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meme profits cannot be awarded for more than 
three years from the date of the 

decree 67 
COMPANIES ACT (I OF: 1956), 8. 255 and 
Regulation 16 of Table ‘A’ Sch. I ice of 
intended forfeiture of shares for non- t of 
share calls—Requisites of—Non-occipital of a 
definite sum as accrued e, and 
invalid—Forfeiture liable to be set aside—Order 
for rectification of share register, proper .. 28 


ESSENTIAL SUPPLIES (TEMPORARY PO- 


WERS) АСТ (XXIV OF 1946)—Regulation and 
control of trade in foodgrains under—Govern- 


ment appointing ts to 

and sell aiid исе ш! feel pn ern- 
расу tly the procuring and 
scling price—Difference 18 new and old selling 


prices on stocks with agents 
on the day previous to rise in prices—Clarm to by 
Govermment on the ground that agents 
were its agente—Tenability—Suit for of 


tuch amounts paid to Government—If governed 
by Article 62 or 120 Limitation Acc О 1902) 


HINDU LAW-—G«emdkarva form of marriage— 
"CRacntial ceremonies—Invocation before fire 
tial—Oustom— 


and sapiapadi also emen Proof— 

mamriage—louching of foreheads— 
Custom, not established as 92 
HINDU MARRIAGE ACT OF 1955), 
8. 17, Penal Code (XLV of 1860), Ss. 484 and 
485—Offence of contracting second marriage— 
Second marriage, to be a valid RARO accord- 
ing to law applicable 92 


INCOME-TAX АСТ (XI OF 1922) Avenue 

in the nature of trade—To be determined on ше 

facts of each case—Ohjects of incorporation of a 

company, motive and decizive——Asscasec- 

<ошрапу—Ргі activity of rubber planters— 

Large amounts spent on cultivation and deve- 
(1966) 1 M LJ~E 


~ 


INGOME-TAX AQT (1922}—(Goatd.). 


loping rubber na—Sale of lands for 

economic tion—Profits of sale —Assces.- 

ability .. 149 
TET Ride pater g properties 

a m with the 

help of assets allotted under the ition— Amer 

sed in the status of an in in 


Conception at the commencement of the account 


year and birth of a son before the end of account 
year— ce of a Hindu undivided family 
under the du Law—Not applicable under the 


Act to effect масаппспї as an individual. . 27 
————88. 3, 8 third proviso and 4]—Immunity 


from taxation— wm of Н 

Assesment years 1950-51 wand 1951-52—Interna- 
tional law—State—A in per- 
sonality— izites—lax liability of Sovercign 
in respect ө privats о acquisition 
of international personality by the assessce—Oo- 
venant of Merger— ex- 


taxation— 
Extension of Income-tax to law to State of Hyde- 
rabad—Liability under the Act for the amscsament 
Dicas ew Ne the pending epe 
nati ог correspon: period of 
previous year—Immaterial for assesuncnt un- 
der the Act for the asscsyment 
(Taxation Concession) Order, 
— 8. 10—Oapital or revenue rectipt ?À—Multi- 
agency concern—Termination of one арау 
Restrictive covenant Compensation paid, w 
ther includes consideration for restrictive cove- 
aini Baii of apportionment АРА is 


charges—Whether capital of revenue expenditure 
—Purpose of loan and manner of utilization, 


— — 8e. 2) фр, 35 (11)— ї 
Run qu f esset by company to 

Same persons memben of both —No profit ele- 
ment—Sele of machmery within ten years 
—Rectification of original eni And back 
af rebate already granted—Provision whether 
discriminatory Gonstitution of India Пэ, 


———8, 44-D—-Asacssecs, partners "T a um 
Transfer of amets firm to y resident 
abroad—Partners of firm, аа of com- 
pur Mc DIL. of partners, азвсзессз on the 
como from ашсіз tranzíerred— Question. of 
transfer, not ee ok arm on the conse- 
quences transier—Charge~ 
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INGOME-TAX ACT (1922)—(Contd.) : 
gblity—Income in the relevant year, from ашсіз 
aoe red Texability of such income at the 
time of transfer of assets—Not contemplated un- 
der the Act—Direct or indirect control over the 
income-—Constitutes power to enjoy income— 
Bone fide transfer—Burden of proof on € 
IND DISPUTES АСТ, (XIV 
1947), ‘Se. 33 (2) (a) and (b), 333-A— Termi- 
nation of services er reserved under 
Standing Orders—Test of Sides to be satisfied 
—Not to adopt victimiration or unfair labour 
practicc—Form of order of dismissal , not con- 
chuive—Jurisdiction of Tribunal to go behind— 
Dismissal under Standing Orders—Application 
by employes fi for adjudication of the question by 

Defence of misconduct of go slow 
tactics—Dismima] by way of punishment—Ap- 
proval of Tribunal necesa: y as an industrial dis- 
pute pending—Approval of action of Tribunal 
—Relates only to dismiwal on the ground of 
misconduct 9 
INTEREST ON SECURITIES  Securitios of a 
State Government—Securities and loans issued 


by the Hyderabad State—Falls within the expres- 
sion—Eaempt from income-tax—Securities, pri- 


vato property to Nizam— t from income- 
tax and super-tax under Government nonfieatiori 
96 


INTERPRETATION OF STATUTES Pre- 
amble—-When guide I 
JURISDICTION—divil Court — Tribunals 
established under Sales Tax Act—Question of 
dira vires of a provision of the Act—'Under the 
Act’, meaning of 108 
ШЫПТАН. АСТ (TX OF 1908), Art. 62 and 
12 applicability of Art. 62—Suit 
for гейт of ta tax т айу Саан govern- 
ed by lArt. 62 or 120 49 
MADRAS GITY TENANTS PROTECTION 
AQT (III OF 1922), Se. 3, 9 and 12—Scope— 
Lease in writing but not registered of а vacant 
piece of land for one year with covenant not to 
building—Lessee pu up building 


in of covenant—If entitl 


MADHAS CULTIVATING TENANTS PRO- 
TEQTION AQT OF 1955) as amended 
by Act (XIV of 1955), 8. 2 (a) and (s«)—'' Carry 
cultivation ’’—Test—Contribu- 

P labour by son-in-law holding 
attorney from widow and daughter of 
tenant—Son-in-law if “mem- 


on 
tion o: 
[оччо 


fon о — t to deposit arrears of rent 
and protection under the Act .. 7 
MAD. GENERAL SALES TAX AQT: (IX 
OF 1939), Ss. 2 (№), 2 (i) and 18-A—Words con- 
tract— turnover— ity to sales tax— 


t 





OF 


MADRAS GENL. 8. Т. АСТ (1939)—(CGratd.) . 


Ultra vires of Madras Legislature—Suit for re- 
fund in civil Gourt—Limitation—Starting point 
—Limitation Act (LX. of 1908), Art. 96—Madras 
General Sales Tax (Turnover and AN 
Rules, 1939, rule 4 (3) 


MADRAS GENERAL SALES TAX (TURN: 

OVER AND ASSESSMENT) RULE 5 (1) OO 
Sales ‘T'ax—Assemec dealer in tobacco— 

of raw tobacco E into ewing 
tobacco—Sale ping tobacco in ariall packers 
—Сгов turnover—Excise duty paid on raw 
tobacco, if deductible .. 142 
MADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XIX OF 1951), 
S. 6 (17)—Specific endowment—If can consist 
merely of a on property—Charge on in- 
come of property for specified amount to be 1 
on charities Subsequent increase in income. of 
properties and also cost of performing the chari- 
ties—1f endowment can be treated as percentago 
of total income computed on ratio of income and 
charge at the time of settlement 145 


MALABAR LAW—Manrunakkathayam Tar- 
wad or sclfacquired pa ae аа and 
onus of proof 85 
ORISSA SALES TAX АСТ nod OF 1947) 
Contract for sale of goods and contract for work 
and labour—Distinction and test~—Contract for 
bus body building—Nature of 14 


PRACTICE—High Gourt—Oase stated—Tribu- 
nal’s finding of fact—Unchallengeable, save when. 
specific question is raised in reference.. 31 
Pleadings vague— Points argued without 
objections—Objection in Second Appeal, not 
allowed “з 2g 
SPEOIFIQ RELIEF ACT Tor 1877), 8. 42. 
Proviso — licability pou 
attached under 8. 145, X rien P. (Vof Жа 
—Suit for declaration of title—Competency— 
Plaintiff if bound to ask for further relief of deli- 
very of posseasion fe 12 
TAXATION CONCESSIONS ORDER—Not 
concerned with exemption to tax $e 96 


TRUSTEE AND BENEFICIARY—Securities 
and loans issued by the Hyderabad State—Trans- 
fer of such securities and loans to trustees under 
trust deeds—Interest from securities paid to asscs- 
see by trustees under provisions of trust deed— 
Retention of character of income in the hands of 
ascmce—Excmpt from income-tax—No exemp- 
tion from super tax on such securities ceasing to 
be private property of mesce, under Govern- 
ment notification 96 
WORDS AND PHRASES—“By пм of iras fer" 

—"''Poroer to enjoy tacome "—' Income which Vf it toere 
UM рого жий DI UR кй be chargeable О т 

e ol 
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ARBITRATION АСТ (X OF 1940), 8. 34— 
Stay of suit under—Scope of—Principles of natu- 
ral justice—If could be invoked to avoid arbitra- 
tion clause 0100 
AUGTION bre mia uiri adven Я е 
uiring highest bider to t cent of the 
bid on the lot being knocked lowe Deposit 
by cheque—Validity .. 291 
BANKING COMPANIES ACT OF 1949), 
аз amended in 1950, 1953 and 1959), Se. 45- 
B, 45-N and 454 p ase: era T 
Winding up—Application uidators 
Miura "Ria: оп а of fidu- 
сагу position of director—Legal representatives 
of deceased director—Cause of action survives— 
Not applicable to such а т 
GATTLE TRESPASS АСТ (І OF 1871), 8. 10 
—Penal Code (XLV of 1860), Se. 97, 103 and 
Exception to З. S00 —Attempt to seize and im- 
pound i cattle by persons other than 
those mentioned in З. 10 of Cattle Trespass Act— 
If owner of cattle entitled to right of private 
defence—Extent of such right—Right of ecizure of 
cattle—If could be exercised after the’ cattle had 
left the trespassing land—If could be exercised 
By Servant ot agent of he owner ише 
of Exception 2 to 8, 300 of Penal Сое (XLV of 
1860) °з 
CENTRAL SALES TAX ACT (LXXIV OF 
1956), 8. 6, 8 (2) and 9 (1)—Scope and effect 
of Sa. 8 (2) and 9 (1)—Point at which tax is at- 
tracted under the State enactment—[f applies to 
amesaments under the Central Sales Tax act 
also .. 127 
— ———(as amended in 1958), Ss. 6, 8 9 and 15— 
Madras General Sales Tax Асі (I of 1959), Se. 
3, 4 and 6—Amendment introuced in 1958 to 
8. 15 of the Central Act—Impact of on decision 
of the Supreme Court in 16 S.T.O. 2391—88. 3, 4 
and 6 of the Madras “ч evan GPS uer 
с есі — Computation о e over 
under the Central Act—Excise duty if she uld be 
deducted 054 
СТУП, PROCEDURE CODE (V OF 1908), S. 
20—Ехесибоп of i note by first de- 
fendent within the territorial jurisdiction of Court 
—Debt guaranteed second defendant outzide 
the territorial isdiction—Suit for recovery 
inst the defendants in the place of execution 
note—Within jurisdiction .. 159 


only when an attachment has bem “ made "— 
Attachment of imovable pro under O. 21, 
г ule 54— When can be d to been “made › 


А. P. GODE (1908)—{(Оа.). 


to make avoid a private transfer under 8. 64— 
Private transfer of property after attachment but 
before sale in execution of decree—Attachment 
found invalid—Effect—Applicability of section 47 
0 418 
———8. 96—New plea—Question of law do- 
pending on facts for its determinaton—Qamot 
raised for first time in appeal +. 550 
————38. 115—Applicability—Rules for scaling 
8 of non-decree debts, rules 2 апа 9—Order 
е on an application under rule bad i 
petition not maintainable e 42 
——S. l15—Revimion under—Quasttion of 
fact—CXnnot be raced for first time .. 444 
— —— S8. 115 and О. 43, rule 1—Order of a 
subordinate Court from which ‘no appeal lies 
thereto'——Order vacating interim injunction by 
Dustrict Munsif’s Court—Revisi Wiles, 45 
— —— Ss. 144 and 145—Restitution—Decree for 
delivery of certain reels of film pledged with the 
financier—Failure to return—Film having no 
earning осма of Decrec- 
holder—If could claim the cost of prcduction of 
the orginal reels sN 154 
————3$. 151—Power of Court to order refund of 
Qourt-fee under—Limitation—Pending suit get- 
tmg abated duc to an amendment introduced by 
the Legislature—Claim for refund of Court-fee 
paid on plaint—Tenability 482 
———O. 6, Е. 17—Amendment ‘of plaint 
introducing new cause of action—When permis 
aible . 408 
———O. 6, К. 17—Amendment of written state- 
ment—Power to order—How exercised.. 561 
———O. 8, В. 6 and Madras Court-fees and 
Suits Valuation Act (XIV of 1955), S. 8—'Set- 
'—Difference between ‘set-off’ and ‘counter- 
claim’—Oourt-fees on set-off and counter-claim— 
When attracted .. 209 
— —— OQ. 9, R. 13—Ex parts decree against father 
and minor sons represented by a guardian 
Father alone application for setting aside th 
decree—R: le cause for absence not shown 
—Court however, in the interests of the minors, 
directing setting апае of the ex decree on 
certain terms—Legality of order 298 
—— ——9O. 21, К. 90—Setting aside sale under— 
Mere fact of sale for а low price—If a ground 
; .. 441 
———O, 23, К. I—Applicability—8ui for dec- 
laration and injunction—Claim of excl sive pos- 
session of property allotted under a compromise 
decree for partition—Failure to prove suit pro- 


poy мш. цш of the partition decree— 
ers of appellate Court 859 
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€. P. CODE (1908)—(Coatd.). 


———QO. 31, R 72—Permission to decree-hol 
der to bid and set-off—Discretion to grant to be 
exercised with considerable care—Order to specify 
the grounds—Desirability when objections аге 
overruled .. 373 


———O,. 83 and Madras Clourt-fces and Suits 
Valuation Act (XIV of 1955), S. 57—Application 
by executor for probate—Filing of caveat—Appli- 
cation by executor, before petition was registered 
as а suit, for being recognised as a pauper with re- 
ference to probate duty payable —Qourt bas 
power to grant leave .. 163 
CIVIL SERVANT—Deparimental enquiry— 
Railway emp'oyee—Prosecution for an offence 
under Penal Code (XLV of 1960) read with 
Prevention of Oorruption Act (II of 1947)— 
Acquittal in appeal on a technical ound— 


GODE СУП, (PONDICHERRY) Arts. 1736 
and 1738—Suit for eviction of tenant after the ex- 
of period of tenancy ified in lease-deed— 
Cannot be decreed in the ce of a valid notice 
to quit observing the ишен Бу Жа e 
COMPANIES АСТ (I OF 1956)—Corporation 
wholly Government owned, registered under the 
ies Act—Duscipli action taken aga- 
inst its employee—Writ petition under Consti- 
tution to quash the disciplinary proceedings— 
Not maintainable .. 469 
———Ss. 220 (1) (a), 220 (3) (аз amended by 
Act (LXV of 1960)—Faihure to file balance-aheet 
and fit and loss account before Regi — 
Penalty not imposed for earlier default in n 
placing belanceahect and profit and los 
account at annual general mecting—Rarlier 
default not a defence for subsequent default 
vs 48 
———8«. 280 (2) Proviso and 282 (2) (0) —Lia- 
bility to i t under latter section— 
Person appointed director on 28th July, 1962, 
‘below the age of 65—Valid—Can act as di 
ARA ты до сты date—Due to retire оп 


24th А 1965, by the rule of rotation— Gene. 
fal body meeting on that dete as 
election of directors by order of ti. 


nuing to act as a director—If an offence 
.. 39% 


CONSTITUTION OF INDIA (1950), Art. 133 
(1) (6) and (c).— Purchaser of lands in the pos- 
samion of cultivating tenants— (Question whether 
the pa ae arrews of rent prior to 
his аз a ground for eviction of the te- 
nants under tho Madras Cultivating Tenants Pro- 
tection Act (XXV of 1955) and the nature of the 
order that can be passed by the Court in such a 
case—Decision of High Court in revision—If in- 
volves qubstantial questions of law—Proceedings 
before Qourt—If “civil proceedings "— 


Leave to appeal to Supreme CGourt—Grant of 
.. 105 

| 
———Art. 226—8соре 469 


226— Director of Public Instruction 
—Ҥһаз a duty to correct age of а person in 
S.S&.L.Q. Register when that person is no longer a 


GONSTITUTION OF INDIA (1950)—(Сөн:4.)_ 
student of any school—If mardemus can issue to 
hun Я 80 


———Art. 226—Electricity Department cutting 
down trees on private land under Telegraph Act 
(VIII of 1885)—Oollector fixing compensation 
to be paid to owner of trees on a reference made 
by Electricity t—Board of Revenue 
revising the rates by Collector—Writ peti- 
tion to quash the order of the Board of Revenuc— 
Maintainability Ae 44 
CONTRACT ACT (I OF 1872), S. 174— 
Pledge—Failure of pledge to return the article 
pledged—Article having no market value—Mea- 
suro of damages es 154 
COURT-FERES—Rcefund of Court-fee in cases 
not covered cither Madras СПош (сся and 
Suits Valuation Act, 1955 or by section 151 of the 
Civil Procedure Code—If can be allowed in the 
interests of justice— Procedure for obtaining re- 
fund in such cases 482 


CRIMINAL JURISPRUDENCE—Ciminal 
liability—Cannot be based on mere suspicion or 
conjecture .. 409 


ent 


CRIMINAL LAW AMENDMENT АСТ 
(XLVI OF 1962), S. 8 (1)—Complaint by Col- 
lector of Customs in of offences under 
Penal Code (XLV of 1860) read with offences 
under Prevention of а tion Act (II of 1947) 
and Sea Customs Act of 1878)—Special 
Judge—May take cognizance on the рпуаїє 
complaint .. 298 
CRIMINAL PROCEDURE CODE (V OF 1898), 
Sa. 155 (2), 190 and 200 (a)—Police investiga- 
ting a cognizable offence finding that accused has 
ene à non-cognizable offence also—Re- 
port by Police in respect of the non-cognizable 
offence—Competency .. 881 
———Se. 162 and 480—Admissions made by 
wife under section 162 in certain criminal pro- 
ceeding—Admissibility in i launched 
by wife against her husband under 8. 488. 540 
———58. 203—Dismissal of a complaint under— 
Scope of .. 556 
— ——8. 237 and Penal Code (XLV of 1860), 
Ss. 285, 435—Accused charged with one offence, 
conviction of another—Charged with offence of 
mischief by fire with intent to cause damage— 
Conviction for offence of negligent conduct with 
respect to fire—Sustainability—Common iaten 
tion Ре 

————88.254 and 347 (1) —Scope 4% 


———S8s. 439, 522 and 561-A—Order under 8. 
522 ordering the accused to deliver certain pro- 
perty to complamant—lIf revisable—Power of 
revision Court to set aside the order and 
possesion to accused $^ 


— ——8. 488—]urisdiction of Court under— 
Suit for maintumance, decree in civil Court— 
If a bar to proceedi under 8. 488 of the Cri- 
rninal Procedure .. 208 
——— 8. 488 (0}—Cancellation of order for 
maintenance—'Living adultery'—Scope of. 282 
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TRIAL—Cases like criminal tree 
pass—Trial by Honorary Presidency Magirirate 
—Undesirability En 


DAMAGES—Failure by pledgee to return the 
pledged articles on redemption—Measuro of 
damages—4Articles pledged no market 
value or earning capacity—Measure of damages 
: ^ 1854 


DEED Interpretation of deed of surrender bY 
Hindu widow called 'karar'——If a deed of sur" 
render .. 198 


DEFENGE OF INDIA ACT ae OF 1962), 8а. 
3 (Qi 3 (2) апа mile 126-D (2)— Dealer in gold 
and licensed pawn- hibibon by rule 
соп carrying оп Бшыпсш аз DEW S окы in ths 
тише ша ш pa business of gold is carried 
Pate oe cn nee eile mae owes 
320 
DIVORCE ACT (IV OF 1869), 8. 10— Petition 
by wife for divorce on the ground of “adultery 
led with cruelty as without adultery would 
entitle her to a divorce a mersa et toro "—Nature 
evidence required as to adultery 1 


— ——f3s. 18, 19—Declaration of nullity of mar- 

riage on ground of i tency—Impotency at the 
time of marriage and st the time of institution 
of suit, cssential—Impotency—Incapacity to 
conmmmate the Refusal бо comum- 
mate marriage, not a ground—Duty of Court in 
Pasting decrees for n аа 
potency 3 


[ш Burma Doc and - 


ductions from Indian amets—Assets of deceased 
in Malacca—Set-off of of Burma debts aga- 


и Мам ап кез disellowan 
ur ап eby genalogy 
SAREA OVIDENT FUNDS АСТ 


PR 
(XIX OF 1937, B. 16 (1) (6) —8сорс—“ Esta- 
blishment ' newly in- 
ed for exhibit cinema shows 
tre which was in existence—If 
entitled to exemption under 8. 16 (1 (b)... — 33g 


EMPLOYEFS STATE INSURANCE АСТ 
(XXXIV OF 1948), S. 40 (1) Liability for con- 
tribution under—Number of employees in 

factory—How computed vs 350 
EVIDENCE ACT (I OF 1872), Ss, 21 pad 25— 
Scope 540 


————8. 114—Presumption as to regular of 
official acts —When arises бз 
FACTORIES АСТ (LXJII OF 1948), За. 2 
(k) апа 92—Manufacturing Protection 
for violation of rules under—. of meus rea— 
‚ If required “з 
— ———84. 2 (я), 7 апа 92 ier or manager 
— Owner of a mill leasing the mill to another— 
If liable for breach of rules .. ) 280 


FATAL AGGIDENTS АСТ (XIII OF I 

8. 1-A—Plamtiff’s lorry stationed on the 

margin at t—Plaintiff’s son sleeping in front 

of it—Defendant’s lorry driven in rah and negli- 
t manner colliding with plaintiffs and 

Ting plaintiffs son—Plaintiff's son if of 


FATAL ACCIDENTS АСТ ( 1885)— (Cont). 
тую оп опу. busmen with of deceased—- 

Compensation payable to ран MN. 
GRANT—Inam—Grant in favour of mosque or 
personal grant burdened with service—Inam title 
deed— No proof by particular entry—Cumula- 
tive effect of entries~Words ‘Dharmadayam” 
‘Permanent’ “Го be confirmed....so long as tho 
Kaxi service is rendered’ Kari Nature of ooe 
and function 


GUARDIAN AND WARDS A I OF 
1890), Se. 7 2), 8 (B), 10 and gr (уш or 
Application for appomtment of a third party as 
Who can Iy—'' Any relative ог 
iend of а minor'— of—Guardian 
appointed under a consent decree if a guardian 
appointed or declared by Court 175 
HINDU LAW—Gift—Father’s power to make 
reasonable gift from joint family Property to 
married daughters 471 
Joint family—Acquisitions men by а 
Jonit membe or managot KE n 
out 





the manager 
Blending of income from self-acquired properties 
with income from joint family i 
—Acquisitions out of such 
If joint family property 


—— —]joint famil ааваа 
аз an стор ma ty deposit in 
cash for ет а of his duties furnished 


from joint family funds—Security deposit earning 
regular interest —R esidence for such member also 
provided eut of family funds—Salary earned if 
joint family property e #71 
—— Joint family—Separate branches of fami- 


lies їп larger joint If can bold separate 
joint family property to exclusion of the lar- 
ger family ^o. 471 


— —Maintenance--Woman marrying а man 
bigamouly—If can claim maintenance Дош 
zd M NP partition т со 
owners— V alidity 333 


Partition—Power of аә as pes ot 
t family to effect partition— retains power 
а by metes and bounds after 
he has i a notice of severance in status— 
Reopening of partition—When» justified—Im- 
provements effected on the properties in powes- 
son of a member in pee a eee 
sought to be reopened—Cllaim for equity based. 
oe eo кс 
accounts—Exten d^ 
о Н of members of joint 
family after scverance in status —Acquisition* 
made by erstwhile members efter partition" 
when partition is liable to be challenged as 
inequitable—Nature of 47% 
———Succession—Daughters succeeding to their 
- | mothers сне take as joint tenants with 
ip or as tenant-in-common 

ERU Bo ү 64. 
Widow’ estate Surrender —Requisites of 
valid surrender—Description of document, if 





4 | 


HINDU LAW—(Comd.). 
conclusive—Validity, if affected by alotti 
part of the estate for maintenance of the wi 
' .. 193 
HINDU MARRIAGE АСТ (XXV OF 1955, 
Ss. 13, (2) (i) and аз (1)—Petition for divorce 
under'S. 13 (a) (iv — Petition fled five years 
after the coming into force of the Hindu 
ty of Iaches—Petitioner 
Баша а disentitled to divorce on 
ground that she is taking advantage of her own 
‘wrong, ..  I02 
——— 5. 28—Oivil P.C. (V of 1908), S. 100— 
De of divorce under Hindu iage Act— 
appeal from—CGompetency 102 
HINDU SUCCESSION ACT (XXX OF 1956), 
S. 15 (1) and (2)—Scope and лы? 
Hindu widow dying chil 


Act— etitioner if 


diem and intestate— 
Properties gi to her by her father during her 
Hence Oa abe devolves e 41 
HINDU WOMEN’S RIGHT TO PROPERTY 


АСТ (XVIII OF 1937), 8. 3 (1)—“ Separate 
property '’—Meaning' of e 471 
НІКЕ PUR: of motor vehicle, by 


CHASE—Sale 

hirer of that vehicle under a hire- agrec- 
ment, to а third party—Cost of comprehensive 
insurance met by original owner without know- 
ledge of such purchaser— Liability of purchaser 
on of equity to compensate owner. 457 

TAX АСТ (XI OF 1922), Se. 10, 18 
ton of stock—M ethod ао 

y employed for prior ycars and accept- 
е t—Profits not found to be 

by the method—Method of 

caine 2 not to be disturbed —Forcign 

pi ta motor cars ceasing business in Tadi 
— company ing’ over the 
of older models of apr, ud Misi Es 
of sport and assembly of such cars—Obsolete 
and moving parts of spares—- Valuation of 
stock ае parts—Valuation of dow moving 
Spares at 

did from 


per cent., less than cost— Spares not 


inventory and profits of sale dis- 


cost ne of the recognized 
tion—Valuation to be allowed v 59 


———38. 10 (2) (vi)—Depreciation— Assessee, an 
Electric S Gorporation—Claim in respect 
of household connections and posts—Allowance 
of ten per cent. as falling within “ electric planu, 
fe › bilers"—Income-tax Rules, 1922) 
6 


ee , 
— — 8e. 10 i), i й 
0 (2) (vi), proviso (b), 24 (2) proviso 


nes— of set-off against income 


from property—Allowable ~ 58 
aas (xi)—Bad  Debts—Assessce, 
I П carrying on moncy-lend- 
ing busincm—Asmemec alo partner in another 
firm, by its karte— Advances made to the firm by 
the amemec—Dissolution of the firm—Credit 
balance in favour of assessce in respect of advance 
account—Arrangement of dismsluton—Right to 
end liabilities in respect of sums allotied under— 
-Liability discharged by амсисс—Саїп for 


Te- 
income from heads, property and Ьші-. 


GENERAL INDFX. 


INGOME-TAX АСТ (1922)—(Qontd.). - - 


a | deduction as bad debts in respect of the sums bY 


азасзасс—СПатт in respect of advances allowable 
—Rest, being capital lowes not allowable— 
Asemmcent—Nature of transaction—Mode of 
treatment by assemec and Department in prior 
asmcamment years—Relevancy X 10 
—— —18. 13—Estimate—Powen of Income-tax 
Officer—Adherence to rules of reason and justice 
—Necemity—Estimate not to be arbitrary, vague 
and fanciful—Estimate as esti ota 
correct basis—S. 66—Reference—High Court— 
Method of estimating income—Open to iiie 
———S. 16 (8) (а) (ii)—Transfer of amct— 
Transfer of a sum of money by amemec to his wifo 
—Not for ad te оаа “Stes forming 
major of consideration for purchase of a 


house wife—Income from ey с 
Inclusion in the income of the ` ver-. 
sion of an asset transferred by assemec, into ano- 
ther form of asset —Income, stillinchidible” 515 


———8. 23-A before the 1955 amendment— 
Distribution order—Ascssce, a private company 
—Reasonablenes of dividend— t business- 
man's viewpoint to be the cntenon—Oommercial 
profits to be the basis—Not lrmited to losses and 
smallness of profis—Deductions on account of 
business exigencies allowable— ез, ian 
tin gar fund, rehabilitation, provision for 

and doubtful debts may constitute allowable 
deductions—Provimons of Act, penal in nature— 
Burden on Revenue to prove existence of neces- 
sary conditions -.. 49 
— ——8&. 23-A, 34 (3)—Distribution order— 
Asrensec, inc ated public company— 

if substantially interested—Transferability 
shares to public—Transfers effected after the nd 
of the previous year—Relevancy—Abeolute and 
uncontrolled discretion in directors to decline 

against - 


holders in consequence of distribution order— 

Jurisdiction —C(entral Board of Revenue—Ad- 

ministrative directions—If binding on Tribunal 

and the Court .. 215 

— — —8« 24-B, 34 (8), Second Proviso—Finding 
БН D i 


or direction—Any — 


Direction to assess the legal tative 

ing of bar of limitation for assessment of 

i asscmico 
rcpresentatives—Assessment—Dcath of ^ 

amcmcc after production of evidence and docu- 

ments but before completion of asmesmment— 


Ds посо ity to the legal representatives to 
object to the return—Oondition precedent for a 
id assessment 220 





S. 26-A—Registration of flrm—Firm not 
beld to be bogus one or one without legal cxis- 
tence—Share capital by one partner drawn from 
anotber firm (of which he is a member) and: 
profits of the firm taken to be divided among the 
other partners of the other firm—Facüu not to 
disentitle registration of Firm 572 
— 8. 28 (1) (c)— Valuation of closing stock 
—Asemec, trading concern, adopting neithe г 
market price or cost prico but an arbitrary low 


GENERAL INDEI. ^ 


INGOME-TAX АСТ (1922)—(Com.). ' `` 


valuation—Introducing imaginary lows going in 
reduction of prota Concealment of parocular 
үк ty E 29 


— Back asseasment—Tribunal—Find- 
Gm o Mo кас High Oriri Taer 
ej 


urisdiction—Asmcasec, carrying 
ness——Scixure of records Ашот ee s sale ath 
rates Explanation of arsessee—Found to be 
ing апа unacceptable by votado, of 
fact—Additions to the income - 527 


—— ——58. 49-A—Double tax relief—Asscssec-bank 
—Head office in India and branches in former 
Native State—Arrangement to pay interest by 
State branch on sums drawn from head office and 
vies versa—Income assessed under the State law 
—Same income included in the income of assemee 
for amesmment under Ње Indian Act—Double 
"tax relief—ALowable 527 


——S8, 66— Unexplained credits—Explanation 

amesee rejected by Department as not accept- 
able—Additions to returned income on that basis 
—Questioans of fact, binding on High Court in 
Reference—Foreign assesment—Need not be 
фз facto acceptance by Indian Authorities. 27 


———Ss. 66 (4), 10 (2) (x)—Fact—Tribunal — 
Reference— Court—Jurisdiction—Assesce 
cotton Owners 


Wr SE for deduction as bonus, alter- 
natively, unsustainable—Statement of case— 
High Jurisdiction to call for supplemen- 
tary statement—Additional material and evi 
dence not already on record—Beyond the juris- 
diction of High Court .. 516 


INOOME-TAX AQT (XLII OF 1961), 8. 137 
(1), ш) and (3 informati Ban 
Nature 


————58. 187—Firm—Qhange in the constitution 
at the time of making the assesymcent—Asmcas- 
ment to be made on the firm as reconstituted at 


See el tee te previous year— 
Validity of assessment an firm not affected—Writ 
under Constitution 514 
m 


———8. 226 (4)—Tax recovery —Money 
of © оп ишо Court—Depoait уш seizure 


а taxed d 
Tncome-tax Officer— 


INCOME-TAX (DOUBLE TAXATION 
хала) (INDIAN STATES) RULES, 1939, 
Ж. 3—8cope gar 


=, 


, be followed 


Q2 
js 

INDIA? / SOLDIERS (LITIGATION) АСТ 

OF 1925), Se. 6 and 7—Scope af—Power of 

to stay proceedings Раба Prosedure о 

.. 286 


INSURANCE АСТ (IV OF 1938), Ss. 21 (1) (Б), 
я), а (6), 40-0 (1) and Form Е and Insurance 


—Returns of Insurance 
ЕЕ к. ee credit for 


income-tax refund due under law—Expenses of 
—Debits in Profit and Lows account 


INTERPRETATION OF STATUTES—Man- 
datory and directory provisions—Requirements 
of O. 21, R. 54 (1) and (2) if mandatory or 
directory .. 43 
— —-Repeal of enactment by temporary Act— 
Repealing temporary Act coming to an end— 
ect .. 166 
LAND ACQUISITION АСТ (I OF 1894), 
S. 4 S4 p) )—Government taking ion of cer- 
nds (tea und coffee estates) — Tea and 
alee plants, destroyed and compensation paid 
to the for the same before 1 notiflca- 
tion under S. 4 (1) for acquisition of the said 
lands—Va juaded of lands for payma: of com- 
pensa tion— Basis 88 


———8. 4 (1)—Notification for ранды of 
land сау ә of compensation for pro: 
pertics not in existence оп the date of notification 
—Legality ' 44 
———88, 17 and 4 ice of notice of award 
under 8. 12 (2)— tials—Abeence of proof 
that copies had been delivered or tendered to 
claimant as prescribed in 8. 5—BRffect—Linita- 
Gon for ашыш referens wer 8; 3.17 Claimant 


amount awarded without рокта 
Maced ош aan for тертспге unde 86 


————(аз amended in toari, Se A R) and 53— 
Civil Р.а. C OOND . I14 and'O. ap Award 
on а reference Land 

CEN сап. bec reviewed under 8: ed 
О. 47 of the Civil P.C. .. goa 
LIMITATION АСТ (IX OF 1908), Ss. 5 and 
14—Presentation of appeal—Period of limitation 
MM ee ee d 
proceeding before a wrong foram 

——S. 20—8avi pon is кы - 
ment on account—. aning o£ Employee credit 
ing part of his salary in the accounts of the em- 
Per OA EAA enn RE EEES E 


to paymeht 


——— Arts. 141 and т dbase proper 
inherited by daughters a female 
held in adverse Dori of one of the 


possession— 
\ daughters after 1o years of adverse 


possession — 
Edad pu тез шыл 


by limi 
MADRAS AGRIGULTURI8TS RELIEF ACT 
(IV OF 1938), 8. 13—Rules for scaling down of 
non-decree debts framed under 8. 28 of the Act, 
Ros Application under R. a for ай down & 
шше кшш аршы ти ес 
—Competency 


6 GENERAL INDEX, 


E AND 


MADRAS RENT 

GONTROL) ACT OF 1960), 8. 3 (9) 

(в) (ti)—Premises un Government requisition 
t 


295 
——— 8. 10 (2)—Subletting—What constitutes 
—Additional accommodation needed by the 
landlord—Relevant date › . `.. 956 
——8. 14 (1) (b)—Scope and object of—If 
could apply for recovery ofa portion of a building 


срага .. 942 
—— ——8. 17 (4)—Amenity—What is—Portion 
of a building set apart for common enjoyment by 
all tenants—When an amenity © .. ago 


(V of 1908), О. 26, Rr. т and s—District Ju 


sitting їп revision dealing with а petition for evic- 


MADRAS GHIT FUNDS АСТ IV. OF 
1961)—Constituti ity—Law anterior 
to the tion of under Article 
858 of the Constitution—Right to impugn as 
S latns ACE 19 of Constitution, open—8. 52 of 
the Act of 1961—Provision enabling a stranger to 


318 
MENT) АСТ OF $6) Se. 18 ! d 
1867), 18, 20, 21 an 
22—Auction BM under the Act— 
'Fitle when passes to Ifitis in abey- 
ance till grant of certificate .. 0924 
MADRAS CITY MUNIGIPAL ACT (IV OF 
1919), 8. 220—Scope of —Removal of unauthoris- 
occupier of land vested in the Corporation 
.. 187 
MADRAS CITY TENANTS PROTECTION 
АСТ (III OF 1922), B. 11—Notice under— 
Bcope of .. 206 
— (ss amended by Act XIII of 1960), 8. 9— 
Lease of site belonging to temple by trustee of 
Uc CREE DTE 
— plication by tenant un 
B. g—Amending Act limiti 
to be and ing the manner of valu- 
ation—Applicable to p applications also 
—Right of tenant, not a vested right, but on 
option or privilege—Objects of Act, protection of 
tenant fram eviction—No valuable rights taken 
away by Amending Act—S. 9-A —АП orders set 
out appealable, excepting orders of procesual 
nature < .. 190 
mM amended by Madras Act XIII of 
1960), 9 and g-A— af lands i 
to 2 trust by its trustec—Applicability of S. 9— 
Scope of 8. g-A— What orders under S. 9 appeal- 
able under 8. g-A—Applicability of 8. g-A to 
pending proceedmgs . 444. 
MADRAS S еды к d SOGIRTIES АСТ 
(LIII OF 1961), 8. 73 (1) (6)—Dispute touching 
the Business of the sit) uit by past member 
to recover a debt from a society—if within the 


section 180 


M2 DRAS COURT-FEES AND SUITS VALU": 
ATION ACT (XIV OF 1955), S. 33 (3)—If ! 


the extent of land’ 


MADRAS АЕ. & 8.V. ACT (1955)—(Goard.). 


applicable to cases where r decree-holder obtains 
permision to bid and set-off G 21I 
— ——8. 43 (2 -fee payable under—Suit 
in ejectment—Tenancy protected under Madras 
City Tenants Protection Act tion 
amount for superstructure offerec—l1f would 
attract separate Court-fee .. 549 


MADRAS GULTIVATING TENANTS FRO- 
TECTION ACT (XXV OF 1955), S. 3 (4) (e) 
—Eviction for default in payment of rent—Plea 
of surrender by tenant—Denial of subsisting 
relationship of landlord and tenant—Duty of 
Court 437 


landlord from disturbing 


————8. 4-A (5) —Resumption of land by land- · 
lard for cultivati ip of land 
in excess of the prescribed limit on the date of 

ing into force of Act—Subsequent change in 
the Һоїйїпр-—1пеН>сйүе to disturb the protec- 
tion afforded to the tenant —Vendor of petitioner 
under disqualification—No right in petitioner 
also for resumption .. — 164 
——and the Rules rule 8 (ii) («)—Civil 
P.Q..(V of 1908), О. 5, Б. 19—Service of 
summons on the tenant—Summons tendered 
on the person пешы а bus on urgent 
business in- early hours mornmg 

registered рой returned with endorse- 
ment ‘not found’—Service by affixture—If 
constitutes due service 
Revenue Divisional 
— Sustainability i m 81 
MADRAS DISTRICT MUNIGIPALITIES 
ACT (V OF КЫ, 8. 89 (1) (a) and (b)—Notice 


ксн (1) (в) for invoking 8.89 (1) (b) 
—Need not be m writng— Informal intmation' 
sufficient . 160 
— — —£. 89 (1) (в) and (6)—Scope af—Recons- 
truction ‘of a te of completion—If 
to be in writmg—Owner, if and when entitled to 
any remission of tax enhanced on mich reconstruc- 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) АСТ 
OF 1948), 8. 3—Taking over estate— 
thupadugai lands—If vests in the State as river 
poramboke—Proof—Writ .. 402 
———Se. 3 (4) and 11—Ryotwari patta cannot 
imue in respect of a tank 0 0854 
— —— $84. 2 and Mortgage decre& 
obtained AL pute which is abolished— 


Decree-holder's right to be paid his dues out of 
compensation deposited by ent without 
executing decree 490 


— 8s. 12 and 1*—Patta granted under—Fin- 
ality—If liable to be questioned in а suit.. 190 
MADRAS GENERAL SALES TAX АСТ (IX 
OF 1939), Sa. 3, 5 and 6-A—Madras General 
Sales Tax (Turnover and Asemment) Rules 
(1989), К. 16 (5)— Turnover of untanned hides 
and skins of icensed dealer relating to the 

iod ist A I to gist I955— 
Act, 1959, when R. 16 (5) was not on the statute 
Te 114 


GENERAL INDEX. - d 


GENL. SALES TAX ACT (1939)— 


(Comid.). 
————8. та (8) (ii}—Revisional jurisdiction of 
the Board of Revenue on applicátion under— 


and extent of —If has power to deal directly 

the order of an assessing authority.. 75 
(rumen 19 Wd md Madras General Salai Tax 
(Turnover and Assessment) Rules, 1939, К. 603) 
—Validity—Non-publication as required under 
8. 19 M euet of—Madras Gencal Sales Tax 


ment made during penden: 
Validity and effect 
MADRAS AE TE 
959 9), 8з. 3 (а) and ro—Presumption under— 
of proof—Photographer’s work of 
photographs of customers for gos 
sale or mere contract of work s 
——5. 57 (1)——Scope—Does not prohibit civil 
Court from calling for the records specified in 
the section 162 


MADRAS HINDU (BIGAMY FREVENTION 
AND DIVORCE) ACT OF 1949), 8. 4 (1) 
—Bigamous marriage— oman who x а party to 
such marriage—1f entitled to be maintained by 
the man whom she thus marries—S. 4 (1) in so 
far as it prevents ават d marriage of a person 
belonging to another State taking place within 
Madras State—If invalid d 529 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), 8. 9 (12)—" Tem- 
ple "—Public trust—Test = 149 
MADRAS HINDU RELIGIOUS AND OHA- 
oe ag ENDOWMENTS ACT OF 
. 6 (20)—Temple—Public and Private 
"Tesu—Onus of f—Madras Hindu 
s and Charitable 
of 1951), 8. 6 (17) : 
——Sa. 53 (4 ) and 34 (8)—ScopeSuspenso® 
of a hereditary 


Sires APPO А riii е р fit um 


person under 

B. 53 555 0 
if should be taken into 
See ani Discretion to appoint a fit person under 
8. 53 (4)—Interference with by High сш 


———8. 63 (e) —Applicability—No PM 
the existence of an office, its character and emolu- 
ments appertaining—Rurval claims, whether the 
office vested in 2 community or a 
particular o plea that the usage or 
custom of the governs vesting of the 
pte sie Cee a dhe oases or the 
other person—Jurisdiction of the ci бош 
: 961 
MAD C PANCHAYATS ACT (XXXV OF 
)— Chairman of Panchayat Union Council 
duct of petig ta of adjournment 
—No power to without the concurrence 
of the majority p gei bers persent—Continu- 
ance of meeting after an invalid хире! 
a 310 
———--8а. 8 and 157 (5) )—Controlling power 
conferred on Government ae 157 {5)—8соре 
and extent of—'' Control” 
includes Agi to give оао det toni Nd 
tion under 8. 9 bifurcating a panchayat after 
proposal for bifurcation was approved by Govern- 


(1966) 1 M.L.J,—F 


oder re —(Olaims of members of 


T 


MAD. PANCHAYATS ACT (1958)—(Goatd., . 


ment—Prior Government if renders tho 
notification void—Failure to give reasons for 
bifurcation in notice under 8. 2 (2) (4) 
— Effect 122° 
—— 8. Interpretation элд scope— 
Fresh оса reconstitution of Panchayat. 
—President and Vice-President not elected. 
—Validity of Inspector appointing Temporary 
een f UN Mica o Pena 
or o 
Morais ар (Election of Presi- 
dents and Vice-Presidents) Rules (1961), R.3 (1) 
(e) (1)] 35, 
—— —Bs. 119 (1) and 181 (1) (D Profion: 
ңах—Ї can be levied on person еи 
ture 


-MADRAS PAWN-BROKERS ACT (XXIII of 
a icis B. 16 б ы under—Person guil 
proceeded under the ТУ E 


REVENUE IR 
REGULATION (MADRAS REGULATION 
IX OF 1822), 8. 5, OL (2), S. 13 О. (2)—Deten- 
tion of Karnam till payment pen imposed. 
fr the act Ghembenlenent of public monies 
Provisions of Regulation void—Ulira vires—Art. 
14 of the Qonstitution—Procedure under the- 
Regulation—Qivil Proceedings—No implied- 
repeal by the enactment of Ї.Р.С. or Prevention. 
оё Corruption Act—Writ of kabeas corpus 459 


MAXIM —(Qyid in aedificatur solo solo credit — 
Applicability in India go» 


MORTGAGE-—Mortgage by life пале of pro-- 
perties in which he had Iife interest : 

providing that amy future bul 
"gen erected on mortgaged land shoul 
torm. security “for hp mortgage- Death Ше. 
tenant—Mortgage if can be enforced sgainst 
superstructure put up by life tenant af at 
to ша mortgage орау ае nga 8 
trine 


MOTOR VEHICLES АСТ (IV OF ia 
Benamidar of motor vehicles—Obtaining 
ae ieee ith 

owner—. true owner with no permit to. 
run business on permits obtained by benamidar- 
—Contravention of express statutory provisions 
—Fraud—Withdrawal of the consent by benami- 
dar to the transfer of permit»—No- 
mandatory injunction to be issued for compelling 
to join in the application for transfer. 363 


—§ 8. 59 (1)—Partnership firm to run а taxi 
шм к сена ee eae ee 


—Legality—Claim by a partner to restitution of 
his share of capital—Tenability a 158 


—— 8. 110-A—Girl of five years hit by a motor: 
vehicle—Dislocation of the pelvic Бопе—Рег-- 


of compensation awarded by the Claims Tribunal’ 
—Principles— Principles of awarding compensi- 


tton—Rught of the insurer to object to the 
tum of compensation—3. 96 (а) and (6). 874. 


— ——8. 110-A—Motor Accidents Claims Tri- 
bunal under—(Ilaim for compensation— Tribunal 
if bound by decision of criminal Gourt 

the driver of the vehicle 


`8 


"NEGOTIABLE INSTRUMENTS АСТ (XXVI 
OF 1881), 8. 4—Transfer of Property Act (IV 
of 1882), 8. 1oo—Document in the form of a 
promissory note with a default clause— Default 
-clause stating that in default of payment the 
promisee was free to realise the amount due, from 
certain of the —Document if 
a promissory note or a 406 
PARTNERSHIP—Business with permit in name 
-of one of the partners—Legality Е 158 


PENAL CODE (XLV OF 1860), S. 220— 
‘Offence t or malicious confine- 
ment should be p 436 


——— 7—8. 304-A—Rash and ыда бушр 
*Onus of proof 328 
————-8, 409—O ffence кийе SE ingre- 
-dients—Conviction cannot be based upon con- 
jecture or probabilities 


547 
PRACTICE Decision of a criminal Clourt— 
If binding on the Court trying а civil action 
ы: 948 
——— —Suit for accounts—Agreement of service 
between plaintiff and defendant —Service ter- 
"minzted—Employce suing for gis pan рли 
ment providing that after mecting all 
employee will get half the net profit of bus 
пем as his Pn eL фисїноп af 
ri iil Profit of the —Meaning 
of—Depreciation of the value of the vehicles 


‘sed in the burnem and of litigation 
to which the owner of the Durnem alone is а 


Sar MEE deducted in arriving at the 
А 181 


RESIDENCY TOWNS INSOLVENCY ae 
(ПОР 1909 осо ае 
tor 


Seven by саш uper Act, "(VI of oan ires 

paying price within time 
а Ва by statute—Before sale certificate is 
imued, however mme property attached in exe- 
'сипоп of decree ob by a creditor—Such 


meni in force for more than 21 
days — tor if ну огап ач of insolvency 
under 8. 9 (e)— GRE вена ишп: 
solvent 324 
PREVENTION OF FOOD ADULTERATION 
"RULES (29559), Rr 29 апа tity of 


pou 1 article sent to Public for 


lem than that prescribed by R. 22— 

if becomes vitiated—QOonviction for 
adulteration based on such analyxis—Legality 
—R. 29 if ultra vires—Art. ыо the Сошшшцоп 
‘of India (1950) 393 
PROVINGIAL INSOLVENCY АСТ (V ОЕ 
1920), 20), d And 77—Scope and effect of 8. 77 
Insolvency Courts—Sale by Official 

"Receiver of property of insolvent situated outside 


the territorial jurisdiction of the adjudicating 
‘Gourt—Jurisdiction of adjudicating Gourt to 





GENERAL INDEX. 


E A INSOLVENOY. АСТ (1920)— 
Contd.) 
———8. 10—Debtor’s application for adjudica- 
ting himself аа requisite— 
CGourt—1f has discretion to reject an application 
on other considerations 210 
—8. 44 (2)—Sale of property i insolvent 
he was granted an absolute order of dis 


charge—Such however not revested in 
insolvent after his di by order of Court 
—Sale not questioned i PERS 
Purchase if gets a valid title 


RESERVE BANK OF INDIA AGT a к 

1984) AND FOREIGN Pee 
ON ACT (VII OF 1947), 8. 18-B-—Appli- 
cation for permission in Form р’ for passage to 
United dom by air line—Rejection by 
Reserve in accordance with the revised 
policy—Writ ssexdemu;—Not sustainable 38 
198. 


REVENUE GOURT—Powers of—If can depute 
a Revenue Inspector to collect evidence. 437 
SPECIFIC RELIEF ACT (I OF 1877), Sa. 14, 
15 and 1 itions to be for 
applicability the sections — Specific perfor- 
mance of part of a contract under 8. 15—Relin- 
of all claims to further performance 

and all right to compensation for the deficiency 
necemary—Such relinquishment can be mado ak at 


any stage of litigation 9o 
STAMP ACT OF 1899), Se. 2 Se (а), „ 35 Pro Pro- 
viso (b) and I, 

an ''ackn і” Ende Ane et 
Sch. 1—Test to determine—Unstamped docu- 
ment mi saying that the signatory had receiv- 
ed cash of 1,000—1f “ t” or 


“ receipt "—Admissibility in evidence on pay- 
ment of penalty 304 
—— ——8. 2 (accus Ба gti C E 
of а document—Deed reciting and oral gift in 
favour of sons—Document setting out partition 


amongst the sons—' Recording a disposition '— 
Deed to be pape Tig nee PF 
а scttlement. —Wife and daughters of settlor not 


exccutants of the documents—Recital of gift may 
not render deed to be stamped as "aes 
v. 7 


t А 
Sied timber with a stipulation by purchaser 

pay balance of purchase price within stiupulated 
time and tọ cut and remove the trecs—1f falls 
fv of Art. 5 ВА 301 
——— Sch. 1, Arts. 5, 6—Overdraft agreement 
with Вапк—“ uten "IF an agreement 
under Art. 5 or an ent relating to a pledge 
of movables under 6—Hire-purchase agree- 
ments—Movable properties—Title-deeds У 


STATUTE-—Date of enactment of а law—The 
date of passing by the ture and of Presi- 
dent's assent thereto— Not that of the Notification 
bringing tbe Act into force nor of the making of 
the rules . 313 
SUPPRESSION OF IMMORAL TRAFFIQ 
IN WOMEN AND GIRLS. ACT (CIV OF 


1935), В. э шешне ш отш 
- а 


GENERAL INDEI, 9 


SUPPRESSION OF I. T. IN W. &. G. АСТ 
(1956) —(Coata.). 


— ——58. 10(2 Paentiad as aboe ёте 
offence of ki ing—The woman alleged to 
have been refusing to go back to her 


TELEGRAPH АСТ (VIII OF 1885), Ве IO Ф 
and 16 (8)—8cope 

TORT—Conversion—Damages for ON 
converted having no value or earning capacity 
—~Mensure of damages os 154 





Qourt—How far relevant фа 395 
— ——Negligence—Miotor Accident—Proof of 
rash and negligent driving 554 


mortgage—. 
——Ss. 9 and 118—Partition between co- 
owners—If an “ exchange ’’—If should be evi- 
denced by а registered deed Validity of an oral 
partition m 333 


TRANSFER OF PROPERTY ACT (188а)— 
(Сети) 
————8. 106—Notice to quit—Construction— 
Form immaterial—Prezumption as to те 
being according to English calendar . 
WAKF—Donation of Бадтар а 
person not prof ерер Т 
ment of Wakf Act 
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4 PRIVILEGES OF THE LEGISLATURE UNDER THE CONSTITUTION 
OF INDIA."* 


By 
Sz1 S. VAIDYANATHAN, Advocates, Madras. 


Ladies and Gentlemen, 


In enacting Articles 105 and 194 of the Constitution of India, the Constituent 
Assembly тайса significant departure from the corresponding provisions of the 
Government of India Act, 1935, namely, sections 28 and 71 thereof. The first 

art of sub-section (1) of section 28 of the Act of 1935 declared that there'shall be 
elon of speech in the Federal Legislature subject to the provisions of this Act and 
to the Rules and Standing Orders regulating the procedure therein. The second part 
of sub-section (1) of section 28 conferred on Members of the Federal Legislature 
immunity from liability to any proceedings in any Court in respect of anything said 
or any vote given by them in the said Legislature or any Committee thereof. The 
same provisions conferred on all persons a similar immunity in respect of the publica- 
tion by or under the authority of either Chamber of the Federal Legislature of any 
report, paper, votes or proceedings. Clauses (1) and (2) of Article 105 of the Consti- 
tution are in substantially the same terms as section 28 (1) referred to above except 
that “ Parliament" has been substituted for the words “ Federal Legislature ”. 
Sub-section (2) of section 28 provided that in other respects the privileges of the 
members of the Chambers shall be such as may from time to time be defined by Act 
ofthe Federal ‘islature and until so defined shall be such as were immediately 
before the establishment of the Federation enjoyed by the'members of the Indian 
‘Legislature. It may be noted that this provision deals only with the privileges of the 
members of the two гз of the Federal islature and not with the privileges 
or powers collectively of the Chambers of the Federal Legislature as such. Sub-section 
(3). of section 28 is important. It declared that “© nothing in any existing Indian - 
Act, and notwithstanding anything in the foregoing provisions of the section, nothing 
in this Act shall be construed as conferring or empowering the Federal Legislature to 
confer on cither Chamber or both Chamber’ sitting together, or any Committee 
or Officer of the Legislature, the status of a Court or any punitive or discipli 
powers other than a power to remove or exclude persons infringing the Rules or 
Standing Orders or otherwise behaving in a disorderly manner". 


According to sub-section (4) of section 28, provision may be made by an Act 
of the Federal Legislature for the punishment on conviction before a Court of persons 
-who refuse to give evidence or produce documents before a Committee of a Chamber 
-when duly required by the Chairman of the Committee so todo. Section 71 of the 
Government of India Act, 1935 contained substantially similar provisions i 
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the privileges and immunities of the members and powers of the Provincial Legis- 
latures. As a result of the several Amendment Orders made in pursuance of 
the Indian Independence Act, 1947, sub-sections (3) and (4) of section 28 of the 
Government of India Act, 1935 were deleted and sub-section (2) was amended to 
the effect that members of the Federal Legislature could until their privileges wee 
defined by Act of the said Legislature claim the privileges enjoyed b 
Members of the House of Commons which were in existence immediately 

the establishment of the Federation. The Amendment Orders, however, left. 
intact sub-sections (3) and (4) of section 71 dealing with Provincial Legislatures 
on the same lines as sub-sections (3) and (4) of section 28 before amendment. 
The resulting position, асаа immediately before the coming into force of the 
Constitution of India was this 


The Members of the jo uoces cence and Provincial—were immune from 

visae io proceedings in any Court of Law in respect of an said by them in 
tures or Committees thereof. All persons who published under the 

min of the concerned Legislatures any report, paper, votes or proceedings were 
similarly protected from liability in any Court of Law. The Houses of the Legis- 
latures as distinguished from the members thereof did not have any express Роз 
ог immunities conferred upon them by the Government of India Act of 19 5а as 
amended. The Members of the Legislature—Central and Provincial 
same privileges as those enjoyed by the Members of the House of Commons, The 
Houses of the Provincial Legislatures did not have the status of a Court nor did they 
have any punitive powers other than the strictly limited power of removing or 
excluding persons infringing the Rules or Standing Orders ór otherwise behaving 
in a disorderly manner. 

It is in this background that the Draft Constitution provided as follows under. the 
heading “ Privileges and Immunities of Members " in Article 85 : 


* 85. (1) Subject to the Rules and Standing Orders regulating the procedure 
of Parliament, there shall be freedom of speech in Parliament. 


(2) No member of Parliament shall be liable to any proceedings in any Court 
in respect of anything said or ВА vote given by him in Parliament ог апу com- 
mittee thereof, and no person s so liable in respect of the publication by or 
under the authority of either House of Parliament of any report, paper, votes or 
proceedings. 

(3) In other respects, the privileges and immunities of members of the Houses. 
shall be such as may from time to time be defined by Parliament by law, and, until 
so defined, shall be such as are enjoyed by the members of the House of Commons. 
of the Parliament of the United Kingdom at the commencement of this Constitution. 


(4) The provisions of clauses ( = С and (3) of this Article shall apply in. 
relation to persons who by virtue of Constitution have the right to speak in, 

and otherwise take part in tbe proceedings of a House of Parliament as they apply; 
in relation to members of Parliament." 


Article 169 was, the correspon ding provision in the Draft Constitution providing, 
for’ ie and immunities of the members of the State Legislature. 


As a result of an amendment to clause (3) ted by the Constituent Assem- 
bly, the contents of Articles 85 and 169 of the Draf Constitution were enlarged by 
adding “ Powers ” to the ©“ Privileges and Immunities ” and by conferring the said 
powers, pri and immunities on “ each House and the Committees of cach 
House " in addition to the members of each House on whom alone the unamended 
Article conferred the privileges and immunities. By another important amend- 
ment acceped by the Assembly it was provided in clause " that the freedom of 
in Parliament shall be “ subject to the provisions of this E ? in 
addition to being subject to the Rules and Stan Orders regulating Wen dure: 
in Parliament. In supporting the amendment to clause (3) of Article; d the Draft 
Gonstitution on the lines indicated above, Sri Alladi Krishnaswami Iyer said “ Our 


Legislatures should possess as plenary powers as those possessed by the House of 
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Commons without prejudice to the Legislatures themselves later on ing their 
own provisions " and ‘‘ if there is any feeling that in an Independent India’s Consti- 
tution there need not be any reference to the House of Commons, later on we might 
collect all the materjals with reference to the privileges of the House of Commons and 
the same might be substituted ” for “ the House of Commons is the Assembly which 
has the widest privileges of all the Assemblies of the World” (Constituent Assembly 
Debates, Volume 1V, page 689). In this connection it is interesting to note that the 
following amendment moved by Prof. K. 'T. Shah was not accepted by the Consti- 
tuent Assembly :— ў 


“In all matters of privilege of either Houses of Parliament or of members 
thereof, the House concerned s be the sole judge, and any order, decree ог sen- 
tence duly passed by the House shall be enforced by its officers or under the authority 
thereof.” - 


Clause (3) of Article 105 relating to Parliament and clause (3) of Article 194 
relating to the State Legislatures as enacted in the Constitution of India by 
the Constituent Assembly are modelled, subject to a small and not material variation, 
on the of section 49 (1) of the Commonwealth of Australia Constitution 
Act, 1900. use (4) of Article 105 and clause (4) of Article 194 are on the same 
lines as sections 28 (5) and 71 (5) of the Government of India Act, 1935. 


It will now be convenient to set out the provisions of Articles 105 and 194. 
Clauses (1) to (3) of the Articles alone are material. Clauses (1) and (2) go 
together, and deal with the topic. Clause (3) is an important provision and deals 
with topics not covered by clauses (1) and (2). As Articles 105 and 194 are on substan- 
tially the same lines and as the controversy about the interpretation of clause (3) 
arose with reference to the proceedings in the Legislatures of States it is sufficient to 
extract the relevant provisions of Article 194 :— 

“тод. (1) Subject to the provisions of this Constitution and to the Rules 
and Standing Orders regulating the procedure of the Legislature, there shall be 
freedom of speech in the Legislature of every State. 

(2) No member of the Legislature of a State shall be liable to any proceed- 
ings in any Court in respect of anything said or any vote given by him in the Legis- 
lature or any Committee thereof, and no n shall be so liable in respectof the 
publication by or under the authority of a Hous of such a Legislature of any 
report, paper, votes or proceedings.’ 

The above two clauses deal with one of the most important privileges of the members 
of the Legislature. Freedom of speech in the Legislature is а precious and para- 
mount right. 'To ensure free, frank and fearless discussion on all matters that come 


before the islature in the performance of the functions assigned toit by the Consti- 
tution, it is absolutely essential that the members should have complete freedom of 
speech in the race (ы of the Legislature without being to the risk of 


either a criminal prosecution or a civil action for damages for а tion. There are, 
however, two limitations imposed by the Constitution on the exercise of this freedom. 
The opening words of clause (1) of the Article subjects this freedom of speech in the 
Legislature to (a) the provisions of the Constitution and (b) the Rules and Standing 
Orders regulating the procedure of the Legislature. The Rules are those for which 
provision 1s made under Article 208. These Rules should be in conformity with the 
provisions of the Constitution and are liable to be struck down by Courts if they 
contravene or are repugnant to any of the provisions of the Constitution. Rules 
have been framed by the Lok Sabha, the Rajya Sabha and most of the State 1 

latures and these Rules аге só designed that the right of h is not abused. с 
Rules require, inter alia, that a member while speaking not refer to matters 
which are sub judice, shall not make a personal charge against a member, use offen- 
sive expression, reflect upon the conduct of persons in high authority except on a 
substantive motion, use the President’s name for influencing the debate, or uttre 
treasonable, seditious or defamatory words. These are only a random collection 
from the relevant rules which serve to illustrate that the Rules have been carefully 
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framed to ensure that consistent with the dignity of the Legislature and the decorum 
and decency of its proceedings the free and unfettered right of is not abused, 
for improper purposes. The other limitation on this freedom of speech in the Legis- 
lature is that it is controlled by the express provisions of the Constitution. The only 
provisions in the Constitution which substantially curtails this right are those contained 
in Articles 121 and 211. Article 211 completely bans all discussion in the Legisla- 
ture of a State with respect to the conduct of any Judge of the Supreme Court or of a 
High Court in the саа of his duties. Similarly, Article 121 prohibits а like 
discussion in Parliament about the official conduct of the Judges ofthe Supreme 
Court and the High Court except upon a motion for presenting an address for the 
removal of a Judge as provided in the Constitution. What is the result of a contra- 
vention of the inhibition in Article 211 ? It has been held that having re to the 
absolute immunity conferred on the members of the Legislature by the first part of 
clause (2) of Article 194 a Minister who makes а statement in the Legislature 
derogatory of the dignity ofthe High Court and which prima facie constitutes a con- 
tempt of Court is nevertheless protected from liability for contempt of Court. See 
the decision of a Division Bench of the High Court of Orissa reported in Surendra v. 
Jabakrühna!. Similarly, on the terms of the first part of Article 194 (2) a member 
of the Legislature is absolutely protected from all liability—civil and criminal—in 
respect of а speech made by him in the Legislature notwithstanding the fact that 
the said speech is in violation of the Rules and Standing Orders of the House. 

Two points, however, may be noted in connection with interpretation of the 
first part of Article 194 (2). The immunity of the member is limited to liability 
arising out of anything said by him in the Legislature. It does not extend to a speech 
repeated by him outside the Legislature. Ifa member delivers a speech in the Legis- 
lature which amounts to a libel on another person and either repeats the speech or 
takes steps to have it published outside the Legislature he forfeits the constitutional 
immunity and is liable to be sued or prosecuted 1n the ordinary way at the instance 
of the aggrieved party. Two old English cases illustrate the principle. In К. v. 
Lord Abington’, on an information for libel filed against Lord Abington on the 
allegation that he had published in several newspapers at his own expense the 
speech made by him in the House of Lords accusing his Attorney of professional 
misconduct, Lord Abington appearing in person contended before the Court of 
King’s Bench that he had by the Law of Parliament “ a right to print what he had 
a right to ”, But Lord Kenyon rejected this contention stating that “а 
member Parliament had certainly a right to publish his speech, but that speech 
should not be made a vehicle of slander against any individual, and if it was, it was 
a libel". 

In re Cresvey?, Creevey, a member of the House of Commons had made a charge 
against a person in the House and incorrect reports of his speech having appeared in 
several papers. Creevey sent a correct report to the Editior of a newspaper with a 

uest to publish it. On an information filed against him the jury found the, 
defendant guilty of libel and the Court imposed a fine. The King’s Bench refused 
his application for a new trial. The judgment was delivered by Lord 
Ellenborough. It is significant that on Creevey’s complaint to the House of 
Commons, the House refused to admit that the proceedings of the King’s Bench 
were a breach of privilege. These cases have been cited and the principles enunciat- 
ed therein applied by the Supreme Court of India in Jatishchandra v. Harisadhan*. 
The facts of the case were these :— 

Dr. Jatishchandra Ghosh, a member of the Legislative Assembly of West Be 
gave notice of his intention to ask certain questions in the Assembly relating to the 
conduct of a Sub-Divisional Magistrate. The questions were, however, dis 
allowed in accordance with the rules of procedure of the Assembly and this fact 
was duly communicated to the member. Nearly one year the he Һа the 
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questions published in a Bengalee Journal for the “ enlightenment ” according to 
him “ of his constituency ”. On the allegation that the questions contained defama- 
tory matter, the ieved officer filed a criminal complaint against the member. 
The preliminary objection of the member to the maintainability of the prosecution. 
on the provisions of clause (2) of Article 194 of the Constitution having beem 
overruled by the Magistrate, the member moved the High Court under sections 435, 
and 439 of the Criminal Procedure Code for quashing the proceedings before the 
_Magistrate. А single Judge of the Calcutta High Court dismissed this petition. The 
er of decision were two—The offending questions having been disallowed did not 
under the description “ anything said in the Legislature ” within the meaning 
of Article 194 (2). In any event, the publication in the Journal being admittedly 
not under the authority of the House, was outside the immunity саша by the 
said provision. The judgment of the High Court is reported in Dr. Fatish- 
chanda Ghose v. Harisadhan  Mukherjee!. On the second point the learned Ju 
followed a prior decision of a Division Bench of the Calcutta High Court in 
Sureshchandra v. Punit Goala*, In dismissing the appeal by Special Leave the 
Supreme Court left open the point whether the questions having been disallowed. 
did not form part of the proceedings of the Assembly. ing with the кый 
Court that the publication being not one under the authority of the Assembly 
accused was not entitled to the protection under Article 194 (2), the Supreme 
Court held that the principle of the decision in Wasan v. Walier* did not apply to 
a criminal prosecution for defamation under the Indian Penal Code. In Wasan v. 
Walter? above referred to, the “Times” published a faithful report of a debate in the 
House of Lords where speeches disparaging the character of the plaintiff had been 
made. The plaintiff's action for damages for libel against the newspaper failed. 
In dismissing the action the Court pointed out that the advantage to the community 
from publicity being given to the proceedings in Parliament * is so great that the 
occasional inconvenience to individuals arising from it must yield to the general 
good". The Court enunciated the principle thus : 


** While honestly and faithfully carried on, those who publish them will be 
free from | responsibility; though the character of individuals may incidentally 
be injuriously affected.”’ : 

Аз stated above, this principle washeld to be inapplicable by the Supreme 
Court of India to cases arising under the Penal Law of the country. 


In Surendra v. Nabakrishma* a newspaper published a statement of the 
Minister in the Legislative Assembly which in the opinion of the High Court 
amounted to a contempt of Court. It was held that though the Minister 
who made the offending statement was immune from liability for contempt 
of Court in view of the protection conferred upon him by the first part of clause (2) 
of Article 194, the newspaper could not claim any such protection as the publication 
was admittedly not under the authority of the Legislative Assembly. с position 
in law that in this country even honest and fair reports of proceedings in the Legu- 
lature could not claim protection on the plea of privilege was found to be unaatistac- 
tory. Accordingly, Parliament enacted '"The Parliamentary Pc Ae (Protec- 
tion of Publication) Act, 1956". It provides that no person shall be liable to any 
P ings, civil or criminal, in any Court in respect of tbe publication in a news- 
paper of a substantially true report of the proceedings of either House of Parliament 

the publication is proved to have been made with malice. A similar immunity 
is extended tà aerial broadcasts of the proceedings—See section 4 of the Act. 


Having provided for the freedom of and vote in the Legislature in the 

first two clauses of Article 194, clause (3) declares that :— 
*(g) In other respects, the powers, privileges and immunities of a House of the 
Legislature of a State and of the members and the Committees of a House of such 
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Legislature, shall be such as may from time to time be defined by the islature by 
law, and until so defined, shall be those of the House of Commons of the Parliament 
of the United Kingdom, and of its members and Committees, at the commence- 
ment of this Constitution." 

“It is in to the interpretation of this clause serious difficulties have arisen, and 
there is a conflict of judicial opinion of the interpretation and applicability 
of this clause in the context and scheme of the other relevant provisions of the Consti- 
tution to concrete situations. Before dealing with some important aspects of this 
problem we may clear the ground by stating one point on which there is unanimi 
of opinion. It is now sealed da a law enacted under the first part of clause (3) 
should be ín consonance with the provisions of Part III of the Constitution. If any 
such law enacted by the islature or any provision thereof contravenes or comes 
into conflict with any of the Fundamental Rights guaranteed under Part III, such a 
law is liable to be struck down by the Courts as void and inoperative to the 
extent to. which the law is in conflict with the Fundamental Rights. 


The point has been made tbat the omission in clause (3) of the words 
* subject to the provisions of this Constitution ” with which clause (1) opens is 
deliberate and leads to the inference that in the absence of legislation on the subject 
all the powers, privileges and immunities of the House of Commons as subsisti 
on the 26th day of January, 1950 vest in the State Legislatures and the said powers 
and privileges prevail over the Fundamental Rights in the event of conflict. In 
his dissenting judgment іп" Sharma’s caset, Subba Rao, J., draws pointed attention 
to the incongruity and anomaly resulting from such an interpretation. On the 
other hand, it has been pointed out by the learned Chief Justice of India in the 
advisory opinion delivered by him on behalf of the majority of the Judges, on the 
Special Reference under Article 143 of the Constitution in the U.P. Vidhan Sabha 
caset that the omission of the words “ Subject to the provisions of the Constitution ” 
in clause (3) is not decisive of the question whether a particular Fundamental 
Right prevails over or is overridden by a particular power, privilege or immunity 
vested in the Legislature. The Courts always endeavour to reconcile as far as 
possible the apparently conflicting provisions by applying the principle of harmo- 
nious construction. We may now proceed to deal with these two pronouncements 
of the Supreme Court which “ appear to exhaust all the learning on the subject". 

In M. S. M. Sharma v. Krishna Singh the facts were these. The Bihar 
Legislative Assembly had directed certain part of its раи to be expunged. 
But in contravention of this direction the petitioner published in his newspaper 
a full account of the proceedings including the expunged portions. The result 
was that the report of the proceedings as published in the paper conveyed a mislead- 
ing impression to its readers. Taking the view that such a publication prima facie 
constituted a breach of its privileges, a notice was issued to the Editor by the Assembly 
to show cause why steps should not be taken against him for breach of the privileges 
of the House. The Editor thereupon moved the Supreme Court under Article Es 
of the Constitution for quashing the said notice. His contention was that the 
action proposed to be taken against him by the Assembly contravened the Funda- 
mental Right to speech and expression that he had under Article 19 (1) (a) and also 
violated the protection of his personal liberty guaranteed b Article 21. The 
privilege that was claimed by the Assembly in that case was the right to prohibit 
the publication of its proceedings. Two questions arose for decision. The first 
was whether the privilege claimed by the Assembly was a “ subsisting and recognised 
privilege of the English House of Commons on the material date viz., 26th January, 
1950". The second question was whether assuming that the Bihar Assembly had 
that privilege the Fundamental Right of the petitioner under Article 19 (1) (a) 
can be validly taken away from him by the Assembly in the exercise of its aforesaid 
privilege. In other words, the question was whether the privilege of the Assembly 
to prohibit publication of its proceedings prevails over and overrides the Funda- 
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mental Right of the citizen to publish without let or hindrance the росс а of 
the Assembly. The majority decision was to the effect that the Assembly the 
privilege claimed by it, and that the said privilege was not subject to the 
Fundamental Right of a citizen under Article 19 (1) (a). The main ground on 
which this conclusion is rested is, that Article 194 (3) is a special provision dealing 
with the privilege of the Legislature, whereas Article 19 (1) (a) is a general provision. 
Applying the rule of harmonious construction it was held that the special provision 
in Article 194 (3) should be held to prevail over the general provisions in Article- 
19 (1) Та). This way of reconciling the two provisions leads to the result that the 
petitioner is held to have not the absolute freedom of expression claimed by him. 
but only the right of expression subject to the limitation that the right could not be 
exercised to publish in breach of the privileges of the Legislature a report of its. 
р ings. In other words, the impact of Article 194 (3) on the Fundamental 
Right under Article 19 (1) (a) is that the citizen has full om to publish without 
let or hindrance all matters, except those that have been prohibited by the Legis-- 
lature in the exercise of the privileges vested in it to prohibit publication of true 
reports of its proceedings and a fortiori of à misleading or garbled version of them. 
Subba Rao, J., dissented. Не was of the opinion that the privilege claimed by the 
Legislature was not a subsisting privilege of the House of Commons at the com- 
mencement of the Constitution and therefore the Assembly did not have it. Even 
on the assumption however that the Assembly had the said privilege, he came to the 
conclusion that having regard to the transcendent character of the Fundamental. 
Rights under the Constitution, the p of the House cannot operate to over- 
ride the Fundamental Rights. To hold otherwise, would amount to an abrogation 
of the Fundamental Rights by the Legislature in the exercise of their powers and. 
rivileges. Before parting with this case, we may note two features of the case. 
bugh the petitioner relied on Article 21 also in his petition pep ceni the legality 

of the impugned notice, his principal contention was founded on Article 19 (1) (a). 
‘The observations in the judgment of the majority as to the applicability of Article a1 
to the facts of the case therefore were not strictly Re m the decision. In 
any view, at that stage, no question of the deprivation of the liberty of the petitioner 
under Article 21 could possibly arise. Тһе second feature of the case is that though 
the contention was raised on behalf of the Assembly that it was for the Assembly- 
to decide whether there was a breach of privilege or not, no serious objection was. 
raised to the jurisdiction of the Court to entertain the petition filed under Article 
. 'The extreme contention seriously and strenuously urged by Mr. Seervai on 
of the U.P. Vidhan Sabha during the hearing of the ecu E CE UE 
Article 149 that it is the privilege. of the House to construe the relevant provisions 
of Article 194 (3) and determine for itself what its powers, privil and immunities. 
are was not put forward as an objection to the jurisdiction of the Supreme Court 
to entertain and deal on its merits with the petition under Article g2 in Sharma’s 
casal. It is however satisfactory to find that in the U.P. case even Mr. Justice 
Sarkar who differed from hisjcolleagues in the mr pedis the interpretation 
of Article 194 (3) and its impact on the Fundamental Rights, did not uphold this 
extreme contention. Atpage 794 of the report in /лте under Article 143, Constitution of 
India® the learned Ju states that in this country, “it is undoubtedly for the 
Courts to interpret titution and therefore Article 194 (3). It follows that 
when a question arises in this country under that Article, as to whether the House 
possessed a particular privilege at the commencement of the Constitution that 
question must be settled and settled only by the Courts of Law. There is no scope 


~ 


of the dreaded ‘‘dualism”’ appearing here, that is the Courts entering into a contro- * 


versy with a House of a Legislature as to what its privileges are.” The learned. 
Chief Justice of India, however, discussed the question at greater le to arrive, 
at the same conclusion in rejecting Mr. Seervai’s contention as to the exclusive 
"privilege" of the газе to construe Article 194 (3) and determine the existence 
and extent of its privileges. It is hardly necessary to point out that the acceptance 
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of Mr. Seervai’s contention would not merely have introduced the “dreaded dualism” 
in this country but resulted in an em ing’ deadlock. The Supreme Court 
‘had, therefore, no difficulty in unanimously rejecting the extravagant claim made 
on behalf of the Legislature acceptance of which would have led to such startling 
results. 

This takes us on to a consideration of the momentous pronouncement of 
the Supreme Court in the U.P. case. The facts and events which led to the 
President's Reference to the five questions for the opinion of the Supreme Court 
under Article 143 are now matters of common knowledge. 


Briefly the facts are these : _ 

On 14th March, 1964 опе Keshav Singh, an Indian citizen was brought in 
custody to the Bar of the U.P. Assembly to receive a reprimand for its contempt. 
'No question as to the legality of this punishment arose. In spite of repeated 
questionings by the Speaker, Keshav Singh would not give out his name. He showed 
gross disrespect to the House by standing with his back to the Speaker. He would 
not turn round and face the Speaker though asked to do. After administeri 
the reprimand the Speaker invited the attention of the House to a letter ad 
to him earlier by Keshav Singh wherein he protested against the punishment 
imposed on him and sought to justify the act of contempt for which he had been 

unished by the House. The letter was couched in offensive language. Keshav 
ingh admitted having written that letter. Thereupon the Assembly resolved to 
sentence him to imprisonment for seven ct “ for having written a letter worded 
in which constitutes contempt of the House and his misbehaviour in 
"view of the House”. A warrant was accordingly issued by the Speaker directing 
the detention of Keshav Singh in the District Jail at Lucknow for seven days “for 
committing the offence of the contempt of the Assembly”. Two days before the 
«xpiry of the term, on 19th March, 1964 Mr. Solomon, an Advocate, presented on 
behalf of Keshav Singh a petition under Article 226 of the Constitution and section 
491 of the Code of Criminal Procedure to the Lucknow Bench of the High Court 
Uttar Pradesh. In that petition it was alleged that the detention of Keshav 
Singh in jail was illegal on ihe RIO inler alia that the order of imprisonment 
made after the administration of the reprimand was illegal, that he had not been 
piven an opportunity. to defend himself, that his detention was mala fide and that 
at was against the principles of natural justice. The petition came up in the first 
anstance for admission before Beg and Sahgal, JJ., at.2-00 Р.М. on the same day, 
namely, 19th March, 1964. It appears that at that stage the Assistant Government 
-Advocate appeared for the respondents and at his request, presumably to enable 
him to obtain instructions, the petition was with the consent of all the Advocates 
concerned, directed to be brought up for the consideration of their Lordships at 
3-00 P.M. Unfortunately, however, there was no representation on behalf of the 
respondents when the petition was taken up for consideration by the learned Judges 
at 3-00 P.M. The learned Judges admitted the petition by directing notices to 
issue to the respondentsfand also ordered the release of the petitioner on bail with a 
direction that he should be present at every ing of the case. As pointed out by 
the learned Chief Justice of India (see 794, column 2, para. 139 in Zn re under 
Article 149, Constitution of India! the failure of the Assistant Government Advocate 
to appear before the Bench at 3-00 P.M. “has introduced an unfortunate element in 
ings before the Court and is partly responsible fpr the order passed by 

the Ut directing the release of the petitioner on bail". It is also clear as observed 
by the learned Chief Justice that at that stage of the proceedings, the learned Judges 
had no knowledge that the warrant issued by the Speaker of the Assembly directing 
the petition to be kept in detention in jail was a general or unspeaking warrant. 
Tn fact, it appears that at thatstage neither the petitioner nor his Advocate had any 
such knowledge. This feature of the case acquired significance when questions 
arose subsequently whether it was competent for the learned Judges to entertain the 
petition er Article 226 and to pass interim orders thereon and whether the 
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-petidonér, his Couswel and the Judges thernselvés cofumitted contempt’ of the 
IHousé, the former two by resorting to ‘the Court and the latter! by entertaining and 
' passing orders on the petition. То resume the narrative of events, it'appears that 
ithe respondents were appraised ‘officially’ through their Gounsel—the Government 
-Advocate—of the orders of the High ‘Court. Instead ‘of taking steps to appear 
"before the Court and to file a return. justifying the impugned detention,‘the Assembly 
passed a Resolution on 21st March, which can only be characterised as extraordi- 
_nary: "The Resólution stated that KesHav Si h, Solomon, Beg, J. and'Sahgal, J. 
had’ committed contempt of the Houss, that Kahar singh be immediately be taken into 
‘custody to serve:thé remaining term of his imprisonment, that Solothon, Beg, J. and 
ahgal, J.,'be brought in custody before the House! and also that Keshav Singh 
‘should be brought in custody усіоге the House on the expiry of the ‘period of his 
‘imprisonment. '- When the Advocate апа ће two learned Judges of the High Court 
thus found themselves in imminent peril of being taken into'custody, .they-had no 
other alternative except to invoke the protection of the High Gourt and еу. ассога- 
ingly filed separate petitions under Article 226 of., the Constitution before , the 
Allaha båd High Court. to quash the Resolution of the Assembly passed on gist 
"March, .1964 and fot ‘stay “of the implementation ‘of’ tHe said Resolution. These 
“petitions were taken ир for consideration at the stage of admission by all the remain- 
ing 28 Judges of the АШаһа аа High Court sitting as а Full Bench. ; They admitted 
the petitions and granted interim orders of stay as rayed for by the petitioners. 
Др Ње meanwhile the Assembly ; had ‘the. fairness .to' modify the esolution. passed 
by it on 21st March, 1964: and to withdraw the warrants issued.against. the Advocate 
and the. Judges. Notices were, . however, issued ,to,-alt-of them that * they may 
"appear before: the. Committee, of: Privileges.” on @date mentioned, therein " to 
make their submission.” This was done in-piitsyance of the clarificatory, resolution 
<passed by the Assembly on.25th. March. ,..Lt.was at this juncture that the, President 
dnteryened and made, ће Referehcé to the Supreme, Court under Article 143 (1) 
.of the Constitution.” : After, reciting the facts. the, Reference ‘formulated 5 questions 
ifor the opinion of the,Supreme Gourt. lt is sufficient;here to.give the gist of these 
questions т HO MERI AR Ee eh ОО асв нта, буор азлру еи 
| + (1) Was it competent ог Beg J. and Sahgal; J., іо ehtertain апа deal with 
‘the petition fied by Keshav Singh hd 'to' pass, orders releasing him on ' bail 
pending disposal off his , petition ae MED io s ‚э! | Porte Deg se 
(2) Whether KeshavSingh, Solomon and ‘Beg-and Sahgal, JJ., committed 
contempt of the Туа а МК ГЬ „| a HANE - А 
no! (3) Whether it was competent for thel Legislative: Assembly of U.P. to direct 
the: кыноо before it'in:custody.of the:two dearned Judges:and Advocaté or to 
саш their explanation ‘for IONS | eben utt B y WU, р, L€? 
Vy AE вре еган C lode PL ма uuu a cts CLA V аа 
у (4) Whether itia camps ofthe. Puill Bench pf the High Сонгы Uds 
; lesh to entertain, with an ss inte orders on the petition. | by, thy 
Advocate and the two learned pace dd 226 а Tu 3 NL 


dion eh den hether a Judee of a High, Court who entertains and, deals with, $ peti- 


| any, order or, decision of, S egi ature saponins an Шу, on 

the:petitioner or issuing, any process against him'forycontempt or of infringemupait of 

its privileges, and immynities or who passes anyjorder on such a petit Зиба 
Leal is compe 


Өк {+ 


h 
contempt of the said Legislatur ‘and, whether the дада ture is tent, te 
take, proceedings against such Judgg in the exerxise;and, отофреп of tty powers, 
гру! andimmunjties Pati 39 thon i rah gitar 2A. Wf: ta point up s 
ЧИР will be eh ‘that While the-Afth' bf“ thd ‘questions illt? cili rises “Within 
рро" questioni js gener! the, diket questions езуни е Й facts 
‘Of ithe базе ‘of Keshav, Singh: "he majority, 'of, thè leatndd Jud big зу al 
E gestions in Бура оаа a А Cais Sh gia ee rea 
“Thobgh ‘Sarkar, J. diefed rddically fron hid" &ólleagues that tht question a ti The 
immunity of a ge warrant ТЕ Ит for contempt issued by the Assembly 
from scrutiny of'any Court df lax, “his ac ers to^ dli! the due бе except one, 
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namely, question No. $ was the same as that of his colleagues in the majority. 
On question.No. 3 Sarkar, J. considered it пої necessary to answer the first part of 
it, as in his opinion the point really did not arise in the case in view of the subsequent 
resolution'of the Assembly withdrawing the warrants for the production of 


the Advocate and the Judges. The learned Judge, however, the opinion, 
-differing from his colleagues that it was competent for the ly to ask for 
explanation from the two learned Judges and Solomon. The ju ts of the 


learned Chief Justice of India and Sarkar, J., are if one may say so with great respect 
are both learned and elaborate. They cover a very extensive field in the law of 
Parliamentary privilege. The entire case law on the subject in England has been 
very carefully considered. The law and practice on the subject as expounded in 
Mays on “ Parliamentary Practice ” has been elucidated and explained very lucidly 
in the Indian context. The pronouncement of the Supreme Court is bound to 
be looked upon as a locus classicus on the subject. 


Though 5 questions have been formulated for the opinion of the Supreme 
Court, all of them centre round one main question : . 

* Whether tbe Assembly has the усы of committing a person to prison 
for contempt by a general warrant, that is, without stating the facts which consti- 
tuted the contempt and if it docs so, have Courts of law the power to examine the 
legality of such a committal ?"' 


In other words, if there is such a pri 1 ‚ does it take precedence over the Funda- 
mental Right of the detained citixen—(per Sarkar, J. in Jn rs under Article 143, 
Constitution of India.* -Now, as to the privilege of committal for contempt, it was 
not seriously disputed by Mr. Setalvad who appeared оп behalf of the Judges of 
the Allahabad High Court, that a House of the State Legislature in our Country 
has the power to enquire whether its contempt has been committed by any one 
even outside its four walls and has tht power to impose such punishment, for such 
contempt. But Mr. Setalvad's argument was having regard to the material pro- 
visions of the Constitution it would not be open to the House to claim that its general 
warrant is conclusive and is not liable to be examined by a Court of law. In 
every case, where a party has-been committed for contempt of the House it is his 
inalienable right to move the High Court for appropriate reliefs under Article 226 
and the High Court is entitled to examine the merits of his plea even though the 
warrant may be general or unspeaking. This contention was upheld by the 
majority of the learned Judges. It is pointed out that Article 194 (3) docs not 
stand by itself in isolation. Tt has to be interpreted in the light of the impact on 
it of the other relevant provisions. The learned Judges have carefully considered 
the effect and ing of Articles 32, 226, 211, 208 (1) and 212 (1) of the Constitu- 
tion on the content of the power to commit for contempt that is vested in the State 
Legislature under Article’ 194 (3). , Adopting the rule of harmonious construction 
they have come to the con usion that the claim of the Legislature that its general 
warrants of committal for contempt’ are immune from the scrutiny of Courts has 
to be rejected. : E : 

- The power or privilege of the Legislature to punish by committal to prison 
any person—member or non-member who commits contempt of the House even 
outside the four walls of the Legislature is left untouched and still preserved in- 
tact. This power which is a very important ingredient of the privileges of the Legis, 
lature, is not taken away from it by the interpretation p upon Article 194 (3) 
by the learned Judges of the majority. On the other hand the acceptance of the 
contention of the Assembly that its order of committal for con t is not subject 
to scrutiny by the Court on a complaint by the aggrieved citizen would have virtually 
destroyed the Fundamental Right of the citizen to approach the Courts under 
Article 32 or 226 for the protection of his nal-liberty. In this connection it is 
needless to point out that ge the attitude of the Courts is one of “invincible 
reluctance to interfere with a decision of a Legislature " made in the exercise of 
a —— ——À MÓ— —————— 


1. (1965) 18.C.. 147: А.Б. 1965 8.6, 745 at 793 (para 147). 
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its privileges that a particular act amounts to a contempt of breach of its 
privileges; and except in very plain cases where the act complained of could 
“ by no reasonable intendment be considered as a contempt” of the House, the 
Courts will not embark on an independent enquiry of their own and substitute 
their judgment for the decision of the Legislature on the question of 
the factum of contempt. But, if the ground of committal is found to be palpa- 
bly frivolous, unreasonable extravagant or absurd or if the facts disclose that a 
person’ had been committed to prison:in violation of the rules of natural justice 
without being given an opportunity to explain his conduct, then, and then only will 
the Court interfere. In this connection it is interesting to note that in the very case 
a Bench of two learned Judges of the Allahabad High Court ultimately dismissed 
the petition of Keshav Singh under Article 226 and section 491 of the Criminal 
Procedure Code on the ground that the High Court will not sit as a Court of 
Appeal agaiast the Assembly’s decision ing the contempt—See Keshav Singh v. 
ат Legislative Assembly, U.P.1. On the whole it is satisfactory to note that 

е advisory opinion of the Supreme Court has settled the vexed controversy. 
No powers, privileges or immunities have been taken away from the islatures as 
‘was incorrectly assumed by many persons. — A'careful reading of the opinion of the 
Supreme Court will show that this assumption rests on a misconception. The only 
power of the Legislature that was in issue was the power of committal for contempt. 
As pointed out above that power is still there intact and left untouched. It has 
been held that immunity from scrutiny by the Courts in appropriate situations of the 
exercise of this admitted power is not a part of the content of the power itself. The 
extreme claim of the Legislature that by issuing a general ог ing warrant 
committing a person for ‘contempt’ simpliciter, it could deprive him of his Funda- 
Нанта resort to the Courts for protection of his personal liberty under Article 
32 or 226, has been rejected. There is therefore no substance in the criticism that 
the pronouncement of the Supreme Court has resulted in any “ erosion of the 
privilges of the Legislature under the Constitution ". 


The clamour for an amendment of the Constitution which was raised in some 
‘quarters immediately after the pronouncement of the Supreme Court has now 
Practically died out. I will conclude by expressing the hope that our Parliament 
and State Legislatures will at a very carly date take steps to enact appropriate legi 
lation defining their powers, privi and immunities as contemplated by the first 

of Article 105 (3) and Article 194 (3). In the absence of such legislation there is 

d to be differences of opinion and uncertainty on any question of disputed or 
doubtful privilege. Pending the enactment of legislation on the subject it is hoped 
that the opinion of the Supreme Court will be respected and no occasion for any 
conflict between the Тае and the Judiciary will recur in future. 


Thank you all. 
Jai Hind. 


1. А.К. 1965 AIL 349. 
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THE GOLDEN JUBILEE CELEBRATION OF THE ENTRY INTO THE 
MADRAS BAR OF MR. К. S. RAMABHADRA IYER AT THE SRINIVASA 
SASTRI HALL, LUZ CHURCH ROAD, MYLAPORE, MADRAS, ON 21ST 

1 | NOVEMBER, 1965 АТ 6-15 P.M. ` ОЛ 


-~ . Arepresentative Committee of Hosts formed at the instance of Mr. У. Rajagopa- 
lachariar and other Advocate friends and others of Mr. K. 5. Ramab Iyer, 
made ty for the celebration., There was a large gathering of friends 
and well-wishers of the Chief Guest on the occasion. Subba Rao and Sa yana 
Raju, JJ., of the Supreme Court, CHandra Reddy, C: J., of the Madras igh Court 
and many members of the Bar from all’ over the State. sent messages wishing ‘the 
function all success and’ in praise of the career, the hard way up; of Ramabhadra 
lyer. INC o ES : n 
. — Former Judge of the Madras High Court Mr. Ganapathia Pillai inaugurating 
the celebration observed that Ramabhadra, Iyer’s,;;,has Beena career of service in 
the true sense, not in the sense of-the market place, where it means‘a way of enrich- 
ing onself”. Former Judge of the Supreme Court Mr..Vepkatarama Fyer, Retired 
District Judge Ramaswamy Sastri, Advocates . К. Balasubramanialyer, V. Tyaga- 
rajan, M. S. Venkatarama Iyer, S.,Chellaswamy, К. S, Sankara Iyer, А. Sundaram 
lyer, T. R. Srinivasa Iyer and, K.R, К. Sastri paid tributes, to Mr. Ramabhadra 
Iyer and described how.he workedvhis way up. in the Bar and buit. a: name fo 
himself for thoroyghness in the preparation and presentation of his cases... ` - 
The function ended with a speech by Dr. С.Р. Ramaswamy Iyer who presided. 
"over the occasion: He said'that Ramabhadra Iyer is “а thinker, a poet and a person, 
of uncommon cotirage of conviction ” besides being a hardworking member of the 
Bar. He likened Ramabhadra Iyer to the late Tiger Jackson of the Calcutta Bar. 
* Mr. Ramabhadra Tyer through аЛопа! ала successful period of advocacy, notwith- 
standing his physical incapacity, had éxemplified in hus’ life’ uncommon gifts ‘of 
„advocacy “| папе of purpose and, pertinacity " and wound.up saying, “ We 
"have gathered, here together to,celebrate the jubilee of a person who was not only 
a successful lawyer, but a man to whom poetic impulses have.often come, a man who 
has the courage of.his conyiction, and a,man who sceks to, better humanity to the 
extent possible. Whe’ ntn fae Ie » : * j m v С ' D 
‚ A small collection’ of. Ramabhadra Iyer's poems, his letters to leading public 
men of the carly years, and. his philesophical reflections from time to time арргоргі- 
‘ately described ‘as (Не -“‘ Heart. Throbs of a Pilgrim Soil’ was rel on the ^ 
оссазіор.' MENU hl Ay oe Natt 
Mr. У. Rajagopalachariar, Аус, proposed: al Hearty vote'bf thanks, 7 ` 
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Sri К. V. KRISHNASWAMI ATYAR, B.A., B.L. 





THE LATE SRI К. V. KRISHNASWAMI AIYAR, 


The passing away of Sri K. V. Krishnaswami Aiyar towards the close of the 
dying year though not sudden is a matter for profound regret. Time was when the 
mention of Sri Krishnaswami Aiyar's name cónjured up in the minds of those who 
knew him the picture of à- vivid and-dynamic personality endowed: with boundless 
energy; enormous sincerity of purpdse, uncompromising ‘honesty, and’ occasional 
exhibition of intellectual impatience. So powerful was-the-impress -of his persona- 
lity that some of his friends. admiringly used to refer to him while arguing in Court 
as а * couchant lion”. t was, therefore, the highlight of tragedy, when, fifteen years 
ago, while stillin the plenitude of his powers, he was struck by illness which deprived 
him of the free use of his limbs and the audibility of-his speech, reducing him, who 
was always active and impatient ; 6f-slowness, to a condition of helplessness. 


To us his death is ‘particularly poignant. .For over four decades he has been 
actively associated with-our Journal. His sage and ‘disinterested advice on all matters 
concerning the Journal were ever available and his contributions to its columns, 
now and then, were marked by imaginative approach and originality .of outlook. 
If the names of Messrs. Salem Ramaswami Mudaliar, C. Sankaran Nair, 
V. Krishnaswami Aiyar, P. R; Sundara Aiyar, and P. б. Sivaswami Aiyar are gratefully 
remembered and treasured for their pioneering work in the cause of this Journal, 
the work of Sri Krishnaswami Aiyar, Sir 6. Varadachariar and Sri B. Sitarama Rao 
will be equally valued for having sustained the Journal during its period of growth. 


Born in 1885 and hailing from Kumbakonam, Sri. Krishnaswami. Aiyar was a 
brilliant student of his College with Mathematics:as his subject and was a stylish tennis 
player. After his enrolment in 1907 ‘he.was-attached to. &ri»B.-Srisivasa Iyengar 
from whom he had assimilated many of his ‘admirable. ‘traits. He soon became a 
leading member of the Bar and made a mark for himself. Many fine qualities he had 
cultivated with assiduity attaining a high degree of perfection such a8 methodicity 
in work, passion for thoroüghness, aversion to éverything sloppy, Punctuality in 
keeping his engagements, and great rectitude i in the handling of Public funds. 


His presentation of cases was marked by a scrupulous. regard for facts. The 
presentations were often remarkable performances particularly his openings. He 
believed that within the first few minutes one won or lost ‘his case by the impression 
he is able to produce on the Judges. His arguments were closely reasoned and analy- 
tical. His presentation was forcible and free from obsequiousness, He maintained 
a high level of dignity with his clients and fixed a standard according to which he 
stipulated his fees for the brief accepted by him and would not deviate from the 
standard even if it meant the loss of the brief. It was a fitting tribute to his integrity 
and the high standards maintained by him that he was invited to deliver a course of 
lectures on Professional Conduct and Advocacy to the Apprentices-at-law. Such 
was the excellence of the lectures that they have been brought out in the form of a 
standard book on the subject. He was always ready to acknowledge the work of 
the junior. In one case, towards the close of his argument, when the Judges seemed 
to be unimpressed, he mentioned a point suggested by his junior, of which he had not 
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thought much in the beginning ; and when the Judges felt it to be a good point which 
should have been mentioned earlier he told the junior that the point being such as 
could appeal to the Judges he was sorry that he had not received it more cordially 
from him (the junior). 


Mr. Krishnaswami Aiyar was not self-centred in his profession. He threw him- 
self with zest in various other activities outside the profession of law. His devotion 
to the causes which he took up and the wonderful drive he imparted to them was 
such that it could with truth be said that there was nothing which he touched that 
hedid noadorn. Official favours however did not come his way despite his eminence 
in the profession and the outstanding work put in regarding other activities, possibly 
by reason of his forthright comments and outspoken criticisms. 


He was a member of the Senate and the Syndicate of the Madras University 
for a number of years and the rapid progress made by the Tamil Lexicon was largely 
due to the interest he took in the matter. He was the Founder-President of the 
Madras Library Association and so great was his devotion to the library movement 
that he came to be almost identified with it, so much so, Chief Justice Beasley spoke 
of him at one meeting as ' Library Krishnaswami Aiyar'. Equally significant and 
valuable has been his work in the cause of the Music Academy, the Р.Б. High School 
and other institutions. In fine, Sri Krishnaswami Aiyar belonged to the ranks of 
the-truly great and noble men who strove well and honestly for causes and institutions 
intended to serve and benefit the public at large and humanity without any thought 
of rewards or honours for themselves and without courting the limelight of publicity 
with their vision * onward and upward and true to theline'. Such was Sri Krishna- 
swami Aiyar. When comes another ? 
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. THE LATE SHRI LAL BAHADUR SHASTRI. 


Shri Lal Bahadur has steered the destiny of the nation through stormy seas 
though at the helm only for a short period of nineteen months. When he became 
Prime Minister he had not the halo of his predecessor. He was not cast in the 
heroic mould and he had not made any impact outside the country. And not 
many ventured to forecast the great reputation he has made and the success he has 
achieved. Born of humble parents he was very much a homely, home-spun, human 
personality. Scorning delight and living laborious days he never forgot that he 
was of the people and always belonged to the le. He succeeded to a1 of 
unsolved prob ems, both external and Беа ut he was never dismayed. Не 
had the gift of unflinching courage, the humility to listen to the various viewpoints, 
and the capacity to make his own decisions. A man of sterling character and 
integrity dedicated to the cause of peace he was neither timorous nor hesitant when 
he was called upon to face the situation arising out of the undeclared war between 
our country and Pakistan. Even his worst critics will have to admit that he has 
done remarkably well in handling all the problems, “ Even the ranks of Tuscany 
can scarce forbear to cheer ”. 


Shri Lal Bahadur had to deal with the long pending question ofthe Stateless 

ns of Indian origin in lon ; he had to face the deteriorating relationship 
between India and Nepal ; he had to find a solution to the question of Indians and 
Indian property in Burma ; and he had also to meet the serious misgivings that came 
up in the wake of the language policy of the Government. Above all he had to face 
the perpetual threat of danger to the country by the unholy collaboration of China 
and Pakistan. That he has tackled these бора with considerable success can- 
not be denied. Ў 


He had never aspired for high office. When he could not avoid it he conducted . 
himself in a manner worthy of emulation. He showed a wonderful sense of consti- 
tutional propriety when he gave up office in the wake of the Ariyalur Railway 
disaster though he was not in the least to blame. It was to vindicate the principle 
that the Minister as Head of his Department is ultimately responsible for the func- 
tioning of the Department and the acts of its employees. He never allowed personal 
friendship to come in the way of what he believed to be his duty to the country, 
as scen from his acceptance of the resignation of the former Finance Minister though 
"in agony and anguish ”. No wonder his passing away has evoked universal 
regret. The Tashkent Pact will be a monument to his noble thoughts and sui 
tant strivings in the cause of peace. The moment of his greatest personal trium 
became also the moment obs rit tragedy for his people. As His Holiness the 
S of Kamakoti Peetam so aptly expressed it Shri Lal Bahadur died 
as an “ emancipated soul” and the whole country should feel proud to have had 
such a noble and worthy son. He has become verily a pattern and exemplar to 
his successors. May his soul rest in peace. 
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THE LATE SRI A. V. VISWANATHA SASTRL 


Death has taken toll of Yet another eminent and distinguished lawyer. A 
native of the Tanjore district, descended in the line of Appa ikshitar of revered 
memory, Sri Viswanatha Sastri passed away on the 4th of January, at the age of 
74, after a brilliant and successful career at the Bar at a time when he was still 
& most sought-after lawyer practising before the Supreme Court. Sri Sastri’s life 
was one of rich achievement. In the early days of his practice in Madras he was 
associated with the Madras Law Journal as one of its Reporters for a number of 
years and continued to have an сав interest іп its progress. Не possessed 
talents of a high order which, in spite of the keen competition at the Bar, brought 
him quickly to the fore and enabled him to build up a lucrative practice. He 
earned a reputation for hard work, thorough grasp of facts, forceful presentation, 
and fearless and dogged advocacy. He became a Judge of the Madras High 
Court during 1948 and retired in 1951. With the formation of the Andhra State, 
he served as an ad hoc Judge, for a year, of the Andhra High Court as well. Short 
though his tenure asa Judge was, he had proved himself within the brief period 
to be a great Judge characterised by intellectual vigour, robust commonsense, and 
powers of lucid exposition, Many of his judgments (see Champakam Doratrajan’s 
cass; Paramanayakam Pillai’s case etc.) form memorable expositions. After retiring 
from the Madras High Court, Sri Sastri became a Member of the Income-tax 
Investigation Commission and was its Chairman from 1952 to 1955. Later still, 
he served as Chairman of the Company Law Amendment Committee, and he 
was associated with Sri C. K. Daphtary (the present Attorney-General) in the 
Report submitted on the work of the Dalla: ain concerns. 

Great though Sri Sastri was as a Judge he was even greater as a lawyer. 
The rich and varied experience he had accumulated as an Advocate of the 
Madras High, Court for over 34 years, as a Judge who had seen service in two 
High Courts, and as one who had close and intimate knowledge of the working of 
the Income-tax laws and Company law, coupled with his great ee over 
many branches,of the law along with his command of language and gift of fluent 
expression enabled him to ieve phenomenal success from the moment he 
started practising before the Supreme Court. There was hardly any case of 
importance in which he was not engaged cither for the onc side or for the 
other. 

Sri Sastri had practically no hobbies. His only love was the law and he 
cared not for any other profession. Simple and unostentatious, he believed in 
doing his own work and would not spare himself. His demise is sure to create a 
void in the ranks of the Supreme Court Bar that cannot be easily filled up. 

A TRIBUTE. 

It is difficult for me to get reconciled to the tragic fact that Visvanadha Sastri 
is no more with us; he was so much alive and vital! It is true that of late his 
health was not perfect, But intellectually, his ill-health did not have any adverse 
effect. My brother-in-law, Justice Subba Rao told me that, almost every day, 
he had appeared before his Bench in Income-tax matters during the last month 
before the Supreme Court closed for summer. 

I was with him at the Bar, though he was far senior to me and more a 
contemporary of my father. But it was only after he became a Judge of the Madras 

igh Court that I came into close and inttmate contact with him. When I sent 
for him to find out if he would accept the appointment as a Judge of the High Court, 
though his period of service would be very short, he willingly accepted the offer and 
indeed appeared to be happy. I am sure he never regretted his action. 

I had the pleasure and privilege of sitting with him on the Bench for a fairly 
long time. He was along with me as a member of the Full Bench which dealt 
with the well-known communal G.O. case. He was of great assistance to me. 
I do not recollect of even a single instance when there was any difference of opinion 
between us. 
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There are.different varieties of intellect. Visvanadha Sastri’s intellect was 
an excellent example of incisive intellect. Verily, he was a worthy descendant of 
the great philosopher, Shri Арраууа Dikshitar, His judgments demonstrated 
the sharpness of his intellect as well as his robust. commonsense and independence 
of opinion. They also revealed his mastery of language and felicity of expression 

One quality of Visvanadha Sastri I must mention ; because it is a quality 
which I prize very much but I regret to say I do not come across often. He had 
an unrivalled sense of humour which, not infrequently, included caustic wit, which 
had a stimulating pungency. 

His personal habits were founded on simplicity. He carried it probably to 
extremes some times, He could have certainly led a more comfortable life than 
he ever did. But his indifference to personal comforts was a part of his personality. 

Visvanadha Sastri was one of the ablest and -most successful Advocates at the 
Supreme Court Bar and upheld the high traditions of the Madras Bar for legal 
acumen, erudition and thoroughness, It is a pity that the number of such 
outstanding Advocates is becoming less and less, 


MADRAS. » 
17th January, T P. V. Rajamannar. 


REFERENCE IN THE SUPREME COURT. ‚ 

SPEECH BY THE HoN'BLE MR. Justice P. B. GAJENDRAGADKAR, Chief Justice 

of India, at the full Court of the Supreme Court on 5th January, 1966. 
Mr. Attorney-General and members of the Bar : 

By the passing away of Viswanatha Sastri from our midst a leading bright light 
at the Bar has been irrevocably put out. That is why we have -met here this 
morning to mourn the sad cvent. . 

Viswanatha Sastri was born on the 2nd of April, 1891. After a distinguished 
academic career, he joined the Madras High Court Bar in 1914. Soon thereafter 
he built up slowly, steadily, but irresistably, a very large practice and won the affection 
of his clients and the respect and appreciation from the members of the Bar and 
the ncn : In due course, he carved out for himself a place of honour amongst 
the leaders of ће Madras Bar, and he, was holding that place of honour for several 
mus before he,was called to the Bench of the Madras High Court in 1948. He 

eft the Bench in 1951. In 1955, he again answered the call of Andhra Pradesh 
ieh Court, and assisted that High Court in its early years by acting asa Judge 
Or one year. : | i A , i 
Viswanatha Sastri did invaluable work as a member, and later as the, Chair- 
man, of the Income-tax Investigation Commission. Hawas also a member of the 
Committee appointed by the Government of India to suggest suitable amendments 
in the Indian Companies Асі. , . - Ж ; 

It is a matter of regret that Viswanatha.Sastri had a very short tenure on the 
Bench, but the significance of а ‘Judge’s work is determined not by the length of his 
tenure but by the quality of his judicial pronouncements. Judged that way Sastri 
deserves to be regarded both as good and agreat Judge. | 

In 1956, Sastri joined this Bar. Ever since I came to this Court in 1957, I have 
had the pleasure and privilege of hearing his arguments in all kinds and Categories 
of cases. Like you, members of the Bar, we, Judges of this Court, will sorely miss 
Viswanatha Sastri when we do our work in Court. ; 

The most outstanding feature of Sastri was his absolute mastery ih all major 
branches of law ; whether it was the subtlety of the constitutional law or the intricacy 
of tax law or the complexity of company law or the gbscurity of a Hindu law text 
ot the challenge of the ever-widening industrial law, Sastri was a master of the first 
basic principles in allof them. Whenever I heard Sastri’s arguments in Court in 
different kinds and categories of cases, I said to myself,“ Here is a standing 
example of the great Sanskrit saying "': 


“а Фб чта. freee,” 


J—4 
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To the true intellectual no subject is foreign or unfamiliar. .. 

Sastri’s advocacy was passive, not aggressive. It was persuasive, not persistent ; 
it was selective, not exhaustive. His advocacy had the great power of making 
the plausible look like the conclusive. 

In my contact with Sastri outside the Court, heimpressed те пої merely asa 
brilliant lawyer, but as an accomplished Sanskrit scholar and a deep student of 
Hindu philosophy. Discussing with Sastri provers of philosophy, which increas- 
ingly interest a person in the evening of his life, was a rewarding experience, 
which I will never forget. 

We all knew for some time past that he was ailing, but the philosophic fortitude 
with which he faced his increasing illness and the devotion he sho to his work 
emphasised that he believed and practised the doctrine—“ To work is to worship". 
In his personal life, Sastri was simple and was unsophisticated in many ways ; 
his general behaviour showed an endearing quality of child-like simplicity. 
Presence of stalwarts like Sastri makes the Bar stronger, and adds to the status, and 
enhances the stature, of the Court. That is why you, the members of the Bar, 
and we, the Judges of the Court, are mourning his death to-day. The Court has 
become the poorer for his loss. 

On this sad and solemn occasion, our hearts naturally go out to Sastri’s son 
and other members of his family. I venture to think that it may be some conso- 
lation to them to know that a very large circle of Sastri’s admirers and friends 
mourn his loss. With that large circle, the Judges of this Court and the members 
of the Bar earnestly desire to be associated. 


SRI C. К. DaPHTARY, the Attorney-General of India, made the following 
reference in the Supreme Court of India :—| 
My Lords, : 

We meet here to-day in the shadow of a grievous loss that this Court has suffered. 
We mourn the passing away of Mr. Viswanatha Sastri, a very leading member of this 
Bar. Born 75 years ago, after a distinguished academic carcer, he entered the legal 

rofession and soon made for himself a leading practice in the Madras High Court. 

Ке was thereafter raised to the Bench, where bis judgments in many matters, and 
peru in matters of income-tax, which he dealt with for a long time, have made 
egal history. Not that he had any one-track mind, his knowledge was almost 
universal in law and his experience very great. After leaving the Bench there, he 
became the Chairman of the Income-tax Investigation Commission, and there- 
after in 1956 when the Bar here was thrown open to ex-members of the Judiciary, 
he joined the Bar and rapidly gained for himself a leading practice. Apart from 
his work in law itself, he performed considerable public service, not merely as the 
Chairman of the Income-tax Investigation Commission, but also as a member of 
Committees, particularly those appointed in respect of company law, where his 
recommendations have borne fruit in the shape of amendments to the Companies 
Act, 


He gained the esteem and admiration not only of his colleagues at the Bar, 
but also of the Bench. His versatility was great, his application to work, his great 
acumen and, my Lords, if I may add, his fearlessness, accompanied by a dry 
humour of his own, made him a popular member and won the respect both of his 
colleagues as well as of the Bench. He had a great simplicity of mind accompanied 
by simple living. He thought directly and saw life clearly and wholly, and, my 
Lords, though not being one who, outside his work, was associated socially in a 

eral way, he was popular and beloved. He was absolutely sincere and. straight- 

and his integrity was absolutely Lid hairs uestion in his work ог outside. 

My Lords, very rarely do we get some one who in his profession applies his mind to 

his work so devotedly and with a passion for secing justice done. We mourn the 
loss, not only of a great colleague, but also of a very great friend. 
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‘BOOK REVIEWS. 


Rowman Law: (A critical study) by P. Sheshadri, B. A. LL.M., Junior Lecturer, 
University College of Law, Osmania University, Hyderabad ; Parts I and JI. 
Published by the Andhra Law Times, 1965. PartI, 26 pages, price 90 paise ; 
Part II, 20 pages, price 80 paise. 


Roman law is fast becoming a vanishing subject of study even in the law courses 
in this country though it is acclaimed as indispensable for a comparative study of law 
and its evolution. B is inevitable in view of the growing tendency on the part 
of lawyers and Judges to take law in a tabloid form rather than to до to the first 
Ваар, It is therefore to the credit of the author to present a ‘ critical study ’ of 

oman Law. His approach is acute and analytical. The two parts under review 
contain a skeletal outline of the introduction portion and the principles relating to 
Jura in re aliena like Servitudes, Emphyteusis, Pignus and Hypotheca. The author 
has referred to standard works like those of Hunter, Sohm, Moyle and others. Fine 
feathers need not always make fine birds but with some care most of the printing 
errors could have been avoided making the presentation more attractive, То 
those who have some familiarity with the principles of Roman Law the parts under 
review will serve as useful refreshers, 


PRINCIPLES or CRIMINOLOGY—by The Lats Edwin Н. Sutherland, Indiana Universi. 
«ud Donald R, Cressey, University of California, Los-Angeles. Sixth Edition. Rs. 12-50. 


The prevalence of crime poses a serious social problem and the eral public 
is often its victim. Criminology is an attempt at scientific analysis of the causes of 
crime and its objective is the development of a body of general principles regarding 
crime, its treatment or control or prevention. А large proportion of the crimes 
committed either go undetected or not reported or not officially recorded. So 
the available statistics of crime are inadequate and unreliable and an entirely 
incorrect impression regarding criminality is formed if conclusions are limited to 
them, 

In the book under review, the authors place emphasis upon the isation 
and systematisation of knowledge and on фе integration of factual i tion 
into consistent and general propositions of universal validity. In Part I comprising 
13 chapters, they examine facts of crime and delinquency and relate them to 
differential association and differential social organisation theories. These theories 
are explained in Chapter IV. The postulate on which the differential social 
organisation ше is based is that crime is rooted in the social organisation quera 
an ion o t social o isation. Most communities are i 
for criminal and anti-crimina елу and in that sense the е ап 
expression of the differential group о isation. Differential group o isation 
as an explanation of variations in ас rated is consistent with the differential 
association theory of the processes by which persons become criminals. 


From a survey of the facts regarding physical and physiological conditions, 
the general conclusion is reached by the authors that these conditions have not 
in any case been demonstrated to be a direct force in the production of crime 
or delinquency, Their conclusion regarding crime and psychopathy is that no 
trait of personality has been found to be very closely associated with criminal 
behaviour. 


Part III comprising 16 chapters examines factual materials pertaining to 
control of crime and relates them to VOR daa and psychological theories of 
punishment and treatment, as well as to the differential association and differential 
social organisation theories and explores the implications of these theories for reform 
and rehabilitation of criminals. The various methods of dealing with crime are 
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described by the authors as ‘societal reactions’ to crime. They analyse and 
explain in this part these reactions, the variations in them and the theories account- 
ing for them. 


They say that in earlier societies, the only reaction to crime was punitive and 
the individual motive in prosecution was revenge and so criminals were usually 
punished. Even at the present day, the laws with which criminal Courts are 
concerned all contain threats of punishment for their violation. Consequently 
the Courts are organised pri y for implementation of the punitive societal 
reaction to crime. Punishments have no doubt some deterrent effect but their 
success as a means of reformation is very slight. The trend during the last cen 
has been towards a societal reaction in which the criminal is reformed, rehabilitated 
and treated rather than punished. This reaction is now most evident in the 
systems of probation and parole and in the juvenile Court procedure which is slowly 
being extended into the Criminal Courts, prisons and reformatories. Probation 
is now used for more offenders, as a substitute for imprisonment. Parole is related 
to but different from probation. It is the status of being released from a penal or 
reformatory institution in which one has served a part of his maximum sentence, 
on condition of maintaining good behaviour and remaining in the custody and under 
the guidance of the institution or some other agency approved by the State until 
a final discharge is granted. Both systems attempt to implement the treatment 
reaction to crime and criminality and are tried on a wide scale in European countries 
and in the United States. 


These rehabilitative measures will have to go hand in hand with other steps 
taken to check delinquency ifa real impact on the problem is to be made, Although 
there is not one cause for delinquent behaviour but rather a sequence of interlocking 
factors, there is no doubt that environment is a basic cause of delinquency in the 
young and even the adolescents and crimes are mostly against property: A majority 
of these delinquents come from the unprivil sections of society who are dis- 
contented people. The disparity in living stan between them and those of the 
people of the affluent and middle class sections around, induces a sense of frustration 
and with it a spirit of defiance. When they арин the daily tasks of life with this 
psychological und, it is no wonder that they show a predisposition to 
delinquent behaviour. Society must accept its responsibility for assuring that such 


conditions are not allowed to exist.. 


This book has been published with the assistance of the joint Indian-American 
Standard Works Programme. It reveals a wide range of learning and depth of 
scholarship. . It is interesting and educative. ‘The list of Suggested Réadings 
following each chapter should assist scholars in their own inquiries. In this Edition 
statistics have been brought up to date and the results of latest research have been 
included. Both the paper and printing are excellent and there is no misprint. 
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| Te constitutional n as to the validity of the Constitution (Seventeenth 


Amendment) came up for decision befor&.a ' constitution Bench of 5 Judges of'the ` 
Supreme Court and it was abswered upholdii the validity of the sai amendment, 

though their Lordships Justice Hi, ‘and Mudholkar have raised ‘some | 
doubts, arising in solving the'said question, without giving any final opinion thereon. : 


‘That the said question is of paramount impo ‘to the citizens of India admits 
of no doubt. In para, 66, of the judgment; Justice has stated that he. 
is merely expressing certain. doubts which have assailed him, regarding a paie н 
аа оа Как беу АА 
Justice Hidayatulla also states that hè is ара On tHe ире 
of the case, outlined in his nt 5 Sale judgment, 


His Lordship the ; а гн well for their Шке 
Wanchoo and 7 fet en » u da 
1s constitutionally sit Don ue aris ‘decision of the Supreme “Court! 
in Shankari Prasad Sigh Das Е 


3 ‚ Article 368 is headed “ Amendment pps Constitution ”. ээ, “There's a difference 
of opinion whether the said article, gives porter, to Parliament to amend the Consti- . 
tution or whether it merely pregcribes.th the procedure, in in making the said amendment, 
His Lordship the Chief Justice, in para. 28 of the пе has stated that “ it would, ` 
we think, be unr¢asonable’ tg suggest, that „what 


íi 368 provides is -only the, 
mechanics of the ure to be followed, ending the Constitution”. In 
4 of the ju t His Lordshi tius stated thus.:—‘ What Article. 
B68 does i is to lay down the manner ‘of amen idment and the conditions ` for 
the effectiveness of the amendment ?, In para 5 of, ie judgment, Justice Mudholkar 
states thus :— = Tt is posible s.s by, my learned brother that Article 368 
merely lays downs the procedure to slowed far arn the Constitution and 


der x aie bee нн che CLA e b rte ae 


7 In ару evéńt there is and there could „е the power ofthe Parlin- · 
ment to amend the Constitution. But the main question that requires solution. is: 
мены пе feld pet г to amend the, Constitution could be exercised to take away 
ог cürtail ‘the conferred jf Part IIT of he Constitution... ' re 

In "of de judges the Justice has stated that the argument that 
the fun tal rights guaranteed by Peet III ‘are eternal, inviolate and Те 
the’ reach bf Articl с 368 is based Un assumptions’ which аге поі well-foundéd. 
A.K. Gopalan v. y Siati of Magi) Peat бый, 7. (as he then was vu Ы eda 
the people of India have reset cll to fundamen ts, bechüse 

by have been retained by t a Beagle Md o с ы кушы led powers, ' 

‘in the American | J Нах in рага. 47 of the ent stated' 

lus :—'' The Constitution gi EST Y assufárices і in Part ШЕ at it’ would be 

cult to think t they wete ^ к of a special majority." Mudkolkar; 7: 
has iri para. 55 of the jud nérit exprésskd himself thus: “ 1л the circumstances it 
would, have to be conaidefed’ "litte" Раді ‘Sastry, J., was not right'in saying 
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that the fundaiiental rights were reserved by the people for themselves, and they 
are therefore unalterabls.’ 


As the learned Chisf Justice has stated, the question about the reasonableness, 
expediency.or desirability of the amendment in question from a political point of 
view would be irrelevant in cousin dug the two articles of tbe nstitution, viz.y 
Articles 13 (2) and 368: Ai DAL a ў 3 


Both the said articles are' uu in very wide. атг. " Adopting Article 13 (2), 
to the relevant matter here, it prohibits the Parliament (State is defined to include 
the Parliament 2: from making any law which takes away ог abridges the rights 
conferred by Part III and enacts. that any law in contravention of it is, to that extent, 
void. It speaks of “ any law’? and is. not confined to law, made in the-exercise of 
ordinary legislative powers. Is there any justification for, limiting. the ‘meaning, of 

any law " in Article 13 (2) ошу to law made in the exercise of ordinary legislation’? 
Bien the legislation to be made under Articles 2 and 3 of the Constitution is called 
law, though it may be said to be made, under the Constitution powers. а 
Sasiri,. a had to edunt chat дЫ in its literal sense may include constitutional 
The definition of the word “ Law ".in Article 13 (3) is an inclusive definition and is 
meant to include any rule having the force of law ; as such, is there any justifica- 
tion to exclude `“ constitutional law " from its ambit, especially, as ёге is no such 
tess exclusion in the definition and Article 13 (2) is enacted to cover and . operate 
Tp law”? In para. 41 of the judgment Justice Hidayatulla observed thus : — 


* Т make it clear that I must not be understood to have, subscribed t the 
view that the word in Article 13 (2) ‘does not control tonstitutional amendments. 
The prohibition i in that article, may have, to be read i in'the light | of déclarations in 
` the various articles in Part III, to find out the proper meaning.’ E 

Againin 63 of the judgment, His Lordship  Mudholkar states "uk —“In view 
of these considerations and those mentioned by my. learned brother [Um 
reluctant to ress а definite opinion on the question whether thé word in 
Article 13 (2) of the Constitution excludes an Act of Parliament, amending the Coristi-. 
tution; апа whether it is ‘competent to Parliamént to make апу amefdment at all 
to Part III of the Constitution." ‘What is expressly de in Article 13 2. 
is “ any law ” (1.6, all rules having the force of law) curtailing or taking away fun 
mental rights. | This prohibition against pasing any law has not in апу sense been, . 
considered by the Courts. Isit not a matter of some importante ‘deserving of some. 
consideration .іп ‘solving this question? As against the prevailing’ judicial view, 
the ent advanced is that, if the Constitution-makers had inten ed to exclude 
the Constitution amendment unde? Article 368, they would very easily have addéd 
to the definition of law in Article 13 (3) the words ** but shall noi include an amendment 
of the Constitution," as ра out by, His ия aam 39, е 
Judgment. pr oque ir 


In this m. it УША be relevant! to ЕЗ. то: dad: 52 ofthe judge 
where His Lordship ‘Justice’ ‘Mudholkar Баз’ stated thus :— 


“1 acers to be that i taking the view that he Word | “Lavo,” oogutting in. 
Article 13 (2) of the Кош шор, this Court has not borne in mind some, important 
и which would Бе relevant for the purpose. The language of Article 
368 is plain enough to show that. ti thé'action of Parliament i їп amending the Consti-' 
tution is a legislative. act like one iiri exercise of its normal legislative power. f 
guy difference. Téspect of tlie ё Amendment of the Constitution is that he gil 

ending the < institution has to be passed by a: special majority... . An 
теш of the legislative action of a Legislature cannot be other than ‘low? ing 
therefore, it seems to me that the fact that thë legislation deals with the am 
of а rovision of the Constitution would not make its result any ths less а‘ 
yos 368 does not say that when Parliament makés an ашай to the ooo 
зч it assumes a different capacity, that of a comstuent body. As suggested by 
my learned brother Hidayalula, it is open to doubt whether this Muse confers any 
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such power upon the Parliament Ви. суеп assuming that it does, it can only be 
regarded as an additional legislative power." . iL Fu 5 
Next comes up for consideration the construction of Article 368. Though it 
is couched’ in гету wide language, it does not, as Justice Hidayahilla has observed in 
. 46, “ give power to amend any provision of the Constitution ”. On the other 
Prud the learned Chief Justice in para. 28 of the judgment has/stated that “ іп our 
opinion the expression * amendment of the Constitution ? plainly and unambiguously 
means*amendment of all the provisions of the Constitution." Again in para. 31 of 
the judgment the same learned Judge has stated thus :—‘ If the Constitution 
makers took the precaution of making this ific provision (in Articles 4 (2) and 
169 (3)) to exclude the genii of Article 368 to certain amendments, it would 
be reasonable to assume that they would have made a specific рон if they had 
intended that the fundamental rights guaranteed by Part III should be completely 
outside the scope of Article 368." Again in 32 of the judgment the learned 
Chief Jistice proceeds thus :—“ Apart from the fact that the words used in Article 
368 are clear and unambiguous in support of the view that we are taking, on prin- 
~tiple also it ap unreasonable to suggest that the Constitution-makers wanted to 
provide that fundamental rights guaranteed by the Constitution should never be 
touched by way of amendment.” Patanjali Sastri, J. (as he then was) has in Shankari 
Prasad's case? upheld the amendment of Part ПІ on the main ground that though 
Articles 13 and 368 are widely the harmonious rule of construction ue 
that the word “law” in Article 13 (2), should be taken to exclude law e, in 
exercise of the constituent power—As against these weighty pronouncements His 
` Lordship Justice Mudholkar has in para. 60 of the judgment posed for consideration 
thus :— do ; i 
“The Constitution indicates three modes of amendment and assuming 
that the provisions of Article 368; confer power on Parliament to amend the Consti: 
tution, it will still have to be considered whether as long as the Preamble stands 
unamended, that power. can be exercised with respect to any of the basic feature; 
of the Constitution.” : . 


‚ In this connection the following matter may also have to be taken into considera- 
tion by the eminent jurists of our land. Parliament, no doubt, has power to 
amend'the Constitution. It is on that basis Article 368 ides the methods by 
which the Constitution could be amended. We have at the same time to consider 
the effect of Article 13 (2) upon the power of making laws, entrusted to Parliament, 

р law " taking away or ^ 
curtailing the fundamental rights, guaranteed under ‘III. This is a mandatory | 
provision, contravention of which makes the enacted law void to the extent of ` 


n ae Is it possible to so amend the articles in Part [II as not 
to curtail or 
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"7 Hence the amendment of Part III of the Constitution if it meral ‘anlar. th 
said guaranteed rights, it steers clear of thé basic гше enacted in Article 13 (у. ў 
. , In my opinion, this view avoids giving of unnatural and strained interpretatio 

io the word “дә” in Article 13 (2) This would als harmonise the apparent 


conflict between Article 13 (2) and 368. It is for our jurists and leg 


to decide whether the method adopted by Justice Patanjali (as he then was) 
speaking on behalf of the Berich, to harmonise the said conflict by, restricting the. 


meaning of “ аяу law” in Article 13 (2) to law other than constituent law is not more 
1, (1951) $.0.].775:(1951) 2 M.L.J. 683: ALR, (1951) S.Q 458, = 
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| 4 Р 
strained ‘and more far-fetched than Һе view .adurübratedrabove? This aspect.of the 
matter appears to my mind, not to have been presented to their’ Lordships)'for their 
consideration, in this case, ‚|. em peno o Шү; 

- "There isone other matter inthis case which has to be noted. This also appears 
to me to be'a matter of no small importance: ‘The amendment in-question -not. only 
introduces some changes in some of the ‘specified articles of the Constitution but 
alsoamends the 9th Schedule of the Constitution by adding 44 entries therein, thereby: 

ing the said Acts immune.from attack’ on' the ground’ of their being incorfsistent 
with'any of the fundamental rights, under Part TII by their taking away or ili 
the said rights, though ШС the said Acts had already: been pronounced in 
or in part аз void by the Supreme Сокі. This provision in the 17th Amendment 
was unsuccessfully attacked, as unconstitutional, D MURS . ' 
' wo questions’ arise in this connection. One is whether the Parliament has 

т to validate acts which. are within the exclusive power of State Legislatures 
and which are outside the legislative power of the Parliament, by making such an 
amendment.’ Is it not an act of ao by Parliament into the exclusive field, > 
of States’ legislative powers? The other question is assuming that the said Acts, 
tested by the provisions of the Constitution which define the limits of the legislative 

wers of the States, are viod as having.transgressed the said constitutional limits, 
1s it open to the Parliament to declare valid and unimpeachable, though they 
transgressed the said limits, so long as the Constitution retains the said delimiting 
provisions on the States’ legislative powers ? . СЕ Р rare 
. ,.In meeting the first of the above contentions,. His Lordship the Ghief Justice © 
in 15 of the judgment and relying on the pith and substance test, has stated thus:— 
a t the im ed Act purports to do is not to make any land legislation but to 

tect and. validate the legislative measures in respèct of ian' reforms, passed 

the different: State Legislatures in the country, by granting them immunity from 
ditack, based on the plea that they'contravene fundamental rights" Parliament . 
in enacting me. Act ,was'not making апу provisions of land-legislátioni. 
It was merely validating land legislation already by the State 'Legislatures* 
in that behalf.” But, in respect of such of the said, Acts which. had been; already 
declared void, by,’the Supreme Court or other Courts and which on that account 
are riot in the statute bodk, could it not be contended with some justification that by 
reason ‘of the impugned Act reviving them and’ placing them once again on the 
statute bodk, it is Parliament that in effect and substance, by this,impugned legislaton,, 
makes the said land reform laws, which admittedly are beyond its competence ? 
Do. ` Justice Mudholkar, in dealing with ithis aspect has; in para. 64. of. ithe judgment; 
observes thus :—“ The question still remains whether it'(meaning the Parliament) 
could validate.a State law, cen vin land.. I take it that only that Legislature 
has power to validate а law which r'to enact, that law,..Since:the agtarian 
laws included іп the Ninth ‘Schedule and! sought: td be protected -Article .31-B; 
cduld not have beexi enacted by Parliament, wouldsit-be tight (о бау that Parliament 
could validate: ‘them. г.2:-9 rCould»it (the Parliament) -go tb the. extent; it: went 
when it enacted the First: Amendment Act and the Ninth: Schedule 'and''hns' now 
added 44. more ‘agrarian ‘laws ‘to ithe : tto MO d "i ! ү? ИЫ 

In respect of Ше second of the i contentidnà, viz. Whether Acts passed contra- 
vening the mandatory proyisions of the Constitution and: in ¢onsequente becoming 
void and of no, legal effeqt,.could they! be: validated by тесем ы Тад 
merely а validating clause, in the Constitution, while keeping in tact and in full force 
the article in the’ Constitution unider'which ‘they-haVe becomit arid halve''t be delart- 
ed void? Does'it'not- amount td doing? indirectly what/has been prohibited from 
being dobe directly? Does it not amoutit to permitting a person to enter! a place by 
the. back door who has no légal right to 'enter' the place Бу, the front ‘oot ? `IH 
Nageswara Raó vi: Andhra‘ Pradesh State Road Transport Сотротанопї the Supreme’ Court 
0 D TE pM 
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уи era EMT 
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has stated thus:— ‘The Legislature can only make laws within its legislative 
competence. Its legislative field may be circumscribed by specific legislative 
entries or limited by fundamental rights created by the Constitution. The 
Legislature cannot overstep the field of its competency, directly or indirectly. ‘The 
Court will scrutinize the law to ascertain whether the Legislature by device adi 
to make a law, which though in form and substance, reaches beyond і.” їп . C. 
Gajapati Naraya Deo v. State of Orissa! Mukerje, J. (as he then was) has expressed 
himself thus :—“ Such transgression may be patent, manifest or direct, but it may also 
be disguised, covert or indirect, and it is to this latter class of cases that the expression 
* colourable MUT > has been applied in certain judicial pronouncements.” The 
above has reiterated by the Supreme Court in P. Vajravslu Mudaliar v. The 
Special Deputy Collector. 

This matter is thus seen to give rise to various doubts some of them raised by 
their Lordships Hidayatulla, 7. and Mudholkar, ў. in their judgments in the case. 
Unfortunately, the matter did not come up before a bigger Bench, which could have 

iven an authoritative opinion on the correctness of the decision in the Shankart 

asad’s cass*, As the matter of the validity of the 17th Amendment is of great 
importance to the citizens of India, it is earnestly hoped that Law Associations, 
Law Institutes and great jurists of our land would express their independent views on 
the question. and it is also hoped that if the validity of any of the Acts in the Ninth 
Schedule comes up before the Suprems Court, a larger Bench may be constituted to 
decide the said question, so as to give a satisfactory quietus to this vexed question. 





1. (1953) 8.0.7. 593: A.L.R. (1953) 8.0. at page 379. 
2. (1964) 2 M.L.J. (8.0.) 178 : (1964) 2 An.W.R. (8.0.) 178 : (1964) 2 8.0.7. 703 : A.LR. 
1965 S.C. 1017 (1025). 
3. (1951) S.Q.]. 775 : (1951) 2 M.L.J. 683 : A.L.R. 1951 8.0. 458. 
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FEE FOR APPLICATION FOR COPY OF JUDGMENT—INCONGRUOUS. 


T. S. SUBRAMANIA IYER, | 
Advocate, Tiruchirappalli. 


A party applying for a copy of judgment in a civil case within one year from 
the date of pronouncement has to pay only 4 annas for the copy application and 
no more. But if he chooses to apply after one year he is taxed one rupee more 
as search fee. In criminal cases there is a different standard and method. А party 
applying for a copy of judgment within the calendar ycar of the date of judgment 
alone is exempt from a search fee of Re. 1. But a litigant against whom udgment 
js pronounced, say on the 31st December, (not on account of his fault) if he has to 
apply only even a few days after, say on 5th January he is compelled to pay a 
scarch fee of Re. 1, whereas a party in whose case a judgment is pronounced even 
10 months before g1st December need not pay any search fee and is in an advan- 
tageous position.. This is a double standard between two parties and is incongru- 
ous. The rule obtaining in the civil cases must also be applied in criminal cases 
to make the law’s procedure uniform, even and sensible. 
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THE RULE OF LAW 
By 
С. RANGARATHNAM, Advocats, Madras-4. 


Few phrases in recent years have become so well known ая “ the Rule of Law." 
Yet it is doubtful whether many who used the expression have understood its 
meaning correctly. The Rule of Law is apt to be rather an unruly horse. If it 
is only a synonym for law and order, it is characteristic of all civilised States, If 
it is not, it is apt to express the political views of a theorist and not be an analysis 
of the practice of Government. If analysis is attempted, it may be seen that the 
idea includes notions which are essentially imprecise. Broadly speaking, it can 
be stated that the great perennial themes of man's history—justice, law and liberty — 
all weave themselves into “ The Rule of Law ” which does not insulate these ideals 
from the workaday world but act as a fence to prevent stray cattle from the Rule of 
Jungle from coming in. 

The Rule of Law is a persuasive guide for the Legislature, the Executive and 
Judiciary linked in practice with the working of many of the conventions which 
mitigate the theoretical deficiencies in the Constitution and mould it into a living 
democratic entity. The Rule of Law is a phenomenon of a free society and indeed 
the mark of it, It is the instrument of organised society whose objective is the 
creation of a community in which a person is enabled to fulfil himself by the full 
development of his capacity. 

The Rule of Law implies that no man is above law. Every man, whatever 
be his rank or condition, is subject to the ordinary law of the realm and amenable 
to the jurisdiction of the ordinary tribunals, Every official from the Prime Minister 
down to a Constable is under the same responsibility for every act done without 
legal justification as any other citizen. 

Any discussion of the subject must begin with the theory of Prof. A. V. Dicey 
first published in 1885 in his “Introduction to the Study of the Law of the 
Constitution.” He divided the Rule of Law into 3 parts : (1) No man is punishable 
or can be lawfully made to suffer in body or goods except for a distinct breach of 
law established in the ordinary legal manner before the ordinary Courts of the land. 
In this sense the Rule of Law is contrasted with every system of Government based 
upon the exercise by persons in authority of wide, arbitraty or discretionary powers 
of constraint, It means in the first place the absolute supremacy or predominance 
of regular law as opposed to the influence of arbitrary power and excludes the 
existence of arbitrariness, of prerogative or even of wide discretionary authority on 
the part of the Government. (2) Every man whatever be his rank or status in life, 
is subject to the ordinary law of the realm. (3) The general principles of the 
constitution as for example the right to personal liberty or the right of public meeting 
are the result of the judicial decisions determining the rights of private persons 
in particular cases brought before the Courts, This is the position in England, 
whereas under many foreign constitutions the security given to the rights of the 
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individuis appears to result Bon the general principles of the constitution. In 


England the constitution is a judge-made constitution. 


In considering Dicey’s first meaning of the Rule of Law, the terms, arbitrary 
power and discretionary authority must be correctly understood. At the time when 
Dicey wrote about the Rule of Law the Government was concerned with the 
maintenance of law and order and foreign relations. Today instead of a*Police 
State we have got in many countries in the World, a Welfare State ideal where the 
National Life is not merely regulated but sometimes controlled in innumerable 
ways: Exercise of discretionary powers to a little extent seems to be inevitable in 
every, sphere.of activity. However what the Rule of Law demands is that as 
far as possible and as far as practicable, the grant of discretionary authority should 
prescribe. the generdl lines, on which it should be exercised. There are many 
difficulties in the world today where the sphere of Governmental activites seems to 
increase from day-to-day—an increase which tends to result in the curtailment'of 
the individual liberty. As long as the principle of Government under Rule of law is 
faithfully observed by the Legislature, the Executive and the Judiciary, the liberty 
and the dignity of the individual will be safe. When a constitution is silent about 
Ше principle of the Government under Rule of, Law, the unwritten conventions 
must be relied upon to uphold that principle. The Rule of Law does not mean that 
itisa fixed princi le of law from which there can be no deviation. Parliament can 
pass a statute which violates the principle of law. The safeguard lies in the vigilant 
electorate to see that the human values which we chérish as the hall-mark of civili- 
sation dre not destroyed by the adoption of the technique of the rule of violence and 
that the Executive ' which fails to adhere: to the Rule of Law is ungated, 


he second: postulate de: Dicey's Rule of awi is that all persons must be 
subject to the ordinary law. That does not mean that there cannot be a special 
law made. applicable.to special classes of persons. For example:the Armed Forces 
are subject to Martial Law." Lawyers are subject to the discipline and the codes 
of conduct that the Bar Council may lay down. The Chartered Accountants, 
the Doctors, etc. are expected: to observe the professional etiquette and such standards 
as may be laid down by their associations. This concept of the equality - before’ 
the.law, as the second characteristic feature of the Rule of Law, does not mean 
that the powers or the privileges of the private citizen are the same аз those of the 
public official. In fhis connection it may be useful to refer to the Droit Administratif. 
of France. ' тїї is ‘not as if all persons enjoy equality of right or are subject to equali-, 
lity of duties. The Poliggman may enjoy some privileges which a , private citizen 
may ‘pot, An admiħistrator has certain immunities which an ordinary individual 
cannot have. Similarly money-lenders, drivers of motor cars, etc. . may have some 
special duties which а private individual may not be called upon to perform. A, 
Sanitary Inspector can enter my house to check the physical condition of drains 
but my neighbour cannot. Thus special powers gan be given to public officers to 
enable. them to perform certain ‘duties. But the scope for power given to them 
with the possibilities of such power being abused or misused is subject to control. 
Equality of | law does not imply that the same laws, should apply to all persons 
in the same State. Even the officials are not exempted from the jurisdiction of 
ordinary. -Couris except for acts done bona fid: in the discharge of their duties. 
There can be special t tribunals for public officials. But the Ryle of Law oe 
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. that such fribuna]s are impartial apd independent, that every man js heard, {рге 
а decision is given або his righty, that reason аге given for decisions. and 
reasonable regard, is paid to precedent. Those who man the tribynals are; it 
must he- seen not subject to pressure from Executive, etc., The notion оѓ“ Equality 
before Law "^ assumes that among quale the law shopld,be, equal and should, þe 
equally administered and that ‘the like should.be treated alike. The right to, sue 
апа be fued, to prosécute and be prosecuted far the same kind of action. should be 
the same for all citizens irrespective of religion, race, wealth, social status or 
political influence. In Criminal Law again it means that the category of crimes 
should be determined by general rules of a more or less fixed character. Penal 
statutes should be strictly construed and penal laws should never have restrospective 


effect. 


In the third place the Rule of Law may be understood as a formula for express- 
ing the fact that in England the law of the constitution is not the source but the conse- 
quence of the rights of individuals as defined and enforced by the Courts. The consti, 
tution, in England, is a result of the ordinary law of the land. Constitutions in a 
number of countries contain statements of guaranteed rights. Such rights in 
England proceed from the enforcement of private rights by the Courts which will 
punish all the illegalities. 

In this connection it may be of interest to note, as the Public Prosecutor of 
Madras recently said in one of his lectures that the Rule of Law has been observed 
even in India from time immemorial. He cited the instance of Jataka stories 
wherein a reference is found about king being asked to carry out his Ше Г 
an offer without any demur or objection, since the ancient law of India is no respector 
of persons and in the eye of law all are'equal. Even the King is not above law. 


Attention may also be drawn to a decision reported in In Banco Nacional ав 
Quba v. Sabatino’, referred to shortly as Sabbotina Саѕві. In that case the 
Supreme Court of United States held that “ Шеге should be no enquiry in our 
Courts into the legality of the seizure by (Cuba) a foreign country of the proceeds 
of a shipment of sugar as part of its programme of expropriation of American- 
owned property”. The consequence of this decision is that if American owners of 
property confiscated abroad seek to recover their property when it turns up within 
the United States, they are denied any kind of recourse to American Courts, even 
in cases in which the taking is in violation of International law. Mr. Victor С. 
Folsom of the Massachusetts Bar writing in “the Amercian Bar Association Journal” 
recently criticised this decision of the Supreme Court stating that this is not progress 
towards the goal of establishing the Rule of Law among nations but is retrogression 

ls а rule of “ по Іам”. By sanctioning the arbitrary acts of dictatorship 
(in this instance of Castro’s regime), there is the re-establishment of the archaic 
rule that “ the King can do no wrong " which the free world got rid of long ago. 


The International Commission of Jurists which met in Delhi attempted to 
define the concept of the Rule of Law as “ Тһе institutions and procedures, not 
always identical but broadly similar which experience and tradition in different 
countries of the world, often having themselves varying political structures and 
economic backgrounds, have shown to be essential to protect the individual from 
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ARE CONSTITUTIONAL AMENDMENTS AFFECTING FUNDAMENTAL 
RIGHTS VALID? 
. By 
C. S. VENKATASUBRAMANIAN, Advocate, Coimbatore. 


The judgment of the Supreme Court in Sajjan Singh v. State of Rajasthan}, 
makes a very interesting study but it is unfortunate that the majority of tbe learned 
judges did not consider it necessary to refer the question of the correctness of the 
decision of Patanjali Sastry, J. (as he then was) іп Shankari Prasad Singh Deo v. 
Union of тайа”, to a larger Bench. In Shankari Prasad’s case, it is well known, the 
validity of the Constitution (1st Amendment) Act, 1951, was assailed on several 
grounds, including that an amendment of the chapter of fundamental righis was 
incompetent, but was upheld. Several years thereafter in Sajjan Singh's case! above 
referred to, the Constitution (17th Amendment) Act was attacked on several grounds, 
more or less similar to those urged in the earlier case, but again upheld. Although 
it is clear from the report that the question as to the propriety of amendments to Part 
III of the Constitution was not seriously argued and was perhaps, only mentioned 
in ing, it is significant that the Judgments of two of the learned J , 
Hidayatullah and Mudholkar show an  unmistakeable doubt which ey 
entertained as to the correctness of the previous decision. The fact that even the 
Majority of the Judges for whom Gajendragadkar, C. J. spoke, thought it necessary 
to deal with the merits of the contentions clearly shows that they recognised that the 
argument was worth consideration though not a reconsideration by a аша Bench) 
Although the majority expressed their full concurrence with the earlier decision it 
cannot be gainsaid that they were largely influenced by the fact that acceptance of 
the argument on behalf of the petitioners “ would lead to the inevitable consequence ” 
that several of the Constitutional amendments would be “rendered invalid" and 
several decisions of the Courts would be exposed to “‘serious jeopardy.” The learned 
Judges however observed that the doctrine of stare decisis may not apply and that 
they would be prepared to review the earlier decision if it was shown to be clearly 
erroneous. In the view of this writer the decision in Shankari Prasads case* does 
require reconsideration for the reasons mentioned hereunder. 


In solving this problem the flrst question that confronts one is the proper 
approach to be adopted. It my be, as the learned Chief Justice рате would not 
be possible to deal with the question on any theoretical concept of political science 
or by adopting a literal construction of the words used in the relevant provisions of 
the Constitution. Nor is the problem solved, it is submitted with respect, by having 
recourse to such vague expressions as “ The Constitution is an organic document" 

‘or that we are a “progressive and dynamic society ” and that tho task of deali 
with constitutio problems is a * dynamic rather than a static" one. It is we 
settled that the intention of the Constitution-makers is to be gathered primarily 
from the words used in the Constitution and that when there is an ambiguity 
recourse may be had to external aids to construction to ascertain the intention of 
the Constitution-makers. 


The relevant provisions of the Constitution in this regard are Articles 13 and 368 
and their material portions may be extracted as follows :— 


Article 13 (1). All laws in Ѓогсе............ immediately before tbe com- 
mencement of this Constitution............ inconsistent with the provisions of 
this part shall............ be void. 


1. (1965)1 8.С.Ј. 377 : (1965) 1 M.L-J. (S.C) 57 : (1965) 1 An. WR. (8.С.) 57. 
2. (1951) $.CJ. 775 : (1952) S.C.R. 89 : (1951) 2 M.LJ. 683. 
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(2) The State shall not make any law which takes away or arbidges the rights 
conferred by this part and any law made in contravention of this clause shall...... be 
void. 


(3) In this Article................ 
(a) law 1псЇшЧбез...................... 


Article 368. An amendment of this Constitution may be initiated only by 
the introduction of a Bill................. s. * 


Provided that if such amendment seeks to make any change in— 
(a) Article 54, Article 55, Article 73, Article 162 or Article 241, or 
(e) the provisions of this Article, 


the amendment shall also require to be ratified by the Legislatures of one-half 
of the Вїаїез.................. . 


We shall first take up Article 13. The first thing to notice about the Article is 
that it does not "define" “law” but merely describes it. Secondly clause (2) 
does not say that the State shall not make “a law which takes away” or “laws” 
which take away " but instead it says that the State is prohibited from making “any 
LBW ee ee eet es The adjectival use of the word “any” extends the already 
wide scope of the word that follows yiz., '* law” which in its literal sense, it is conceded 
asit ought to be, includes law made in exercise of constituent power. Patanjali 
Sastry, J. in the earlier case observed however that there is a clear demarcation between 
ordinary law made in exercise of legislative power and constitutional law which is 
made in exercise of constituent power. Assuming for the sake of argument that 
this spacious distinction in this context is supported by classical authority (although 
none was cited) this distinction does not necessarily lead to the conclusion that the 
term “law” in Article 13 was intended to mean only “ ordinary law ”. We have 
therefore to proceed on the basis that “law” in Article 13 does not expressly or by 
implication exclude “law made in exercise of constituent power.” 


We now go to Article 368 which occurs in Part XX which is described as “ Amend- 
ment of the Constitution." The Article as already extracted reads “ An amendment 
of this Constitution may be initiated only............. " The controversy on 
this Article is whether it confers a power to amend the Constitution or is merely a 
procedural provision. Patanjali Sastry, J. observedthat the Article is “ perfectly 
general іп terms " while Gajendragadkar, C.J. says that the use of the eXpression 
* Amendment of the Constitution ” in the title to Part XX and the expression “ An 
amendment of this Constitution” in the Article plainly and unambiguously indi- 
cates that what was meant was amendment of all the provisions of the Constitution. 
As already seen Article 13 by necessary implication, if not expressly, prohibits an 
Amendment of Part П. Let us therefore assume for the moment that Part III had 
Contained some such expression as “ the provisions of this Part are eternal immutable 
inviolate or unalterable " (in which сазе it'is presumed the provisions of Part III 
would have been immune from amendments). If that were so, Part XX would even 
then be entitled “ Amendment of the Constitution " and the Article would even then 
read *' an amendment of this Constitution". Forin sucha context the eXpressions 
“the” Constitution and "this" Constitution would merely mean the amendable 
portions of the Constitution. If that is the true grammatical scope of the words “ the ” 
and ‘“‘this”’, the expressions “ amendment of the Constitution " or “ amendment of 
this Constitution " cannot be read as ше to “ amendment of all the provisions 
of the Constitution.” That being so, the fact that the injunction in Article 13 is not 
express but only implied cannot make any difference in the position. к 
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for if it were otherwise the word could have been dispensed with without detriment to 
the meaning of the Article. It follows therefore that the express terms of Articles 31 
and 368 do not at all lead to the conclusion that an amendment under Article 368 
is outside the purview of Article 13. 


Patanjali Sastry, J. merely said that there was no clear indication that fundamental 
rights were immune from amendments. Gajendragadkar, C.J. elaborates this as 
follows :—(1) While some of the Articles such as Articles 169 (3) and 240 speci- 
cally provide that the law contemplated by those Articles would not be an amend- 
ment of the Constitution for the purpose of Article 368 no specific provision is made 
in Part III that fundamental rights are completely outside the purview of Article 368 
and if the intention of the Constitution-makers was that these were to be wholly 
immune a clear provision would have been made in that behalf. (2) The fact that 
even the fundamental rights can be regulated in the interests of the general public 
Shows that the Constitution-makers could not have assumed that those purposes 
would be static and incapable of expansion. 


With regard to the first point it must be noted that the Articles mentioned, viz., 
Articles 4, 169 and 240 themselves expressly speak of a “ law ” relating to their subject- 
matter, and the only question was whether such a “ law ” altering their content had 
to undergo the procedure laid down in Article 368. That was thought to be un- 
necessary in those specified cases either because the Article itself (e.g., Article 169 (3)) 
provided for the greater majority and State concurrence as contemplated by Article 
368, or because the “ law " will be one on which there is the least likelihood of an 
controversy (e.g., acquiring territory and constituting such territory as part of a State). 
Part III on the contrary does not contemplate much less speak of any law amend- 
ing its provisions and so the question of such law having to undergo the procedure 
under icle 368 or any other procedure does not arise at all and there is therefore 
absolutely no necessity to make any provision in Article 13 in that behalf. So far 
as the question of making a provision 1n Article 368 is concerned if as we have already 
seen it is merely a procedural provision and does not confer a “ power to amend” 
it would be quite inappropriate to make a provision therein that the provisions of 
Part III were outside its purview. Besides as we shall presently see Fundamental 
Rights are not the only subjects that are beyond the purview of Article 368 and it 
would be highly inconvenient and inelegant to set out therein each one of those 
“sacrosanct " subjects. ' 


In the Berubari Union case? Gajendragadkar, J. (as he then was) observed that thè 
power to acquire foreign territory and to cede territory is an attribute of sovereignty 
outside the purview of the Constitution and that such a power could not be said to 
have been “ conferred ” on Parliament. The learned Chief Justice did not however 
choose in the instant case to adopt a similar reasoning and to hold that Article 368 
is merely procedural. 


The second argument that the express limitation contained in Article 19 and 
the other Articles themselves are indicative that the fundamental rights are not eternal 
is really a double-edged weapon. It may also indicate that the Constitution-makers, 
па оаа for sufficient safeguards in respect of the absoluteness of the rights 
tho that they;would go thus farand no further. In any event they could not have 
intended that these rights may dwindle into nothingness. oreover as pointed out by 
Hidayatullah, J. «there is hardly any measure of reform which cannot be introduced" 
within the framework of Part III. To hold otherwise would mean that the Constitu- 
tion may be so amended that our President shall belong only to a particular sex, only 
those professing a particularreligion shallbe entitled to vote, that only those who 
belong to a particular political party shall be eligible to be elected to the Legislatures, 
that only those who speak a particular language shall be appointed Ministers, so on 
and so forth—amendments which are so utterly repugnant to our sense of justice 
and which will tear the fabric of our Constitution into shreds. 





3, (1960) S,.CJ. 933; (1960) 3 S.C.B. 250, 
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It is argued that if Fundamental Rights are regarded as inviolate that will hamper 
legislation called for by the changing needs of adynamic society. Mudholkar, J. 
observes "there may be an answer to " this argument. It is perhaps this. If the 
society is so dynamic that its changing needs cannot be met while the Constitution 
lasts, the society will find other means to achieve its objects and hence that question 
need not enter the mind of the interpreter of the Constitution so long as it remains. 


The learned Chief Justice who recognises that the effect of the fundamental rights 
being regarded as inviolable is that it cannot ever be within the purview of constitu- 
tional amendments says, rather surprisingly, that Parliament can by a Suitable amend- 
ment of Article 368 take those powers. For that will be begging the question. 


The fact that stares one in the face in this context is the non-inclusion of the 
provisions of Part III in the Proviso to Article 368 requiring the States’ assent for 
their amendment. It is inconceivable that the Constitution-makers would have 
regarded them as less important than the federal structure of the Constitution. The 
learned Chief Justice just passes thisover observing that it is not easy to appreciate 
why the Constitution-makers did not so include it. That is the crux of the whole 
question and really affords the answer to it. It will be over-simplying matters to 
Suggest that Parliament may consider whether it would not be expedient to include 
per ш n the Proviso to Article 368 so that difficult Constitutional questions may 

avoided. . 


It is clear therefore that according to the plain grammatical meaning of the terms 
of the relevant Articles, there is no ambiguity whatever and Part III is inviolate 
and Article 368 is merely procedural. Even if it may be said that there is some 
ambiguity there are no ‘ Considerations’ whatsoever which point to the conclusion 
that constitutional amendments are beyond the pale of Article 13. 


Dealing with this question from the point of view of politicel science, we do not 
reach a different conclusion. The first point to be borne in mind is that legal 
sovereignty of the Indian nation vests in the people of India. As Sinha, C.J. on 
behalf of the majority in the case of State of West Bengal v. Union of India, emphati- 
Cally observed (and Subba Rao, J. who dissented, did not differ onthisaspect) ‘* Tho 
legal theory on which the Constitution of India is based is the withdrawal or re- 
sumption of all the powers of sovereignty into the people of this country and the 
distribution of these powers—save those withheld from both the Union and the 
States by reason of the provisions of Part III—between the Union and the States,” 
Patanjali Sastry, J. rightly observedin A.K. Gopalan's:case*, that the people of India 
have while enacting the Constitution “ reserved to themselves certain amental 
rights ” and made tieni * paramount to the delegated powers" conferred on the three 
organs of State. When the same learned Judge in In re Article 143 Constitution of 
India and the Delhi Laws Act*, apparently rejected his carlier theory his view was not 
entirely shared by the other learned judges in that case. It cannot be seriously 
suggested that the people of India who created a federal structure of Government 
and in Part III enumerated the fundamental rights which were immune from legis- 
lative activity on the part of the three organs of State which were separately defined 
and constituted really intended to confer an unlimited power of amendment to upset 
the basic structure upon one of the organs of State viz., the Legislature which is not 
representative of the people of India in the sense in which the Constituent Assembly 
was. 

It must be remembered that although our Constitution is largely federalin charac- 
ter the Preamble to the Constitution which has aptly been described as the key to 
the mind of the Constitution-makers does not give any indication of the fi 
structure which is proposed within. On the other hand: it epitomises the essential 
features of Part whose pinnacle is Article 13 which proclaims the ре manent 
Character of the fundamental rights. Can the Chapter on fundamental rights be 

4. (1964) 1 З.С.В. 371: ALR. 1963 S.C. 1241. f 
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regarded as less important than the federal character of the Constitution ? On 
the construction that Article 368 is merely a procedural provision even these essen- 
tial basic features astothe federal character of the Government will be outside the 
ambit of Constitutional amendment. 


A question may perhaps be asked “ why did not our Constitution-makers make 
it clear as to what are the provisions that are amendable and above all why did they 
not say in so many words that the fundamental rights are eternal, inviolate and 
immuthble ?" The answer may be this : They perhaps thought that our constitu- 
tional pundits are capable of determining (as occasion arose) what the amendable 
provisions of the Constitution were intended to be. Above all they would never 
have thought that the people of our country, much less its Superior Courts, would 
80 8oon after the framing of the Constitution cease to regard the fundamental rights 
as fundamental. 


Finally it is said that the word ‘amend’ includes in a proper case the deletion 
of any provisions of a law and substitution of new provisions in their place. And 
when it is said that Article 368 confers a power to amend any and every provision 
of the Constitution that will mean that by reason of Article 368 it is possible to 
repeal all the provisions of the Constitution and substitute entirely new provisions. 
Is such a “ rewriting ” of the Constitution within the purview of Article 368 ? asks 
Mudholkar, J. It seems quite paradoxical to say that the Constitution may be 
scrapped by virtue of a power conferred by the Constitution itself. 
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SOME THOUGHTS ON Sajjan Singh v. Stale of Rajasthan, (1965) 1 MLJ. (S.C.) 
57 : (1965) 1 An.W.R. (8.C.) 75 ; (1965) 1 8.C.J. 377 :AILR. 1965 8.C. 845. — 


' 


By 
` R. KrisHNAMURTHY, В.А. (Номв.), B.L. f 
Kallakurichi, South Arcot District, 


With great respect, I disagree with the opinion expressed by Sri C. V. Ramanuja- 
chariar in his Article entitled “Some thoughts on Sajjan Singh v. Staleof Rajasthan}. 
The whole tenor of thearticle reveals that most of the amendments are passed for 
political gains and expediency and urges the Superior Court, to scrutinise thoroughly 
all the provisions of the amendments of the Constitution in future and throw them 
out as “unconstitutional” if they run counter to the sacred fundamental rights 
of the citizens. While one can agree with the author that:recent amendments of 
the Constitution are invariably the outcome of political ambition and expediency 
one cannot agree with him that the Superior Courts should delve deep into the 
motive of the amendments and declare them as unconstitutional amendments. 
A close and careful study of the Articles 13 (2) and 368 of the Indian Constitution 
would amply convince all the people that the Supreme Court’s judgment is a 
well-reasoned one based.on clear and sound logic. It would also show that the 

К oe is consistent with thenatural construction of the relevant articles. Article 
13 (2) says that the State shall not make any law which takes away or abridges 
the rights conferred by Part ITI, and any law made in contravention of this clause 
shall to the extent of the contravention be-void. Article 368 enumerates two special 

ures for certain articles to be amended. The short point to be considered 
in this connection is whether Article 13 can be controlled by Article 368. 
According to the author Sri C. V. Ramanujachariar and others, no law or 
amendment can be made which in effect will be derogatory of fundamental rights 
and hence hit by Article 13 as an unconstitutional law or amendment. This 
line of reasoning springs from the false assumption that “law” of Article 13 
includes * constitutional law ” also. There is no justification to include constitu- 
tional Јам in the above category. In fact a close study of Article 13 would 
clearly illustrate that it governs only “law ” and пої“ amendments.” Аз per 
Article 13 “ law ? means ordinance, order, bye-law, rule, regulation, notification, 
custom or usage having the force of law. It docs not speak of amendments to 
the constitution. It is wrong to say that there is no express exclusion of 
constitutional law from other laws in Article 13 (3) The very fact that 
Constitutional Law has been omitted, while the other nomenclatures of 
law are claborately enumerated in Article 13 (3), shows that the framers of 
the Constitution did not envisage a position in which amendments to the 
Constitution could be successfully prevented for any number of years by appl i 
the doctrine of unconstitutionality to the amendments also which in a way form 
part of the whole constitutional body. They did not want, a part of the Consti- 
tution to prevent the growth of the other organs of the constitutional body. 
Therefore a constitutional Amendment abrogating the fundamental rights would 
not be barred by Article 13 (2), but would be po valid if it was passed in 
conformity with the provisions of Article 368. Law of Article 18 is a process of 
oa pedi setting in motion the legislative procedure that are needed to pass an 
ordi law, can be contrasted from an amendment which is the result of special 
or novel procedure. In this connection it is very important to refute the argu- 
ments of those who think that the action of Parliament in amending the Consti- 
tution under Article 368 is also an ordinary legislative act, even ae it may 
require special majority and method. This line of reasoning (also adopted by 
Justice Mudholkar in para, 52), is not convincing. Even though Article 368 does not 
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specifically say that when Parliament makes an amendment to the Constitution 
it assumes the role of Constitutional Assembly, the special procedure enumerated 
therein elevates Parliament to that.of a Constitutional Assembly. . When Parlia- 
ment acts under Article ‘368, it automatically assumes the role of the Gonsti- 
tutional Assémbly., In short Article 368 not only ates the procedure for 
amendments, but also confers powers on Parliament to me the Constitutional 
Assembly. The power of the Courts to declare a law unconstitutional under 
Article 13 has to be exercised with reference to specific legislation „which is 
impugned. An amendment is a part of the Constitution itself and hence it can- 
not be declared unconstitutional. To decide the unconstitutionality of a piece 
of legislation the Courts can examine the substance of the’ legislation to find out 
what it has really done. The Courts need not be prevented from interfering by 
the mere innocent ap ce of a piece of:legislation. It is.entitled to look into 
its true nature and dee and declare it unconstitutional if it runs c ounter 
to tHe provisions of the Constitution. А islature cannot disobey the consti- 
ational: prohibitions merely by exploiting in t methods of achieving exactly 
the same results, by giving the legislation an innocent: look. In such cases the 
Courts can look into the names, forms and appearance, to determine the true 
character of the legislation. Can ‘the Courts apply the same doctrine of “ Pith 
and substance’? to a constitutional amendment also? ‘The answer is that it 
cannot, the reason being that in the case of an ordinary legislation Constitution 
is “ there " to test its true nature.and character. But in the case of an amendment 
the Constitution itself undergoes a change. ,In that case the Courts have nothing 
to do. It must take notice of the change and apply it in future. , It cannot look 
into the motives that prompted the amendment. Its duty is to interpret the 
existing Coristitution with reference to other laws. One portion of the Consti- 
tution cannot be declared as unconstitutional with reference to the other portion. 
They must be read together and an harmonious construction should be reached. 
There is yet another difference between the ordinary legislation and constitutional 
amendment. A legislation is constitutional if it is passed by a competent body 
(Article 246) and does not curtail the fundamental rights. On the other hand a 
constitutional amendment is to satisfy only one condition, t.¢., every amendment 
must follow the procedure prescribed in Article 368. If it follows the method 
found in Article 368 it becomes a perfectly valid one, irrespective of the fact that 
it makes a serious inroad in the Fundamental rights of the citizen. Thus it will 
be clear that the Courts in India are competent to examine the validity of Consti- 
tutional amendments only with reference to the compliance or violation of Article 
368. They cannot entertain cases questioning its merits. 
Another criticism with regard to the constitutional amendments is that by 
Maa! the unconstitutional acts passed by the State Legislatures, Parliament 
is trespassing into the sphere of State Legislatures. The answer for the criticism 
is clearly given by His Lordship, The Chief Justice, in para. 15 of his judgment. 
He says that the Parliament is not making any new land legislation, but is merely 
validating them. As already said it is not Parliament that is making amendments 
to validate the unconstitutional legislation. But on the other hand it is the 
Constitutional Assembly of Article 368 (even though it is the same Parliament) 
which passes constitutional amendments to validate the impugned Acts. 


The whole attitude towards the Constitution rests on two factors. One 
school of thought thinks that the Constitution is absolutely a sacred one and 
should not be tampered with often. Accordingly the original provisions of 
the Constitution should be left in the same stage as they were at the commencement 
and all subsequent laws and amendments should conform to them. This school 
ignores the needs and demands of the people. It envisages a static society. The 
other school thinks that if any part of the Constitution remains as an obstacle 
to the welfare of the state then it must be changed though it may be frequently. 
Accordingly the Constitution must grow to meet the needs of time and demands 
of the ко, rather than people adjusting to the steel-framed Constitution.  Consti- 
tution exists for the people and not vice versa, 
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Let us take another extreme example. Article 368 itself can be amended 
to the effect that in future all amendments can be made by а simple majority, 
ided Article 368 is amended in accordance with the procedure enumerated 
In Article 368 itself. No Courts on the earth can declare it as unconstitutional. 
In this we are in the same position as thatof the sovereignty of British Parliament, 
The sovereignty of the British Parliament is so great that it can make everything 
t making a man into a woman and vice versa. So also the constitutional 
maant ery of Article 960 д. 1 that it can abrogate the whole thing with 
a ruthless majority. It may politically and shores outrageous. But it is 
the legal position, It is for the people to be ever alert and mobilise healthy public 
opinion to check the frequent amendments. The Courts have only the right to 
uestion the morality of an ordinary legislation in the light of the morality of the 
Constitution, But they cannot question the morality of the Gonstitution itself. 
Perhaps one is to assume it is a moral one, Otherwise nothing can function. We 
have another novel feature in our Constitution. We have preferred the phrase 
* procedure established by law” instead of the “due proces of law," which 
includes principles of natural justice. Thus a lot of injustice can be done by 
* established procedure of law.” The trouble is that all laws are not just, though 
they attempt to enshrine the principles of justice, equity and good conscience. 
So also the Constitutions. There are despotic Constitutions and benevolent 
monarchs in this world. It is not the form of government that is essential. 
But it is substance and spirit of the Government that matters very much. 


William Henry Seeward remarked that there is a higher law than the Consti- 
tution. That is moral law. But it сап be attained by only educating the public, 
Until then, the Courts will have to abide by the provisions of the Constitution. 
however immoral and inequitable they may be. 
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THE OUTGOING AND INCOMING CHIEF JUSTICE OF INDIA.. 


Chief Justice Gajendragadkar is retiring from his exalted office as Chief 
Justice of India with effect from 16th March and Justice Amal Kumar Sarkar is the 
new Chief Justice in his place, Longevity of tenure has not ‘been a characteristic 
of the Chief Justiceship of India so far. Within the last 17 years there have been as 
many as 7 Chief Justices and the eighth incumbent will have only about three months 
in office. There is thus but little time for a Chief Justice to leave the impress of hig 
personality or make any impact on the administration of justice. Shri Gajendra- 
gadkar has been the Chief Justice of India for just over two years. He had been earlier 
a Judge of the Bombay High Court and thereafter a puisne Judge of the Supreme 
Court for about 8 years. His retirement will cause wide regret because within the 
relatively short period during which he has been the Chief Justice he has shown rare 
qualities and been a fearless expounder of tbe rule of law and the independence of the 
judiciary. It has been said that one of the Chief Justices of the United States of 
America remarked in regard to his office: “То me the Chief Justiceship of the United 
States is the most important job in the world’. In a similar vein it may be said 
that Shri Gajendragadkar has regarded the Chief Justiceship of India, as perhaps 
the most important job in the country, particularly as conditions in a developing 
democracy are apt to throw up all types of ticklish problems concerning the area withid 
which the different limbs of Government should function and its frontiers. : 

Endowed with a dynamic personality, great scholarship, powers: of analysis 
and lucid expression his expositions of law have been vivid and luminous. He has 
evinced considerable interest in the system of administration of justice and has. been 
constantly explaining the role of the judiciary and the part that lawyers should 
play in the context of the present day conditions. · His outlook has been robust and 
his approach refreshing. He has never failed to draw inspiration from the scriptures, 
Addressing the members of the Bench end the Bar during his visit to Madras in 1964 
he said that the administration of law in the context of India's position to-day should 
be regarded by Judges and Lawyers alike as the highest form of social service, tha t 
law is ultimately the servant of the society and we are the servants of the servant of 
the society, and it is in that sense that it should be borne in mind that the administra. 
tion of the law and the work that we do in Courts is the highest kind of social service 
in India, He was anxious that the Courts should strive to be'real temples of justice, 
that Judges should discharge their duties in a spirit of humility and that the lawyers 
should always conduct themselves as assisting in the: seturement of trie justice; 
The Judiciary is the guardian of the conscience of the people no less than. of ‘thé 
law of the land. It has no army to carry out its mandates and does not hold the 
strings of the purse. Its real strength lies essentially in the command it has over thé 
minds and hearts of men.! ` 

Shri Gajendragadkar regarded law as a flexible instrument of social and econo- 
mic change. In Tata Enginsæring and Locomotive Co., v. State of Bihar apropos of the 
legal personality of a company or corporation, lie observed: “The doctrine of the. 
lifüng of the veil...marks а change in the attitude that law had originally adopted 
towards the concept of the separate entity or personality of the corporation. Аза 
——————————————————=====——————=———м— а. 
1. (1964) 2 M.L J. (Journal) 3 
2. en 1 8.С.]. 656: (1964) 1 Comp.L.J. 280. 

J—8 


40 THE MADRAS LAW JOURNAL, [1966 


result of the impact of the complexity of economic factors, judicial decisions have some 
times recognised exceptions to the rule about the juristic personality of the corpora- 
ton, Itmay be that in course of time thése exceptions may grow in nümber and to 
meet the requirements of different economic problems the theory about the persona- 
lity of the corporation may be confined more and more. » е 
Shri Gajendragadkar would not allow the doctrine of precedents {о operate 
rigidly: In Keshav Mills, Lid. v. C.I.1.3 he laid down that while the prin¢iple of 
stare decisis cannot be pressed into service in cases, where, the jurisdiction of the 
Supreme Court to reconsider and revise its earlier decisions is invoked the Supreme 
Court would and should be reluctant to review and-revise its earlier decisions unless 
considerations of a substantial and compelling character make it necessary to do so. 
Perhaps the most striking thing about the learned Chief Justice was his anxiety 
to give a harmonious construction to the provisions of the Constitution which would 
avoid jolts in its actual working. He was a firm: believer in the supremacy of the Cons- 
titution. In the great Opinion delivered by him in the Reference under Articls 1434 
‘he pointed out that in a democratic country governed by a written Constitution, 
it is the Constitution that is supreme and sovereign, that there is no doubt that the 
Constitution has entrusted to the Judicature in this country the task of construing 
the provisions of the Constitution ard of safeguarding the fundamental: rights of 
citizens, and that in dealing with problems of importance and significance arising 
under it “ we should proceed to discharge our duty without fear or favour, affection’ 
or ill will and with tlie full consciousness that it is our solemn obligation to uphold the 
Constitution and the laws”. He added: “ A Judge of a High Court who entertains 
or deals with’a Petition challenging any order or decision of a Legislature imposing a 
penalty on the petitioner or issuing any process against the petitioner for its contempt 
or for infringement of its privileges and immunities, or who passes any order ‘on: 
such petition does not commit contempt of the Legislature; and the said. Legislature 
is not competent to take proceedings against such a Judge in the exercise and enforce- 
ment of its powers, privileges and immunities.” Li 
Shri Gajendragadkar has shown keen interest in the reorganisation of law stu- 
dies and legal education. It has been his éndeavour to bring home to the lawyers 
the vitial role which they can play in the public life of the country.: There is no 
doubt that his retirement will create a void in:the ranks of the Supreme Court judi- 
ciary which will take a long time to fill. o re take? c 
Mr. Justice А. И; Sarkar, the incoming Chief Justice, was called to the Bar from 
Lincoln’s Inn (United Kingdom) and worked with the late: Shri Sarat Chandra Bose 
as a member of the Bar in Calcutta. Later on in 1931 he worked as a junior to 
Shri S. R. Das, former Chief Justice of India. Shri A. К. Sarkar became a Judge of 
the Calcutta High Court in 1949 and ever since 1957 has been a Judge of the Supreme 
Court. He has a great reputation for the unfailing courtesy he extends to members 
of the Bar and the patience with which he listens to arguments addressed by the mem- 
bers of the Bar. Shri Sarkar will also be remembered for the dissenting judgment he 
delivered in the Reference under Article 143 of the Constiiution.* We are sure that 
Justice Sarkar will have the goodwill апа co-operation of the entire Bar in the dis- 
charge of his new duties as the Chief Justice of India. t 


з. (1965) 2 В.С.]. 75 : (1965) 1 LTJ. 853. 
t 969) 1 BOT. 847. 
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. (LATE) SRI SATYANARAYANA RAJU 


It ig with profound -sorrow that we record the passing away of 
Justice Sri Satyanarayana Raju, Judge of the Supreme Court of India, at New 
Delhi on the 20th April, 1966. It was hoped that he would recover from the 
heart attack he had a few months earlier and his end was unexpected. 


Bri Satyanarayana Raju’s rise to fame and recognition was rapid and well 
deserved. Не practised at the Madras Bar before the integration and formation 
of the Andhra Pradesh State. Ho served as Government Pleader, Andhra, 
for sometime, and became a Puisne Judge of the High Court of Andhra Pradesh 
іп 1959. Later, in the year 1964 ho became its Chief Justice. Sri Raju's services 
to the Judiciary are inestimable, His judgments were marked by erudition and 
wisdom and were free from pet notions of Law and of Social Justice. - 


His appointment as а Judge of the Supreme Court was a natural and fitting 
recognition of his abilities. Ніз tenure of office asa juin Judge of the Bupreme 
Court wag brief. 1 


The personal qualities of Bri Satyanarayana Вајц were very end 
He was unassuming both in the Court and outside, and was always GOLFE UE. 
He had very pleasing manners, His death is a loss not only to his family but 
to the Bench and the Bar alike. 


We convey to the members of the bereaved family our heartfelt condolences. 
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(LATE) SRI V. C. VASUDEVAN. ' : 


, The sudden and unexpected demise of Sri V. С. Vasudevan, the Proprietor 
and Publisher of our ‘sister Journal, The Law Weekly, Madras came аза great 
shock to many of his friends. He was 62 at the time of his death. 


Sri V. C. Vasudevan succeeded his father Sri V. C. Seshachari, the founder 
of the Law Weckly, on bis death in the year 1937, ànd looked after the business 
sidé, of the publication very ably. He set up a high standard of legal reporting 
and was very meticulous about efficiency and good work. He effected many 
imiproverbents tó the Journal and the reputation of the Law Weekly to-day is not 
& little, due to his indefatigable work, 


Sri Vasudevan was of а piqus and а gentle isposition. Не was a lover of 
Сара music. His was a familiar figure in My. pore circles which will be 
DR auus 

for a long timé. | . 


"We convey to ‘Sri V. с.  Srikumar, Sri V. O. Ramachandran, arid to their 
brothers our sincere condolences on their bereavement. We have ‘no doubt that 
the Sons ' of * Sri V.C. Vasudevan: will continue the good: work ‘of the father and 
па tho’ high ош of the ‘Journal, & 
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THE ROLE OF DHARMASASTRA IN MODERN COMPARATIVE 
LEGAL HISTORY. 


ү Ву 
Dr. J. DUNCAN M. DERRETT, 
Professor of Oriental Laws in the University of London. 
i PREAMBLE. 


The title of this article! suggests that dharmasastra should have some role and 
that the only doubt which remains relates to what that role should be. As no one uses 
the dharmasastra at present in comparative legal historical studies on a wide basis 
(as distinguished from isolated discussion and comparisons, e.g., in the proceedings 
of the Société Jean Bodiniz) the implication is that its role must be slender. The 
argument of this paper is to showthatitsrole must be substantial unless comparative 
legal history itself is to remain, as it is at present, to that extent lame and ficient, 


At this point readers will be inclined to sigh. The argument that dharmasastra 
is the one and only cure for all ills has been put forward by so many cranks that the 
general public are disinclined to hear more about it. A sentimental interest in 
dharma remains and a respect persists for the name of Manu (the only smritikara 
generally known outside the circle of lawyers and specialists in that branch of Sanskrit 
studies usually called “ smriti "); but that it produces little effect outside fantasy 
is wellenough known to those popular lecturers who tell the attentive audiences in, for 
example, Madras city, what they should be and how they should behave, using 
copious citations from the Ramayana, the Bhagavad Gita, the Srimad Bhagavatam, 
and other equally edifying traditional sources. On the contrary modern India is 
rapidly becoming “ advanced ”, the old ways are neglected, and people are proud 
of their being neglected. Мо one can now speak with satisfaction, as he could even 
as recently as twenty years ago, of taking a bath having accidentally come into con- 
tact with а Harijan. People of all castes receive food from all castes, and breach 
of the caste functions laid down in the sastra has gone as far as it can go, and no one 
is ashamed of it. Indeed, in some quarters, even to enquire what a man's caste is 
(а very normal question twenty years ago) is thought indelicate if not reactionary.. 
There is indeed a relic of the old system in the thinking of some people who move 
about in the modern world. Itis the, to a western observer, curious phenomenon 
whereby on retirement from a lifetime’s pursuit of prosperity the Hindu released from 
obligations to earn seeks release from obligations to his dharma by practising various 
religious observances, sometimes кше by incongruous fantasies, thereby 
atoning for the sins which he fancies he accumulated. This is indeed a tribute 





1. This is the text of a lecture given under the auspices of the Kup Sestri Research 
Institute at Srinivasa Sastri Mylapore, Madras on 3rd January, 1966. Dr. Sir C. P. Rama- 
swamı Aliyar presided. In closing words he referred to the development of Hindu law 
during the British period and expressed the view that the codification undertaken in 1955-6 inflicted 
on the revised u law a rigidity it had not possessed at any earlier period. Listeners to the lecture 
afterwards expressed the fe that my “purvapaksha” was so demonstrated relative to the 
“ siddhanta ” that the sastra suffered ridicule thereby. , Tho truth may rather have been that the 
audience were for the most part unprepared for an outsider’s reactions to the difficulties which the 
Manu smriti undoubtedly presents, the value of the sastra for them being more a matter of faith than 
of informed conviction. 


l-a. Regrettably, Kane's life work is at an end and he leaves no successor. An attem t to 
stimulate such research was made by me in “А new roach to dharmasastra". Year Boo. of 
Reid ered (Govt. of Madras), 1962-63 (Madras, 1 , рр. 68-83. For the exemplary studies 
of Dr. Ludwik Sternbach sco his Juridical Studies in Ancient Indian Law, 1 (Delhi, Bonares, 1965). 
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imaginary vice pays to traditional virtue. But it would be unfair to say that this is 
evidence that the dharmasastra as such has a hold on the loyalties of any particular : 
section of the public. 


Thus at first sight India herself is not the best place in which propaganda for 
the sastrg should be sought to be disseminated. . But the present speaker feels it 
appropriate to urge a new outlook on this whole question, and in an Indian 
environment, because the racial and intellectual stock from which the greater patriots 
„and statesmen came should produce at least one teacher of this subject, and this 
paper is part of an attempt to catch his eye and to lure. him away from atomic physics 
or some Government employment to which his family -have already in prospect 
consigned him. The evil reputation so-called legal education has obtained їп India, 
more especially in recent years, should not deter him. Even in tbese days able, 
industrious and sincerestudentssitfor and obtain degrees in law without ill-effect to 
themselves. Law is not exclusively the refuge of the inferior student. It is mot 
entirely given over to learning by rote, to notching up 75 per cent. attendance, and 
to avoiding personal contact with the original sources. Post-graduate studies in law, 
still in their experimental stage in India, afford plenty of proof of the scope which 
integrity and industry still finds in this environment. One who feels doubtful about 
joining a law course after acquiring a qualification in Sanskrit, for fear-of mixing 
too closely with opportunists or for fear of being examined by persons having no 
direct contact with legal education, may take heart : here as elsewhere. endürance 
and persistence bring rewards, and the shortcomings of the present system may be 
exaggerated. But before he will make up his mind to brave these supposed perils 
he must be convinced that the ultimate object is worth his self-dedication. 


LaGcaL History. 


The average law student has no time for “ legal history”. If it appears in the 
syllabus (as it usually does) it is a subject to be got over quickly. It is thought to 
be of little value for practice—wrongly: for in no country is a knowledge of the history 
of law so useful, especially where, as in Hindu law, the policy of the law and of its 
amendment by the | апте are so much open to debate. Lawyers and judges 
make better exponents of their art if they are well equipped with legal history. The 
judgments of judges having a historical approach are not only more civilised to read; 

ut also better law. The case of Lord Denning will come to the minds of many : 
if Lord Denning’s legal history is as controversial as himself, his eminence arose 
chiefly from that very fact. The case against legal history is a formidable 
one, for the opponents of the historical approach point out that it is a sufficiently 
hard taskto know what the law is at present, and to concern oneself with what.it was 
could be confusing and possibly misleading. But an example of the usefulness of 
legal history is provided in the recent case of Commissioner of Income-tax, Madhya 
Pradesh, Nagpur v. Govindram Sugar Mills*. There the Supreme Court-of-India held 
that a female (a widowed mother) could not act as manager of a joint Hindu family 
having no adult male member. But the Nagpur decisions which they held'to be 
wrong were in fact right, and the Madras-decisions they held to be right (supported, 
as they were by the recent editor of Mayne's Hindu Law) were in fact wrong, for the 
n that the dharmasastra, which is in this particular chapter the basic authority 

still provides that debts may be incurred for family requirements even by servants, 
let alone female members of the family. The texts (see Narada, III. 13 in Jolly’s 
shorter version, Je., П. 10 in the Naradlya-Manu-Samhita, cited in all leading 
commentaries ; also another text of Narada commencing na ca bharya-kritam rinam; 
Katyayana, verse 545 in Kane’s edition, and 578 ibid ; Brihaspati X 121, p. 118 of 
Rangaswami Aiyangar’s edition ; and last but not least Manu VIII, 167, which 
summarises the кыл, were not cited to the learned j because heretofore the 
knowledge of the sastra has been largely confined to the translated texts ori 
guccession whereas these texts belong to the debts section. Fortunately the expressions 
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- of opinion which fell from their Lordships were obiter as well as per incuriam with 
the happy prospect that when the issue ‘comes up squarely before another bench 
the matter can be gone into fully and properly.? 


But the fact that dreadful errors can be caused by lack of legal history is not 
‘what concerns us here. · We are concerned at present with comparative legal history. 
‘This comes to the fore in times of law reform. The great comparative lawyers have 
-beén traditionally the French, who were the first to codify masses of discrepant custot 
mary laws, the Germans who followed their example, ‘and lastly the Dutch who have 
developed a reputation for accumulating information on the best and most advanced 
Tults'on*ariy such subject ahywhere'in the’ world. ‘The Americans have been great 
‘students of law on a comparative footing since their fifty or more jurisdictions are 
largely independent of each other as to the greater part of the fleld of law, though 
Courts listen readily to citations from other States. Then there is the exciting field 
of comparison between the Common Law States and the Civil Law States such as 
Louisiana, with Quebec in Canada, which keep corhparative law very much to the 
fore in the great nations of North America. For iaw reform in Asia certainly a 
great deal of legal history, and that too on a comparative basis, will be needed ге 
cially if India is going to abolish the personal laws and form а civil code applicable 
to all communities alike. 


` ` Comparative legal history is the prelude to the study of comparison of laws. 
Comparison of laws is a study which subserves the interests of general jurisprudence 
Вз well as practical law-reform projects. Comparative legal history is the first step 
to study of any particularlaw’s history, in particular the study of any individual 

of law. Without it the student gets the impression—which his intuition should 
tell him is false—that the system is а god-given, self-existent, self-justifying thing to 
which he merely has to accommodate himself in faith : the worst possible beginning 
fora student who, even if heis a law student, isinvolved in the activity calléd education. 
Formerly comparative legal history flourished under Sir Henry Mayne and his imme- 
diate successors. The impetus towards these studies lay partly їп the Indian Empire 
and tbe responsibilities which this brought (in fact Mayne's work began practically 
as soon as the Empire itself was on its feet), and partly in England's own growing 
awareness of law's requiring and ‘being capable of reform on a huge scale. The 
window had been cut into the wall by the Utilitarians and now the historians must 
try to provide the view to be glimpsed through it. Comparative legal history has 
languished except on the continent of Europe as a branch of general history. This 
may be due to the tremendous amount of work done with reference to the codifica- 
tions in France, Germany and other European countries and to the problems emerg- 
ing out of them. The ground.has been so specialised that even general historians 
have felt disinclined to trespass in the sanctuary pf the adept. But in so far as com- 
parative studies remain as an adjunct to law, е; jurisprudence and history 
a new fashion is emerging which makes that which prevailed in the generation after 
Sir Henry Mayne seom old-fashioned. 


We are no longer concerned with assumed common origins, with contacts of 
cultures (diffusion) and the spread of institutions. Far too much of these old dis- 
cussjons turned on highly debatable interpretations in a dogmatic manner glorying 
in hypotheses and unstable generalisations. The influx of new material from 
anthropologists’ researches, which are nothing if not objective, has made for more 
caution, and the best we can say nowadays is that of many possible and practicable 
solutions to common presen so many survive that stereotyped patterns of legal 
development even in best-known contexts, such as the family, cannot be enter- 
tained. Human adaptability being what it is; and human motives being complex; 
theories of overall development of law are more or less doomed to evanescence. 
Many now look, not to the rules of law, but to the framework, in the gross, of the 





3. Tho law is fully discussed by me at (1966) 68 Bombay Law Reporter, (Journal) 1—11. 
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system as a whole, and especially at its literature, and at the relationship of that 
literature to the remainder of the society's surviving articulations of consciousness. 
The problem of law-making, of the arrival of law on the scene, as it were, as opposed 
to peace-making or compromise, of the relationship between moral precept and legal 
mandate, of the value of precedent, and of maxims, and of the relationship of justifi- 
cation for a decision to the needs of the situation to which it is applied : such is the 
field of modern comparative legal historians who have gained much from the work 
of their colleagues in sociology. They want to watch the emergence of the legislator. 
They need to know something of interpretation. 


Such studies are necessarily a world activity. Indians cannot profit from this 
or even engage in it qua Indians, but as members of an international scholarly com- 
pany. The tendency throughout the world to-day is to increase our awareness of 
what we are doing and why we are doing it. Greater кешу and more especially, 
greater frankness, take this forward day by day. Naive notions of ourselves and 
our motives vanish like fog. А distant view of our legal system is only one of the 
many aids towards the attainment of the vastly increased self-consciousness which 
this age demands of us. 


15 DHARMASASTRA USEFUL FOR THIS 7 


The main part of this paper is devoted to debating whether the dharmasastra 
subserves, or can subserve, this purpose. Let me sketch the scheme of it. First I 
pose the purvapaksha or prima facie view : “ No, it is not useful.” This must be 
stated at length with sufficient elaboration. Then comes the false siddhanta or 
uttarapaksha: “It is of intrinsic merit, and therefore it is useful.” Finally there 
comes DE true siddhanta : ‘‘It is useful, but not for the reasons which have been 
suggested.” 


(1) Purvapaksha. 


“ No, it is not useful.” The usual objection a hundred years ago, in the time 
of the great Anglo-Indian scholar, Dr. A. C. Burnell*, was that the dharmasastra 
was an ideal system of law’, thought up by Brahmins in order that they might 
dominate their compatriots and exploit them. А reflection of this attitude is to be 
found in the writings of K. P. Jayaswal, earlier in our own century. He believed he 
could place the Manu-smriti historically by noting the praise of Brahmins which 
suffuses the whole work. The objection itself must be regarded as out-dated on simple 
historical grounds. The sastra was always and.of necessity the work of Brahmins 
until quite modern times because Brahmins alone needed to know the complicated 
provisions which the various sections of the sastra, ritual and non-ritual in content, 
embrace. The exclusive prerogative fo Brahmins in regard to teaching the sastra 
cannot have emerged merely or even chiofly because Brahmins needed a monopoly, 
but rather because non-Brahmins wished to have in this context as in others the aid 
of those hereditary medicine-men, roothsayers, priests and savants, and wanted to 
subsidise them, provided they stayed pure and true to their functions. A European 
fresh from a Europe which was itself recently cleansed from corruption in public 
life might too quickly catch up traces of what undoubtedly seem disingenuousness 
in the sastra. But we are no longer impressed with this approach or what led to it. 





4. Author of a work on South Indian Palasography, of a translation ofa part ofthe Vyavahara 
мігпауа, of the Vyavahara-madhaviya (see below), also the Daya dasa-sloki, as well as the tof a 
translation of Manu кише published by F. W. Hopkins. Thejaundiced view which Burnell 
took of the sastra to which he devoted so much of his Tifo can unhesitatingly be attributed to the 
influence exerted upon him by his work and associations in Malabar, an area strongly resistant 
to dharmasastra traditions. 


5. “Ideal " in the sense of “ imaginary”, “ bogus ". Burnell, The law of Partition and Succes- 
sion from the Ms. Sanskrit Text of Varadarajas Vyavahara-nirnaya, (Mangalore, 1872), p. xi (* the 
pri of the few and wrong of the many"). ` 
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We may pass at once to the objections to the sastra which remain and which must 
be taken seriously. 


(1) * These are not legal rules." The first suspicion that enters the mind 
is that, since roughly two-thirds of the sastra is devoted to exhortation, moral advice, 
rules of a religious and even purely ritual character, the remaining third, ially 
that called vyavahara, professedly practical law, is not law strictly so called. The 
language of the texts, with the verbs in the potential mood, reveals a vagueness about 
whether the person to whom the injunction is addressed ‘‘ should”, “ought”, or 
“© must" do the act in question. Some rules are obviously incapable of being 
enforced, and therefore are not “legal” by any definition of that word. In the 
vyavahara section itself many rules are not remedies for which a man may apply, 
and a wide discretion is left with some tribunal not clearly indicated to take action 
in a direction which is not itself very plain. It is not surprising that historical evi- 
dences of actual application of the rules in disputes between parties are, if not totally 
wanting, not at any rate so strong and decisive as would have been expected in view 
of the size of the country and the vast period of time over which the sastra was 
available for consultation. That non-Brahmins, had the rules of the sastra applied 
to them is harder to show than that the sastra was available for application at all. $ 
A criterion for distinguishing legal from non-legal commands has to be sought." 


(2) “ Their age is not known.” Even if we grant for purposes of argument 
that the rules in the vyavahara portion were legal in a sense commonly accepted, the 
age of the texts is not known, once we mount higher than the commentaries of rela- 
tively ascertainable date. To operate in the field of history one requirement is need- 
ed above all, date or at least relative antiquity. To ascertain date is a great achieve- 
ment : but here the best efforts of scholars are often thwarted. "Very vague dates 
are offered, and to be within five centuries of the possible date is usually thought 
satisfactory. Some texts have been through editions, and are heavily interpolated in 
the sense that the original author's production as such cannot be before us. Some 
indeed, e.g. Manu and Narada, actually profess to be the works of successive editors. 
Authors and their descendants in the intellectual tradition agreed and agree that age 
is necessary for any views to have authority, but age means immeasurable age. 
In a significant verse Manu (XII. 96) shows that even in his day ** recent " works, 
whatever their source, could not be accepted as authoritative : “ Those others 
(smritis), whatever they are, are born and are lost : they are without fruit and 
unrighteous, because of their recent age." This is comical because Bhrigu is there 
supposed to be relating the words of the ancient sage, Manu, who is supposed to 
have lived before any ''recent"' text could have been produced or got lost. 


But I have in the last few weeks met one Pandit V.R. V. Acharya who has given 
a novel interpretation of Manu andof the Bhagavadgita and who, having produced 
his findings?-«, which seem strikingly original, exclaimed, "There is nothing of my 
own in this ; it is all the work of the original sages |" In the same sense the forger 
who compiled the Mahanirvana-tantra, which saw the light, it seems, between 1773 
and 1780, had to remain anonymous and allowed the unsuspecting public to suppose 
that his novel “ laws" were promulgated by the Lord Shiva in a conversation with 
Parvati. This composition imposed on no less a person that Raja Rammohun 
Roy himself. In the same sense Dr. Sir 8. Subrahmania Iyer, sometime Judge of 
the Madras High Court, for periods Acting Chief Justice, а very respectable and 





6. See Derrett, “ J. Н. Nelson : a forgotten administrator-historlan of India" in C. H. Phillip’ 
ed., Historians of India, Pakistan and Ceylon (London, О. U.P.,1961) pp. 354-372. 


7. My effort at А.К. 1953 Journal, 52-3, 57-62 now requires some revision. 


7-а. Rao Saheb Pt. Viraraghavachariar, founder of the Bharatha Mahatmyodharana Research 
Institute, 81, Lake View Road, Madras-33, has published in his Manu Publications Series, Discovery 
of the World or Treasure Unearthed (No. 1) ; Sandhya Vandanam (No. 2); The Almanac Humanity 

о. 3) ; Dictionary of the English e (as was in Popular Use in India about 5,000 Years before 
Vus -)(No. T). These publications, produced in a pioneering spirit, appeared between 1950 ard 1961. 
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able lawyer and public man, joined (or rather conspired) with a Madras pandit to 
put out spurious scriptures in the Suddha Dharma Mandala series, in the course of 
which novel ‘‘ laws." of caste and marriage were attributed to divine revelations in 
the remote past by the Lord Narayana, made available through a non-existent 
sanyasi dubbed Hamsa Yogi’-s. There seems always to have been the notion that if 
an idea was not immeasurably old it had no authority. Perhaps the ultimate reason 
for this may be the fact that a father's authority derived from his obedience to his 
own father and so on back into the indefinite past. Thus Hindu authors eonspire 
with each other to defeat attempts to pin them, their notions, or their works дожд 
‘to a period in time. And this discourages a historian. x 
; (3) “ The meaning is and uncertain." Even if the age of the texts can 
be made out from internal evi at least relatively to each other, and even if the 
ages of the more important commentators can be made out with some certainty, 
the fact remains that the basic texts, namely the smritis, are vague in places where 
they ought, if they are genuine legal works, to be precise. They are frequently cul- 
pably obscure and even confusing. This difficulty must be grasped firmly and at an 
early stage in our study. If it is сав with, much of the repelling features of the 
sastra may disperse. But it cannot be denied that up to this point these difficulties 
have hindered:the use of the sastra for comparative purposes on a large scale. - Since 
this must be taken seriously examples should be given which will cover a wide field. 
They are taken from the Manw-smriti itself, since that is the text which confessedly 
applied to all castes and sects and since it retains, possibly on that account chiefly, 
its уе ы Prestig: If good quality is to be looked for in smriti-writing it should 
be found here. : 


Two bad verses are IX. 122-3: 


ga: strat Shera «быга! a чаб: | те ee 
ey ая fara: «ТӘ Segun WA d $33 

че Taga deta ч Чач: | | 
«ӘЧ SABINA RATT: || $33 > 


The author here,:after stating his problem clearly, proceeds to blur the answer by 
the silly expression “ those who are inferior in point of (or by reason of) their own 
mothers.” What was needed to be known was the test of seniority. Perhaps 
purva-jah in v. 123 does mean “ born of the first wife ”, though it could equally mean 
“ first-born ” : but the criterion from then onwards is left unclear. ' oppor- 
tunity to clarify a real doubt has been lost by poor choice of language. . And the 
language has been unsatisfactory twice over : first in an ambiguous expression, follow- 
ed by one which is not ambiguous but actually lacking in precise meaning. Our 
next example comes from the law of cattle-trespass, with which, surely, the ancient 
world was all too familiar. | 


чїй аа vía amA ga: | 
are: чт} ANSTATA | uo 


This (ҮШ. 240) is thoroughly bad since the subject of the second half of the second 
line is not known. Who will drive-off cattle without a keeper"? Is sapalah to: be 


7-b. Asan le of tho material put out by the pair see The Avatara of Bhagavan Mitra 
Deva (S.D.N. Pamphlets No. 3), blished at Madras in 1923. Bhagavan Mita Bere was an 


J 
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read sa palah, meaning “he, the keeper ? Ог as a compound, meaning “ He 
who is furnished with a keeper (is to be fined one hundred) "? The subject-of the 
two halves of the second line can hardly be one and the same. Moreover, the’ 
activity for which punishment is due is not mentioned at all. A cryptic stanza is’ 
IX. 121. The topic is division of property between sons when niyoga has taken 


place. 
STASI TITRA Tat ЧЧ | 
бат чта AAA етт FT WNT 1 LV 


“ The secondary does not acquire the right of the principal." Commentators cannot 
agree what is the point of this apparent reference to a general maxim. Who is the 
“father” here ? He is chief in what sense ? Whatever be the statement, it is the 
rule according to which some one should “ divide.’ someone else according to 
dharma. With what result ?, This is what we wanted to know. And the .com- 
mentators' doubts show thatthe verse is quite unsuccessful. Another cryptic 
stanza is ҮШ. 185, on the return of a deposit by a depositary : 


Бача fep a Ча} seme | 
ахча чта атчЁтта eram d #4 


“ If a mishap occurs both can be lost, but if a mishap has not occurred (or * if some- 
one has not died’) they are not subject to loss.” We can fill in the gaps by imagina- 
tion : but that is surely not what a legal text demands of us. The best that can be 
said of such a stanza is that it is cryptic. 


A bad verse, in view of the context, is IX. 148. The topic is division of property 
between sons by mothers of different castes, . 


qiia аа батада баҹ | | 
Tey Yasar «татәйӊ fata 11 {Ус 


The word eka-yonishu immediately conjures up the problem of division between 
brothers who are full brothers : it is possible that originally the verse did actually 
belong to such a context, but it has been clumsily pushed into its present place, 
and the word eka-yonishu means, anomalously “ between those who are of a single 
origin ‘(caste-wise)”’. Л 


А verse which is totally unclear is VIII. 295, which ave great difficulties to the 
commentators. The subject is road accidents and the liability of the driver, a highly 


practical question. 
a чу чїй deg: чулай hp яп! 
mmda TRISHA: || sq 


The word samruddhah is capable of different interpretations. It might equally mean 
that he was obstructed by others, or that he himself caused a collision. · But the 
chief fault lies in the last words, dando’ vicaritah. “ His punishment is undoubted.” 
But what if we drop, as in recitation we must, the avagraha, and read dando vicaritah ? 
The meaning will then be the reverse, “ His punishment is debatable.” бисһ:а 

ibility must surely :'have-been visible to.the author, or if not he must have been 
highly negligent. Lack of clarity of quite another kind arose over УШ. 325, which 
concerns stealing and/or injuring animals.. The severe penalty of ‘‘ taking off half 
the foot” (a doubt exists even ав to what exactly is meant, there too) is applied : 


Әу meing тата Ae | 
Guat кй 99 ач: sisine: 1 RRA 


N 
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But what is splitting or piercing churika ? The commentators have no idea, unless 
churika be a barren cow! One, however, comes to our aid and suggests, what may 
well be right, namely, that Manu intends to penalise ham-stringing other о 
cattle. But that his explanation almost disappeared, rational as it was, does not 
speak well for the tradition of dharmasastra learning. A totally obscure stanza is 
ІХ. 287. The topic is a merchant who cheats. This aspect of business must have 
been thoroughly well known to all. 


ane бча а чїй geas ar | 
VASA YA A genu a 1 69 


A literal translation will show how useless the verse is: “ He who acquires an 
unequal thing with equal things even by value, that man should have the first fine 
or even the middlemost.” Every sort of vagueness vitiates this stanza. 


Confusing vocabulary we have already seen in IX. 148. А worse example 
(if possible) occurs at X. 5-6 : 


ww geng Awana | 
enger аңа теат Жаы us d а 
wieder Әт атата, | 
=езтїч drug, 11 g 


The word anulomyena means literally “ in the natural order ", and is normally found 
in reference to hypergamy. Неге however it refers to the order in which wives of 
various castes have been married. The word anantara-jatasu should mean “ on 
(women) of the next lower caste” ; but the context requires that the caste include 
even those lower than the next. The word sadrisan should mean “ like ” in the sense 
of equal ; but the context requires that a special kind of inequality is what is taught 
here. 


Hopeless confusion appears at X. 21. The topic is mixed castes. 
эгет md Amane GAETE: | 
AAAS ч wT: Ha чч ч 1 5% 


Are these various castes varieties of the same caste, or different castes born of 
different mixtures between pure castes and mixed castes or mixed castes inter se? The 
topic is а favourite one : one would have ex panditry to do its worst and give 
us a clear schedule of the mixed castes—but the matter is left vague and commentators 
produce widely differing results. Mixed castes amongst the outcastes are dealt 
with at X. 28: 


аат чаті What sae «Пад | 
AMAA gp TUT mA ата 1 RC 


Whether one reads kramat or kramah at the end makes little difference to the 
vacuity of the stanza, from which no meaning of any value can be extracted. Tho 
author is evidently attempting to reduce to reason with the aid of analogy rules which 
defied such treatment without a degree of abstraction which he was just unable to 
communicate in a terse stanza. Mixed castes, for all their popularity as a topic, 
provide yet another example of a cryptic stanza. It is X. 30; 


айч LAT MGA Т0 snp Sew | 
qui wt meag sd 1 3o 
8. Derren E MO ша е шема цео " Journal 
of Economic Social History of the Orient, Vol. 7 (1964), pt. 1, pp. 73-ff, at p. А 
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““ Just as the Sudra begets on а Brahmin woman an * outsider ? creature, so in 
the four castes an ‘ outsider ' begets a progeny even more ‹ outside ’ (even worse).” 
This is useless for law, sociology, or history : and it probably is bad observation 
too, since granted that these particular mixed castes are outside the varna System, 
“ outcastes ” in fact, degrees of outcasteness can hardly be contemplated : опе 


either outside or one is not. If the meaning is that recovery by prestige— bearing 
marriages over the generations is slower for those born of the mixed castes emanating 
from Sudras than for those emanating ultimately from Vaisyas (which is possible), 
surely so valuable a point should have been stated. 


A thoroughly impractical rule is that stated at X. 94, about trade by Brahmins: 
always а sensitive subject, . 


— чеп Ёш я aa әй d 
Бати area rep urb. чн: 11 ЧУ 


The difficulty about this is that, religious reasons and taboo apart, no one would 
enter into what we call trade on this basis. A stupid rule is X. 117, about usury: 


sre: {гї anit sf їч ida | 
чї д че We ceria RATER di ts 


ООА but at pleasure be may А До а sinful man at а low rate 
(or to a small amount)" Ina country w itis notorious that people in need of 
money will pledge anything and ev ing wecan hardly take seriously an author 
who would require the well-to-do Brahmin to abstain from usury until he had 
ascertained that the applicant for a loan was “ sinful.” 


Another aspect of our problem emerges from a study of VIII. 42, which can 
conveniently lead us on to our uttarapaksha and thence to our siddhanta. ҮШ. 42 
is evidently a maxim, though perhaps not in its original form. 


“ait ъй файл undis ита: | 
ат wer Әче pop aR: |) ovs 


“* Men who perform their peculiar occupations, though they be far off, become 
dear to the people, each remaining attached to his own duty." The present context 
is the Aing’s duty to observe customs. But the stanza evidently refers not merely 
to a much wider sphere, but actually to the relationship between Popularity and 
caste vocation: е stanza can apply to the king, who can be “‘ faro ”, as it can 
apply to any varna or jati. But the wording is not specially appropriate to the king. 

otice the plural. However, this is evidence that Manu used material from pre- 
existing sources, and was prepared even to shift the context. if this suited his pur- 
pose. Once we have grasped that he was а workman with this kind of task in front 
of him we can take his imperfections with a better grace, 


(4) A further objection is that “ Phrases of no juridical precision are used", 
We have seen from examples given above that Manu at any rate was not particulai 
to help the reader with precise instructions. Bad versification at times hinders him. 
Throughout this work and between this work and its co-authorities in the same 
sastra опе comes across contradictions in vocabulary as well as in meaning. In 
successive verses words will be used in different senses : words can even be used in 
different senses in the same verse. The technique makes quandaries which care 
could have avoided. The word for corporal punishment is not the prose phrase 
sariraka danda, which we should all understand, but vadha, which means “ striking ” 
inthe most general sense. Sometimes it means corporal punishment short of death, 
and sometimes the death penalty.? That room should be left for doubt js astonishing . 


9. Vadha signifies tho death penalty at УШ. 193 ( 7) (cf. 310), 320 (7), 321, 323, 364 ; 
792. But only corporal punishment -at VIII. 129, 130, 310 ; IX. 248 (cf. 380} ала ch ded ; ОХ. 277, 


1—11 


52 THE MADRAS LAW JOURNAL. [1966 


The word дуја, “© twice born”, is sometimes used to mean any of ‘the three higher. 
castes, some imes to mean Brahmin only, and, sometimes, by the dandapupa nyaya, 
the sense is that if a twice-born is to take this course then surely the entire popula- 
tion must be obligated to do so 11? "n ; , 


(5) “ Alternatives are sometimes stupid." If a legal system is furnished 
with numerous alternatives suspicion arises that the authors had -no capacity: 
for decision or that the system was loose and irregular. But stupid alternatives 
deprive the whole’ structure of confidence. We sometimes find that alternative 

alties are provided, and especially alternative penances. It ‘is obvious that' if 
both were available ..at one and the same place and time some criterion for choice 
must facilitate a selection. That criterion is never supplied, to the embarrassment 
of the commentators whó know that “if a commodity can be purchased for one 
рапа, why should one pay ten panas 2"11 -> AO 


4 


“Commentators destroy the text." Even if the sastric.authorities were 
not open to the objections raised against them above, the 'commentators who have 
survived, and who, on that very account, can be presumed to. have embodied the 
opinions of skilled people from age to age on the questions _ under discussion, spent 
a great deal of their energy in proving that the smritis did not mean what they plainly 
say. Examples of this abound. Assuming.that the smriti is the real source of 
the law this proceeding takes away our confidence in the commentators or digest- 
writers. ,But of course the smrjti was only a source of law to the extent that the 
successive generations of lawyers understood it so to be and in the senses in which 
they so understood it., Though this may readily be admitted, the legal historians ’ 
confidence is disturbed if he has no guarantee that any text upon which he picks had 
at any definite period the literal meaning, One may. well suspect that even Manu 
did not intend himself to be taken literally. To the extent to which this is true the 
co tive legal historian is at a disadvantage. He is put unreserv into the 
hands of the commentators who аге not-historians in any ‘sense, and this is.an 
uncomfortable situation for him. Already too many European students of smriii have 
proceeded almost entirely in accord with what they suppose is the “ original” 
meaning, despising the efforts of the commentators : and yet there is no certainty 
that their approach is more historical than the other.. с . ~. ^ 

(7) If we are.to proceed as seems to be recommended yet another objection 
appears : “The commentators cannot agree between themselves." Where the 
commentators are disagreed we are poorly placed relative to those who study Roman 
or Jewish law. The former start with а codified system in which discrepancies have 
been to a large extent ironed out. The latter start with the Talmudic view of the 
Old Testament society and law, and this is a beginning in which divergent views 
do indeed appear, but the dominant view is almost always plain. Even the Muslims 
with their numerous schools, have the advantage of doctrines which ceased to develop 
and became a closed corpus.a very long time ago, whereas the developments and 
curiosities of the dharmasastra persisted into the seventeenth century and beyond. 
Naturally no one expects lawyers to agree with each other : but fo handle rules or 
opinions some common agreement must be postulated in the sources, and here the 
student has to walk warily.. Fortunately the great work of Kane warns us of the 
ше divergencies and of the plates where variant opinions may, with good luck 
and a good library, be traced. i 


. 8) “The other worldly, tone creates suspicion." Theonly real sanction bearing 
upon the king is superstitious.!* The use of superstitious sanctions is tremendous. 





10. The various uses of dvija or dvijottama. Cf. instances where it 1s confined to Brahmins : 
VIII. 412; ХІ. 90 (7) (cf. 93, 94), with instances where it must be taken to mean twice-born in 
general: IX. 85, 224 ; ХІ. 34 (7 47, cf. 86, 89, 117, 120, 129. йы» E i 
z 11. A maxim : Bharuchi on Manu XI. 84 : Medhatithi on Manu XI. 39. - 

12. Superstitious sanctions applying to the King : VIII. 18, 40, 127, 304, 307-9, 313, 316 1 
X. 243, 254." of course, Asoka's inscriptions eridence the reality of this outlook. TAN 


р ^ » 
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These are the sanctions bearing upon,the judge!?, and upon witnesses!4, In keeping 
to the path of dharma thé individual avoids sin, and evil karma. All the sastra ends 
with exhortations of a superstitious character. Those who do not believe in Karma 
or rebirth are almost without sanction, so far as sastraic law is concerned. It is true 
that in a great many instances Manu, for example, says that those who follow a 
particular course of conduct will prosper.in this world and the next, but the sugges- 
tion is that the prosperity in this world is due to superstitious connections, not to a 
rational relation of cause and effect . ^  . E 


A system of law which relies heavily, and in the critical places exclusively, upon 
superstitious sanctions, 'is one which has no faith in social cohesion. This evidently, 
fits the history of Hindu law and society, which always had an uneasy equilibrium. 
Fajth in other people’s families was always thin. The comparative student will tend. 
to go further and say that if the system is based, not upon any conscious acknowledg-, 
ment of a cohesive society, but upon theoretical’ considerations which had an 
insufficient rational appen! to the public. for which it catered, it cannot be worthy 
of study alongside such notorioùsly objective systems as the Anglo-Saxon and the 
Roman, the two prestige-bearing systems.in moderp' legal education. This would 
serve as ап excellent excuse for ignoring the Hindu systems. And one could 
argue that Sir Henry Mayne did enough, and perhaps more than enough, for Indian 
Jurisprudence : and that that absol all other enquirers whatever. 


UTTARAPAKSHA OR FALSE SIDDHANTA. 


To all these objections it is possible to reply that the dharmasastra is & corpus 
of intrinsic merit. The sastra is unlike the other systems of law mentioned here 
an organic whole. It is possible to study English and Roman, or for that matter 
even Jewish law, without a social and religious background. In Indian society 
the whole was taught unbroken and no artificial distinction was drawn between 
what is morally right and what is legally obligatory. Manu teaches re-eminently 
the whole duty of man, reaching through every phase of life and t ugh every 
department of thought and belief, Enthusiasts for Manu, like Professor Kewal 
Motwani 14-а believe that for India if not for other countries as well Manu holds 
all sociology as well as all law. We observe how in Мапи all the main incidents 
in Ше and all activities are subordinated to a conception df merit and virtue. Day- 
to-day as well as occasional acts are clothed with occult significance. Things are 
not always what they seem and there is an ideal significance in a transaction, e.g., 
before the marriage fire which outlives what the parties themselves may think of 
their status or their future. Further the sastra insists on self-examination. It 
relates social Jife to the individual conscience which is a triumph in a civilization 
where joint or corporate Jiving and responsibility seem to have been the norm. 
The sastra insists on impartiality, ‘which is itself notable in a civilization which has 
at least of late not been remarkable for Objectivity and not insisted upon seeing men 
and things upon their merits alone. The sdstra insists upon purification by penance 
if not also by punishment. Other legal systems leave the individual’s conscience and 
his state of purity to other agencies and other institutions. India alone believed 
that conduct must be brought under one systematic control, expressed whether 
through law strictly so called or through agencies in which ‘moral values could 
express themselves suo motu. | 


But this does not correspond to reality. Occult interpretations of civil insti« 
tutions are a fraud. A marriage which has broken down as a fact does not continue 
to exist upon some heavenly plane which no one sees. Legitimacy does nót depend 


13. To the judge : VIII. 12, 13, 14, 15, 18. : 
14. To the witnesses : VIII. 18, 75, 82, 89-ff, 99. . 
14-а. Now at Annamalai University, he has done more for the encouragement of the 

of native Indian sociological work and methods than any othor writer; sec 7 iis Е ашу 


of Sociol іп. India : which system ?" ‘Indian Journal of ' Social Research, Dec. 19 
No. 3, pp. 225-235. Dec, 1964, 
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upon whether certain formulae were or were not pronounced by a person having or 
not having certain occult attributes, at the time when the parents were brought 
together. Even if these alleged merits of the sastra could be reproduced if 
not transplanted into other climes and in other cultures (a hopeless aim) there is 
no objective foundation for the claims actually made. The notion of karma, of 
transmigration, of suffering after death for breaches in this life, and other super- 
stitious sanctions which bolster up the sastraic rules have no objective existence— 
they are figments of imagination which have served a'turn, but which cannot operate 
on well-trained minds, occidental or oriental. They constitute on the contrary 
a flight from the objective. The fantastic claims which were made for the sastra 
or its more characteristic rules by enthusiasts only injure the future of the subject; 
they are hostile to its being pursued by people with real intellectual equipment. 
]t is not surprising that, outside Annamalai, dharmasastra has a small, or even 
negligible place in Indian educational programmes. : 


SIDDHANTA—CONCLUSION. 
A. The apparent facts. ' Я 


The Manu sastra and other sastraic works, when examined closely, reveal the 
following elaborate but simple theory, which must be mastered before we can get 
down to the question whether the system deserves to rank with the others in com- 
parative lepal history. Let us briefly set out the eight-fold proposition which the 
system in detail lays bare before us: 


(1) Sacrifices to the gods including the Sun, produce rain. 


(2) Therefore all beings require sacrifices to be performed. Of the greatest 
i rtance is this theory, fundamental to all Hindu systematic social thought 
within the so-called orthodox scriptures, and their teachings. Manu III. 76 and 
XII. 99 are perfectly clear : 
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(3) Sacrifices can be performed only by Brahmins : -this requires no proof, 
since it is an observed fact that Brahmins alone possess the purity and the skill. 


(4) The Brahmin ethic, mild and un-self-assertive, and discipline, must be 
facilitated : order and good Government, protection of the people are therefore 
required. Mixture of castes due to lust or greed,-or mere misgovernment must be 
avoided, Positive patronage through charitable and especially educational endow- 
ments is inculcated. © 


5) The Brahmin household, protected and endowed, must continue inde- 
finitely qualified for the performance of sacrifices and all the sciences subsidiary to 
sacrifices (e.g., the dharmasastra itself). "Therefore the right of the family, the right 
of property and rights of inheritance must be preserved. 


(6) Since such rights are often doubted in practice litigation must bc systema- 


(2) Decisions in Court must be based on truthful evidence and impartial 
judgment. 
8) Therefore bellefs in the superstitious (occult) value of behaviour must be 


fostered and exploited. The doctrine of karma as an observed fact, must not be 
questioned : rather it must be strengthened. ` 
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Thus all the sastra, including its most practical шо; reats deliberately on 
superstitious considerations from top to bottom. t the world depends on rain 
no one in Central India, the Deccan .or the South could doubt for a moment and 
there аге few areas of the North where the same point will not meet with immediate 
acceptance, for all the aid which the great rivers give. 


B. What does this amount to? 


It is after all an attempt to explain. The scholars, in uniformity throughout 
centuries, found this explanation fltted the facts they knew and produced in the 
society as they knew it the results which the society wanted. Tho superstitions 
of the people were observed, arranged and utilised. This is not less effective if the 
author or authors themselves shared the superstitions in question. Manu himself 
is thus a compilation and once this is grasped many of his faults are accounted for 
and we can see his results with a more indulgent eye. He compiles opinions, 
practices and rationalisations, and is not ashamed when his digest does not even 
- up the rough places and straighten the crooked. Logical soundness was not 
required for any society, and especially the complex society of the Hindus must be 
the worse for being logical. The joints between the materials taken up by Manu 
are Visible. In the criminal law more examples can be detected than elsewhere, but 
many of the notorious discrepancies and inconsistencies in Manu are thus to be 
explained. He continued what was accepted by previous generations and combined 
the material in such a form as not to forfeit the approval of coming generations, 
and this as an intellectual achievement was remarkable. 


The science of interpretation ante-dated Manu!*, He could thus knit his 
stanzas without distress to himself or others. Scholars could safely be left to explain 
the effect of the previous stanza on the succeeding stanza, and vice versa: the effort 
traditional to make any traditional text intelligible would not be withheld from Manu, 
whose compilation professedly utilised earlier material. Knitting was not merely of 
sastraic stanza with maxim, or with other stanzas of his own or his predecessors’ com- 
position. The dharmasastra, if it was to be comprehensive, must contain an arthasastra 
element!*, When we know what we should do we are not yet educated. Informed 
choices can only be madefrom alternatives which are known. Ways and means must 
thus be accommodated with accounts of what is proper. The total effect is instruc- 
tion, which is what “ sastra" means, and the scholars could be relied upon to teach 
the better for having the material їп a handy and compact form before them. 


The method adopted by Manu and others is sound. The rules of their law are 
not so interesting as the method they followed. The superstitions, the “ eunuch ” 
ethic of the Brahmins, the spirituality, the bogus philosophy, etc., are not of 
importance. But the method which utilised these is basically sound, and that is why 
it stood until society itself decayed and altered first under the repeatedly self-inflicted 
wounds of dynastic chaos and later by the lure of foreign successes and foreign ways. 
Manu and others put into use а theory of law-exposition which is, in my opinion, 
universally true, and could be used equally effectively in such dilemmas as whether 
or not to abolish capital punishment or to make homosexual behaviour between 
consenting adults no longer а crime. The first question is a factual one. What 
do people actually believe? Not what should they believe, what do they pretend to 
believe, but what do they believe? What are their real standards ? If robbing the 
Revenue is allowable, how far can it go without loss of self-respect ? How much 
theft and. fraud is consistent with civilised life, and why ? How do people render 
their beliefa exterior to themselves ? How do they explain them ог justify 





15. An example of Mimamsa is actually provided at Manu II. 13-15. 


16. Prof. R. C. in “ Kautilya Studies, Sec. IV, Dharma according to Kautilya, " Our 
Heritage, Vol. 11, Pt. 2 (1963), pp. 59-100, discusses in great elaboration the relations between the 
ROI BA ас MONROE necessary dependence of the dharmasastra upon the arthasastra at some 
po 
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them ? Whether the explanations are right or wrong does not matter. By 
the standards so established and so explained preferences can be determined 
experimentally, or at the worst alternatives may be safely laid side by side. 
Law itself is nothing but the formulation, with the degree of exactness which meets 
the саво, of answers on an ideal footing, the ideal having been determined either 
experimentally or by such self-conscious enquiries as I suggest. The science of laying 
down law is the science of determining the ideals objectively and then applying the 
problems to that touchstone. Fundamentally Manu treated Hindu society as a 
sociologist. As a sociologist, wedded to his materia] but not part of it, he was an 
experiméntal worker, a scientist. His roductions and those of his predecessors, 
colleagues and imitators, viewed in this light, may well have а unique place in 
comparative legal history. The technique is fit to be compared with any other, 
and should be taken up for study against the background of Hindu political and 
social history as depicted by general historians. For we cannot appraise the effort 
or the success of Manu and the other smritikaras unless we know sufficient about the 
people for whom they catered. 


Thus my conclusion is that the dharmasastra has a great role yet to play in com- 
parative legal history, which it deserves to play because of the cultural importance 
of the Indian people, and which it is well enabled to play on account of the bulk of 
material and the continuity of tradition through an unrivalled number of centuries. 
In 1872 A. C. Burnell wrote of Hindu Law (in the sense of classical Indian law) that it 
© will never be considered a great fact in the history of civilization ". I emphatically 
disagree, for the reasons given ‘above, 
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MARCH OF LAW IN 1965 


Our superior Courts of Justice justly command the respect and prestige which 
they enjoy Беса ше of the very manner in which they function. ee of this 
it is interesting to recall to one’s mind what Dorothy Thompson said while address- 
ing a section of the American Bar Association years ago: ' It has taken centuries 
of evolution to take the conduct of justice out of the hands of the multitude ; away 
from the mob and the market place, where rumour, hearsay, passion, prejudice, 
malice and mass emotion so easily hold sway ; to take justice out of the hands of 
those who for such reasons ‘ know not what they do’, and to take it into thé quiet 
chambers, surround it with rules and restrictions, conduct it with dignity and 
decorum, and establish the conditions and atmosphere to make it possib e at least 
that those who sit in ju ent do know whet they do”. Judicial decisions in- 
terpret and expound the law and make it a living, growing organism Pete 
from precedent to precedent in tune with the changing patterns and conditions o 
life While it is true in principle that a decision rendered by even the highest 
judicial authority will have no binding force as a precedent if it had been rendered 
in eee of the terms of a statute or a rule having the force of statute a decision 
of the Court EA statute or a rule having the force of a statute stands on the 
same footing as any other decision on a question of law!. Thus judicial decisions 
whether on a point of common law or by way of interpreting a statute serve as 
valuable precedents. Refusal to follow the decisions of the Superior Courts or 
conducting an independent examination of the validity of the principles contained 
therein is apt to destroy the certainty of the law which the theory of Judicial prece- 
dents seeks to establish and is liable to be deprecated?. No less than 53 decisions 
of the Supreme Court have been reported in the columns of this Journal during the 
course of the year in addition to all the important decisions rendered b the Figh 
Court. An endeavour is made herein to assess the onward march of law during 
1965 in respect of at least some of the important titles of law. 


Courts: THem POWERS AND JURISDICTION. 


In V. C. К. Bus Service v. Sethna?, it is held that the exclusion of the civil Court's 
jurisdiction will not be taken for granted in the absence of express words or neces- 
sary intendment of statutory provisions to that effect, but such exclusion will be 
assumed where a statute prescribes а special forum for adjudicating particular 
classes of action. Palani Атта! v. The Safe Service Ltd.*, points out that when a 





1. Per Lord Greene M.R. in % v. Bristol 2. Kamalammalv. Venkatalakshomi Ammal, (1965) 
Aeroplane Co. Lid., age 2 AUBR. 293 at 300 2 8.0.7]. 638 at 649: xe 2 M.L.J. (8.0) 122. 
cited with & in Surai v. Director of Fisheries, 3. (1965) 1M.L.J. 203. ‚ 
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statute prescribes a new remedy and ibeas the same as an exclusive one in 
сре of a cause of action for which there existedpreviqusly a right of action in a 
ivil Court itis the new remedy which has to be adopted the by litigant for the vindi- 
cation of his right. Thangamani v. State of Madras}, holds that b ordinarily 
there is no justiciable right of a detenu to question either the order d detention or 
the terms and restrictions im under the Defence of India Rules by reason of 
violation of section 44 of the Defence of India Act, 1962, that does not imply that 
the Courts are wholly without either with to the detention order itself 
or with regard to the térms and conditions im ; the place of detention or other 
allied matters ; that these could be canvassed in appropriate peo on two 
grounds, namely, that the concerned authority had exceeded the ambit of 1ts power 
conferred by the Legislature and that there was a colourable exercise of the power 
- or an exercise of it lacking bona fides and animated by some ulterior object shown 
to the satisfaction of the Court. Annamalai and Co. v. Deputy Registrar, decides 
that the power contained in section 57 of the Stamp Act is in the nature of or coupled 
with an obligation enabling the parties affected by the assessment of stamp du 
to demand a reference ; that while the Chief Controlling Revenue Authority 
have no jurisdiction to make a reference except in a case pending before it no such 
limitation operates when the Court deals with the matter by the issue of a prerogative 
writ to direct a reference ; and that though the Revenue Authority will have decided 
the case finally as far as it was concerned, it was yet open to the h Court to call 
for a reference. Anant Narayan v. Mi Fergusson 144.2, makes it clear that the 
б кен уе ded an address within the Viridis Hon of the High Court under section 592 
(c) and the name of a person within the jurisdiction under section 592 (d) of the 
Companies Act will be sufficient to confer jurisdiction on the High Court accordi 
to the rules of Private International Law in respect of the foreign companies implead- 
ed as defendants in a suit in this country. In Periaswami Gowndar v. Sundarssa 
Ayyar*, the Supreme Court lays down that in a suit for framing a scheme fora 
temple the Court might in an appropriate case put the archakas in possession of a 
rtion of the temple lands towards their remuneration for services to the temple 
ut it has no power to do so in a suit for the ejectment of the archakas. Raghava 
Pillai v. S alli Peeran*, holds that so long as there is an order that can be the 
subject of the exercise of the revisional powers of the High Court and it is made on 
merits by a subordinate Court or Tribunal it must show on its face the application 
of judicial mind to the merits, and the Court or Tribunal has no power to rest its 
decision on its subjective satisfaction without any reference to the unds of that 
decision. Velayudam Топла у. Ттопж, lays down that the High Court has по 
jurisdiction inSecond Appeal to interfere with what is virtually a question of fact even 
if that finding be erroneous, that where it feels the di by the lower ap te 
‘Court to be inadequate or imperfect it may set aside the decree and remitlit for er 
hearing and disposal ; but where explicit findings of fact on the real points arising 
in the case have been given by the trial Court and are not dissented from by the 
superior Court, and the lower ap te Court has reversed the trial Court's decision 
"without reference to the relevant findings based on evidence given by the trial Court, 
the High Court may under section 103 of the Civil Procedure Code determine the 
issue of fact necessary for the disposal of the a and restore the decree of the trial 
Court. In Amalgamated Commercial Traders v. Hariprasad’, it is pointed out that every 
Court has an inherent power to strike out scandalous matter in any record V eir m 
ing on its file and in the exercise of that power it can expunge scandalous allegations 
-which are irrelevant to the ings even though they are contained in an affi- 
„davit and not in the pleadings ; but nothing can be scandalous which is relevant. 
Ramalingam v. Mahalinga Nadar*, makes it clear that contempt of Court is essen- 
tially a matter concerning the administration of justice and the dignity and authority 
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of judicial decisions; that a party can bring to the notice of the Court facts constitut- 
ing what may appear to amount to contempt of Court for such action as the Court 
may deem it expedient to take, but cannot make it a mode by which the rights ofa 
party adjudicated upon by a Tribunal can be enforced against the other ; 
and that contempt jurisdiction should be reserved for what essentially brings the 
administra Pen Me into contempt or weakens it as distinguished from a wrong 
that might be infli on a private by infringing a decretal order of Court. 
Adoocats-Gensral, Madras v. Sundaram}, lays down that every private communication 
to a Judge for the purpose of influencing his decision upon a pending matter whe- 
ther qr not accompanied by the offer of a bribe or personal abuse is a contempt 
-of Court, that this will be so notwithstanding that the substantial allegations in the 
letter to the Judge were also contained in Бере proceeding itself, and that it is 
not necessary to consider in such matters whether the Judge will be likely to be 
influenced or not by such letter. Advocate-Gensral v. i*, holds that where а 
party to an pee pending before a District Judge wrote a letter to the Chief Justice 
alleging, without any attempt at justification thereof, that the District Judge was 
corrupt and that he аве that а just decision would not be rendered in the 
appeal pending before him, the party was guilty of gross contempt in asmuch as the 
statements were prima facie of a libellous nature and will, if published, create an 
apprehension in the minds of litigants as to the impartiality of the Judge. У.Р. 
Chakravarthi, In re®, decides that the power of the High Court to review its previous 
order removing an Advocate from its Rolls vested in it under section 12 (6) of the 
Bar Councils Ach 1926 is also at the same time a remedy in favour of the affected 
party and as such stands saved upon the general principle of section 6 (c) and also 
section 6 (e) of the General Clauses Act notwithstanding ере the Advocates 
Act, 1961 ; and, therefore, even apart from the amplitude of the High Court's 
inherent jurisdiction it has the power to entertain an application for rescission of its 
earlier order directing the removal of the applicant from the Roll of Advocates. 
CONSTITUTIONAL Law. 

In V. S. Rice and Oil Mills. v. State of A. P.*, the Supreme Court makes it 
clear that the State is not bound by a statute unless it isso provided in express 
terms or by necessary implication; that in applying the rule the Court must attempt 
to ascertain the intention of the Legslature by considering all the relevant provisions 
of the statute together and not concentrating its attention on a particular provision 
which may be in dispute between the parties ; and that where the question is not 
жо much whether the State is bound by the statute as whether it can claim the benefit 
of the provision of a-statute the same rule of construction may have to be applied as 
where the statute may be for the public good and by claiming the benefit conferred 
onitbyitsprovisionsthe State may allege that it is serving the public good. 
Vedaranyeswaraswami Devasthanam v. State of Madras*, points out that Courts are not 
concerned with the wisdom of the legislative policy ; that the question whether a 
law is a piece of colourable legislation and as such void does not depend upon the 
motive or bona fides of the Legislature passing the law but on its competency to pass 
that particular law ; that what the Courts have to determine in such cases is 
whether though the Legislature has purported to act within the limits of its powers 
hires ups and reality transgressed those mom the ion being 

iled by what appears on a proper examination to be pretence or disguise ; that 
the question of competency is not concerned only with distribution of legislative 
powers under the Constitution, but it should also be seen whether the substance of 
the enactment is such that it transgresses the fundamental rights guaranteed by the 
' Constitution ; and that the principle appia to taxing statutes as well. Chattanatha 
Karayalar v. State of Madras, holds that the Legislature can delegate to the Execu- 
tive and its officers power only subject to certain conditions, limitations, and restric- 
tions but not in а manner amounting to abdication of its legislative functions ; that 
before delegating the Legislature must indicate its policy, the principles and limits 
== DU EA O L S 
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subject to which alone the Executive can make appropriate rules ; that in 

to tax, the Legislature itself has got to determine ihe rate of tax or at least indicate 
the principles for the fixing of the rate by the Executive ; and that once the 

lature provides for the levy of the tax and prescribes the rate there is no objection. 
to its delegating to the Executive the manner of levy and collection and the machi- 
nery for collection by making suitable rules. In Sajjan Singh v. State of Rajasthan’, 
the Supreme Court expresses the view that though Aride. 13 (2) of the Constitu- 
tion refers to any law in general which literally construed may include a law made 
in the exercise of the constituent power under "article 368 still having regard to the 
fact that a specific, unqualified and unambiguous power to amend the Constitu- 
tion is conferred on Parliament it would be unreasonable to hold that the word 
‘law’ in Article 13 (2) takes in constitutional amendments passed under Article 
368. Ramasawmi, In ге?, decides that inasmuch as under the principles of Inter- 
national Law in the case of a foreign settlement obtained in an ТА country 
by conquest or cession from another power the law of the Jatter country continues. 
till the islature changes it and the principle has been carried out in regard to 
Pondicherry in section 5 of the French Establishments (Administration) Order,. 
1954, section 4 of the Pondicherry (Administration) Act, 1962, and section 4 (2) (d) 
of the Pondicherry (Laws) Regulation, 1963, the pre-existing French law has become: 
the established law in force in that area within the meaning of Article 13 (3) (a) 
of the Constitution ; and the fact that the law thus gi validity was o y 
a law in force in what was foreign territory will not affect the question of its being 
an established law in the territory newly added to the Indian Uni nion. Mohidssn v. 
State of Madras?, decides that the contention that when there are a number of 
persons involved in an offence it is ‘discrimination’ within the meaning of Агі- 
cle 14 to grant pardon to one of them under section 337, Criminal Procedure Code, 
and to prosecute the others involves a misconception of the scope of Article 14 ; 
and that it is not a case of failure to give protection to the accused who are prose-- 
cuted but only a case of ining from prosecuting one of the accused for certain. 
reasons enjoined by the statute in the interests of the successful prosecution of certain. 
other persons and getting the best evidence against the them. Rainbow Trading Co. v. 
Assistant Collector of Customs*, makes it clear that Article 14 doesnot prevent reasonable 
classification being made subjecting one class to certain burdens while not imposing- 
such burdens on others or conferring advantages on a specified class while not so 
conferring on others provided that in all such cases the classification has a just rela~ 
tion to the object sought to be achieved by the legislation which is challenged as 
discriminatory; that section 171-A of the Sea Customs Act of 1878 as amended in: 
1955) is not violative of Article 14 as it is intended to apply to investigations under 
the enactment and there is no differentiation or discrimination made between one 
person and another. Dr. Srinivasan v. Union of India*, lays down that where the 
concerned statute or the rule made under it applied unequally to persons or things. 
similarly situated it would be a direct violation of the guarantee under Article 14 
and the statute or rule would be struck down, but that where the evidence adduc-. 
ed showed that the criteria adopted in the allocation of existing members to the 
constituencies under the Delimitation of Council Constituencies (Madras) Amend- 
ment Order, 1961, issued by the President as well as the reasons leading to the 
Order were reasonable the Order and the allocation would not be unconstitutional. 
In H. Mawls v. State of A.P.*, the Supreme Court points out that the Madras 
Vexatious Litigation Prevention) Act, 1949, does not offend Article 14 since it 
does not create any unreasonable distinction between litigant and litigant but it 
cannot operate in the € Telangana area of Andhra Pradesh since it had not been ex- 
tended to that area ; and no provincial legislation can have extra-territorial 
jurisdiction. In Krishnaswami Naidu v. State of Madras’, the Supreme Court lays 
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down thatsection 5 (1) of the Madras Land Reforms (Fixation of Ceilings on 
Land) Act, 1961, which fixed a double standard in the matter of providing ceiling 
as Well as the provisions in section 50 read with Schedule III to the Act with 
respect to compensation being discriminatory are violative of Article 14, and those 
being the pivotal sections of the Act the whole Act must be struck down as 
unconstitutional. In Abdul Shukoor & Co. v. State of Madras 1, the Supreme Court 
holds that section 2 (1) of the Madras General es Tax (Special Provisions) 
Act, 1963 discriminates against imported hides and skins sold up to the Ist 
August, 1957 up to which date the tax on the sale of raw hides and skins was at the 
rate of 3 pies per rupee ; that the sub-section being void in its provision with 
respect to a certain initial period, the provision with d to the period as 
enacted cannot be changed to the period for which it could be valid as that would 
be re-writing the enactment; that since section 2 (1) was void the other provisions 
of the section were also unenforceable; and that the competence of the Legislature 
to make a law for a certain past period depends on its present legislative power 
` and not on what it possessed at the period of time when its enactment was to haye 
operation. Rajendraswami of Govimutt v. Commissioner, Н.К. and C.E.* lays down 
that fundamental rights are not retrospective in their operation, and even if a 
Citizen had been deprived of his fundamental rights by a valid scheme framed 
under a valid law at a time when the Constitution was not in force, the mere fact 
that such a scheme would continue to o te even after 26th January, 1950, would 
not expose it to the risk of facing a enge under Article 19. H. Mawle v. State 
EA А.Р. makes it clear that the Madras Vexatious Litigation (Prevention) Act, 
949 is not repugnant to Article 19 as it does not prevent a person declared to bea 
habitual litigant from bringing genuine and bona fide actions but only cuts short 
attempts to be vexatious. In Vajrapani Naidu v. New Theatres Carnatic Talkies, Ltd.*, 
the 8u e Court decides that section 9 of the Madras City Tenants Protection 
Act (of 1922 as amended in 1955) requiring a lessor to convey to the tenant the 
site demised at a price to be fixed by the Court does not impose an unreasonable 
restraint upon the punt of the landlord to hold and dispose of pro within the 
meaning of Article 19 (1) (f) and that if the law is not invalid as offending that 
provision no independent infringement of Article 31 Ө, may be set up. In 
V. S. Rice ' 8 Oil Mills v. State of A.P.5, the Su € Court lays down that 
the power to regulate price must necessarily include the power to increase it so as 
to make it fair; that section 3 (2) (b) of the Madras Essential Articles Control and 
Requisition (Temporary Provisions) Act, 1943, ee for controlling prices 
at which an essential article may be bought or sold will take in articles which may 
be sold or purchased by the State ; that the State therefore can competently issue 
a Notified Order controlling the price in that behalf ; that the made in the 
tariffs was reasonable and in the interests of the public and cannot be said to con- 
travene Article 19 (1) (f) and (g). Rainbow Trading Co. v. Assistant Collector of 
Customs® points out that section 171-A of the Sea Customs Act (of 1878 as amended 
in 1955) is not repugnant to Article 20 (3) as its main purpose is only to gather 
information and the guarantee afforded by the latter provision can only be in rela- 
tion to a prosecution or proceeding in a criminal Court. In Satpanarayana у. Yelloji 
Rao”, the Supreme Court makes it clear that a mixed question of law and fact which 
has not been raised in the pleadings and with respect to which no issue was raised 
and no arguments were addressed in the lower Courts cannot be raised for the first 
time before the Supreme Court. Mohammad Syed v. Mohammad Jaffar* lays down 
that, where a suit filed by the plaintiff claiming to be entitled along with the defen- 
dant 1 to joint atawai of a wakf is decreed by the High Court, reversing the 
decision of the Court below, the defendant cannot invoke Article 133 (1) (a) or (b): 
for the purpose of obtaining leave to appeal to the Supreme Court as the real subject- 
matter in dispute between the parties, viz., the claim to joint mutawalliship would be 
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incapable of valuation ; and that when such a case does not involve any substantial 
estion oflaw leave to appeal cannot be granted even under Article 133 (1) (e). 
Murali Santaram & Co. у. C.I.T., Madras holds that no appeal lies to the Su 
Court against an order of the High Court refusing to direct the Income-tax Tribunal 
to state a case. In Mukund Deo v. Mahadu!, the Supreme Court decides that in an 
appeal with Special Leave under Article 136 the Supreme Court will not ordinarily 
discard the findings of the High Court on what is essentially a question of fact and on 
which question the Court was competent under the law governing the appeal 
before it to arrive. In Balakrishna Iyer v. Ramaswami Iper*, the Supreme Court makes 
it clear that leave granted to the ap t under Article 136 is not irrevocable ; 
that if in a given case the respondent brings to the notice of the Court facts which 
would justify such revocation the Court would not hesitate to do so in the interests ` 
of justice ; that there is no unqualified rule that leave should be refused merely 
because the party has not moved for leave to file a letters tent appeal ; that if 
the respondent-caveator appears at the s when Speen Pease is granted and 
resists the grant on the ground of the ap Us failure to ask for leave to file a 
letters patent appeal and the resistance is rejected on the merits and Special Leave is 
granted it will not-be open to such respondent to raise the point over dgain at the time 
of the final hearing of the appeal ; but if the caveator does not appear, or having 
appeared does not raise the point, or even if'he raises the poirt the Court does not 
decide it before granting Special Leave, the point cah' be raised at the time of the 
final hearing, and in such a case there would be'no technical bar of res judicata. 
In Sajjan Singh v. State of Rajasthan‘, ihe'Supreme Court takes the view that an 
amendment of the fundamental rights ‘may reduce the area over which the High 
Court’s powers under Article 226 would operate, but it is only where the effect of 
any such'amendment is direct and not incidental and is of a significant order the 
case would fall within'the proviso to Article 368. — T hangamani v. Stats’ of Madras* 
holds that Article 226: confers upon all the High Courts very wide powers subject 
only to the litrits of territorial jurisdiction and the availability of the’ person or 
ашу upon whom the-writ issues within such territory ; thatthe power as well 
as the jurisdiction must be construed as wide and overriding and could not be affected 
by the’ provisions of a specific enactment seeking in effect to curtail the exercise of 
such a power’; but'the exercise of the writ jurisdiction is always within the limits 
of the proper recognition by the High Court of factors relevant to powers delegated. 
to the Executive by the Legislature ; and where the: compulsory disclosure of 
information by the State even to a Court might imperil security the High Court wilt 
not exercise the writ jurisdiction in a mode that necessitates such disclosure. Vridha- 
chalam v. Stats of Madras? expresses the view that where the issue of a writ was sought 
only to the order of dismissal and restoration of the petitioner to his 
rights in the service of the State it is only a personal right of the petitioner that is 
sought to be ventilated and therefore if the petitioner is no longer alive to avail: 
himself of the benefits of the remedy his: legal representatives cannot continue 


the writ. Taj: Makal Trans v. , Regional Transport ‘Authority’ makes it 
clear that die purpose of eunt A o His to inhibit or restrain inferior 
Tribunals from ing jurisdiction or proceeding patently beyond the bounds of 
jurisdiction ; that, though the writ is not a writ of course, it is a writ of right and 
yot merely discretionary in character ; that where p ings in an inferior Court 
are partly within and partly without its jurisdiction prohibition will lie against 
that which is in excess of jurisdiction ; that the existence of an alternative 
ied s itself is no ground for declining to issue a writ of prohibition where it is 
patent that the inferior Tribunal was assuming a jurisdiction that it does not ; 
and that, if there is jurisdiction over the matter before the Tribunal prima facie and 
facts canvassed before it in one way or another may affect the issue as to the boundary 
of that jurisdiction, the Tribunal should be permitted to function and to determine 
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its суа нагы, and the writ should not issue to узе such ап enquiry. 
In S.R. V.S. (P.), Ltd. v. Chandrasekharan!, the Supreme Court states that the High 
Court in dealing with applications for writs of certiorari is not exercising the juris- 
diction of ап appellate Court, that it would be inappropriate for the h Court 
to issue the writ mainly or solely on the ground that all reasons have not been set 
out in пеш of the appropriate authority, and that the decisions on questions 
of fact er the Motor Vehicles Act having been left to the appropriate authorities 
consfituted into quasi-judicial Tribunals in that behalf should not be interfered 
with uitder the special jurisdiction conferred by Article 226 unless the well-recognised 
tests in that are satisfied. In Stats of Madras v. Sundaram?*, the Supreme 
Court points out that it is now well settled that a High Court in the exercise of its 
Jurisdiction under Article 226 cannot sit in ap over the findings of fact recorded 
by а competent Tribunal in a properly conducted departmental enquiry against 
& public servant except wheh it be shown that the im ed findings were not 
supported by any evidence, and the adequacy of the evidence to sustain the 
is not a question before the High Court when exercising jurisdiction under Article 
226. In D.LG. of Police v. Amalanathan*, itis made clear that where there are a 
number of charges against a delinquent officer and some of them are proved and 
fome of them are held not proved it is open to the High Court in writ ing 
to hold that the order of punishment ОВ be valid even оп the basis of the charges 
found proved‘; but the principle cannot be extended by breaking up the enquiry 
into portions and ignore a stage of the enquiry that should be treated as invalid and 
rely on the evidence elicited at the anterior stage; and where at a certain ecd 
the enquiry the delinquent officer applied to the, enquiring officer (third o 
to continue the enquiry) for a ds nove enquiry stating that in case of refusal of 
est he would apply to the higher authorities and, though the enquiry.was adjour- 
ned for a month xp D.I.G. refused the request the enqui саноеи to 
complete the enquiry without notice to the delinquent officer by hi xamini 
the. pes о. for the’ defence the enquiry is vitiated on that ground. 
Kumaraswami Gounder v. Joint Collector? reiterates the, principle that the jurisdiction 
of the High Court under Article 226 cannot be invoked to investigate into disputed 
uestions of fact and give relief on that basis, and that a controversial question like 
€ disqualification of members under the Madras Village Panchayats Act, 1958, 
cannot be rajséd in writ proceedings challenging the validity of a no-confidence 
motion passed at a meeting. Assistant Collector of Customs v. Fain“ expresses the 
view that where there are adequate data for the Customs Authority to find the real 
value and the deliberate undervaluation of goods imported in excess of what was 
issible under the licence issued the finding cannot be assailed in writ proceedings. 
thi: ; Pillai v. Regional Transport Authority’ makes it clear that where a 
Tribunal declines jurisdiction on the ground of lack of jurisdiction the aggrieved 
party should move for a writ of mandamus and not for a writ of certiorari ; that 
the scope of sertiordri is to wipe out the offénding order which іп some cases may have 
the effect of restoring the application from out of which the writ drose'to the file 
of the Tribunal ; but the failure of the Tribunal to restore and deal with it can 
be corrected only by mandamus ; and the High’ Court may however, to ensure 
justice, ignore the form of relief sought by the applicant and grant him dre 
relief by issuing the appropriate writ. Government of Madras v. Workmen of S.S.W. Р. 
Society® holds that when the Government decides to refer or not to refer an 
‘industrial dispute’ for adjudication by the appropriate Tribunal there are no 
two parties nor any question of affecting the right of any party p such administra- 
tive decision ; that therefore, when an aggrieved party moves the High Court for 
a writ of mandamus to direct the Government to refer an ‘industrial dispute’ 
under section 10 (1) of the Industrial Disputes Act it is not necessary for that party 
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to implead as a to his application the other party to the dispute, namely, the 
management ; that the only party interested is the Government, and therefore, it 
cannot be contended that the Court has no jurisdiction to issue a writ of mandamus 
"without giving an opportunity to the management to show cause against the issue 
of the writ. Ansari Doraiswami v. Union Territory of Pondicherry! expresses the view 
that where the petitioner had been improperly excluded from an auction sale of 
the lease to collect motor cars parking dues, by the Mayor, at a stage which was not 
the final, and it appeared that the bids would have gone far higher had he прї been 
excluded, and there was thereby detriment to the public revenues, the interference 
in writ jurisdiction is imperative and a mandamus can issue. Rishtkeswar Naidu v. 
Srinivasa Reddiar® holds that where after an application challenging the appoint- 
ment of a person as a Village Headman on certain grounds was rejected by the 
‘Revenue Authorities the Supreme Court decided that the office is not hereditary, 
and thereupon, the applicant sought a writ challenging the appointment made as 
contravening the Supreme Court decision, the writ cannot be rejected on the ground 
that the objection had not been taken before the Revenue Authorities. Shanmugha 
Perayyar v. State of Madras* decides that where after a civil suit attacking a Govern- 
ment notification extending the provisions of the Madras Hindu Religious and 
‘Charitable Endowments Act, 1951, on certain grounds had been dismissed a writ 
petition questioning the validity of the notification on the ground that the concerned 
charity was not a ‘ Hindu charitable endowment confined exclusively to the Hindus’ 
-will not be permitted, as the petitioner had not raised the point in the suit itself. 
Swami Motor Tri (P.), Lid. v. Raman Y Raman (P.), Lid.* lays down that when 
the objection to the jurisdiction of the State Transport Authority to entertain а 
petition has not been taken before that Authority while he was disposing of that 
petition such objection cannot be raised in a writ petition filed against an order of 
that Аара рен on that petition. Management of Presidency Talkies v, Its 
Workman’ decides that where without taking into consideration in regard to a 
ake employed in a cinema theatre as a ticket collector alleged to be suffering 
leprosy the question whether the disease was in a quiescent stage and hence 
the person could be employed without risk to the public, the Labour Court 
an order directing the re-instatement of the employee the order is liable to be quashed 
under Article 226 of the Constitution. Nafisa Tahara Be, v. Corporation 
-Madras* holds that where notice of an intended amendment of the assessment books 
calling upon the assessee to state his objection, if any, to the amendment 
on a ified date under rule 3 of Part I-A of Schedule the Madras City 
Municipal Act, 1919, as well as the notice of demand under section 137-B calling 
for the payment of the enhanced tax for the half-year were issued on the same day 
кине шешен cated upon o рау сааш чк чыкарар iod and 
informed that in default steps would be taken to realise the amount, notice is 
illegal and liable to be q ed under Article 226, and a writshould properly issue 
to the notice notwithstanding that the assessee might have other remedies 
er the Act. In Deputy Commissioner of Commerical Taxes у. Devar & Co.!, it is 
pointed out that before the Constitution Sixth Amendment, under Article 286 (1) (её), 
a sale by transfer of documents of title relating to goods on board of a ship at a point 
of time after the ship had navigated into the territorial waters but before the 
-crossed the customs ier must be held to be a sale in the course of import within 
the meaning of the Article. Day Commissioner of Commercial Taxes v. Devan? 
holds that, before the Constitution Sixth Amendment, Article 286 (1) (a) read 
"with the Explanation took in and covered inter-State purchases and sales, that the 
ban imposed on the State to tax sale or purchase taking place outside the taxing 
State was absolute, and that Article 286 @ could not be interpreted as enabling 
Parliament to destroy it. Burma Shell Oil Storage, etc. Co. v. State of Madras? decides 
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that the place of the passing of pro in goods is the place of sale ; that, on that 
test, inasmuch as the sale had ks pice in Бгл ий lide Madras Stace 
the latter would not be entitled to levy tax on the sale in question ; and that there 
was no inter-State element in the transaction so as to attract the application of 
Article 286 (2). Bombay Company (P.), Lid. v. State of Madras! states that where 
the actual deliveries of goods were made outside the Madras State and the goods 
besides being delivered to places outside the Madras State were also intended for 
tion in the delivery States, the ban provided in Article 286 (1) (a) prohibit- 
ing а State from taxing a sale which took place outside the State would apply. 
Deputy Commissioner of Commercial Taxes v. Madura Knitting Co.* lays down that where 
arc delivered to buyers outside the State of Madras for consumption in the 
elivery State that would suffice to attract the ban under Article 286 (1) (a) and 
render them not liable to tax in the Madras State, and merely because the goods 
were in the Madras State at the time of the sale it cannot be said that Explanation 2 to 
section 2 (А) of the Madras Sales Tax Act, 1939 would be attracted so as to make 
such sales taxable in the Madras State. M/s. K. L. Jokar Y Co. v. Deputy Commercial 
Tax О 3 makes it clear that the State Legislature when it proceeds to legislate 
under Entry 48 of List II of the Seventh Schedule of the Government of India Act, 
1935 or under Entry 54 of List II of the Seventh Schedule to the Constitution can 
only tax sales within the meaning of that word as defined in the Sale of Goods Act ; 
that the essence of sale Adde ibat Act is that the pro should from the 
seller to the buyer when a contract of sale is made except in the case of a conditional 
sale ; that therefore, any legislation by the State islature making any agreement 
or transaction in which property does not pass from the seller to the buyer a sale 
would be nd its legislative competence ; and that hire-purchase agreements 
are not conditional sales. In Susai v. Director of Industries‘, it is held that, under 
Article 294, the properties which had belonged to the Provincial Governments 
before the Constitution would after the commencement of the Constitution stand 
vested in the respective succeeding State Governments subject to certain exceptions 
and adjustments ; that that Article is not made subject to any other provision in the 
Constitution ; that chank fisheries (i.¢., fisheries where fishes are ga from the 
sea-bed) are not within the ambit of Article 297 ; that what is vested in the Union 
under that Article is what underlies the ocean within the territorial waters of India 
and not the territorial waters themselves ; that for purposes of ae under the 
Article the dividing line appears to be between the bed of the ocean and the waters 
above it ; and that what does not underlie the bed of the ocean is clearly outside 
the purview of Article 207. In Kastwri Lal Кана Ram Jain v. Stats of U.P.*, the 
Supreme Court points out that the State may sue or be sued in relation to its affairs 
in cases like those in which a corresponding Province might have sued or been sued 
if the Constitution had not been enacted ; that it would be competent to Parliament 
or the Legislature of a State to make i Be hag provisions in regard to the topic 
covered Article 300 (1) ; and since the State of Uttar Pradesh had not passed 
any such іам the. Government's liability for loss caused to a citizen by acts of its 
public servants has to be determined by reference to the question whether a suit 
would have been competent against the co ndi ince. In DIG. o 
Police v. Amalanathan*, Eis made clear that the ‘ mme subject to which a SEBS 
servant holds office as expressed in Article 310 (1) is the individual pleasure of the 
President or the Governor as the case may be ; that the power cannot be delegated 
to any other authority ; that the only restriction on the exercise of the pleasure is 
that provided in Article 311 ; that the authorities mentioned in Article 309 can 
make laws and frame rules subject to the power of the President or the Governor 
regulating the scope and content of the doctrine of reasonable opportunity embodied 
in Article 311 ; that the violation of such rules will be justiciable ; but the rules 
may be framed for purely administrative purposes, and the question how far the rules 
are justiciable would depend upon whether such rules are merely directory or manda- 
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an Singh v. State of Rajasthan!, the ue Court points out that the 
of Article 368, the substantive the proviso thereto, must on a 
ase construction be harmonised with each other in the sense that the sco 
and effect of either of them should not be allowed to be unduly restricted or 
that where the effect of an amendment of the Constitution on Article 226 is direct 
and significant and not incidental the proviso to Article 368 will not apply ; that 
x fonce power under Article 368 can be exercised by Parliament both pros- 
and retrospectively ; and that the power to amend in the comtext of 
idc 368 1 is a very wide power and cannot be controlled by the literal dictionary 
erie of the word ‘ amend’. 


INDUSTRIAL Disputes Аат. 


In United Bleachers v. Presiding Officer?, it is held that while unreasonable and 
unjustifiable delay in raising dispute would be a relevant factor for the consideration 
of the Court even disentitling it to decline relief altogether, the mere circumstance 
that the workmen did not raise a dispute for a long time cannot be a sufficient ground 
for declining relief ; that the true position is that, while the time that subsequently 
elapses once the industrial dispute been raised would of course be quite irrele- 
vant on the consideration of relief, the delay that might have occurred between the _ 
occasion for the dispute and the agitation or complaint which leads to the reference 
would be a relevant circumstance in shaping the relief ; that it is entirely a matter 
for the Labour Court to decide ; and that, where in an award of the Labour Court 
under the Industrial Disputes Act there is no ific treatment of a question of laches 
on the part of the workers in raising a dispute though the employers in their statement 
before the Labour Court specifically pleaded that the delay and laches on the part 
of the workers disentitled den: to any relief, it is the Labour Court that should be 
directed to deal with that point upon the merits and the High Court should not dis- 
poen uestion in certiorari proceedings. Workers of R. P. David & Co. v. 

anagement? holds that there is no ш prescribi the order in which witnesses 
should be examined in a domestic enquiry, that all that is necessary is that the 
Tribunal should consider only relevant evidence and give an opportunity to the 
person proceeded against for rebutting it, that where a Regional Transport Autho- 
rity has passed an order suspending the driver's licence for the offence of pe 
ing and the order had become final against him it will be a relevant piece of evidence 
which the Tribunal conducting a domestic enquiry the driver on the selfsame 
charge of overspeeding on the same occasion, and that it will not be a case of the 
Domestic Tribunal basing its findings on the findings of a different Tribunal. 
Papammal Annachatram v. Labour Court* declares that an individual dispute between 
a workman and his employer is outside the definition of an ‘ industrial dispute ’ in 
section 2 (k) of the Industrial Disputes Act, 1947 ; that where an annadana chatram 
started with the express object of шв poor pilgrims from distant places took on 
the imparting of free boarding and lodging for about two hundred and twenty-five 
students within its range of activity, and its establishment consisted of three clerks 
and three cooks, such activity of the chatram can be viewed as an adjunct of educa- 
tion rather than as an activity partaking of the nature of trade or business though the 
trustees of the chatram were not educational authorities ; that the dismissal of a 
clerk for misconduct is not an * industrial dispute’; and that as no other employee 
of the employer had supported the dispute and the controversy was sponsored by an 
outside body the matter stood outside the definition of ‘industrial dispute’. Vijaya- 
kumar Mills v. Secretary, Workers’ Union? states that a dispute regarding the dis- 
charge or dismissal of an individual workman without more though only au individual 
dispute сап become the subject-matter of an industria] dispute which can be 
referred to the Labour Court if the workmen in general or a section of them forming 
an appreciable number take up his cause ; that it would be open to the workman 
of an employer to raise a dispute in regard to the employment or non-employment of 
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any person who is not an outsider ; that the dispute must Беа collective dispute and 
the party raising it must have either a direct interest in the subject-matter of the 
ispute or a substantial interest therein in the sense that the class to which the aggrie- 
party belongs is substantially affected thereby ; that so long as the person in, 
t of whose employment the dispute is raised 1s а * workman ? it can be reason- 
ably said that the other workers er the same employer, whatever the nature of 
the work or conditions of service might be, would be substantially interested in the 
questioh ; that an employee who нса in any work or operation which is 
incidentally connected with the main industry of the employer would be a ‘ work- 
man * provided the other requirements of section 2 (з) are satisfied ; that a time- 
keeper in a mill is a * workman ’, and where he is dismissed and the workers raise a 
dispute about it and espouse his cause there is an industrial dispute which can be 
legally referred to the Labour Court. Messrs. Associated Publisher v. Theobald! 
decides that the fact that travelling allowance was made to the working journalists 
employed by the management even when they were on leave showed that it was a 
benefit derived by them and not merely an equivalent for incurred, and, 
as such, the ‘ ' derived by the working journalists would include travelling 
allowance шаш of gratuity and retrenchment benefits. Management of 
Guruviah Naidu & Sons v. Wor ! lays down that when the proviso to section 
10 (1) speaks of a dispute not ‘ likely to affect’ more than hundred workmen what 
is meant is that not only those who are actually involved in the dispute but also 
those who are interested in it or concerned with it will be regarded as persons ‘ likely 
to be affected’ by the E ; that the words ' likely to affect’ should be under- 
stood in the same way as the words * workmen concerned in the dispute ’ in section 
33; that where 48 out of 100 workmen wereretrenched and a reference was made by 
the State Government to the Labour Court under section 10 (1) and the manage- 
ment contended that as all the workmen under its employment should be taken to 
have been appointed on ae date when it acq the concern there was no 
room for the application of section 25-G ; that the dispute raised was likely to affect 
more than hun workmen and the reference to the Labour Court under section 
10 (1) was without jurisdiction ; and that theLabour Court is entitled in adjudicating 
оп a reference to take note of the fact that the retrenchment of some of the workmen 
whose dispute had been referred had since been cancelled and the propriety of the 
retrenchment of those workmen no 10 rose for s le see Government of 
Madras v? Workmen of S.S.W.P. Society? holds that in ing or refusing to refer 
an industrial dispute under section 12 (5) read with section 10 (1) the Government is 
performing only an administrative act not involving а determination of tbe rights 
of the partiés to the dispute ; that the Government has necessarily to consider certain 
relevant facts and circumstances for finding out whether an industrial dispute exists 
юг whether there is a reasonable apprehension thereof and as to the expediency of 
making a reference ; that it is not necessary for the existence of an industrial dispute 
for the purpose of section 10 (1) that the claim on behalf of the employees should 
necessarily be a lawful one ; that the essential requirement is that such claim should 
be on behalf of the workmen generally ; that the lawful dismissal of a workman can 
properly form the subject-matter of a trade dispute ; that the question whether 
there is a prima facie case for reference which it will be the duty of the Government 
to consider in a case fálling under either section 10 (1) or 12 (5) will necessarily 
involve going to some extent dt least into the merits of the case but not to the extent of 
an adjudication on the merits; that once the Government finds there isa prima 
facie case it is its duty to refer the dispute unless it considers it inexpedient to do so ; 
that the mere fact that a dispute has been raised by all the workmen cannot mean 
that the Government should necessarily refer the dispute ; that it is not every indi- 
vidual dispute sponsored by a trade union or by an appreciable body of workers 
that should be referred to adjudication ; that if the Government finds any principle 
involved in the grievance of the individual worker it will undoubtedly be one for 
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adjudication by the Tribunal ; and such decision of Government is only a decision 
as to whether the machinery created by the statute should be put into action with а 
view to solve the dispute and not a decision on the dispute itself. Management of 
Jawahar Mills v. Industrial Tribunal! points out that the words ‘ without reasonable 
cause ’ in section 22 as in the proviso to section 9 (2) of the Payment of Wages Act 
will have no ing because there cannot be a reasonable cause to something which 
the law treats as an illegality, and that being the case, in a case of illegal strike in & 
public utility service the question of reasonable cause will not arise. Maseakshi- 
sundaram Pillai v. Subbiah* holds that, where in a claim for compensation under 
section 25-F the management disputes the ight of the workmen to receive any 
compensation, it is the duty ene Tabor Coat to decide that question first 
before going into the computation of compensation ; that it is not necessary that 
in all cases the Labour Court should passa speaking order, but where a specific issue 
is framed on a point in controversy the Labour Court has to decide the issue judicially 
and make it a part of its order without leaving it to speculation whether the Court 
applied its mind at all to that aspect of the case. Sundararajan v. Chelliabpan*, 
decides that, where on a dissolution of a firm doing transport business the buses and 
workmen were apportioned between the erstwhile partners, the workmen stil? 
continued to be employed under one of the erstwhile partners and in that sense there 
was no in the employment or the employer, and therefore section 25-FF was 
not applicable ; and the employees are not entitled to retrenchment compensation. 
Jagannayakulu v. Presiding Officer, Labour Court* makes it clear that section 33-C (2) 
1 wider than section 33-C (1) and not confined to computation of the benefits arising 
out of an award, settlement, or under the provisions of Chapter V-A; how 
wide the section is and what classes of cases will fall within it are matters to be decided 
in each case ; but in a case where an employee’s service has been terminated section 
33-C (2) will not be applicable for computation of arrears of salary on the basis of 
his former contract of employment ; and where the Labour Court acting under sec- 
tion 33-C (2) did not direct its mind to find out whether the services of the workman: 
concerned were dispensed with on the ground of surplus labour but assumed the 
same from the fact of the termination of his services and awarded retrenchment 
compensation the order was liable to be quashed. Lenox Photo Mount Manufacturing 
Co. v. Ramachary® holds that, where a orn: applied for retrenchment compensa- 
tion and arrears of wages and the Labour Court found it was not a case of retrench- 
ment, it would be co tent to order payment of arrears, if found due, after consi- 
dering the les of diicharge of su -arrears raised by the management ; that sec- 
tion 33-C È is wide enough to enable the Labour Court to decide the plea of dis- 
as a jurisdictional question ;!that the word * benefit’ in section 33-C (2) is. 

not confined to non-monetary benefit which is required to be converted into terms. 
of money but will include also benefits, expressed or, otherwise, in terms of money 
requiring computation ; and that the word ‘ computation’ means merely calcula- 
tion whether simple or otherwise. 


j 


| 
Company Law. 


In Arihanari паца (P.), tay. Swami Goundar*, it is pointed out that those 
who do not subscribe their signature to the declaration required under section 14 of 
the Companies Act in token of their desire to form themselves into a co y and. 
do not agree to take shares as required in the declaration cannot be considered as 
subscribers to the Memorandum of Association ; that though persons have signed 
all the of the memo. if they have not signed the declaration they would not be 
subscri to the Memorandum ; that the conclusiveness of the certificate of 
registration under section 35 would not avail to cure the defect ; that the fact that 
the Articles of Association simultantously read with the Memorandum by one of 
its clauses mentions such persons among the first. directors would not beof any 
assistance, since such, enumeration will not make them ipso facto subscribers to the 
ee ee 
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Memorandum ; and that even if they were subscribers to the Memorandum and 
subscribed for shares they must acquire the qualifications required for a director 
under sections 270 and 271 of the Act. Sres Meenakshi Mills v. Registrar of Companies}, 
holds that section 125 does not apply to a charge or security by a company over its 
аб Чое ааа ауа p company Paving ч рны Wi а Bank 
raises a from the Bank by pleding those fixed deposit receipts, inasmuch as the 
latter is movable property, though there might be a charge such charge is exempt 
from registration under section 125 (4). In the matter of Prabhakar Glass Works, 
Ltd., in liquidation, makes it clear that where the assets of a company were sufficient 
арау аше d pand epee апо пошао сеен sarum there was no justification 
to for contribution from the past members ; that where the call had however 
been made and the order had become final under sections 473 and 483 and the order 
passed in regard to payment to the preference shareholders had uired pe 
the latter cannot be ordered to y any portion of the capital they had ived ; 
and that a just and equitable order to pass would be to return the balance in the 
hands of the Official Liquidator in proportion to the fraction borne by the individual 


contribution of the member to the total contribution made by all the Ж pa 
members. Official Liqa v. Thirunavukkarasu Chettiar’, lays down that, where 
in liquidation ings the Court appoints an administrator directi him. 


to do certain acts and giving him to &ct in a specified manner, but he dis- 
obeys the order and directions of the Court and commits misappropriation and 
diversion of the funds of the company in liquidation; the liquidator can proceed 
against such funds in the hands of the transferees ; that shares issued by a company 
being ‘ goods’ within the ing of section 2 (7) of the Sale of Goods Act the 
delivery of share certificates with blank transfers signed by the transferor amounts 
to a conveyance of good title in the shares to the purchaser, and registry of shares in 
the books is not necessary for vesting title. Anant Narapan v. Massey Ferguson Ltd.* 
takes the view that the Companies Act, 1956, is a valid Act passed under the pro- 
visions of Schedule VII, Items’ 16, 44 etc. of the Constitution ; that under section. 
aa (rro посе о ш docume reuri о De serves ор i mrega om 


pany be deemed to be sufficiently served if addressed to any whose 
address had been delivered to the Regi under section 592 (d) and (c), and left 
at or sent by to the address which has been so delivered ; that the isions 
of sections to 596 arc sufficient to confer jurisdiction on the with 


respect to any defendant or all defendants ; that the existence of jurisdiction derived 
from those provisions will be saved by clause 44 of the Letters Patent from the limiting 
provisions of clause 12 ; that, ane Private International Law, the two criteria 

to be satisfied are the presence of the foreign company within the jurisdiction of the 
High Court at the time of the institution of the suit or the service of summons, and 
submission by the foreign company to the jurisdiction of the.High Court ; that, to 
constitute ‘submission’ in the international sense, it would not be necessary that the 
defendant should actually participate in the trial and it would be enough if he has 
pleaded on the merits of the case; that, though the first defendant had not submitted 

any returns to the Registrar under sections 592 to 596, the High Court will still 

have jurisdiction against the first defendant also from the international law point of 
view as the liability of the first defendant as set out in the plaint was so mixed up with 
the aici Ad the second defendant that for a proper adjudication of the claim of 
the plain it was necessary to have the presence of the first defendant also ; and 


that, when any ү out of the jurisdiction is a necessary or a proper party to an 
зна properly rought against some other person duly served within the jurisdic- 
tion, the will have jurisdiction against the former party as well. 
CONTRACTS AND бреста RELEY. 
In Marayes Ammal v, Nalluswamy, it is held that where a Hindu marries а 
second wife in contravention of the du Marriage Act, 1955, and in consideration 
of the second wife agreeing to the marriage executes a deed of settlement gifting cer- 
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tain immovable properties to the Ppa second wife to be enjoyed by her for her 
life with vested remainder to the chi of the union, both gifts are void as being for 
an illegal consideration; and it cannot be said that the illegality of the consideration 
would render void only the gift to the wife but not the gift to the children of the 
union. Lily White v. Muniswami!, decides that though a condition printed on the 
reverse of a bill may well govern or|modify a simple contract still when in spite of 
the tacit acceptance of the terms by the customer when the bill was received by him 
it is in flagrant infringement of the law relating negligence the Court will nof enforce 
the term as it would not be in the interests of the public or in accordance with public 
policy ; and when an article entrusted by a customer to a firm of launderers for 
‘dry-cleaning is lost due to their negligence, the launderers cannot insist that they 
аге bound to pay the customer only fifty per cent. of the market price or value of the 
article lost on the ground that the bill handed over to the customer contained a prin- 
ted condition to that effect. Mehta v. Tin Plats Dealers Association’, makes it clear 
that before the doctrine of impossibility of performance of contract can be applied 
the first duty is to ascertain the facts forming the basis of the contract and see how 





. far the in circumstances is such as to remove the very foundation of the 
contract itself, since it is of the esserice of the doctrine that the event which causes 
the frustration must have occurred without the default of either and should 


not be a case of self-induced frustration, In Mugniram eee Co. v. Gurbachan 
Singh?, the Supreme Court holds that, if the performance of the contract is rendered 
unlawful either for a determinate period of time or for ап indeterminate period, 
the contract would not stand discharged unless the ban on its performance existed 
юп the day or during the time within which it has to be performed ; and where the 
parties to a sale of land to be executed after the vendor had constructed the roads 
and drains is completely silent as to the time within which the drains and roads 
-are to be completed, time was in no sense the essence of the contract, and the 
requisitioning of the land under the Defence of India Rules will not operate as a 
‘discharge of the contract. Raj Films Circuit v. Munas*, states that, in a suit for 
recovery of the amount advanced and for damages against the defendant, on the 
footing that the defendant has itted a breach of contract and the time for 

under the contract had|come to an end it is not open to the defendant 
to contend that as far as he was concerned the contract was still alive and that he 
had not rescinded it ; that the prin iple of keeping alive can apply only when the 
‘contract is executory or where there is still something to be performed under the 
contract ; and that even if the defendant contends that the plaintiff is in breach, 
his only remedy is to counter-claim for damages and he cannot avoid the application 
of section 64. Narayanan Chettiar у! Arunachalam Pillai*, points out that an agent 
is liable to render accounts to his principal but the latter cannot pick up some items 
in the accounts and file a suit for recovery of the amounts covered by those items as 
if they were due and payable by the agent to the principal ; that the suit should really 
be in the ‘form of a suit for accounts; that. an agent cannot discharge 
himself from the duty of accounting by merely delivering to his employer 
а set of written accounts without attending to explain them and without 
producing vouchers by which thé items of disbursement are supported ; 
and that it is equally settled law that a decree passed in favour of the 
principal without calling upon [his agent to explain his accounts and 
"without finding whether any item 'required explanation or has been wrongly or 
fi entered is not valid. In Sa ayana v. Yelloji Rao*, the Supreme Court 
lays down that, while in England, ific performance pertains to the domain of 
‘equity and there is no period of limitation for the institution of a suit for such relief 
and the time lag depending on the circumstances may be a ground for refusing 
specific performance, in India, specific performance belongs to the domain of statu- 
tory law, and mere delay without such conduct on the part of the plaintiff as would 
«ause prejudice to the defendant does not empower a Court to refuse such relief ; 
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that in both countries proof of abandonment or waiver of his rights by the plaintiff 
in the senseof an agreement to release or not to assert a right is not a precondition 
necessary to disentitle the plaintiff to the said relief; that, under section 22 of the 
Specific Relief Act, the relief of specific performance is discretionary but not arbit- 
rary ; that the cases providing a guide to the Courts to exercise discretion one way 
or the other are only illustrative and the scope of the section after excluding the 
cases mentioned cannot be confined to waiver, abandonment or estoppel ; that if 
any ofthese circumstances is established no question of discretion arises, for there 
will either be no subsisting right or there will be a bar against its assertion ; that, 
therefore, there must be some discretionary field unoccupied by three cases as 
otherwise the substantive section becomes otiose ; and that diverse situations ma 
arise which may induce a Court not to exercise the discretion in favour of the plaintiff. 
Sundaramayyar v. Jagadisan! expresses the view that the plaintiff in a suit for specific 
performance should always treat the contract as still subsisting and prove his conti- 
nuous readiness and willingness from the date of the contract to the time 
-of the hearing of the suit to perform his of the contract and failure to make good 
that case would lead to a rejection of his claim for specific ormance ; that 
where therefore a party to a contract of sale makes a clai for the refund of the 
advance paid and for damages on the footing of its breach by the other party, it 
would amount to a definite election on his part to treat the contract as at an end, 
and therefore, no suit for specific performance could be maintained by him ; and 
that it will not be open to a party to a contract who has once elected to accept the 
breach ing there was a breach on the part of the other side to cancel the elec- 
*ion aad eat the contract as if it were subsisting. 


PROPERTY Law. 


In Laxmi Devi v. Mukand Kanmar*, the Supreme Court lays down that the 
‘positive provision in section 2 (d) of the Transfer of Property Act must prevail 
over the definition of ‘ transfer of property ° in section 5 ; so much so, section 100 
of the Act will apply also to transfers by operation of law and the latter part of that 
‘section must be deemed to include auction sales effected in execution of decrees. 
In Karpagathachi v. Nagaratkinatachi*, the Supreme Court makes it clear that while 
ec donors prohibits the transfer of the bare chance ofa co-widow taking the entire 
* estate as the next heir of her husband on the death of the other co-widow it does 
‘not prohibit a transfer by a widow of her present interest in the properties inherited 
‘by her together with the incidental right of survivorship. Motimul Sowcar v. 

Visalakski Ammal*, points out that in order to invoke the Б of the equity in 
section 41 the eree should prove that the transferor was the ostensible owner, 
that he was holding the property with the consent, express or implied, of the real 
owner and that the erec paid the consideration and acted in faith after 
an enquiry conducted with due diligence or reasonable care ; and the mere fact 
that the real owner has previously controverted the claim of the ostensible owner 
will not disentitle him to advance his rights at a later when the ostensible 
‘.owner purports to act upon her ostensible title. Fakiruddin Sahib v. Ramaswami 
Mudaliar*, holds that, to grant relief on the basis of equitable бр, not only 
should there be pleadings but there should have been evidence on foundation 
can be laid for raising the plea. Gopalakrishnan v. Ramula Reddi*, states that а 
would not be entitled to compensation for improvements under section 51 

and that if he acts bona fide and erects a structure his only right will be to remove 
it. Umar Sait v. Union of India’, expresses the view that it is now well-settled that 
for the purpose of оола transfer Буа debtor under section 53 it is not necessary 
that the transferor should have been actually indebted at the time he makes the 
transfer ; a transfer intended to cheat future creditors would be equally voidable 
at their instance. In Sundararamier v. Krishnamachari®, it is held that section 55 (6) 
1. (1965) 1 M.L.J. 362. 5. (1965) 1 M.L.J. 167. 
2. im 2 m 80) 138. 6. E 1 xn 579. 
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(b) willapply to cases of executory contracts and that where a person all that 
he has paid an advance towards the purchase of a pro and the er has 
improperly failed to complete the sale he is entitled to have his statutory 

over the property in dispute for the amount advanced by him notified in the 
proclamation if the property is brought to sale in execution by another decree-holder. 
Sarangapant Pillai v. ранна Bank, 144.1, points out that the provisions of section 
56 are not exhaustive and that the principle of marshalling is applicable to a bona 
Jide purchaser for value without notice of a prior mortgage. Sambandam Pillai v. 
‘Ramaswami Naidu’, states that a m cannot dictate to the Court the order 
in which he would sell the mortgaged properties ; that it is not open to him to throw 


the burden of the entire debt upon a particular item only of the rae i in 
ties and release the remaining items as he likes ; that if the executing Шш 
has reason to believe that the decree-holder in making a differentiation which the 
law allows him is animated by mala fide motives it can and will step in and direct 
an жагы sale without udice of course to the mortgagee’s right to bring every 
bit of the hypotheca to sale in satisfaction of his decree ; and that where the act of 
the in releasing some of the items has the effect of extinguishing the 
lien upon any portion of the mo property so as to relieve it from 
the liability to bear its proportion of the debt he cannot recover more than what 
the property he against would be el liable for. Venkatarama Iyer v. 
Ranganatham Pillai*, holds that where it was found that no cash was paid for the 
entire amount of consideration, that the pro conveyed was worth much more 
than the consideration recited in tlie deed, that there was a conscious intention to 
show subsistence of the relationship of debtor and creditor between the parties up 
to the time of the execution of the dacument, that the consideration for reconveyance 
was Rs, 500 less than the consideration for the sale, that the ies expected the 
enjoyment of the properties for three ycars to give by way of profits much more 
than the interest ing on the debts, and at the conclusion of the document the 
parties ifically described the term for reconv ce as a condition for sale, the 
amounts to a mortgage Бу conditional sale. In United Bank of India v. 
Lekharam Sonaram & Co.*, the Supreme Court points out that the essence of a mortgage 
by deposit of title deeds is the actual handing over by the borrower to the lender of 
documents of title to immovable property with the intention that those documents 
shall constitute a security which wil enable the creditor ultimately to recover the 
money which he has lent, and no registered instrument is required as in other classes · 
of mortgages ; but, if the parties choose to reduce the contract to writing, this 
implication of the law is excluded by their express bargain and the document will 
be the sole evitlence of its terms ; that in such a case the deposit and the document 
which constitutes the bargain ling security require registration where the value 
of the property is hundred rupees, and upwards. Natesa Mudaliar v. Munuswamy 
Naidu®, states that if the documents of title are already with the creditor it would 
be an idle formality for the documents to be taken back by the debtor and returned 
as a deposit of title deeds ; that what would be а to consider is whether the 
on o 


pM the documents in 1 the creditor as delivery to | 
im for purposes of the transaction ; that фе Court may so infer in certain circum- 

tances бош the existence of the debt and the probabilities without evidence of an 
express agreement to make the title deeds a security for the loan ; but the mere fact 
of the existence of a loan and the possession of the title deeds by the creditor wilt 
not raise a presumption that there 15 a deposit of title deeds. jagopalaswamy v. 
Bank of Karaikudi, Lid.*, makes it clear that section 67-A aims at relieving harassment 
to the m г who has executed more than one mortgage in favour of the same 
mortgagee and prevents the latter from obtaining on different suits several decrees 
for foreclosure ; that, for the application of the section the mortgagee must be the 
same and so also the mortgagor, and further the mortgagee must be able to consoli- 
date the mortgages in his favour executed by the same mortgagor so that he can get. 


n- 
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а consolidated decree instead of obtaining several decrees of the same kind under 
section 67 on the different mortgages. In Laxmi Devi v. Mukand Kamwar!, the Supreme 
Court lays down that, where immovable pro is sold in execution of a decree 
without any reference in the proclamation of sale issued prior to the sale, to the 
existence of a charge on the property sought to be sold, the charge-holder will not 
be able to enforce the charge inst the property in the hands of the auction- 
by reason of section 100 ; but, since the charge-holder is a person affected 
the sale it will be competent to him to file an a plication under Order 21, rule 90 
the Code of Civil Procedure to set aside the sale. ha Vettian v. Angamuthu 
Манат", decides that when a person has been given a right to cut and remove 
coconuts from a grove his right to enter upon the land would be in the nature of a 
license if it is a case where he is to'remove the fruits immediately upon the grant of 
the right, but, where he is entitled to the usufruct from the trees spread over a peri 
of time during which period the usufruct grew out of the soil, Шеш, the Hons 
collect the usufruct is in the nature of immovable property and would amount 
accordingly to a lease. Ё 
Lanp TENURES, Mapras ESTATES LAND Act, ЕТО. 

In Vedanarayaneswaraswami Devastkanam v. State of Madras?, it is held that an 
inam granted by a sovereign authority need net necessaril be a transfer of its 
right to the revenue but may include the grant of the soil, the extent of the 
grant depending in cach case on the construction of the terms thereof; that an 
inam which is enfranchised is not a conditional grant though in the case of certain 
religious and charitable inams its duration is limited by words, or phrases like ‘ во 
long as the worshi or charity exists’ ; that resumption implies the vesting of the 
full i fn the land with the Governmefit and a re-grant of the same 
to the er or some one else; that resumption results in the abrogation of 
the inam tenure ; that the levy of assessment by the Madras Inams (Assessment) 

1956, cannot be regarded as amounting to a resumption, since resum tion can 
be only of a conditional grant where the condition has been broken or failed, and the 
very object of the enactment is to preserve the inam and get the assesment from 
the inamdar, although the assessment might be practically the same as the subject- 
matter of the inam itself. Valliammai Achi v. Vellachami‘, lays down that though 
it is clear that the concerned lands had been brought under cultivation even before 
the date of the inam grant the terms of the grant were wide ing the reference to 
Ње Джаз, without any reservation indicating that anything but the full rights had 
been granted to the grantee, and the document of grant is styled as 3 
and the extent of the grant is described as conveying to the grantee askMabAogan and 

the grant should be taken ауа t of the lands with . 

the tenants and of 

Sundaresa Ayyar*; points out that where the recitals in the Inam Register and the 
Inam Statement conclusively show a grant of both the varams there is no scope for 
invoking the doctrine of lost grant in regard to the contents of the grant ; that from 


therefrom during the early days insignificant, and there was no trustee for the 

temple, it was likely that the tor would ave put the lands in the Possession of 

pay themselves the rémuneration for their services to the temple thereby placing 
i Thevar v. 


Pandia Thevar ¢ Supreme Court decides that since the Seithur Zamin was not an - 
ancestral impartible estate in the hands of the Zamindar it is outside the seope 
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of section 45 of the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, that it will be governed by гшея 1 and 4 (1) of the Rules made under the Act and 
that accordingly the sons and others entitled to maintenance cannot claim to share 
in the compensation or get main ce under section 45 of the Act. Parvathi 
Ammal у. Ponniah Nader}, holds that section 64-C raises a bar to any order passed, 
by the authorities set up under the' Act in respect of matters to be determined for 
the purposes of the Act being questioned in a Court of law ; that the scheme of the 
Act shows that the character of tenure of the lands in an estate taken over under 
the statutory provisions is to be decided by the Officers set up by the Act for the 
purpose, subject to appeals and revisions provided by the Act; that the lower 
appellate Court was-not within its bounds in going into and deciding the character 
of the suit pro as communal land and that the declaration granted to that 
effect was liable to be set aside. Балјвегі Naicker v. Shammugha Udayar! makes it 
clear that the issue of a patta in ct of lands. taken over under the Madras Estates. 
Abolition Act would not take a the jurisdiction of a civil Court to adjudicate 
nie ще titles to such lands |; that section 64-C has no such effect; that only 
when the Revenue Authorities сап, Ls icular relief their decisions would 
| t'if the 





become final to that limited exteht ; Revenue Authorities cannot grant a 
particular relief, namely, the relief of sion and declaration of title or the relief 
of injunction, the order passed or the ошо: rendered by the authorities concerned 
under the Act cannot operate as, а bar to:the civil Court entertaining a suit and 
adjudicating upon such disputed quond which are not.within the, . iew of 
thé authorities functioning under the Act ; and, hence, ;despite section 64-C a party 
would be entitled to file a suit for adjudication of his title.and for.possession of the 
lands taken over under the Act after the grant by the, Settlement Officer, of 
a patta in favour of another person. AT stg 


аш 5 

"UO C; Magnas CULTIVATING TENANTS PROTECTION „Аат. E | 

‚ In Chellammal Anni у. Маѕатал Samban?, the Supreme Court points out that 
though an application for eviction junder section 3 (4) of the Madras Cultivating 
Tenants Protection Act can be made on tbe failure of the tenant: to deposit the 
market value of the landlord's of the crop as required'by section 3 (3) into 
Court within the time prescribed (in fact, the tenant sent a- money 'order which 
was not accepted), the Revenue Divisional Officer: was 'not' bound to evict the 
tenant, for section 3 (4) (b) gives him a discretion to give time to the tenant to pay 
the’ arrears having regard to the tive circumstances of the landlord and the 
cultivating tenant; that, to hold t the discretion will not be exercised in favour 
of the tenant because he had failed to make the deposit under sectiom 3 We 
‚ a patent. violation :of section 3 (4) (b) as to the exercise of the discretion : t 
where the Revenue ‘Divisional cer had failed to exercise his jurisdiction on a 
patently wrong view -of the law and the High Court interfered with such wrong 
exercise of discretion, the Supremé Court in its jurisdiction under Acticle 134 of 
the Constitution will not interfere; with the order of the High Court which was 
clearly in the interests of justice ; ahd that, as the Revenue Divisional Officer failed 
to exercise a jurisdiction vested in him by law, the High Court's interference with 





his order even under section 115, Civil Procedure Code, would be justified. Kasturi 
Bai v. Sengoda Goundar*, states that [while it is no doubt true that a tenant invoking 
the aid of section 3 (3) (a) has to it the full value of the rent due by him, the 


mere fact that there is a deficiency in the amount deposited will not invalidate 
the deposit irrespective of all othen circumstances ; and that, where the tenant was 
labouring under a bona fide doubt ds to what he should do with to the land- 
lord’s share of the straw, under thé Explanation to section 4 V1) of the Payment of 
Fair Rent Act it is open to the: Revenue Court to decide the question and give 
. time to the tenant to make up the deficiency. Nallathambi v. Nagarathnaswamy 
Devasthanam*, lays down that since е Limitation Act does not provide any period 
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of limitation for an application for eviction and there is no provision in the Culti- 

vating Tenants Protection Act restricting the recovery of arrears of rent to three 
years prior.to the date of the зуна for eviction, and since the Act imposes а 
restriction on the landlord's t to resort to a civil Court, the Revenue Court has. 
Шон to direct the tenant to pay amears/of ret tota period excoediig three 
years. 


MapnzAs AÁGRIGULTURISTS RELIEF Аат. 


In Krishnayya v. Seshachalam!, the WI CC NDA doe the view ihat, 
thougha debt incurred before 151 October, 1932, is to be scaled down under section & 
of the Madras Agriculturists Relief Act and a debt incurred subsequent to that date 
under section 9, yet, in one sense, there is a third category, since section 13 also: 
provides for the scaling down of interest dye on a debt incurred after the commence- 
ment of the Act ; that, notwithstanding the same, a debt incurred after the 
commencement of the Act will not cease to be a debt incurred after Ist October, 
1932 ; that there'is nothing in the language of section 9 to limit the application of 
that section only to debts incurred after lst October, 1932, but before the commence-: 
ment of the Act, there being also ust in кшп 13 either precluding the appli- 
cation of section 9 to such cases ; be a case where a debt may have 
been incurred after the з, of f the t but the transaction: may be in 
renewal of a liability which arose prior to the commencement of the Act, in which. 
case, it shall; under the Proviso to section, 9 (1) be deemed to be a;debt contracted 
on the дате, on which such, prior debt was incurred attracting section 9; that, 
though section 9 (1) does not acu provide that liability for interest in excess 
of the amount as calculated under that section would be deemed, to have.been: 
discharged, ye yet, .section 9 (1) with section 7 it is clear that what the creditor 
would be entitled to obtain from the Court and what the Court will have to do is to. 
&ward interest only to the extent permissible by section 9 (1) ; and that this would 
operate in effect to discharge the rest of the liability for interest under the contract 
between the parties.  Chidambara Iyer v. Renga Гувт?, decides that, to earn exemption 
under section 9-A (10) (ii) the mortgagee’s ts or interests in, tbe property 
usufructuarily m shall have been erred for valuable consideration or- 
shall have been partitioned among joint-owners during the period between 30th 
September, 1937 and 30th January, 1948 ; that, where on 22nd, August, 1934, a 
family created a trust in respect of a sum of Rs. _36,988-9-8 for charitable purposes. 
and on 3rd September, 1939, the usufructuary' mortgage right in certain property 
was given to the charity in discharge of the obligation undertaken under the trust 
created on 22nd August, 1934, the mortgage was not liable to be scaled down since- 
the family had transferred the mortgage interest in trust to the charity for valuable- 
consideration within the meaning of section 9-A (10) (ii) (b). Hutchi Gowder v. 
R. Fathaimul & Co.? lays down that section 19 (1) and (2) prescribe a special pro- 
cedure for ке оча only in respect of debts which have ripened into decrees 
where they had incurred before the Act came into force ; that in respect of” 
such decrees before or after the commencement of the Act the sealing down process 
will have to be done by filing an application under section 19 (1) or section 19 (2) 
as the case may be ; and that in the case of a debt incurred the coming into 
force of the Act relief could be claimed under section 13 only in an appropriate 

before the decree is made ; and that too is confined to the limited relief” 
In regard to the rate of interest provided thereunder. 


INOOME-TAX Аст. 


In C. I. T., Madras v. MR. P. Firm, Muar‘, the Supreme Court decides that if a 
ticular i income is not taxable under the Income-tax Act it cannot be taxed on the 

of estoppel or any other equitable doctrine ; that where an Ordinance of the- 
Malayan Legislature of 1948 declared that payments made in Japanese currency- 
by debtors to their creditors in respect of debts incurred prior to and during the- 
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Japanese occupation of Malaya be February, 1942 to September, 1945, were 
to be valued and scaled down 1n accordance with the provisions of the Schedule 
appended thereto—its broad effect being that though a debt had been: 
by paying the amount in Japanese currency the debt was revived in proportion 
to depreciation of the Japanese currency in relation to the Malayan Д 
and the creditors’ right to recover the debt to the said extent also. revived—and, the 
Government of India, with a view to rescue Indian nationals who were i 
on business in Malaya and had been hit adversely, propounded scheme under which 
losses incurred by them during the five years relevant to the assessment years 1942-48 
and 1941-42 and payments made jand received by the assessees, were to be dealt 
MM prender terein such pa ents received towards principal would not be 
liable to be taxed but not payments feceived towards interest, and payments made 
towards debts could be deducted from the income and exemption tax claimed 
in so far as they were made on account of interest. Akberally v. C.I. T.3, 
holde that it is not for the Income-tax Department to prove positi t any sum 
not accounted for by the assessee in the regular manner did really proceed from the 
taxable terri and from any particular source in that territory ; and that, where 
the assessee admittedly no other source capable of poen income outside the 
taxable territory and the only possible source was his business within the taxable 
territory, it is logical to infer that the unexplained income should have arisen out of 
that business. Адат v. C.I.T., Madras*, makes it clear that where an asessec, a 
dealer їп snake akins, dependent on foreign trade, had rejected a certain quantity of 
the tanned skins as being sub-standard and unsuitable for sale, the Income-tax 
‘Officer cannot make additions to the income of the assessee by assessing on a.notional 
basis; that whether the rejected аа ultimately be destroyed or find local sales 
was a different matter al ; that if it was not established by the Depart- 
ment that the assesice sold the and made income thereby the assessee 
cannot be taxed on any basis of notional addition to the income. Proprietors of 
the Hinda v. C.I.T.*, lays down that in order that a taxable profit may arise there 
should be trading ; that the concerned assessec not being a dealer in newsprint the 
stock with him was only raw material for his business and that the assessee held the 
tock only for the p of its business of publication ; and that where the assessec, 
igi a тсе fem o two formed itself into a limited company and 
sold the entire business to it, the difference between the cost rice of the newsprint 
in the book and the valuation adopted at the time of er cannot be taxed as 
income. Subramaniam Chettiar v. C.I. T.*, holds that where a bank deposit stood in the 
name of the assessee’s wife and the put forward was that if its being a gift to her 
by the father of the member was to) be negatived the money must be held to have 
‘been contributed by the husband, add the gift by the father was not established, the 
money could be treated as incomé from an undisclosed source and taxed. In 
Parimsetti Sestharamamma v. C.I.T., a Pradesh*, the Supreme Court points out 
that the Income-tax Act imposes by, sections 3 and 4 a general liability to tax upon 
all income, but the Act does not provide that whatever is received by a person must 
be regarded as income liable to tax ; that in all cases in which a receipt is sought to 
be taxed as income the burden lies dn the Department to prove that it is-within the 
taxing provision ; that where however the receipt is of the nature of income the 
burden of proving that it is not taxable because it falls within an exemption provided 
by the Act lies upon the assessee ; that whether a receipt is to be treated as income 
d largely on the facts and ciréumstances of each case ; that it is open to the 
t to raise an inference that a receipt by an assessec is assessable income 
where he fails to disclose satisfactorily the source and nature of the receipt ; but no 
inference can be drawn that a receipt is taxable as income because the assessee fails 
to lead all the evidence in support of the case pleaded by him that the receipt is not: 
within the taxing provision ; and that a conclusion recorded by the Income-tax 
"Iribunal by wro y throwing the burden of proof upon the assessee cannot be re- 
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ed. as binding on the High Court in a reference under section 66. C.I.T. v. 
Arcot Dhanasekhara Nidhi Lid, !, makes it clear that where a nidhi which was inj 
on a chit fund business received moneys on fixed deposits, current deposits, ind 
recurring deposits, and lent out moneys either with or without security, derived 
income the chit fund business by way of commission and default interest from the 
chit subscribers, and income by way of interest on loans advanced to subscribers on 
the security of their chit subscriptions or on promissory notes, and also paid interest 
to its depositors, and it was admitted that there were certain shareholders who had 
received dividends without contributing any income either by way of commission 
or interest on loans, the existence of the incorporated body cannot be ignored as there 
was no identity between those who contributed to the income and those who parti- 
cipated therein ; that the income earned becomes that of the incorporated company 
which according to law distributes portions of the income by way of dividends to 
its shareholders whether they contributed to the common fund or поё; and that 
the income from the chit fund business is not exempt from tax since the text of 
mutuality is not satisfied. In C..T., Madras v. Andhra Chamber of Commerce?, 
the Supreme Court decides that section 4 (3) is. intended to serve as a special defini- 
tion of ‘ charitable ^; that the term includes not only relief on the poor 
education, and medical тешер but also advancement of other objects of public 
utility ; that the expression ‘ objects of public utility’ in. section 4 (3) will prima facis 
include all objects which promote the welfare of the general public or a section of the 
public as distinguished from specified individuals ; that promotion of trade, com- 
anerce, and industries of India 1s such a purpose ; that where by the terms of the per- 
mission granted by the Government to the assessee to exclude from its name the use 
of the word ‘ Limited’ and by the express terms of clause 4 of its Memorandum of 
Association the property and the income were liable to be used solely to promote 
and protect trade, commerce, and industries the annual value of a building purchased 
by the assessee and used by it for its office the superflous portions alone being let out 
was not assessable to tax. In G.I.T., Andhra Pradesh v. Cocanada Radhaswami Bank Lid.*, 
the Supreme Court states that the scheme of the Income-tax Act is that income-tax 
is one tax and section 6 only classifies the taxable income. under different, heads 
for the purpose of the computation of the net income of the assessee ; and that though 
for purposes of computation, interest on securities is separately classified, income 
by way of interest from securities does not cease to be part of the income from busi- 
ness if the securities are part of the trading assets. Ganesan v. Commissioner of Incoms- 
tax“, makes it clear that section 9 determines the income derived from the property 
under the head * Income from Property ?; that under section 9 (1) the property and 
the ownership are the only two criteria taken into consideration and what is brought 
+o tax is the annual value of the property ; that in such determination the use of 
the ion ‘ annual value of any property...... might reasonably be ' expected 
to let year to year? in section 9 (2) does not.mean that the income itself is a 
“deemed income’; that the measure of the enjoyment of the property incidental 
to the ownership thereof is the measure of the income derivable from the roperty ; 
that itis the quantification of that measure of income that is contemplated Бу section 
9 (2) ; and that it is true that the income in the case of a person occupying the рге 
perty is notional, but nevertheless the law it as an income which is liable tb 
tax. С.І.Т., Madras v. Venugopala Reddiar*, holds that the words * local authority 
used in the Explanation to section 9 (1) is restricted in its application to section 9 (1) 
(iv) and cannot be applied for the poe of interpreting the third proviso to sec- 
tion 9 (2) ; and that the expression ' authority ? occurring in the latter provision, 
in the context, is wide enough tovinclude a ‘ local authority’ in a territory situate 
outside India and which authority had levied the tax in respect of the house pro- 
perty. C.I.T., Madras v. Mahalakshmi Textile Mills Ltd.*, points out that the term 
repairs ’ in section 10 (2) (v) is used in contradistinction to ‘ renewal " or ‘ restora- 
tion’; that.a repair-is.effected.for preserving-or maintaining an existing asset and 
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not to bring а new asset into existerice or to obtain a new or fresh advantage ; that 
a replaced part may be new, but haying to the nature of Ше expenditure one 
should consider the productive unitlas a whole ; that where only a replaceable part 
of a composite piece of machinery: is renewed such part having а comparatively 
lesser leasc of life than the machinery itself, it Would be зат toregard the 
cost of such renewal as a revenue expenditure ; and that the expenditure incurred. 
by the assessee, a textile mill, in replacing old parts by the adoption of the Casablanca 
system consisting of the replacement of certain roller stands and fluted rollers fitted. 
with rubber aprons to the spinning machinery is an allowable deduction under ` sec- 
tion 10 (2). Appaow Pillai v. С.І.Г\, Madras’, decides that the expression ‘ books of 
the assessee ? in the context in whith it appears in section 10 (2) (rii) cannot give 
any indication of the particular type of accounts which the assessee should maintain ; 
_that the fact of the accounts maintained by the assessee being defective has nothing 
to do with the allowance that can be granted under the section ; thatifthe assessec. 
had accounts in which the ма au? Olea regard to this allowance appeared it 
would be sufficient compliance with the first proviso to the section ; and that where 
the assessee, a bus operator, claimed obsolescence allowance in respect of his con- 
demned vehicles and the written-down value of such buses was claimed as a permis- 
sible allowance under section 10 (2) (vis) mentioning their scrap value as nil, and 
the assessce had not maintained either day-book or ledger but had kept only a bus 
valuation book in which the value pf the vehicles was noted and an entry was made 
in саре. of the condemned vehicles wiping out the relevant entry in the account, 
the allowance claimed is permissible in the circumstances. Venkataramiah v. C.I. T., 
Hyderabad, expresses the vicw that before section 12-B can be attracted title must 
pass to the vcndee in any of the modes mentioned in the section like sale, 
or transfer ; that though the word | transfer ' was used in addition to the word ' sale ” 
in the context, ‘ transfer ' must mean an effective conveyance of the capital asset to 
the transferee ; that delivery of p ion of immovable property by itself cannot 
be treated as equivalent to conveyance of immovable property ; and that the entries 
‘in the accen boda crediting the;amount of sale are irrelevant for determining the 
date of the sale or transfer under section 12-B. Janab Mohamad Adam Sahib v. 
С.І. T.3, states that it is settled law that the assessec has a right to value his closing 
stock at cost price or market price whichever is lower ; that where the market price 
was nil and it маз so shown it is difficult td sce how the revenue will be affected by 
such valuation, since if the assessee should gain an initial advantage by valuing his 
market price аз nil he is bound to give the same value in his opening accounts of the 
succecding year so that any sale in that year- would result in the entire sale price 
ing treated asa profit liable to tax. Thangaswamy Chettiar v. С.І. Т.А, takes the 
view that the word “charitable p ' in section 15-B is wide enough to include 
a religious purpose ; that the terr ' expresecd ' in section 15-B (2) (п) cannot mean 
that it should be expressed in writing ; that a dedication, for a public religious or 
charitable purpose may be oral ; and if under the accepted notions of the shastras 
‘members of an alien religion are пої to be admitted into a temple for purposes of 
worship the temple can serve the needs of the particular community only, namely, 
the Hindus. С.Г. T., Madras v. Gopalakrishna Kone®, lays down that, under section 
16 (1) (c), income forming the sub t-matter of the settlement from property which 
not itself been disposed of but continues to remain with the settlor is treated as. 
income of the settlor ; that where the property itself is transferred the income arising 
therefrom will still be deemed to be the income of the settlor if the transfer is a re- 
vocable one’; that a transfer will фе deemed revocable if it contains a provision for 
the retransfer of the income or the assets to the settlor directly or indirectly, or if it 
gives to the settlor a right to ale ot directly or indirectly over the income of 
the assets. Ganesan v. С.І. T. Madras*, holds that section 16 (3) does not require that 
income arising from property should be income in the shape of money-only ;- that 
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the expression ‘income as arises directly or. indirectly? in the section can include 
the benefits arising from the enjoyment of property ; that the term ^ indirectly ' is 
broad enough to take in income which is not received in specie but represcnts such 
advantages as the enjoyment of the property might secure, the valuc of which could 
be translated in terms of money, and that where the asscssec in the account year 
relevant to the assessment year constructed a house in the name of his wife and the 
wife was residing therein, the sum contributed by the assessce for the construction 
cannot but be regarded as an asset transferred to her and the income derived by the 
wife from the asset so transferred has to be included in the total income of the assessec. 
Srinivasan v. C.I. T., Madras, decides that, where there is a severance in status in a 
Hindu undivided family, until the properties of the family are reduced to the indivi- 
dual ownership of the several members of the family entitled thereto, the properties 
still belong to the group of individuals each of whom has a definite sharc in those 
properties ; that, solely because a division in status has taken place, it does not follow 
that properties standing in the name of the onc or the other members of the family 
become his individual property and that if there is a subsequent allocation of those 
items among the members of the family, one can postulate a valid transfer by one 
member to another ; and that the allocation of properties to members of the family 
on a partition of a Hindu undivided family does not amount to atransfer direct or 
indirect, so as to attract the application of section 16 (3). Appavoo' Pillai v. C.I. Т.Э, 
lays down that the assessee is bound in proceedings under section 18-A (9) read with 
section 28 to'satisfy the Income-tax cer that he had a reasonable belief in 
computing his income at the figure of his estimate ; that the assessce is expected to 
make an honcst estimate on the basis of the accounts of that part of the year which 
were available with him on the date of his cstimate ; and that if the disparity between 
the estimate and the finally assessed figure is very great, the mere statement of the 
assesscc that he thought that his estimate represented the probable income and that 
it was honestly made cannot be accepted without further data. In C.I. T., Andhra 
Pradesh v. Cocanada Radhaswami Bank Ltd.*, it is held that section 24, (2) in 
contradistinction to 24 (1) is concerned solely with the business and not with its 
heads under section 6 ; that section 24 therefore is enacted to give further relief 
to the assessec carrying on a business and incurring loss in the business, though the 
income therefrom falls under different heads under section 6 ; and that, under sec- 
tion 24 (2) the income from the securities which formed part of the asscasce’s trading 
asscts was part of its income in the business, and therefore the loss incurred in the busi- 
ness in the earlier year could be set off aginst that income in the succeeding years. 
Abdul Rahim v. I. T.0.4, states that section 24-Benacts a legal fiction extending the legal 
personality of the deceased for the duration of the entire previous year in which he 
died with the consequence that the income earned by him before his death and that - 
received by his legal representatives in that could be subjected to tax in the rele- 
vant assessment years ; that section 26 enablesthe mt to make a successor 
in business of a deceased person an assessee in his indi idual capacity, and that if 
this is done, personal liability attaches to the assessec; that if that provision is resort- 
ed to it is open to the successor to proceed inst the estate of the deceascd for 
realising the amount that is personally recoverable from him ; but when once the . 
assessment is initiated and completed under section 24-B by assessing the estate of. 
the deceased in the hands of his legal representatives the Department will be preclud- 
ed from invoking section 26 (2) to assess the legal representatives in their personal 
capacity as successors in business ;. and that the only remedy available to the de part- 
ment is to collect the tax from the estate of the deceased. Abdul Rahman Rowther © Co. у. 
‘C.I. Т. 5 lays down that the questions to be-considered in the disposal of an application 
for registration of a firm under the Aet are firstly, whether a genuine partnership . 
did exist, and secondly, if the formation of the partnership was preceded by certain. 
other transactions which were necessary for its formation and whether those transac- 
tions were true and valid, that the Department is entitled to examine gifts of money 
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made by a father to his саш to contribute to the capital for the formation ofa 
partnership ‘between the father and'the daughters ; and that the refusal to register 
the same firm in carlicr years by the Department, the propriety of the father prefer- 
ring some of his children to the others in the matter of gifts of moncy that go towards 
the capital contribution for the partnership, that some of such partners were only 
slecping partners аге not relevant factors in dealing with the application for registra- 
tion for a particular year. H.D. Rajah v. С.І. Т.1, holds that while a transaction 
although inspired by a motive of tax avoidance may be perfectly legal and* the fiscal 
consequences thercof may be admissible under the tax law, the same result would 
not follow where the transaction is sham, and that where the assessec sold shares toa . 
company which was only his alter ego and immediately after the close of the year 
purchased back the same shares dt a higher rate than the prevailing market rate 
the transaction is sham ; and that submitting the claim to a loss arising out of the 
transaction is to deliberately furnish inaccurate particulars of his income, and the levy 
of a penalty under section 28 (т) (с) is lawful. M. Hussain Ali @ Sons v. C.I. T., 
Madras* decides that the determination of the income to be added in the assessment 
ог reassessment proceedings is not final so far as the imposition of a penalty under sec- 
tion 28 is concerned and ıt is within the competency and jurisdiction of the Income- 
Тах Officer to examine the matter afresh and determine the liability to penalty ; and 
that the section requires the Income-tax Officer to take note of that part of the income 
actual or estimated that had been,concealed deliberately as that would furnish the 
‘basis for ascertaining the penalty. С.Г. T., Madras v. Mahalakshmi Textile МИЗ, 
makes it clear that the mere fact that before the Assistant Appellate Commissioner 
the claim of the assessee was not | put in the proper form would пої disentitle the 
Appellate Tribunal from reaching the correct conclusions in regard to the concerned 
matter under section 33 (4). Naganatha Iyer v. C.I. T., Madras*, points out that where 
-an assessee files a voluntary return but no assessment is made thereon it cannot be 
said that the income had escaped, assessment on account of any omission or failure - 
-on the part of the assessec so as to confer on the Income-tax Officer jurisdiction to 
initiate re-asseasment proceedings under section 34 (1) (a), and the order passed by 
the Appellate Authority in setting aside the order of rc-assessment directing reassess- 
ment on the basis of section 34 (1) (b) is not legal. Muthukaruppan Chettiar v. 
С.І. T.5*, and Naganatha Iyer у. С.Т. T*., make it clear that the provision in the second 
Proviso to section 34 (3) enabling action for reassessment in consequence of а finding 
of an appellate authority in so far as it related to the removal of time limit on persons 
other than the assessec is wlira vires as offending Article 14 of the Constitution but, is 
valid in respect of the assessecs who are actual parties to the appeal ; that the appli- 
cation of the proviso is limited to the year the assessment relating to which formed 
the subject of appeal before the Appellate Authority ; and its effect on those who 
аг© parties to the appeal is to pre ide a machinery under section 34 to enable investi- 
gation afresh in such cases. In CL. T., Madras v. Managing Trustees, Nagore Durga? ` 
the Supreme Court decides that, where under a scheme settled by the High Court 
the administration and management of a durga and its p rties was vested in a 
group of trustees called Nattamaigars functioning under an elected ing trustee 
and the surplus after meeting the expenses of the durga was distributable to the - 
descendants of the Saint, and theré was no beneficial interest in the group of persons, 
the assessment should be made on the managing trustee to the extent of the interest of 
each of the sharers in the income received by him under section 41.0fthe Act. Murali 
Santaram X Со. v. С.І. T., Madras*, lays down that the word ‘reference ’ in section 
66-A (2) does not include an application to refer for the purpose of appeal to | the 
Supreme Court and no appeal lies to the Supreme Court against the order of the 
High Court refusing to direct the Income-tax Tribunal to state a case under section 
$6 (2). Ramakrishna Mudaliar у. Rajabu Fatima Bukari*, decides that under the pro~ 
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visions of the Income-tax Acts of 1922 and 1961 there is a prohibition against the 
Income-tax Officer being examined by the Court in respect At information produced 
under the provisions of the Acts; that the prohibition continues notwithstanding 
the deletion of section 137 of the Income-tax Act, 1961, by the Finance Act, 1964 ; 
that the prohibition is absolute, and in spite of waiver by the assessec himself the 
evidence of the Officer is totally inadmissible ; that under section 137 (5), however, 
there is no prohibition against a voluntary disclosure of any of the particulars in 
sub-section (1) by the person by whom the statement was made, return furnished, 
or accounts or documents produced ; but that did not affect the prohibition against 
the Officer himself ; that section 54 (3) of the Act of 1922 or section 137 (3) of the 
Act of 1961 cannot help since it cannot be said that the High Court in trying the 
suit and taking the evidence of the Officer is acting in execution of the Income Tax 
Act ; that section 138 (1) only deals with what the Commissioner may do when a. 
party applies to him and does not touch the sphere covered by section 137 (1) and 
cannot be taken to destroy the prohibition contained in the latter provision ; and 
that the Notification under section 138 (2) also contains, in addition to the prohi- 
bition, contained under the old law, a prohibition in respect of the particular docu- 
ments specified therein. J. T. O., Central Circle, Madras у. Ramaratnam!, points out 
that section 197 (5) permits the voluntary disclosure of the particulars referred to 
in sub-section (1) by the person by whom the statement was made or the documents 
were prod ; and that the preservation of the rights envisaged by section 6 
General Clauses Act cannot be claimed as a result of the repeal and re-enactment, 
of section 137 of the Act of 1961 as a different intention appears by the modified 
restriction enacted in section 138 (2) of the Act of 1961 introduced by the Finance 
Act of 1964 that repealed section 137 of the Act of 1961. 
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In Deasenathipathi v. Visalakshi*, it is held that under the Hindu law (before 
the Hindu Adoptions Act (1956), in all cases of powers of adoption the intention of 
the donor should be ascertained ; that where, the deceased called his two wives. 
and authorised them to adopt the power is a joint authority to adopt and must be 
exercised by both of them ; that though a joint power is not familiar to the Hindus, 
it cannot be regarded as invalid or as a several power ; that if one of the joint donees 
died the authority comes to an end and there is no subsisting in the surviving 
widow to take in adoption. Дууаћ Pillai v. Manikkam Pillai*, decides that the mere 
fact that a person attending a child marriage as a guest escorted the bride to the 
dais where the: iage was performed or asked the ladies to sing а chorus appro- 
priate to the occasion the thali was tied according to the custom of the communi-. 
ty does not mean or imply that she was conducting, performing, or directing the 
marriage. Ramaswami v. Gomathi Ammal* states that where the evidence discloses. 
that the wife was compelled to leave her husband's house due to the husband leading 
an immoral life making it i ible to establish a sweet home, and there was no 
intention to leave her Husband's house for good there is no desertion without reason- 
able cause. Jævarathnammal v. Srænivasa Mudaliar*, lays down that, where it is 
clear on the evidence that the wife cannot live with her husband on account of 
his acts of cruelty, the mere fact that an earlier suit for maintenance filed by the 
wife against her husband was compromised and the parties agreed to live together, 
cannot mean that the Court is precluded from considering the acts of cruelty meted 
out to the wife before the compromise ; that it is not necessary in such cases to prove 
all the earlier acts of cruelty ; that condonation is on the condition that there shall 
be in the future a proper compliance with the matrimonial decencies and duties ; 
that the person who goes back to live with the other spouse does so on that implied 
condition alone ; and that the test is whether the acts of subsequent breach of 
conjugal duties are such as to make life between, husband and wife impossible or 
tend to make it impossible. Raichand Nethaji v. Sayar Bait, holds that under 
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section 13 of the Hindu Minorities and Guardidnship Act, 1956, the welfare of the. 
minor is the paramount consideration in appointing a guardian and will always 
prevail when it conflicts with other considerations ; that in considering the welfare 
of the minor the Court will consider the wishes of the minor if she is of sufficient age 
to form an intelligent preference ; and that the paternal uncle’s son of the minor 
who lost her husband will be preferred for appointment as guardian of her property ` 
to her father-in-law who was interested in supporting the claim of his wife to a 
balf share of the insurance amount which became payable on tbe death of the 
minors husband. Subbakkal v. Subba Goundan! makes it clear that it is not necessary, 
that the property should be actually in danger of being sequestrated by the action 
of any creditor before a person in the position of a guardian can alienate the property; 
‘that what is pressure upon the estate justifying a sale of it is one which wi 
different forms in different circumstances ; that where a de facto guardian sold the 
minor's property for Rs. 240 after a demand by the creditor to discharge. а mortgage 
on the property. sold, and it was found that out of.the sale consideration Rs. 100 
was applied for the discharge of the mortgage, Rs. 40 towards the maintenance 
expenses of the minor and for the balance the purchaser executed a mortgage оп 
the property sold, the sale should be upheld as one for 1 necessity ; and that the 
mortgage execüted by the vendee was not a separate act of investment of any portion . 
of the minor's estate. In Narayanaswami Iyer v. Ramakrishna Гут", the Supreme Court 
makes it clear that if'at the date of acquisition of a particular property the joint 
family had sufficient nucleus for acquiring it, the property in the name of any 
ес т of the joi&t family should be presumed to be acquired from out of the joint ~ 
family funds and to form part of the family property till the contrary is shown ; ^ 
that in the absence of fraud or misappropriation the karta cannot be called upon 
to account for past transactions ; ad thes where the evidence showed prima po 
that the karta could not reasonably be expected to have in his hands any accumu- 
lations worth the riame in addition to the immovable properties found to have been 
acquired for the family, there can be no justification for calling upon the karta to 
account for his past dealings with the family p and its income prior to the 
date of the notice demanding partition. Padmini С, asekharan v. 
Chettiar®, lays down that there is no presumption that a business started and conducted 
by a junior member of a Hindu joint family in his. own name is not his separate 
business but a joint family one in the absence of evidence that the business in the 
hands of the coparcener grew up from joint family property or that its earnings were 
blended with joint family property; that it makes no difference even if the 
coparcener carrying on the business 1s the manager himself and he happens to be 
the father ; that in the absence of evidence to show that there was any sufficient 
surplus available to enable the making of substantial advances to: the member in. 
whose name the business was carried on and in view of evidence to show that the 
other members were each of them having their own separate business there can be 
no basis for holding that the business in question was a joint family business ; that 
it is not an inflexible rule that the profit made by a member of a joint family from 
the enjoyment of joint property but without detriment to the joint family will not 
be his separate property ; and that circumstances like absence of a disruption in 
the joint ily or the member carrying on business looking up to an elder member 
for consultation and guidance in the conduct of the business would not make the 
business а joint family business ; nor would the mere fact that the member concerned 
eo d e ae ings for the expenses of the family make his business a 
business of the family. In Balmukund v. Kamla Wah*, the Supreme Court points 
out that for a transaction to be ed as one for the benefit of the family it need 
not necessarily be of a defensive ter ; that the Court must be sati in each 
case that it was in fact such as conferred or was reasonably cted to confct 
benefit on the family at the time it was entered into ; that a sale o property, which 
the family finds it difficult to manage and which had resulted in losses, for an 
advantageous price and for the purpose of investing the sale proceeds in a profitable 
——————————— M—Ó 3 
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manner would certainly be regarded as beneficial to the family ; but where adult 
members are in existence the judgment is to be not that of the manager of the family 
alone but that of all the adult members includi the manager: In Lakshmi 
Perumalu v. Krishaavenamma’, the Supreme Court ides that though a family - 
arrangement which is for the benefit of the family generally can be enforced in a 
Court of law, before the Court could do so it must be shown that there was an 
occasion for cones the family arrangement and it was acted upor; and that 
though a membe joint family can bring about a separation in status by a 
kir and шшс ‘declaration of his intention to separate from the family - 
and enjoy his share in‘severalty by expressing such intention even in his will, no 
such separation can be said to have taken place in the absence of any uivocal 
intention manifested in the will. In Karpagathachi v. Nagaratkaathachi*, the Supreme 
Court holds that under the Hindu law asit was in 1924 co-widows inheriting their 
husband's properties were compctent to partition the same and allot particular · 
items to cach, and incidentally to such allotment each could agree to relinquish ` 
her right -of survivorship i in the portion allotted to the other, and such partition 
may be effected orally. Annamalai Mudaliar v. Perumayee Атта, states that section ' 
13 (2) of the Hindu Marriage Act, 1955, entitles a wife to claim to live separately 
from her husband in case he got another wife living, and section 18 of the Hindu 
Adoptions and Maintenance Ket, 1956, would be applicable to cases of-marriages 
solemnised before 18ch May, 1955 when the Hindu Marriage Act of that year came 
into force, and she could by applying under section 18 (2) of the Act of 1956 claim 
fom her husband maintenance Mer provision for separate residence ; that when 
the children born of the first wife are in actual.custody of their mother which cannot 
be said to be improper custody, ib would be the duty of the husband to provide 
for their maintenance as well ; and that the wife uio Dai ul can claim their 
maintenance also. In Kamalammal v. Venkatalakshmi 4, the Supreme Court 
declares that under the Hindu law as it obtains in South India, though a member о 
a Hindu joint family who is congenitally a deaf-mute had no right of inheritance 
the ancestral family properties would vest in him as the sole surviving coparcener 
on the death of his father without other male issue. Gopalakrishnan v. Ramulu", 
decides that the word ‘ possessed ° in section 14 (1) of the Hindu Succession Act, 
1956, should be given a wide meaning as contemplating 1 or juridical possession 
and not merely actual possession ; that the term should be applied to every case 
where on the date the Act came into force the true owner could recover the property, 
under the law ; and that even if a trespasser was in possession of the properties of 
the female owner she would still be as being © possessed ’ of tone proper- 
ties if the trespasser had not perfected his title by adverse possession before the coming 
into force of thc Hindu Succession Act. Crianakolandai Gounden у. Тпаті Goundar*, 
expresses the view that the over-riding effect of the Hindu S accession Act as declared 
in section 4 is not all embracing and the rules of Hindu law shall cease to have 
effect only as regards matters for which the Act had made provision and in respect 
of other matters the principles of the earlier law will still continue to apply ; that 
section 14 while it 25 limited estate of а female subject to the conditions 
specified in sub-sections (1) and (я) does m otherwise abrogate or render inappli- 
Xs other rules or Wade of Hindu law ; that section 14 would apply to any 
property acquired by a Hindu widow before “ог after the commencement of the 
Act ; and that where the alienee to whom the property had been transferred by 
the widow before the Act reconveys the property to her after the commencement 
of the Act, section 14 (1) would undoubtedly come into play, and the widow would 
get absolute rights. Chinsiah v. Deputy Commissioner, Н. R. & C. E.", points out that, 
"where a particular temple is бүл by the State or the founder, the trusteeship . 
cannot be deemed to vest in an outside agency unless it is shown that the State or 
the founder had so vested it ; and the mere fact that the pujaris whose rights were · 
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hereditary were in custody of the Је jewels or in charge of its day-to-day manage- 

ment or collected subscriptions and celebrated certain festivals would not make 

any difference ; that the grants of land by the State in favour of the pujaris for the 

[лдаш of the daily worship and festivals in the temple taken by itself might 

end support to the contention of the pujaris being in a sense trustees of the temple 

' as well; nevertheless where there is clear evidence to show that the State never 

intended to part with its right such grants can at best be regarded as creating a 

special trusteeship for a limited purpose mentioned therein and that in regard to 

other matters of management the State will be the superior or general trustee as it 

was in the position of the founder-owner of the institution. Subramaniam Chettiar v. 

5. A. Кандай, makes it clear that a specific endowment or kattalai is an independent 

entity and is also in asense an institution within a bigger institution, namely, the 

temple ; that it would not however follow that the specific endowment in any 

way affects or limits the powers of the general trustee over the temple and the 

performance of the objects of the specific endowments in the temple ; that though 

the general trustee may have no control, in the absence of specific statuto provision 

or a decree or scheme, over the actual administration by the specific kattalaidar 
of the kattalai property there is no basis for the assumption that when the objects 
of the kattalai are performed the kattalai trustee takes the place of the general trustee 

thereby suspending the latter’s jurisdiction as it were to administer and manage 

the temple at that time. PW eam: 


Law or Evipencae. 


In M. К. Annamalai Chettiar & Co. v. Deputy Commercial Tax О 3, it is held 
that documents and account books seized by- departmental au horitities in the 
course of a raid under section 41 of the Madras General Sales Tax Act are clearly 
admissible in evidence and бап be used їп support of the assessment though the 
provisions of the statute in pursuafice of which the raid and seizure were conducted. 
were unconstitutional and illegal ; that though the illegality and impropriety of a 
search and seizure may give a discretidn to'the Court or Tribunal in certain circum- 
stances fo allow or not evidence so obtained, its admissibility depends not on the 
means adopted іп securing the same but on the question of their relevancy ; and 
that, so long as the books ‘and documents seized uring:a raid are relevant to the 
assessment, they.can be used in' evidence irrespective of how they were obtained. 
Narasimhashari v. Indo-Commercial Bank*, lays down that the.cónsideration specified. 
in a document is a term of the contract evidenced by it and a party cannot under 
section 92 of the Evidence Act be allowed to show that the consideration was either 
less or more than what is specified ; that the want or failure of consideration referred 
to in the proviso"must be such as to invalidate the document, that is, there should 
be a total lack of the consideration recited in it before the terms of the documents 
in that regard can be contradicted ; that to state that the consideration recited in 
the written contract is but part of a larger consideration not specified in it would 
amount to nothing less than contradicting the very term as to consideration for the 
contract and cannot be allowed ; and t, when the document is not silent in 
regard to consideration and трее пагу recites the same, proviso 2 also cannot be 
availed of to show that in addition to the consideration recited there was other 
consideration on which it is silent. Bhagat v. L. I. C., India*, makes it clear that 
the only presumption that could be had under section 108 is a restricted one that 
the person was dead at the time the question arose if he had not been heard of 
during the preceding seven years ; that the Court cannot presume anything as that 
the person was alive upto the end of any periòd prior to seven years or that he died 
at any particular point of time during such period ;and that if a declaration is sought 
that а person di on any particular date within the period of seven years it must be 

roved by evidence raising that inference, e.g., when last heard of he was їп bad 
th-or-exposed. to-unusual-peril or failed to-apply-for periodieal payment- upon- 
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which he.was dependent for support and so on. Karaikal C. & R. Mills v. Govern- 
ment of Pondicherry! lays down that a licensee who had agreed to abide by the terms. 
of the license issued to him under the Non-Ferrous Metal Control Order will not 
be estopped from challenging the validity of the Order under which the license 
was granted to him. M/s. Associated Publisher v. Theobald? decides that where 
due to the mutual mistake of the management and the journalists employed by them. 
the gratuity payable to the latter was calculated on a wrong basis to the detriment 
of the jo ists, and the amount #о calculated had been accepted by the journalists, — 
and acquittances given, they will not be precluded by any species of estoppel from 
subsequently claiming the extra-gratuity as flowing from a correct computation of 
the same on an application of the relevant provisions of the Meu Јов 
кшн of Service) and Miscellaneous Provisions Act, 1955. 1 у. 

i3, declares that when once a lease comes to an end by efflux of time merely 
because the tenant continues in possession of the land the relationship of landlord and 
tenant can no longer subsist; and that after the termination of the tenancy the 
tenant's right to set up title hostile to the landlord does not appear to be negatived. 
by any decided case. 


Law or LIMITATION. 


In C. I. T., Madras v. Ramchandra Chettiar‘, it is pointed out that where the time 
to file an application for leave to appeal to the Supreme Court had commenced to 
run under the Limitation Act of 1908 but had not run out at the commencement 
of the Limitation Act of 1963, the period has to be computed with reference to the 
period prescribed in Schedule I to the Act of 1908 and making such further additions 
or extensions as are provided in the Act of 1963. Palghat Municipal Council v. 
National Motor Works Lid.*, expresses the view that the existence of circumstances 
mentioned in section 14 of the Limitation Act would be a ‘sufficient cause’ for 
excusing the delay under section 5, and the failure to exercise jurisdiction to see 
whether there was sufficient cause for not presenting an ap in time in the proper 
Court will constitute justification for the High Court interfering with the decision of 
the lower Court in revision. Kolandaivel Gounder v. Chinnappaa®, states that sections 6 
to 8 must be read together ! that section 8 imposes a limitation on the concessions 
provided under sections 6 and 7 to a person under disability to a maximum of three 
years after the cessation of the disability’; and that a suit by the sons for partition and. 
separate possession of properties sold Бу the father on behalf of himself and his 
minor sons after setting aside the sale as not binding on them brought more than 
three years after the plaintiffs had become majors will be barred by limitation. 
In Parthasarathy v. Siate'of Andhra Pradesh”, the Supreme Court points out that 
under section 12 (2) in computing the period of limitation for an appeal or appli- | 
cation for leave to appeal the day on which the judgment complained of was BT 
nounced and the time requisite for obtaining a copy of the decree appealed from 
or sought to be revised or reviewcd shall be excluded ; that in computing or 
calculating the pened of limitation from a particular point the sub-section enables 
the exclusion of time, from that period caused by an event that intervened between 
the commencement and termination of the said period ; that it bas no concern 
with any period anterior to the commencement of the period of limitation or posterior 
to the period ; and that the object of the Legislature was to-enable a party to 
exclude the time requisite for obtaining a copy of the order after the period of 
limitation had commenced, and that the time taken for obtaining а copy of the 
order of the High Court т саша есе to appeal cannot be excluded. ikesavel 
Naidu v. Krishnaswami Mudaliar*, lays down that where there is an acknowledgment 
in writing but undated oral evidence may be given of the date when it was made ; 
that it is for the plaintiff to show that it was made within three years of the original 
date or the date of any subsequent acknowledgment; and that there is no presumption 
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that in the absence of any evidence as to the exact date of the endorsement it should 
be taken to be made within three years of the prior endorsement. Rajagopal Naidu v. ` 
Aypaswami Cheitiar!, expresses the view that it is not the law that in every case of 
breach of contract limitation would commence to run not from the date -of ће. 
breach but only from the date when the ieved party was in a position to fix - 
or quantify his damages ; that different considerations would apply to a claim for ' 
indemnity, ; that in a case of a simple breach of contract, where the breach is complete 
on the iry of the period fixed for performance, time commences to run, from 
the date of the breach ; that the occasion for ascertainment of the degree of coping a 
or the precise amount which would represent the injury suffered by the breach 

to be distinguished from the date on which the. cause of action arises ; and that, 
there is no question of any continuing wrong within the meaning of section 22 or, 
of any cause of action not accruing to the plaintiff on the date of the breach under ` 
section 29. Ramakkal v. Crinaappa Gounder*, decides that in de ining the parti- 
cular article applicable to a suit the language of the third column should be inter- 
preted so as to effectuate the intention of the islature, namely , dating the cause 
of action from a date when the remedy is available to the plaintiff; that undue 
stress should not be laid on the first column and thé third column ignored if in a 
particular case the acts come under the first column of a particular article; that 
any construction which would result in time commencing to run against a party even 
before thc right to sue accrued in his favour should be avoided ; and that where а 
creditor who has lcnt money to the guardian of the minor, for purposes of necessity 
of the cstate under registered promissory nótes sues the minor after the in's 
death claiming that he was entitled to su tion on the basis of the liability of the 
minor's estate to reimburse and the suit as embraces the creditor’s claim to 
reach the minor’s estate the proper article applicable is Article 116 (now Article 55). 
Abdul Hamid Sakib v. Rakmat Bi *, points out that the terms ‘loan’ and ‘ deposit’ 
аге. пої mutually exclusive but have a number of features in common ; that both | 
are debts repayable ; and that when repayment is to be made furnishes the real 
point of distinction between the two. Partha Sarathy v. State of Andhra Pradesh, 
states that, under Article 133 (5) of the Limitation Act of 1963, Special Leave to appeal 
to the Supreme шо сино етсе ршн аЬ the High Court 
чап be filed only within 60 days of the date of the order of refusal ; that rule 1 of 
‘Order 13 of the Supreme Court rules was substituted in 1964 on the coming into 
force of the new Limitation Act to bring it into accordance with Article-133 (5) 
of that Асі; and that, even before that, by reason of Article 145 of the Constitu- 
tion, the statutory period ‘prevails over the rule made by the Court. Palanithurai 
Mudikondar v. Veerapba Thevar, expresses the view the where the successor in interest 
сааат mortgagee claiming an absolute interest in the properties mortgaged 
purpo to transfer the full ownership thereof to the eree the right which 
the mortgagor or his successor had to recover possession is controlled by Article г 34 
and not by Article 148 ; and that a suit for redemption of the mo: properties 
brought by the successor-in-interest of the mo г twelve years after he had know- 
ledge of the transfer is barred by limitation. — Tnailammal v. Batumalai*, lays down 
that where а tenant died during-term and his successors-in-interest continued їп. 
Possession, since tenancy in land is a right in immovable property, the latter must be | 
regarded аз tenants during the remainder of the term ; and a suit to recover 

sion fróm them would be governed by Article 139 of the Act of 1908. JBSanjeeva 
Naicker у. Shanmugha Udayar', states that where the twelve years’ pcriod of adverse 
possession of the immovable property of the defendant against the plaintiff under 
Article 144 expires on a Sunday the plaintiff can file a suit on the next working day, 
reading sections 4 and 28 and Article 144 of the Act of 1908 together. Ramachandran 
‘Chatty v. Mothaliyandan Chetitar®, decides that where a revision petition was filed by a 
tenant against an order of eviction, and during the pendency of the revision petition ` 
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the tenant died and the legal representatives were not brought on record within 30 
days’ филе, аз required by law, but nevertheless the Court not being aware of the death - 
of the tenant later on dismissed the revision petition on the merits, and the landlord 
filed an execution petition to execute the decree for eviction, the three-year period 
of limitation to execute the decree would commence to run only from the date when 
the revision petition was dismissed on the merits and not from the date on which the 
Зо days’ time for bringing the legal representatives on record expired. 


Суп, PRoagpuxE Cope. 


In Messrs. Raghavan & Co. v. Messrs. Rambilas Nandlal?, itis held that the domi- 
nant principle underlying the proviso to section 16, Civil Procedure Gode, is that the _ 
relief sought can be entirely obtained through the personal obedience of the defen- ^ 
dant ; that there is no reason in principle or convenience as to why..the benefit of 
the proviso whch is applicable to suits for damages in cases of wrongs done to immo- 
уаш property while the defendant is still-in possession of the same should be 
denied in a case where the defendant after committing the wrong has surrendered 
possession ; and that where the plaintiff had obtained from the Mysore Government 
a mining lease and ‘entered into an agreement with the defendant for working the 
mines and the latter had caused damage by improperly working them, a suit in the 
City Civil Court, Madras, within whose jurisdiction the defendant was carrying on 
business, n nop анан by the City Civil Court, and 
consequently by the High Court to which the suit has been erred on adminis- 
trative grounds. Karuppiah Ambalam v. Ayya Nadar?, holds that the power of transfer 
under section 24 is very wide and execution proceedings also can be transferred 
under the section in exercise of the general powers of superintendence over subordi- 
nate Courts for furthering the interests of justice ; that the words ‘ competent to try 
or dispose of the same’ in section 24 (1) j (Н) cannot be read in a restricted sense so 
as to limit the same to territorial jurisdiction. over the property. of the judgment- 
debtor or the residence qualification of the j t-debtor and should be inter- 
preted as including each and every Court within the jurisdiction of the superior Court 
empowered to deal with such execution proceedings ; and that the power under 
section 24 can also be exercised not only to transfer an execution proceeding pending 
in a subordinate Court in respect of a decree passed:by that Court but also an execution 
реа ишы after it had-been transferred to that Court under section 3 

m the Court that passed the decree. — Rajagopalaswamy v. Bank of Kardikudi Ltd.3, 
states that costs must follow the event in the absence of any special circumstance, and 
the fact of the mortgagee having waited a long time before filing a suit for the recovery 
of the mortgage debt resulting in the согог Ба ing to рау а large amount 


of interest is no ground for refusing the costs of the ap to the mo when 
the appeal filed by the mortgagor inst the mortgage decree fails and is dismi . 
Rangaswamy Gounder v. Ramana ‘, declares that determination of any question 


under section 47 will be appealable as a decree ; that under section 47 (а) the Court 
шау treat the proceeding under section 47 as a-suit subject to any objection as to 
limitation or jurisdiction ; that at that stage the Court is not concerned with the - 
merits of the claim ; and that where the lower Court had exercised its discretion 
and ordered a conversion the respondent cannot challenge the exercise of the jurisdic- ` 
‘tion as erroncous specially as he would not be prejudiced by the conversion since he 
сап urge all his grounds of defence in the suit. Sundarapsrumal у. Badrinarayan", 
takes the view that a suit by a member of a Hindu undivided family for partition 
of a property on the basis that it was purchased in the name of one member for the 
family out of family funds will not fall within section 66 (1), and the object of the 
section being to check the practice of making benami purchase in execution sales 
it cannot be taken to affect the rights of the members of a joint Hindu famliy, who by 
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operation of law and not by virtue of any private agreement are entitled to treat as. 
art of their common property an am however made, by one member of the 
fanily бешш owi nane кена e use of family funds. Ramanathan Chettiar v. 
Chockalingam Chettiar!, points out that the mere fact that an application has been 
made for the transfer of a decree for execution to the Court in which the assets came. 
to be held cannot mean that an application in execution has been made to that Court 
within the meaning of section 73.  Palamiappa Chettiar v. Muthurvesrappa Chettiar*, 
decides that where after an execution petition filed by the petitioner-decree-holder- 
against the judgment-debtor was dismissed with the endorsement ‘Petition dismilMsed." 
Attachment to continue for four months’ and before the expiry of the four months the 
attached properties were sold in execution of another decree obtained by a third: 
person against the same judgment-debtor and the proceeds of the sale were brought 
into Court, the petitioner’s execution petition must notwithstanding the aforesaid. 
order of dismissal be deemed to be pending when the.proceeds of the sale were 
received by the Court ; and therefore the petitioner would be entitled to claim rateable 
distribution.  Visalakshi Ammal v. Veerayya Rajaliar*, lays down that while reliefs 
falling within the ambit of section 92 have to be struck off in the absence of the 
Advocate-General’s sanction and reliefs not within the scope of the section need not 
be struck off the file, where the reliefs are inextricably intermingled the problem of 
permitting the plaintiff to elect the relief not vitiated by the lack of sanction as. 
required by section 92 may be difficult; and if there are averments to justify the grant 
of an independent relief the Court may even permit amendment of the plaint in. 
suitable cases. In Balakrishna Iyer v. Ramaswami Iyer*, the Supreme Court states 
that if a party wants to avail himself of the remedy provided by Article 136 of the- 
Constitution in cases where the decree of the High Court under- a has been 
passed under section 100, Civil Procedure Code, it is necessary that the party ши 
apply for leave under the Letters Patent if the relevant clause of the letters patent 
provides for an appeal to the Division Bench against the decision of a single Judge. 
In Mukund Deo v. Mahadu*, the Supreme Court expresases the view that, in an appeal 
with Special Leave under Article 136 of the Constitution, the Supreme Court will not 
discard ordinarily the асв of the High Court on what is essentially a question of 
fact and on which question the Court was competent under the law governing the 
appeal before it to arrive at findings. Motimul Sowcar v. Visalakshi Ammal*, lays 
down that t for the clearest and strongest of reasons which could be held tanta- 
mount to interference on a question of law the High Court in second appeal will 
have no jurisdiction to convert itself into a Court of first appeal and reverse a concur- 
rent finding of-fact. Velayudam Thankayyan v. Trowell’, points out that the High 
Court has no jurisdiction in second, appeal to interfere with what is virtually a 
question of fact even if that finding is erroneous and the only jurisdiction which it 
would have in case it is inclined to view the disposal of the appeal by the lower 
appellate Court as inadequate or imperfect is to set aside the decree and remit the 
ap for further hearing and disposal. Ismail Besoi v. Sulaikkal Besvi®, holds that 
ding by the lower Appellate Court arrived aton overwhelming evidence thata 
purchase рор in the name of a lady was not.benami and that she was the real 
owner and could deal with it will not be interfered with in second appeal. Muthiah 
Asari v. Madasami Asari®, expresses the view that the High Court in the exercise of its 
jurisdiction in second appeal will have no power to interfere with an express finding 
of fact based on appreciation of evidence even if it is of the view that the finding is 
erroneous. Kesthalingam @& Co. v. Balasubramianiam}°, decides that the mere fact 
that the conclusion arrived at by the lower Court is erroneous is not a ground for 
interference in revision.  Palaghat Municipal Council v. National Motor Works Lid. 
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states that where a Court fails to exercise its jurisdiction to see whether there was suffi- 
cient cause under section 5 of the Limitation Act for not presenting the appeal in time 
to the proper Court the Court will be justified in interfering with the decision 
of the lower Court in revision.  Ramansjam v. 7 Rajagopalastoami Deity! 
takes the view that no second appeal lies when the suit is of a small cause nature and 
that the character of the suit has to be determined only by reference to the allegations 
in the plaint. Venkatarama Lyer v. Pushpavathi Ammal?, holds that the revisional 
jurisdiction conferred on the District Judge under section 25 of the Madras Buildings 
Lease and Rent Control) Act, 1960, is wider than that conferred under section 115, 
ivil Procedure Code, and where а District Judge in the exercise of its revisional 
authority under the former provision sets aside the findings of the subordinate autho- 
Tity as to the bona fide requirement of the landlord of his premises for his occupation 
and he had enough material to do so, the High Court will not interfere in revision 
with such decision especially when the District Judge had not exceeded the limits 
of his jurisdiction in setting aside the findings of the subordinate authority. Amalga- 
mated Commercial Traders v. Hariprasad?, decides that under section 151, Civil Pro- 
cedure Code, the Court has inherent power to expunge scandalous allegations in an 
affidavit which are irrelevant to the rocecdings. In Rudrappa Chetty v. Narasimha 
Chetty, it is held that where in a suit by the ce-mortgagee the defence was that 
the mortgagor-defendant had discharged the debt by payment to the original mort- 
gagee (assignor) prior to the date of the assignment the original mortgagee can be 
impleaded in the interests of justice as a party defendant under Order 8-A, rule 1 
and Order 1, rule то. Gopalakrishnan v. Ramula Reddi*, lays down that normally a 
party will be entitled to relief only on the basis of his original claim ; but, such claims 
can, at the discretion of the Court, be added to or enlarged by a cause of action 
arising subsequent to the institution of the suit if it can be done without injustice to 
the parties and where no question of principle or jurisdiction is contravened. 
Dhanalakshmi v. Shanbagalakshni t, lays down that the right available under Order 9, 
rule 9 to apply for setting aside the dismissal of a suit for default cannot be curtailed 
or restrained by insisting upon the party performing any act, such as depositing 
the entire costs of the suit as a condition precedent to the hearing of the application, 
though it may be that, if after hearing the application the Court finds that a condi- 
toral order should be passed for the restoration of the suit, it will have jursidiction 
to impose such conditions as may be just. and reasonable. Krishnammal v. Adivaraha 
Iyengar", points out that in proper cases where a guardian or next frined fails to make 
his appearance on behalf of the minor or son under disability, Һе negligence of - 
the next friend or guardian could be validly urged in subsequent pro ings 80 аз, 
to grant reli¢f by having the ex parte order set aside and that it would be a material 
irregularity to adopt the position that where the ian or next friend was negli- 
gent in making his appearance that would by itsélt be a sufficient reason justifying а. 
default order even though it has the effect of paralysing the minor or person under 
disability, for thé guardians’ ligence. Natesa Mudaliar v. Munuswami Naidu *, 
makes it clear that a decree can follow on admission only if there is a claim, but if 
there is no claim by the plaintiff the Court cannot pass a decree on the admission of 
the defendant: Avudapa Chettiar v. Kanthimathi Ammal?, holds that where a 
decree is ambiguous itis the duty of the executing Court to construe the decree, and 
for the purpose of interpreting e decree when its terms are ambiguous the Court 
would certainly be entitled to look into the pleadings; that though a decree for mesne 
profits was passed against all the judgment-debtors jointly and severally when in 
substance it was against, the several judgment-debtors for their share of the mesne 
profits the whole decree’ amount cannot be recovered from one of the judg ment-` 
debtors alone ; that the executing Court can apportion the amount of mesne profits 
leviable from each of the judgment-debtors even though the decree may not contain 
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such a direction ; that where a decree is apparently against several persons for mesne: 
profits in respect of specie items of property in their possession at specified rates 
then cach of them will be liable to pay under the decree only the amount pertaining 
to the property in his possession though thedecree may be vague in this regard ; 
and that in the absence of a clear and unambiguous decree ing all the judgment- 
debtors jointly and severally liable for the entire amount it will be inequitable to. 
levy execution against one of them alone for the entire amount: Ayi Gounder v. 
Gabriel, lays down that where a person entitled to object to a sale in execution has 
‚ failed to do so at the execution stage it is not open to him to chalienge the same in а 
subsequent proceeding at a later stage ; and where property under the Crown 
(now Government) Grants Act is subject to a prohibition against alienation it still 
yeasts the ownership in the tee, and the restraint has reference only to alienation 
inter vivos and not to a sale im imoitm. Lakshmana Konar v. „Lakshmana, Chettiar*, 
explains that Order 21, rule 35 prescribes the procedure to.be adopted in giving 
symbolic possession to a decree-holder where the property of which possession is. 
sought to be delivered is in the possession of a tenant or other person entitled to 
occupy the same and not bound by.the decree ; that where the tenants were inducted 
into the property after the decree they cannot claim any right as-they will be persons 
bound by the decree ; that even in cases where such tenants come in after the insti- 
tution of the suit their rights, if any, таау be affected by lis pendens ; and that the 
position will really be different only in cases where the persons claim the protection 
of statutes like the Rent Control Act as tenants in occupation prior to the institu- 
tion of the suit. Palaniappa Chettiar v. Muthuoeerappa Chettiar®, declares that Order 
21, rule 57 (1), as amended in Madras, makes it imperative that when an execu- - 
tion petition is dismissed for default the order shall state that the attachment is to’ 
cease ; hence, when an attachment is directed to be continued it should be held that 
the Court saw no such default on the part of the decree-holder as warranted the termi- 
nation of the execution as a penalty for default, with the result that the execution 
petition must be deemed to be pane in the instant case at the material date when 
the assets were realised by the Court. In Laxmi Devi v. Mukand Kanwar‘, the Supreme 
Court makes it clear that before an application to set asidea sale in execution 
under Order 21, rule go, can succeed the applicant has toshow material i i 
or fraud in publishing or conducting it and that in consequence of the same he had 
sustained substantial injury ; and, that where substantial injury is alleged to be 
implicit in the material irregularity set out in the application it would be technical 
to hold that the application should be dismissed. on the preliminary ground that no 
ific or express averment as to substantial injury had been . Unnamalai 
y ser v. Seyyadu Mohidésn*, holds that the poundage paid under Order 21, rules 89 
to 91 in applications for, setting aside an execution sale is in reality a part of the 
purchase-moncy, a fee paid by the decree-holder for services obtained from the Court 
and taken out of the sale proceeds ; that where a sale is set aside under Order 21, . 
rule 89 there could be no difficulty, but in cases of setting aside under Order 21, rule 
go the Court has to give a definite finding as to the party responsible for the sale being 
set aside ; that where the faultis that of the decree-holder who had put the Court in. 
motion, and an auction-purchaser is aggrieved by the sale being set pside the decrec- 
holder will be liable to the auction-purchaser for the return of the poundage to be 
deducted:; that in cases where a sale is set aside for the reason that there was no 
final decree in existence and the fault was not that of-the decree-holder or judgment- 
debtor it may be that in the interests of justice the Court may recommend a refund , 
of the poundage deducted, for consideration of the Revenue Authorities ; and that, 
where in pursuance оЁ а valid decree a sale is gone through and it is voidable and 
not void and such a sale is set aside, there is no provision in law for a, certificate of 
refund of the poundage. , Ismail Romther v. Mymoon Bivi*, decides that the Court has 
inherent jurisdiction to set aside a sale under Order 21, rule 90 on grounds of material 
irregularity or fraud by the decree-holder or the judgment-debtor in bringing the 
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properties to sale whether the petitioner himself has locus standi or not to file the 
аррар for setting aside the sale. Ramachandra Sastri у. Mohamed Hassain}, 
takes view that in аз inquiry for restoration to’ possession under Order 
21, rule 101, a person iho hay ber dispossessed has got only to establish that he 
was in possession of the property on his own account or on account of some person 
other than the judgment-debtor ; that' where the landlord executing his decree 
for eviction did not accept the person in actual possession as a sub-tenant and the 
person evicted claimed: that he was a direct tenant under the landlord, in either 
case, the possession will-be on his own account and not on behalf of the judgment- 
debtor within the meaning-of Order ar, rule 101. Ellappan v. Silaramiah* lays down. 
that Order 22, rule 3 cannot apply to the case of devolution of property on the death 
of a person holding a Hindu woman's estate therein, whether such death is thé 
natural death or a civil death ; that a reversioner succeeding after a widow does so 
not as the heir of the widow but аз опе entitled to the property of the last full owner 
in his own right ; and that if the widow died ing a suit by her with respect to 
her husband's estate the reversioner can step in an prosecute the same ; and in 
such a case the appropriate rule will be Order 22, rule ro. Vesrappa Chsttiar v. 
Veeraswami Pandaram*, makes it clear that the prohibition against bringing the 
mortgaged property to sale otherwise than by instituting a suit for sale is onl against 
the enforcement of the decree for the payment of Money in satisfaction of a claim 
arising under the mortgage ; that in cases where the mo and lease back form 
part of the same or contemporancous transaction and the lease back was in con- 
templation at the time of the execution of the mo it would-be reasonable to 
treat both the documents as one transaction and the claim for the lease amount 
may be treated as a claim arising under the mortgage ; but, where the interval 
between the two was Е years no such conclusion could be drawn and the prohi- 
bition under Order 34, rule 14 cannot be invoked by the judgment-debtor. Ganapathi 
Sarma v. Kannika Bank*, expresses the view that though neither order 2, rule 2 nor 
Order 34, rule 14, would be directly applicable to proceedings under section 45-D 
of the ing Companies Act the principles of the provisions can be extended to 
scttlement of lists of debtors and passing of orders under section 45-D (4) ; and that 
Order 34, rule 14, clearly enables a mortgagee who had obtained a decree for the 
payment of money in satisfaction of a claim arising under his mortgage to bring a 
suit for sale of the mortgaged property notwithstanding anything contained ir 
Order 2, rule 2, Sundaram v. Government of India® points out that Order 44, rule 1 (2) 
requires that the Appellate Court fix a day for hearing the applicant or hi 

pleader before rejecting his application for leave to арка in forma pauperis; that 
it is not enough if the Court peruses the judgment of the lower Court in chambers 
and passes an order ; and that in the absence of a hearing as required by the гше 
the order rejecting the application cannot be sustained. Deochand v. отит s 
expresses the view that the existence of any inherent power in the Supreme Court. 
to give directions would be a matter of grave doubt when the Civil Procedure’ Code 
выше deals with the right of the decree-holder to execute the decree and the 
powers of the High Court to give directions in connection with such execution ; and 
that the provisions of Order 45, rule 13 of the Code emphasise that, the decree- 
holder has ordinarily full right to exécute thé decree unless suitable directions-im 
connection with the execution and stay of it are obtained at the instance of the 
opposite party ; and that the High Court also is not empowered to give such direc- 
tions subsequent to the execution of the decree. — ' | 


|. PENAL Cone. , i 


In State of Andhra Pradesh v, Venugopal", the Supreme Court makes it clear that 
where an act complained of is wholly justified by law it would not amount to an 
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offence at all in. view of the provisions of section 79 of the Penal Code, and tó be 
able to say that an act is done under a provision of law one must discover.the existente 


_ of a reasonable relationship between the provisions and the.act. Govindaswami, In гс! 


states that to attract section 84 the person must be, at the time of doing the act, 
by reason of unsoundness of mind, incapable of knowing the nature of the act or 
that he was doing what was either wrong or contrary.tolaw; and to merely establish 
that, at some time prior to the occurrence, the accused had suffered from derange- 
-ment of the mind, and that, even subsequently, he had behaved in a strange manner 
or had been taciturn, moody, or saturnine will not be sufficient. Ahilandammal v. 
Balasubramania Iyer*, points out that while an offence under section 471 consists of 
dishonestly using as genuine a forged document, section 193 deals with a different 
offence, namely, intentionally giving false evidence in any stage of the judicial 
proceeding or bricating false evidence for the purpose of being used in any stage 
of a judicial p ing. iriyar, In re.,* makes it clear that section 215 
is not intended to create an offence where a person bona fide reccives some amount 
as remuneration for tracing out lost or stolen pro but is intended to deal with 
cases which are similar to collections in the nature of Muppukkooli made by persons 
-who from the circumstances of their offer are expected to contact the thief and pay 
him a portion: of the money on the understanding that he will not be exposed if he 
-would release the concerned property to the owner ; that the first part of the section 
is intended to deal with persons who impliedly have means to contact the offender 
and recover the property and who undertake to so recover on payment of a sum 
"which will serve to remunerate him and also square up the thief ; and that when the 
prosecution has established that state of affairs the burden is thrown on the accused 
to prove the terms of the exception, namely, that he has used all means in his power 
to cause the offender to be apprehended and convicted of the offence. Veluchami 
Thevar, In re.,* states that where the evidence clearly showed that the husband 
tortured and ill-treated his wife and virtually coerced her to confess her alleged 
-unchastity under threat of strarigulation it cannot be contended that such sudden 
confession by the wife was the cause of a grave and sudden provocation for inflicting 
severe injuries on the wife and killing the alleged paramour. In Varadarajan v. 
State of Madras*, the Supreme Court lays down that in the offence of kidnapping 
some kind of inducement held out by the accused person or an active participation 
by him in the formation of the intention by the minor to leave the house should be 
made out ; that it would however be sufficient if the prosecution establishes that 
though immediately prior to the minor leaving her father’s (guardian’s) protection 
по active part was played by the accused, he had, at some earlier stage, solicited or 
ed the minor to do so ; that if evidence to establish one of those things is 

cking it would not be 1 MED AUN thé 
minor out of the keeping of the lawful guardian merely because after she had actually 
left the guardian's house or a house where the guardian had kept her she joined the 
accused and the accused helped her in her design not to return to her ian's 
house by taking her along with him from place to place ; and that, though the part 
played by the accused could be regarded as facilitating the fulfilment of the intention 
of the girl, that part falls short of an inducement to the minor to slip out of the 
‘keeping of the lawful guardian and is therefore not tantamount to ‘ taking’ within 
the meaning of section 361. Krishnamurthy v. State of Andhra Pradesh? decides that 
an application to the Services Commission falsely mentioning qualifications which 
he did not possess and getting appointed to the Medical Services by the Govern- 
ment is tantamount to cheating. Mani v. Vijaya Pillai’, holds that failure by the 
landlord to расе dues, even deliberately, leading to the cutting off of the 
electric supply by the Electric Supply Corporation to the tenants is not ‘ mischief’ 
"within the meaning of section 425 ,nor can the accused be said to be abetting mischief’ 
committed by the Electricity- Corporation since there is no act of destruction to 
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property or causing of any illegal change therein as it has. a right.to-cut-off supply 
of electricity for non-payment of electricity dues. > ·· SN MEC UN AE 
И .. . JmnawAL Риоскрпюв. CODE. TAS. d 
' In Shaik Kasim v. Superintendent of Post Offices", it is: pointed out that wheré.a 
criminal Court has tried а person: and acquitted him it would be improper and 
opposed.to natural justice if the Administrative Authority initiates later ofi 
disciplinary proceedings on the identical facts and charges and records a contraty 
conclusion ; that while there is no inflexible rule that the finding ofa criminal Court 
is conclusive in every sens upon the Administrative Authority, if the finding із а 
„purely a technical acquittal the Authority.can punish him on the facts and it certain! 
бап punish where the acquittal is based solely on lack of sanction or soine-technical 
defect in ure ; and that it could’ punish on the-same facts for some lesser 
charge which may not amoünt to a criminal offence but may well amount to grave 
dereliction of duty. Veluchamt Thevar, In re* expreses the view that while there 
is a judicial discretion vested in the Sessions Judge to award a lesser sentence!in a 
case of murder and’ the Criminal- Procedure: Code ‘as ámended does not require 
to be stated in this regard, it does.nót mean that any special pleading or 
formal excuse should displace the'judicial discretion, and that it is the duty of the 
Court to award the extreme penalty of the law-for the purpose of deterrence iñ all. 
cases of murder where the crime is deliberate and there are no extenuating features) 
Abdul Mazid v. -Yacob* states that under stction$ 9 and'16 of the Pondich 
(Administration) Act, 1962, the High Court at Madres is not merely clothed wi 
the powers of a court of tion but is vested with a general appellate jurisdiction, 
and hence the High Court has all the powers of ай ordinary Court of criminal juris 
diction in-relation to an-a from Pondicherry and can in suitable cases reduce the. 
sentence in the interests of justice. Karuppiah v. Inspector of Panchayats‘ lays down that a 
sentence of imprisonment till the rising of the Court is- also ' imprisonment * within 
the ‘nicaning of the Penal Codé:and'thé Criminal Procedure:Code: In State of 
Andhra Pradesk v. Venugopal®, the Supreme Courtdetlares that section 161, : Criminal 
Procedure Code, does not authorise the Police Officers to beat or confine a with 
a view to induce him to make a statement. ` Pefiasami Nadar, In re* holds that the 
*co of section 195 is that before the Gourt could take со; of an о тсе 
against 'a' public servant, the public servant should hi prefer a complaint 
in writing ; that there is no justification for'treáting the Police Officer differently апа 
excluding the complaint from him which is preferred in the form of a Police Report; 
that the context of section 195. clearly warrants’ the construction: of: the yord 
* complaint ’‘in section 19 (40) to includé'even the report of the Police Officet 
when itis made' by the Poli cer:concerned as à public servant with a view to 
taking actior.against a person ; and ‘that, where a Police Officer investigated a non- 
cognisable offence after obtaining the permission of the: istrate ünder section 
155 (2) and filed a charge shtet; the.charge sheet could be cognisance of as a 
complaint under section 195 (1) (a) Sambandarv. Natesan! decides: that since 
under section 199 no Court shall take cogriisanóe of'an offence under section 497 Ог 
section 498 of the Penal Code except upon the cotnplaint made by the husband of 
the woman, or, in his absence, made with léave ofthe Court, by some person who had 
care of such woman, оп his behalf, at the time when the’ offence of'adultery was 
committed, the fact that the husband was in Malaya and unable to proceed to 
India to file a complaint will not be sufficient to authorise a power: of attorney 
tto file a complaint. In Mahani Kaushalya Бау v: Stats of Madras,* the S 
Court makes it clear that the requirements of section 243 are mandatory ; and that 
a violation thereof vitiates а’ trial and renders the conviction legally invalid ; that 
the plea of guilty should as nearly-as possible be técorded in the, accused’s own 
language to prevent any mistake of misápprehension; that the interpretation of 
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theraccused's plea of guilty by the Bench Clerk of the Court is not a sufficient com- 
pliance with the requirements of the section ; and that section 362 (2-A) which ` 
makes it sufficient for the Magistrate to make a memorandum of the substance of 
the examination of the accused without recording the actual words used has no 
application. in a.case where the accused pleads guilty ; and the special provision of 
section. 243. will be attracted to such a case. _Rangasamy, In re.,1 holds that, any 
proceeding against an accused preceding an order of discharge under section 251- 
(2) is not a ' trial’ in the strict sense but is only in the nature.of an enquiry ; that 
a discharge. under the said section cannot therefore be equated to ап acquittal of 
the accused at the trial ; that the mere fact that the complainant was examined does 
not mean that there could only be an acquittal and not a discharge ; that no trial 
could commence without a charge being framed and the mere consideration. of 
the charge or accusation before discharging the accused does not constitute a‘ trial 
cither and hence the District Magistrate has no jurisdiction under sectiohs 435 and 
496 to set aside an order of di made cven'after the examination;of the 
complainant and remit the -case for disposal afresh. -Mohidesn у. Stats of. Madras, 
points out that section 337 cannot be attacked as invalid, on the ground that it 
favours an accused person who is prepared ‚to, turn, ‘! King’s evidence,” at the 
expense of the othér offenders and thereby discriminates. .Balaswbramania Mudaliar v. 
Doraikannu Ammal?, declares that there is no provision inthe Criminal. Procedure 
Code to implead the legal representatives of a party in a criminal revision case, and 
in the absence of such provision the proceedings cannot be continued against the 
legal representatives and that the only provision in the Code where the legal represen- 
tatives can be made parties are those specified in section 145 (7) and section 431. 
Rangaswamy v. Narayanan‘, lays down that it would be idle to contend that section 
369 is not applicable to, criminal revisions for the Court exercising its, powers of 
revision under section 439 exercises only some of the powers conferred on a Court 
of, appeal. - Aft v. Balasubramama Iyer® expresecs the view that when 
roceedings could be takenunder section 479-A proceedings under section 476 are 
Баеп ; that the latter section provides the procedure for a, civil Court: maki 
a complaint in respect of offences referred to in section 195 (1) (5) and (с), whereas 
корш у is restricted in its scope and is confined only to.offences of intentionally 
giving. evidence in any stage of the judicial proceeding or intentionally fabri- 
cating false evidence for the purpose of being used in any stage of the judicial pro- 
cecding ; that irding .cases which do not strictly fall within section 479-A the 
procedure prescribed in section 476 may be followed ;:that section 479-A.does not 
comprise offences enumerated under section. 195 ( 1) (c) which includes an offence 
under section 471 ; that section 479-A has no application to the -prosecution of 
offences other than an.offence under section 193 and cognate sections in Chapter XI; 
and; that as regards other. offences sections 476 to 479 continue to apply even after 
the enactment of section 479-A. Shsikh Mohamad Maratayar v. Moliüdoen. Futis 
states that.the special penne of section 479-А is prescribed for the iprosecution 
of a witness for giving false, evidence or for fabricating false evidence for being -used 
in any stage of a judicial proceeding ; but the offences of forgery and fabrication 
of false evidence to be used in any stage of a judicial proceeding are distinct.; that 
the former is, not within section 479-A ; and.where after the conclusion and delivery 
of judgment in certain proceeding before the Chief Rent Controller for the fixation 
of fair rent in respect of certain premises during the course of which the landlord 
had filed two documents which were found to have been fabricated -by him, the 
tenant filed an application praying for ап order directing the- institution of a 
complaint under sections 195 and 196 the application would not be maintainable 
in view, of section 479-A. Pichaj Холат v. Chellayi™, holds that while it is true that 
under section 488 a wife cannot claim separate maintenance merely on the ground 
‘that her husband had married.a second wife inasmuch, as the mere fact of second 
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would not ifso facto establish neglect or refusal within the meaning of 
section 488 (1), that would not however preclude the Court from considering the 
fact of the husband’s second marriage as a sufficient ground for the wife’s refusal to 
live with him in deciding the question of neglect or refusal by the husband to main- 
tain his wife. Rangaswamy v. Narayanan}, decides that section 561-A does not in 
any way enlarge the Court’s powers under the Code, es m when it is provided 
in the Code that no Court when it has signed the judgment alter or review the 
same. .fdnarthanan, In re, holds that where after a charge sheet for an offence 
was filed against the accused the proceedings in Court were stopped under section 
249 due to the non-readiness of the prosecution on as many as eight or nine occasions, 
each time the police filing a fresh charge sheet, the proceedings are liable to be 
quashed under section 561-A ; and such action on the part of the prosecution would 
itself amount to harassment as well as abuse of the process of the Court justifying 
the quashing of the proceedings in the exercise of the inherent powers of the High 


Court in the interests of justice. 
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MUDBOLKAR, JJ. 


R. Venkataswami Naidu and another .. Appellants* 
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Narasram Naraindas alias Purushottamdas .. Respondent. 


Madras City Tenants Protection Act Ка sections 3, 9 and 12—Scope— Lease. in writing but 
not registered ч уйщ өм е one у mih coset nat reir алу building Lasse кф 
, building in entitled to order uxder section O directing the lessor to a ced 

Tarn d aaa Prodi sid 

Where by à lease for on reer of a vacant site in writing but not registered there was a 
covenant not to raise any whatever by the lemeca who committed breach of the covenant 
ee oo Ae ation tn Tanase) Eel over on the expiry of the term and the lessor sued 
for ejectment. 

Hald : The lemecs are tenants as contemplated by section 3 of the Madras City Tenants 
Protection Àct and must be held entitled to eir rights under sections 8 and 9 in spite of the 
covenant not to build and a breach of it by them. The covenant though valid would be ineffective 
under section 12. Section 108 (А) ofthe Transfer of Act has no application and it cannot 
pesos the erection under section 3 must be permitted by law. 


o resort tothe Preamble of the Act which mentions (‘‘ ёя ths hope that they would not be evic” 
tea") s interpreting His с definition of “tenant ’’ in section 2 (4) as the words used in it are clear 
c language used in sections 3 and 9 of the Act admits of no doubt as to the 

d intended. A Preamble cannot of course annul a section. 


i Naidu v. Neo искен Тина di (1965) 1 8.4.7. 868 : (1965) 1 M.L.J. 
(8.0) 47% 1965) 1 An.W.R. (8.С.) 47, distinguished 
Narasram Nareindas v. Venkziermmi Neia aud enxiur, (1963) 1 M.L.J. 140 reversing (1960) 2 
M.L.J. 328, reversed. 


Per Hideyatullak, J.—By the first of section 12 of the Act the t t is protected against his 
own contract, The ТЕ i protected by the ж of the озш the instant case tho 
landlord cannot seek that protection because the 1 ed is not registered. 

Appeal from the J entand Order dated 21st September, 1962, of the 
Madras High Court in L.P.A. No. 29 of 1961.1 


* С.А. No. 146 of 1965. 27th April, 1955, 
1. (1963) 1 M.L.J. 140 : I.L.R. (1963) Mad. 649. 
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P. Ram Reddy, Advocate for R. Ganapathy Iyer, Advocate, for Appellants. 


- C. B. Agarwala, Senior Advocate, (R. Gopalakrishnan, Advocate, with him), 
for Respondent. 


The Judgments of the Court were delivered by 


Sarkar, F., (for himself, Subba Rao, J. and Mudholkar, J.).—By an unregistered 
instrument of lease dated 3rd February, 1953, the respondent let out a piece of 
vacant land in the town of Coimbatore to the appellants for the term of one year at 
rent of Rs. 30 per month. The tenants held over after the expiry of the term reserved 
and the tenancy was continued. The lease provided that the tenants “ shall not raise 
any building whatsoever in the vacant site " but they committed a breach of the 
covenant by putting up a building on the land. 


On 4th December, 1956, the lessor filed a suit for ejectment of the tenants and 
their sub-tenants. Pending the suit, the Madras City Tenant's Protection Act, 
1921, was on I9th February, 1958, made applicable to the town of Coimbatore and 
thereupon the tenants made an aUe Ne 1n the suit under section 9 of the Act for 
an order directing the lessor to sell the land to them. The trial Court, a learned 
Sub-Judge in first appeal and Anantanarayanan, J., in Second Appeal to the High 
Court of Madras held that the tenants were entitled to the order’. А Division 
Bench of the High Court took a contrary view in а Letters Patent Appeal preferred 
by the lessor.*. The tenants have appealed to this Court against the judgment of 
the Division Bench. 


The question naturally turns upon the provisions of the Act the relevant parts 
of which we will, therefore, set óut at once. 
Section 2 (4). '*'Tenant' means tenant of land liable to pay rent опїї................ Б 


Section 3. '' Every tenant shall оп ejectment be entitled to be paid as compensation the value 
of any building which may have been erected by him." 


Section 9. ‘‘ Any tenant who is entitled to compensation under section 3 and against whom a 


suit in ejectment has been instituted .......... TORY ОРКА apply to the Court for an order 
that the landlord shall be directed to sell.......... the extent of 1 to be specified in the applica- 
tion. ” 


Srelion 12. < Nothing in any contract made by a tenant shall take away or limit his rights under 

this Act, provided that nothing herein contained shall affect any stipulations made by the tenant in. 
writing registered as to the erection of buildings in so far as they relate to buildings erected after 
the date of the contract. "' 
It will be noticed that a tenant entitled to purchase under section 9 must be a tenant 
entitled to compensation under section 3. The real question, therefore, is whether 
the tenants in the present сазе were entitled to com tion under section 3. We 
may observe that we shall not in the present case be concerned’ with the proviso 
to section 12 as the lease was not by a registered document and hence references in 
this judgment to that section will be to that section without the proviso. We 
should also state that by virtue of section 10, section 9 is applicable to suits pending 
in Coimbatore Courts when the Act was applied to that city. 


It was not disputed in this Court that ifthe covenant was left out of considera- 
tion, the tenants would be entitled to the benefit of sections 3 and 9. They would 
be tenants within the definition of that word in the Act and the ingredients of the 
other two sections would be fully satisfied. The learned Judges of the Division Bench 
also accepted this position. . 

The question then is: Does the covenant make any difference? The learned 
Judges thought, in our opinion wrongly, that it did. They put the matter in this 
way : À covenant not to build is valid. If it is valid, it must be enforceable all 
along and, therefore, also after the termination of the lease by an order for demolition. 
If it сап be so enforced, section 3 which gives the tenant a right to compensa- 
tion for the building cannot be applicable to a case where there was such a covenant 





1. (1960) 2 М.І... 828. 649. 
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for the Act could not at the same time have countenanced a compulsory demolition 
of & building at the instance of the lessor and a right in the tenant to com - 
tion for that building. The enforceability of the covenant, therefore, indicated 
the scope of section 3 in spite of its wide terms and the equally wide definition of the 
word " tenant" in the Act. That scope was that the section had no application 
where there was such а covenant. Learned Counsel for the lessor advanced the 
same reasoning summarising the position by the observation that the erection con- 
ак, by section 3 was a la erection, that is, not in breach of any covenant 
not to build. 


It seems to us that this reasoning is clearly fallacious. The learned Judges held 
that the covenant not to build was valid. ey, therefore, must have held that it 
did not affect a right under section 3 for, if it did, it must have been ineffective under 
section 12. Now when the learned Judges held that the covenant did not affect 
the right under section 3, they must have decided what that right was and who were 
the tenants entitled to it. In deciding the validity of the covenant they must, there- 
fore, have fully and finally interpreted the section and decided its scope and effect. 
After that they could not again proceed to ascertain the scope of the section. But 
this is what they did and this is where their principal errorlay. Basing themselves 
on one interpretation of the section they held the covenant to be valid and basi 
themselves on the validity of the covenant so found, they gave the section a seco 
and a different ud (ties Tn Soe the validity of the covenant they had 
not said that section 3 had no application where the covenant existed. If they 

they would have decided what they called the scope of the section without any ai 
from the covenant and there would have been no need for deciding the scope of the 
section again on the basis of the validity of the covenant. Therefore, on the second 
occasion they found the scope to be different from what they bad found it to be on 
the first occasion. But, of course, a section has only one interpretation and one 
scope ; a process resulting in more than one interpretation and scope is clearly 
erroneous, ^ - 

' Now when е that the covenant did not affect the right of tenants under 
section 3 and was, therefore, valid, the learned Judges did not say that а tenant who 
built in breach of. it was not a tenant as contemplated by section 3 and was not 
entitled to its benefits ; in fact they expressly took a contrary view. They said, and 
in our view rightly, 

“there is no express provision in the Act, limiti © operation of section 8.......... to the 
tenants who жстс authorised by the leu M rein a upa idi s Prima acis, therefore, the 
term ‘tenant’ might not exclude one who puts up @ superstructure on the andin breach of a cove- 
nant not to d 
They stated that this was the view to be gathered from a consideration of the entire 
Act. But clearly there was nothing else they could legitimately consider for inter- 
preting section $. It would, therefore, appear that the words “ prima facie ", with 
which they qualified their observation were inapposite. In effect then the learned 
Judges said this: The contract was valid as it did not affect the right under section 3 
of any tenant as defined in the Act and since the contract was valid, a tenant who 


had built in breach of it was not entitled to any right under section 3. This is a _ 


wholly untenable proposition. 

We think that the word “ tenant ” in section 3 must be understood only in the 
sense that that word is defined in the Act. We repeat that there is no reason for 
saying that the word “ tenant ” in section 3 does not include all tenants as defined 
in the Act. None has been shown apart from that given by the learned Judges which 
we think is ill founded. Therefore the appellants are tenants as contemplated by 
section 8. Now the covenant says that the tenants shall not build. Either that 
affects the right of the tenants to claim compensation for the buildings constructed in 
breach of it at the termination of the lease or it does not. If it does not, then no further 

uestion arises : there will then be nothing purporting to disentitle the tenants of 
their rights under section 3 and the chse will be the same as where there is no covenant 
at all, Ifsuch is the case then, as we have said earlier, there is no dispute that the 
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tenants are entitled to their rights under sections 3 and 9. If however, the covenant 
not to build affects the right to claim compensation under section 3, such a covenant 
would be of no effect, for under section 12 nothing in any contract shall take away a 
tenant's rights under the Act. The case will then also be the same as if there was no 
covenant at all. That is why we think that the covenant not to build does not 
affect the question in hand. The tenants must be held entitled to their rights 
under sections 3 and 9 in spite of the covenant not to build and a breach of it by 
them. . 


Before Anantanarayanan, J., the argument for the lessor was somewhat different. 
It was said that section 3 to be read in harmony with the general law, that is, 
section 108 p of the Transfer of Property Act, which gave the tenant a right to 
build when the lease did not prohibit buil and, therefore, the erection under sec- 
tion 3 must be one permitted by law. The learned Judge rejected this contention, 
in our opinion rightly, on the ground that section 3 and section 9 contained no words 
justifying it and under section 12 no contract could be made affecting the sections 
earlier mentioned. He also pointed out that section 13 of the Act specifically pro- 
vided that the Transfer of Property Act must be deemed to have been repealed to 
the extent necessary to give effect to the Act so that there was no scope for harmoni- 

ing the Act with the Transfer of Property Act. We entirely agree with the learned 

Judges’ views. We must however observe that this argument was not advanced in 
this Court. 

Before leaving this matter a reference to the Preamble of the Act is necessary. 
It states that the Act was passed : 

* to give protection to tenants who—have constructed building on others’ lands in the hope 
that they Would not be evicted.” 
The learned Judges of the Division Bench found it to be too vague to be taken a8 
defining a definite ascertained class of tenants. In any case, no resort to the 
Preamble would, we think, be justified in interpreting the definition of tenant in 
section 2 (4) as the words used in it are clear and unambiguous. We observe that 
the used in sections 3 and 9 also admits of no doubt as to the meaning 
intended. Preamble cannot of course operate to annul a section. We must here 
also say that learned Counsel for the lessor did not rely on the Preamble to support 
his contention. 


We think it right to point out before we conclude that N. Vajrapani Naidu v. 
New Theatre Carnatic Talkies Lid.!, to which our attention was drawn, does not 
touch the point with which we are concerned, for it turned on the Proviso to section 
12 and that Proviso has no application to the present case. 


For these reasons we think that the judgment under appeal was erroneous and 
must be set aside. We agree with Anantanarayanan, Ј.,* that the appellant tenants 
had a right under section 9 of the Act to purchase the land leased in spite of the 
covenant not to build and the breach of it by them. The covenant cannot be used 
for interpreting section 3 or section 9. 


The appeal is allowed. The judgment of the Division Bench? is set aside and 
that of Anantanarayanan, J.,* is restored. The appellants will get the costs in this 
Court and in the Division Court. : ` 

Hidayatullah, ў.—1 that this ap must succeed but I would like to state 
the reasons somewhat differently. Ap ts 1 and 2, who were tenants of the res- 

ndent landlord, seek the cofartement of section 9 of the Madras City Tenants’ 
tection Act, 1921, which was extended to Coimbatore on 19th February, 1953. 

By a written (but not registered) lease-deed the appellants 1 and 2 took on lease for a 
eed from 10th February, 1953, a vacant site on a rent of Rs. 35 per month. The 
ease-deed contained a term that no building should be built on the land. Without 
the knowledge and consent of the landlord the appellants 1 and 2 built structures on 
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the vacant site and continued to hold over even after the expiry of the year. They 
inducted sub-tenants. The respondent-landlord sued in ejectment in 1956 and the 
suit stood closed for arguments on 25th February, 1958. On that date appellants 
1 and 2 applied under section 9 of the above Act claiming the right to purchase the 
land. The case was re-opened and some more evidence was received. The District 
Munsif, Coimbatore by his judgment dated 8th April, 1958, accepted the claim of 
appellants 1 and 2 and took action to determine the price for the land as required by 
the Асі, An appeal by the respondent-landlord before the Subordinate Ju 
Coimbatore and a Second Appeal in the High Court failed!, The present ар is 
from the judgment dated 21st September, 1962 of the Division Bench in an appeal 
filed under clause 15 of the Letters Patent and by certificate from the Division 
Bench By that judgment the decision of the Single ys was reversed and the 
application under section 9 of the Act was ordered to denied There was, 
however, a remit for disposal on other points. 


The Act which is relied upon by the appellant is an Act which was intended to 
apply in the first instance to the Madras City but could be extended to other towns 
and vi . It was, as the Long Title shows, intended “ to give protection to 
certain of tenants in Municipal towns and adjoining areas in the State of 
Madras". .The last eleven words were substituted for the words “in the City 
of Madras " by an amending Act of 1955. The Preamble of the Act reads : 


“Whereas it is necessary to give protection to tenants who ія municipal lows ead 
. areas in the State of Madras have constructed buildings on others’ lands in the hope that they 
not bo evicted so long as they pay a fair rent for the land; ...................- "a 


The words italicised were substituted for the words © in many parts of the Cüty of 
Madras ” by the same amending Act. 


· The Act defines the word “ building” so as to include every structure, permanent 
or temporary and “land” to exclude “ buildings” and “ tenants” as “tenant of 
land liable to pay rent on it, every person deriving title from him ", and including 
“ persons who continue in possession after the termination of the tenancy ". The 
ше 1 and 2 were thus tenants of land excluding the buildings. The Act 


give new rights of variqus sorts to tenants, and some of the sections are set 
out below : 


“8. Payment of compensation on ¢fechnent.—Every tenant shall on cjectment be entitled to be paid 
as compensation the value of any building, which may have been erected by him, by any of his pre- 
decemorrin-interest, or by any person notin occupation at the time of the ejectment who derived 
title from either of them, and for which compensation has not already been paid. A tenant who is 
entitled’ to compensation for the value of any building shall also be paid the value of trees which 
by Lia m been planted by him on the land and of any improvements which may have been made 


The section is general and applies to every tenant and would include all and 
tenants as also tenants holding over. In other words, the appellants would be in- 
cluded. Sections 4 and 5 lay down the procedure for determination of compensa- 
tion. Section 6 provides for determination of rent. They are not relevant here 
and we are not concerned with sections 7, 7-A and 8. Section 9 (omitting portions 
not relevant here) then states : 


“9. Application to Court for directing the landlord to sell land.—(1) Any tenant who is entitled to 
compensation under section 3 and against whom а suit in ejectment has been instituted or proceeding 
under section 41 of the Presidency 1 Cause Courts Act, 1882, taken by the landlord, may, within 
one month ofthe date of Madras City Tenants’ Protection (Amendment) Act, 1955, coming into 
force or of the date with effect from which this Act is extended to the municipal town 
or village in which the land is situate or within one month after the service on him of summons, 
apply to the Court for an order that the landlord shall be directed to sell the land for a price to be 
fixed by the Court. The Court shall fix the price according to the lowest market value ent 
within seven years preceding the date of the order and shall order that, within a period to be deter- 
mined by the Court, not being less than three months and not more than three years from the date 
of the order, the tenant shall pay into Court or otherwise as directed the price so fixed in one or 
moreinstalmenis with or without interest. 
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(3) On payment of the price the Court shall pass а final order directing the conveyance of the 
land by the landlord to the tenant. On such order being made the suit or proceeding shall stand 
ismi and any decree or order in ejectment that may have been pased therein but which has 
not been executed shall be vacated. 
ж ж * * LJ *» $n 


Section 10 expressly applies sections 4, 5, 6, 8 and 9 to pending suits in ejectment and 
to decrees passed in such suits but not yet executed, Section 12 provides as follows :— 
“12. Effect of contracts made by texants.—Nothing in any contract made by a tenant shall take away 
or limit his rights under this Act, provided that nothing herein contained shalleffect any stipulations 
made by the tenantin writing regutered as to the erection of buildings, in so far as they relate to 
buildings erected after the date of the contract.”’ 
Section 13 provides that the provisions of the Transfer of Property Act in its appli- 
cation to the area where the Act was in force, to the extent necessary to givc effect 
to the provisions of the Act, shall be deemed to have been repealed or modified. 
The Act is thus self-contained and the ordinary law of transfer of property has no 
application. 

The first point to notice is that the kind of building hinted at in the Preamble, 
namely, one constructed “ in the hope" of the continuance of the tenancy does not 
fnd any mention in the operative of the Áct or in the definition of building. It 
is, therefore, difficult to read this limitation (as was contended) in sections 8 and 9 
where “ building " is used without any qualification and implies only a construction. 
A Preamble is a key to the interpretation of a Statute but is not ordinarily an 
independent enactment conferring rights or taking them away and cannot restrict or 
widen the enacting part which is clear and unambiguous. The motive for legisla- 
tion is often recited in the Preamble but the remedy may extend beyond the cure of 
the evil intended to be removed. See Maxwell on Interpretation of Statutes, 11th 
Edition, page 45. If the enacting portion takes in all buildings without qualification, 
it is not ible to give the less extensive import of the Preamble a greater value 
against the enacted provision. See Deo v. Branding! per Lord Tenterden. 


What then is the position ? Sections 3 and 9 are, imperative and section 9 is 
expressly made Alta ule io pending suits in ejectment such as this was. Appellants 
1 and 2 made the application within a week of the extension of the Act to Coim- 
batore and were within the time limited for their action. 'ТЪе result must obviously 
follow unless the latter part of section 12 can save the respondent. "That can only 
be if the stipulations by the tenant as to the erection of the building in so far as they 
related to buildings erected after the date of the lease-deed had been “ in writing 
registered ”. The lease-deed is in writing but is not registered. Ву the first part 
of section 12 the tenant is protected against his own contract. The landlord is 
protected by the second part, but the landlord here cannot seek the protection of 
the second part because the lease-deed is not registered. 


The appellants also claimed that the words “ stipulations as to the erection of 
buildings " cannot take in a covenant not to construct at all, as laid down in N. 
Vajrapani Naidu and another v. New Theatres Carnatic Talkies 144.5. ‘The ruling cer- 
tainly is in the appellant’s favour but it is not necessary to rely on it for the dis- 
posal of this case. at present advised, I would not like to restmy judgment on 
that point of view. 

I agree with the order proposed but for the reasons given here. 

K.S. Appeal allowed. 


E 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—K. Sussa Rao, J. R. MupHorkan AND К. 5. BAagaWar, JJ. 


5. N. Sudalaimuthu Chettiar e <Appellant* 
v. 
Palaniyandavan .. Respondent, 

Madras Cultivating Tenants Protection Act (XXV of 1955) as amended by Act (XIV of 1956), 
sectlon2 (a) and (ee)—" Carry on personal cultivation" —Test—Contribution of, labour by son- 
in-law power of attorney from widow and daughter of deceased cultivating tenant. 
if “ member of fandly”’—Right to deposit arrears of rent and claim protection under the Act. 

Before a person can be a cultivating tenant, he or mambers of his family, must contribute his 
or their own physical labour. The supervision Se he could not be characterised as physical 
labour within the meaning of the definition of “ tenant" in the Madras 
Tenants Protection Act. 

А person can be properly regarded as being the member of his wife's family and not merely of his 
father's family. Soa son-in-law of a deceased tenant holding a power of attorney from his mother- 
in-law and his wife (heirs of the tenant) contributing his physical labour is sufficient to render tho 
wife and daughter cultivating tenants “ contributing physical labour of members of his d In 
the culttvation of that land " within the meaning of that expression in section 2 (es) of the Madras 
Cultivating Tenants Protection Act. 

[Case remitted to Sub-Collector for determining whether the son-in-law was putting іп physical 
labour in the cultivation of the field.] _ 

ei Special Leave from the Judgment and Order dated the 4th tember, 
1964 of the Madras High Court in Civil Revision Petition No. 1251 of 1963. 


А. V. Viswanatha Sastri, Senior Advocate (Naumit Lal, Advocate, with him), 
for Appellant. 


S. C. Agerwala, D. P. Singh, R. К. Garg and M. К. Ramamurthy, Advocates of 
M/s. Ramamurthy & Co., for Respondent. 

The Judgment of Court was delivered by 

Mudholkar, 7.—This is an appeal against an order passed by the High Court 
of Madras dismissing a petition or revision under section 115 of the Code of Civil 
Procedure. In the revision application the appellant had challenged the order 
of the Sub-Collector, Cheranmahadevi, by virtue of which the respondents were 

itted to deposit the arrears of rent due in respect of a holding of which one 
Kanda Devan was a tenant. The aforesaid order was made under section 3 (3) (a) 
of the Madras Cultivating Tenants Protection Act, 1955. 

It is common ground that this Act which was originally to remain in force 
for a period of three years is still in force by virtue of the provisions of amending 
Acts passed extending its duration from time to time. The expression “ Cultivating 
tenant " is defined thus in section 2 (a) of the Act : 7 

“ Cultivating tenant’ in relation to any land meansa person who carries on personal cultivation 
on such land and, under a tenancy agreement, express or implied, and includes— 
G) any such person who continues іп possession of the land after the determination of the 
agreement and 


, 


' (il) the heirs of such person, but does not include a more intermediary or his heirs; " 
By the Amending Act, Madras Act XIV of 1956, clause (ме) was added to section 2 
whi purports to define the meaning of the expression " carry on personal culti- 
vation”. Clause (es) reads thus : 

“ a person Is said to caccy on personal cultivation on a land when he contributes his own physical 
labour or that of tbo members of Ыз family in the cultivation of that land; ". 


The provisions set out above are relevant for consideration in this appeal. What 
happened was that Kanda Devan, who was the cultivating tenant, died some 
time before the proceedings before the Sub-Collector commenced. He left behind 
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as his heirs his widow Palaniachi Ammal and his daughter Ramalakshmi Ammal. 
The respondent before us is the daughter's husband and holds a power of attorney 
both from her and Palaniachi Ammal, There was default in payment of rent and 
so the respondent by virtue of the of attorney in bis favour made an appli- 
cation in the year, 1962 before the Sub. Collector under section 3 (3) (a) of the Act 
for depositing the rental arrears, The appellant who is the landlord contested the 
сре: on the ground that neither the wife пог the daughter of the deceased 
da Devan was a cultivating tenant as defined in the Act because they «were not 
personally cultivating the land and that, therefore, they were not entitled to the: 
protection afforded by the Act. The Sub-Collector over-ruled the objection and, 
as already stated, directed the respondent to deposit the rental arrears. The 
question is whether the respondent was rightly allowed to deposit the arrears. 


It is not disputed that Palaniachi Ammal and Ramalakshmi Ammal are the 
heirs of Kanda ‚ who, being a tenant, was entitled to the protection of the 
Act. It is also not disputed that after the death of Kanda Devan the land is being 
cultivated on behalf of these two women and that they are not personally cultivating 
them, in the sense that they are not contributing physical labour for its cultivation. 
It is, however, contended on behalf of the respondent that it is not n for a 
tenant to contribute physical labour before he can be held entitled to the efit 
of the provision. Two decisions of the Madras High Court bearing on the point 
were cited, before us. The first of these is Kunchithapatham Pillai v. Ranganatham 
Pillai. In that case Balakrishna Iyer, J., held that in order to qualify as a culti- 
vating tenant within the с the definition given in the Act it was not 
necessary that a person should put his own muscular effort into the soil. Construing 
a similar ression occurring in the Tanjore Tenants and Pannaiyal Protection 
Ordinance of 1952, Rajagopala Ayyangar, J., observed in ап unreported case 
W.P. No. 426 of 1953 : 


“ Before a person can be a cultivating tenant, be or members of his family must contribute his 

от their own Жүрү кыны, Tda not consider that tho supervision of райшуай could be character’ 
sed as руы labour within the meening of the definition clause." 
The view taken by Balakrishna Iyer, J., was held to be too wide in-Abubucker Lebbai у. 
&amindar of Ettayapuram?. Rajamannar, C.J., who delivered judgment of the Court, 
after considering the views of Balakrishna Iyer, J., and Rajago Ayyangar, J., 
and also certain English decisions agreed with the view of the latter, and in our 
view, rightly. : . 

It is, however, said that though the heirs of Kanda Devan are not themselves 
exerting their physical labour the respondent who is the hélder ofa of attorney 
from them is doing so and that, therefore, the heirs must be regarded as cultivating 
tenants. Reliance is placed in this connection on clause (es) which gives the meaning 
of the reasion “to carry on personal cultivation”. Before the heirs can be 
given the benefit of this definition it is necessary for them to establish that someone 
is contributing his physical labour in the cultivation of the land and that. that 
someone is a member of their family. Mr. S. C. Agarwal, appearing for the 
respondent, said that a son-in-law can be regarded as a member of the family because 
the word ‘ family ’ is not to be construed in a narrow sense or meaning only a member 
of a Hindu joint family. He is quite right there because the Act applies to all 
tenants irrespective of the personal laws which govern them. In Webster’s New 
World Dictionary one of the meanings of family is “ a group of people related by 
blood or marriage; relatives". A person can, therefore, be pones regarded as 
being the member of his wife's family and not merely of his father’s family. Mr. 
Viswanatha Sastri for the appellants, however, contends that even so the respondent 
is not contributing any physical labour but is only doing some kind of su ision. 
He further points out that according to the decision in Abubucker Lebbat’s case! 
the work of su ision is not tantamount to physical labour. "There is, however, 
no finding by the Sub-Collectors as to the nature of work, if any, which the respon- 
dent is doing in connection with the supervision of the land in question. In the 
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absence of such a finding and in the absence of any relevant material before us we 
cannot deal with this argument. We do not even know whether there were any 
pleadings of the parties on the point and whether any evidence was led thereon by 
the parties. In the circumstances we think that in the interest of justice we should 
set aside the orders of both бе Courts below and remit the matter to tho Sub- 
Collector for ташу as to whether the respondent was putting in physical labour 
in the cultivation of the field. If there is no material on record bearing on the point 
he should give opportunity to both the.parties to make nec pleadings and to 
adduce evidence. Accordingly we allow the appeal, set aside the decisions of the 
Courts below and remit the matter to thé Sub-Collector for a decision adverting 
to what we have said in our judgment. Costs in this Court will be paid by the 
appellant as ordered on 8rd May, 1965. Costs in the two Courts below will abide 
the result. 


KS. . —— Appeal allowed, 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Руванмт :—P. B. GAJENDRAGADKAR, Chis Justis, К. N. WaNoHoo AND M. 
HiDAYATULLARE,. JJ. х , , : 


Tho Management of Murugan Mills, Ltd. .. Appellant* 
' i D., . $ РА 
The Industrial Tribunal, Madras and another . Respondents. 


Industrial Disputes Act (XIV of 1947), sections 33 (2) (a) end (b), 883-4— Termination of services wader 
power reserved under Standing Orders—Test of bona fides te. be seti Not to adopt victimization or yufair 
labour practice—form of order of dismissal, mot conclusive — Turi of Tribunal to go bekind —Dismissal 


wird 
under Standing Orders- Application employes for 4 on of the question by Tribasal Defence of mis- 
Sada rien i Die ce Y imet, pma Jil st rm ЫШ 


On the dismissal of the e without апу reason under the purported t of termination 
reserved by the employer undert c standing orders, the employee sought before et ence 

adjudication of the question under section 33-A of Industrial Disputes Act as an industrial dispute 
was then pending. The employer t to justify the dction under the powers reserved under the 
Standing Orders and on the ground of misconduct of go slow tactics adopted by the employee. The 
Tri found against the oyer on the fact of misconduct of go alow and ordered the rein- 
statement of the empl s the dismissal of the writ petition filed' by the employer by the 
Division Bench of the High Court, the employer appesled, : 


Held, The order of the Tribunal reinstating the employec has to be upheld, 


The right of the employer to terminate the services of his workmen ünder the Standing 
must satisfy the test of bosa fides and ifthe termination was a colouraple exercise of the е 
result of ictimisation or unfair lahour practice, the Industrial Tribanal would have jurisdiction to 
intervene ar d set aside such termination. The form ofthe order of dismissal in Such & casc is not con- 
clusive and the Tribunal can go behind the order to find the reasons which led to the dismissal and then 
consider for itself whether the termination was vitiated for the reasons set out above. 


On the case of the employer that the employee was dismissed for the misconduct of oping 

slow tactics, it would fall under section 33 (2) (b) of the Act and order of dismissal under the tanding 
Orders would be a colourable exercise of the power. As the services were dispensed with during the 
pendency of a dispute by meeting out the punishment of discharge to him or misconduct without 
complying with the proviso requiring the approval of the "Tribunal, the termination was rightly set 


D 


Itis clear from a bare of section 33 (2) that the proviso thereto only applies to clause (ә) 
Я of the action by the tribunal relates to the case of dismissal of workman for any misconduct 
ant oval ed with the dispute pending adjudication. The proviso docs not apply to the case of 
clause (a) of section 33 relating to the alteration in regard to any matter not connected with the dis- 
pate pending, the conditions of service applicable to the workman immediat ely before the commence- 
ment of such. proceeding. . 


Ò 
Ä Special Leave from the J entand Order dated the 8th Novem- 
ber, 1 of the Madras High Court in Writ Appeal No. 146 of 1960, 


* CLA. No. 1036 of 1963. 


[ 36 ЦЕВ November, 1964, | 


bagan 
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A. V. Viswanatha Sastri, Senior Advocate (№. Ganapathy Iyer, Advocate, with him), 
for Appellant. | ' ' ` 

M. S. K. Sastri and M. S. Narasimhan, Advocates, for Respondent No. 2. 

The Judgment of the Court was delivered by — ^ 

Wanchoo, 7.—his is an appeal by Special Leave against the judgment of Ње 
Madras: High’ Court. The appellant is a textile mul Raagarathiham ‘Pillai, 

ndent was employed as an Accountant in the mill forover 13 years by the appel. 
lant. On llth September, 1958, the appellant served a notice on the respondent 
under clause 17 (а of the Standing Orders terminating his services on and from 
24th September, 1958. No reasons were given in the order terminating the service. 
The respondent protested inst bis dismissal and said that he a blameless 
record and had not done anything meriting the termination of his services. He added 
that no show-cause notice had served upon him, no explanation was asked 
for and no is whatsoever had been held before the order was issued. He fur- 
ther alleged that he had been victimised for ‘his trade union activities as he was a 
member of the Executive of the Coimbatore District Textile Mill Staff Union. 
When his protest had no effect, he made an application under section 33-A of the 
Industrial ‘Disputed Act (XIV of 1947) (hereinafter referred to as thé Act), as an 
industrial dispute was pending at the time, between the appellantand іЧ workmen.- 
The main contention of the respondent was that the order terminating his services 
had been passed without obtaining the approval of the Industrial Tribunal and this 
was against the provision contained in section 33 (2) (b) of the Act, which lays down 
that during the pendency of any proceeding in respect óf an industrial dispüte the 
employer may in accordance with the Шага с applicable to а workman 
concerned in such dispute, discharge or punish him whether by dismissal or other- 
wise for any misconduct unconnected with the dispute, provided that.no such dis- 
charge or dinis issal may be made unless the workman.has been paid wages for one 
month and an application has been made by tlie employer to the authority for appro- 
val of the action taken by the employer. f 


The contention of the appellant before the'tribunal was that the services of the 
respondent had' been terminated, under clause AS of the Standing Orders. It 
enables the management to terminate the services of'a worker by.14 days! notice. 
It was further contended that the termination was not for any misconduct and was 
not meted out as punishment and therefore séction 33 (2) (b) did not apply and it 
was not necessary to obtain the approval of the tribunal. It was also stated that the 
reason for the termination of service wos that the: ndent had been deliberately 
going slow in his work for some months prior to the date on which his services were 
terminated.’ This уаз because he had asked for increase in pay sometime back and 
that had been refused. It was further stated that the balance-sheet for the year 
1957 had not been prepared till August, 1958 and therefore when the appellant 
found that: the respondent was deliberately going slow his services were terminated’ 
as provided in the Standing Orders. 

The tribunal took thé view, that as the termination of service-had taken place 
under clause 17 (a) of the Standing Orders, this was not a case covered by section 
83 (2) (b) of the Act, which provides for discharge тро by way of dismissal: 
or otherwise for any misconduct unconnected with the dispute. с tribunal how- 
ever held that the case was covered by section 33 (2) (a). It further held that thé 
proviso to section 33 (2) not only appli tò a case covered by clause (b) but also to 
clause (a). Therefore, as'the proviso was not complied with, the tribunal held that 
the termination of service of the respondent was in contravention of the section and: 
the application under section 33-A of the Act was maintainable. However, as 
evidence had been adduced on both sides gn the merits of termination of service, 
the tribunal went into the matter. , It took the view that eyen-under the Standing 
Orders, the appellant could terminate respondent's. services only for proper ‘reasons, 
for the particülar Standing Order provides that reasons should be recorded and cóni- 
сБ to the workman if he so desired. The tribunal went, into the gun 

services, of the 





-d 


whether thé ‘appellatt had proper reasons for terminating the 


+ 
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pondent. It came to the conclusion that the reason given by the appellant to the 
effect that the respondent had been deliberately going slow beau his request 
for rise in pay had refused was not made out. 5 to the non-preparation of the 
balance-sheet for the year 1957 up to August, 1958, the tribunal seems to have ассер- 
ted the explanation of the respondent that the delay was due to the appellant's desire 
not to publish the balance-sheet till fresh shares issued by it had been taken up by 
the public for if the loss incurred for the 1957 were known to the public before 
the shares were subscribed, the public nse might be poor. е tribunal 
finally held that the delay in the finalisation of the accounts for the year 1957 could 
not be said to be due to slovenliness or dereliction of duty on the part of the respon- 
dent. The tribunal therefore allowed the application under section 33-A and 
ordered the reinstatement of the respondent with back wages. 


' The appellant then filed a writ petition before the High’ Court, which came 
before a learned Single Judge. The learned Single Judge did not decide the ques- 
tion whether the proviso to section 38 (2) applied only to clause (b) and not to clause 
(а). He held that as the action against the respondent was taken by way of punish- 
ment for negligence, etc., the case was clearly covered by clause (b) of section 33 

2) to which the iso undoubtedly applied. He therefore held that the Industrial 
ribunal had jurisdiction to entertain the application under section: 33-A in the cir- 
cumstances. Finally he held that as'the tribunal'had held on the merits that 
tlie charge against the respondent of dereliction of duty was not made out, the writ 
petition must fail. “The appellant then went in appeal to the-DivisionBench, which 
upheld the order of the learned Single Judge. hen there ‘was an application 
for leave to ‘appeal to this ‘Court, which was rejected. The’ app t then 
applied for and obtained Special Leave from this Court and that is how the 
matter has come up before us: І ИЕ 157 t { 
The right of the employer, to terminate, the services of his workman under а 
Standing Order, like clause 17 (a) in the,present case, which amounts to a claim 
“to hire and бге” an, employee as the; employer pleases.and. thus completel 
negatives security of service which has been secured to industrial employees through 
иеа adjudication, came up for consideration before the Таро Appellate 
Tribunal -in Buckingham G' Carnatic Co., Lid. у. Workers of the 1l The 
matter then came up before: this.Court also in the Chartered Bank v. ed Bank 
Employees Union? and The Management of U. B. Dutt & Со. v. Workmen of U. В. Dutt 
& Co.?, wherein the view taken by the Labour Ap te Tribunal was approved 
and it was held that even in a case like the present the requirement of bona fides was 
essential and if the termination of service was a colourable exercise of the power or 
as а result of victimisation or unfair labour practice the Industrial Tribunal would 
have the jurisdiction to intervene, and: set aside such termination. The form of the 
order in such a case is not conclusive and the tribunal can go behind the order to 
find the reasons which led -to' the ortlér and then ‘consider for itself whether the 
termination:was a colourable exercise of the power or;was a result of victimisation or 
unfair, labour practice. If it came to the conclusion that the, termination was a 
colourable exercise of the power or was a result of victimisation or unfair labour prac- 
tice it would have the jurisdiction to intervene and set aside such termination. 


‘The form therefore used in the present case for terminating respondent's ser- 
vices under clause 17 (a) is not conclusive and the tribunal was justified in en- 
quiring into the reasons which led to such termination ; even the Standing Orders 
provide that an employee can ask for reasons in such a case. Those reasons were 
given before the tribunal by the appellant viz., the respondent’s services were ter- 
minated because he deliberately adopted go slow and was negligent in the discharge 
of his duty. His services were therefore terminated for dereliction of duty and go 
slow in his work. This clearly amounted to HT misconduct and there- 
fore to pass an order under clause 17 (a) ofthe Standing Orders in such circumstances 
was clearly a colourable exercise of the power, to terminate the services of a work- 
la „ (1952) L.A.C. 490. ALR. 1960 8.0.919. OO 
2. (1980 1 S.G.J. 70 : (1960) 3 S.Q.R. 441: 3. (1£62) Suppl. S.G.R.882. " / 7 
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man under the provision of the S ing Orders. In those circumstances the tri- 
bunal would be justified in going behind the order and deciding for itself whether the 
termination of the respondent’s services could be sustained. In the present 
case, evidence was led before the tribumal in ш of the appellant’s case t the 
ndent was guilty of dereliction of duty and go slow in his work. The tribunal 
has found that this has not been proved. In these circumstances the case was clearly 
covered by clause (b) of section 39 (2) of the Act as the services of the respondent were 
i with during the pendency of a dispute by meting out the punishment of 
to him for misconduct. As this was done without complying with the 
proviso, the termination of the service was rightly set aside. 

` It is however urged on behalf of thé appellant that the tribunal found that the 
case under section 33 (2) (b) had not been made out. ^ It also found that the case 
which had been made out was one under section 33 (2) (а). .It then went on to hold 
that the proviso applied to section 33 (2) (a).. Thea t contends that the view 
of the tribunal that the proviso applied to section 33 (2) (a) is incorrect and therefore 
the tribunal was not right in entertaining the application under section 38-A and 
ordering reinstatement of the respondent. , It is clear from a bare perusal of section 
33 (2) that the proviso thereto only applies to clause (5) and not to clause (а) and the 
tribunal therefore was in error when it held that it also applied to clause (a). But 
that in our opinion makes no difference in the present case as pointed out by the 
High Court. 'The contention of the respondent was that there fad been a contra- 
vention of section 33 (2) (b). It was that contention which gave jurisdiction to the 
tribunal and which the appellant had to meet and it did meet it producing evi- 
dence. ‘That evidence was considered by the tribunal and it found that the “peer 
lant’s contention that the respondent was-guilty of dereliction of duty and go slow 
had not been made out. In these circumstances even though the tribunal was in 
error in holding that the proviso to section 33 (2) applied to clause (a) thereof also 
there-is по reason for us to interfere with the order passed by the tri As the 
High Court has'rightly pointed out, the case is clearly covered by section 33 (2) 
(P) to’ which the proviso undoubtedly applies. As the proviso was‘ not com- 
plied with the application under section 33-A could be entertained by the tribumal 
and the trib did entertain it and went into the merits of the charge and came 
to the conclusion that the had not been . In these ‘crcumstances 
the order passed by the trib and upheld by the High Court, is substantially 
correct, in spite of the error of law committed by the tribunal: The appeal there- 

fore fails ‘and is hereby dismissed with costs." > ә | i 
V.S. : TER Appeal dismissed. 


'  .. THE SUPREME COURT ОЕ INDIA. 
' (Civil Appellate. jurisdiction.) | 
Present :—А. K; SARKAR, М. HIDAYATULLAM AND-RAGHUBAR DAYAL, JJ. 
Deo Kuer and another > <. 77. |g Apbellentr* 


боор. . Е: f S. ug 
Sheo Prasad Singh and others <= Respondents, 
Specific Relief Act (I of 1877), saction 42, Proviso —Applicability —Proparty ааа Section 
145, Qriminal Procedure Gods (V of 1908)—5«it for pa tap ai al ара mif if boun d to ask 
^ for furthet relief of delivery of possession. ae ` 
In а suit for declaration oftitle to property filed when It stands attached идізг section 145, 
Criminal Procedure Gode, it is not n*c:ssary to ask for the further relief of delivery of possession. The 
fact ifit be so, that the M igistrate holds possession on behalfof the party whom he ultimately finas to 
have been in possession is irrelevant. The property was in curodia lagis and lt was not necessary 
for the plaintiff in a suit for declaration of title to such property to ask for possession as the 
defendant was not in posesion and not in a position to dzliver possession to the, plaintiff. A mult for 
mere declaration of title is competent in the circumstances, ae . ; . 
Dukhes Ram v. Ram Nanda Singh, A.L.R, 1961 Ры. 425, overruled. 1 _ 


* С.А. №. 829 of 1962. . | ‘ath Арей, 1965, 
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А from the Judgment and Decree dated 26th September, 1957 of the 
Patna Court in Appeal from Original Decree No. 253 of 1949. 


Sarjoo Prasad, Senior Advocate (R. C. Prasad, Advocate, with him), for 
Appellants. Я 


A. V. Viswanatha Sastri, Senior Advocate (D. Goburdkun, Advocate, with him), 
‚ for Respondents Nos. 1 to 4 and 6. 

The Judgment of the Court was delivered by 

Sarkar, J.—This appeal arises out of a suit brought by the appellants in 1947 
for a declaration that the defendants first party had acquired no right or title to a 
property under certain deeds and that the deeds were inoperative and void. The 
suit was decreed by the trial Court but on appeal by the defendants first party to the 
High Court at Patna that decree was set aside. The High Court having ted a 
certificate of fitness, the appellants have brought the present ap The defendants 
first party have alone contested the appeal and will be refi to as the respondent. 


The High Court held that as the a ts were not in possession of the pro- 
perty at the date of the suit as found by the learned trial Judge and the respondents 
were, their suit must fail under the proviso to section 42 of the Specific Relief Act 
as the appellants had failed to ask for the further relief of recovery of possession from 
the respondents. In this view of the matter the High Court did not consider the 
merits of the case. The fact however was that at the date of the suit the property 
was under attachment by a Magistrate under powers conferred by section 145 of 
the Code of Criminal Procedure and was not in the possession of any party. 
This fact was not noticed by the High Court but the reason why it escaped 
the High Court’s attention does not appear on the record. 


The only point argued in this appeal was whether in view of the attachment, the 

шын d have in their suit asked for the relief for delivery of possession to 

em. Ifthey could not, the suit would not be hit by the proviso to section 42. The 
parties seem not to dispute that in the case of an attachment under section 146 of 
the Code as it stood before its amendment in 1955, a suit for a simple declaration 
ef title without a prayer for delivery of possession is competent. e dou дз 
contend that the position in the case of an attachment under section 145 of the 
Code is different, and in such a case the Magistrate holds Pon for the,party 
who is ultimately found by him to have been in ion when the first order under 
the section was made. It was said that a suit b declaration of title pending such 
an attachment is Incompetent under the iso to section 42, unless recovery of 
possession is also asked for. It appears that the attachment under section 145 in 
the present case is still continuing and no decision has yet been given in the proceed- 
ings resulting in the attachment. 

In our view, in a suit for declaration of title to property filed when it stands 
attached under section 145 of the Code, it is not necessary to ask for the further relief 
of delivery of possession. The fact, if it be so, that in the case of such an attach- 
ment, the Magistrate holds possession on behalf of the party whom he ultimately 
finds to have been in possession is, in our opinion, irrelevant. On the question how- 
ever whether the Magistrate actually does so or not, it is unnecessary to express 
any opinion in the present case. 


` 


The authorities clearly show that where the defendant is not in possession and 
not in a position to deliver possession to the plaintiff, it is not necessary for the plain- 


tiff in a suit for a declaration of title to pA ed ion : see Sunder Singh 
Mallah Singh Sanatan Dharam High баю rust v. ing Committee, 
Singh Mallah Singh Rajput High 1, Now it is obvious that in the present case, 


the respondents were not in possession after the attachment and were not in а posi- 


tion to deliver possession to the appellants. The Magistrate was in ү for 
whamsoever, it does not matter, and he was not of course a party to the suit. It is 





1. (1998) 1 M.L.J. 359: L.R. 65 I.A. 106. 
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‘pertinent to observe that in Nawab Humayun Begam v. Nawab Shah Mohammad Khan}, 

it has been held that the further relief contémplated by the proviso to section 42 
of the Specific Relief Act is relief against the defendant only. We may add. that in 
K. S esa Гут v. Sarvajana Sowkiabil Virdhi Nidhi, Ltd.*, it was held that 
it was not necessary to ask for possession when p was in custodia legis. There 
is no doubt that property under attachment under section 145 of the Code is in 
custodia legis. ‘These cases clearly establish that it was not necessary for the appel- 
lants to have asked for possession. . - ; 


` In Dukhan Ram v. Ram Nanda Singh?, a contrary view appears to have been taken. 
The reason given for this view is that the declaratory decree in favour of the plaintiff 
would not be binding on the Magistrate and he was free in spite of it to find that 
ion at the relevant time was with the defendant aud deliver possession to 
"him. With t respect to the learned Judge deciding that case, the question is not 
whether a оте decree would be binding on the Magistrate or not. The fact 
that it may not be binding would not affect the competence of the suit. . The suit 
Чог a declaration without a claim for the relief for possession would still be com- 
‘petent in the view taken in the cases earlier referred to, which із, that it is not neces- 
sary to ask for the relief of delivery of possession where the defendant is not in posses- 
sion and is not able tó deliver possession, which, it is not disputed, is the case when the 
property is under attachment under section 145 of the e. We think that Dukhan 
| '5 case?, had not been correctly decided. We may add that no other case taking 
` that view was brought to our notice. · t US | 
For these reasons, we hold that the suit out of which this appeal has arisen was 
‘competent. We, therefore, allow the appeal but as the merits of the case had not 
been gone into by the High Court, the matter, must go back to that Court for decision 
on the merits. The appellant will get the costs here and below. 


K.S. ` Appeal allowed. 


THE SUPREME COURT OF INDIA. 
: (Civil Appellate Jurisdiction.) . 
Present :—P. B. GAyENDRAGADEAR, .Chisf Justice, M. HipAYATULLAE, J. C. 
Sman, S. M. Ѕікві AND К. S. Baauawar, JJ. 
M/s. Patnaik & Company © e. Appellants* 
р. 
'The State of Orissa .. Respondent. 

Sales Tax—Orissa Sales Tax Act (XIV of 1947) —Goniract for sale of goods and contract for work and 
labour—Distinction and tests—Coutract for bus body building—Nature of. . 

A contract for the sale of to be manufactured does not cease to be & contract for sale of goods 
merely because the manufacture is supervised by the purchaser. A contract for supply of 
bea bodies to o bul under the specifications preacbod by the parchuser and ized on chassis sup- 
plied by the purchaser for a fixed price is one for the sale of specific goods and not а works contract. 

Per Shak, J. (contra) ;—The contract in the instant case is one for work and not а contract for 
sale, because the contract is rfot that the ics agreed that the “bus body " constructed by the 
appellants shall be sold to the purchaser the State of Orisa). The contract is one in which the 
appellants agreed to construct '‘ bus bodies" on the chassis ied to them as bailees and such a 
contract being опе for work, the consideration paid із not taxable under the Orissa Sales Tax Act. — ' 

Appeals by Special Leave from онан and Order dated 21st August, 
1962 of the Orissa High Court in S.J.C. No. 28 of 1961. 


A. V. Viswanatha Sastri, Senior Advocate (R. Gopalakrishnan, Advocate, with 
him), for Appellants (In all the Appeals). , 
i S m 2 M.L.J. 76 : A.L.R. 1943 P.C. 94. '3.. AIR. 1961 Pat. 4252 


.L.R. (1939) Mad. 986. 
* C.As. Nos. 179 to 181 of 1964. Eu d 19th January, 1965. 


I: M/S; PATNAIK &:СО/ Y. STATE OF ORISSA (Shah, JJ). : 15 


M. C. Setalvad, Senior Advocate(R. Ganapathy Iyer and R-N. Sdchthey, Advocates, 
with him), for Respondent (In all the Appeals). 


. The Court delivered the following Judgments : 

_ Shah, J.—Whether a contract is one for execution of work or for performance 
of service, or is a contract for sale of goods must depend upon the intention of the 
parties gathered from the terms of the contract viewed in the light of surroundi 
circumstances. If the contract is one for work or for performance of service, th 
mere circumstance that the party doing the work or performing the service uses 
goods or materials belonging to him in the execution of the contract will not be 
of any importance in de ining whether the contract is one for sale of goods. 
It is common ground that under the scheme of the Sales Tax Acts enacted by State 

islatures, if in its true nature the contract is one for performance of service or 
for work, consideration paid is not taxable, for the States have authority under 
the Constitution by Schedule VII to legislate on the topics of tax on sale or purchase 
of (other than newspapers) and have no power to tax remuneration received 
under contracts for work or service. The all difference between a contract 
for work or service and a contract for sale o is that in the former there is in 
the person performing work or rendering service no property in the thing produced 
as a whole notwithstanding that a part or even the whole of the materials used by 
him may have been his pro . In the case of a contract for sale, there is in the 
first instance a chattel which belongs exclusively to a party and under the contract 
pro therein for money consideration. As observed in Halsbury’s Laws 

f England (Third Edition) , Vol. 34, pp. 6-7, Para. 3: 


“ А contract of sale of goods must be distinguished from a contract for work and labour. Thé 
distinction is often a fine one. A contract of sale is a contract whose main object is the transfer of 
the in, and the delivery of the possession, of & chattel as a chattel to the buyer. Where 
the main object of work undertaken by the payce of the price is not the transfer ofa chatte] gws chattel 
the contract is one for work and labour. The test is whether or not the work and labour bestowed 
end in anything that can ly become the subject of sale ; neither the ownership of the mate- 
rials nor the value ofthe akil land labour as compared with the value of the materi is conclusive, 
although such matters may be taken into consideration in determining, in the circumstances of a 
i case, whether the contract is in substance one for work and labour or one for the sale of 


particular 
a chattel.” 


To constitute a sale there must therefore be an agreement and in performance. of 
the agreement property belonging to one party must stand transferred to the other 
party for money consideration. Mere transfer of property in goods used in the 
performance of a contract is, however, not sufficient ; to constitute a sale there 
must be an agreement—express or implied—relating to sale of goods and completion 
of the agreement by passing of title in the very goods contracted to be sold. -It is 
of the essence of the transaction that the agreement and sale should relate to the 
same subject-matter, t.¢., the goods agreed to be sold and in which the property 
is transferred. 

To determine the liability of the appellants to pay tax under the Orissa Sales 
Tax Act on the consideration received by them under the terms of the contract, 
the true intention of the ies must be determined. The agreement which is 
the subject-matter of the dispute between the parties is executed on behalf of the 
Governor of Orissa and the appellants, for constructing ‘‘ bus bodies" on the 
chassis supplied by the Governor of Orissa. In the second ph of the 
preamble it is recited that the Governor had accepted the quotation and had decided 
to place orders for construction of “ bus bodies" on the chassis supplied by the 
Governor at the rates specified therein. ‘The third paragraph recites that the appel- 
lants had agreed to construct “ bus bodies " at the rate quoted and on the terms 
and conditions recited therein. The agreement then proceeds to set out the condi- 
tions of the contract. By the first condition the appellants are made responsible 
for safe custody of the chassis from the date of receipt thereof from the Governor 
till delivery and are’ bound 'to insure their premises including the chassis inst 
fire, theft, damage and riot at their own cost. By that condition the appellants 
are made “ responsible for the chassis and materials supplied ” to them and have 


16 THE MADRAS LAW JOURNAL REPORTS—({SUPREME COURT). [1966 
undertaken to indemnify the Governor for any loss or to thé said material. 


The clause сона that the completed “ bus bodies" be delivered to the 
Governor on or re the dates ified in the agreement. By clause 2 it is stipula- 
ted that the “ bus bodies ” be constructed in the most substantial and work- 
manlike manner, both as regards materials and otherwise in every respect in strict 
accordance with the specifications in Schedule ‘B?’ of the agreement. Clause 8 
provides for payment for additional work as may be directed by the Transport 
Controller under an order in writing to that effect. By clause 4 it is provjded that 
the appellants shall guarantee the durability-of the body for two years from the date 
of d vey and if any imperfection or defective material becomes apparent within 
the period of guarantee the appellants shall rectify the defects at their own cost. 


These four clauses do not indicate any clear intention as to the nature of the 
contract ; they are consistent with the contract being one for sale of “ bus bodies ” 
belonging to the appellants as well as to a cantract for building bus bodies on chassis 
supplied. Liability imposed by the contract requiring the appellants to indemnify 
the Governor for loss or to the chassis supplied ead liability to carry out 
the work in the most substantial and workmanlike manner and to guarantee dura- 
bility of the bodies are consistent with the contract being one of sale or of work and 
service. Clause 3 also does not indicate any definite intention. Ifthe contract is 
one for sale of a “ bus body”, the agreement to pay extra yment for additional 
work to be done thereon 18 not also indicative of any Дейш intention. But 
clauses 5 and 6 of the contract a definite intention that the contract is one for wo 
and not sale is, in my j ent, indicated. By the fifth clause it is, inter alia, 
provided that the work throughout the stipulated period of the contract be 
carried out with all due diligence, time being deemed to be of the essence of the 
contract, and that the appellants shall be liable to pay to the Governor as liquidated 
damages an amount equal to 50 per cent. of the estimated cost of the whole work 
as shown in the contract for every day that the work remains unfinished after the 
date fixed. In a contract for sale of goods such a covenant is unusual. Ifa party 
to a contract fails to out his part within the period ifled, unless the other 

waives the breach ihe contract may be deemed to be broken. The other 
is ordinarily not concerned with the method or manner of producing the ttel 
agreed to be sold, if the specifications relating thereto are otherwise complied with. 
Imposition of an obligation to carry out the work with due diligence is indicative 
of «he. contract being one for work. This inference is strengthened by the proviso 
to clause 5 which imposes liability upon the appellants to pay damages until the 
defects detected on inspection are rectified. ^ By the first part of clause 6, all work 
under or in the course of execution or'executed in pursuance of the contract shall at 
all times be open to inspection by the Controller or officers authorised by him in 
that behalf and they shall have the right to stop by a written order any work 
which in the opinion'of the Controller has been executed with unsound, imperfect, 
unskilful or ене а ог with materials of inferior ity. The appellants 
on receipt of a written order are obliged to dismantle or rep such defective work 
or material at their own cost. If the appellants fail to comply with the order within 
seven days from the date of receipt of the order, the Controlleris free to get the work 
remaining to be done by any other agency and is entitled to recover the difference 
in cost from the appellants, and for this purpose the Controller is at liberty to enter 
upon the premises of the appellants and take delivery of the unfinished vehicles, 
It is clear from the terms of clause 6 that throughout the process of construction the 
appellants are under the supervision of the Controller, and it is open to the Control- 
ler to stop any work which is in progress and to call upon the appellants to rectify: 
the work by dismantling or replacing the defective work., If deas ts fal 
to carry out the order of the Controller it is open to the Controller to take possession 
of the unfinished work and get the same done through ariy other agency and to, 
recover the difference in cost from the appellants. The Controller is also given 
li to enter upon the premises of the a ts and to take over the unfinished 
vehicles. A party 2 ing to purchase g of certain specifications or description: 
‘is entitled to insist that the specifications or the description shall be strictly carried 
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out, but he has ordinarily no right to supervise the production of the goods. Again 
the right which is conferred upon the Controller to take away the unfinished vehicl 
and to get them completed by some other agency is wholly inconsistent with the 
contract being one for purchasing an article belonging to the appellants. What 
one may ask would be the authority of the Controller under a contract of sale to take 
away unfinished vehicles from the person who owns them, have the work completed 
by another person and then to claim the right to recover the difference in cost? 
Paragraph 7 deals with the right to recover the consideration to be 
paid to the appellants and the fime at which it is to be paid. Paragraph 8 
deals with the place at which the completed vehicles with bodies built thereon are 
to be deli and till the date of the delivery the risk is with the appellants. 
Paragraph 9 deals with the settlement of any dispute which may arise between the 
parties on any question relating to the meaning of the specifications and drawings 
or as to the quality of the workmanship or materials used in the work. Paragraph 10 
deals with the jurisdiction of Courts in the event of a dispute between the parties. 
Paragraphs 7 to 10 are in their content neutral and may be consistent with the 
agreement! being either one for sale or for work or service. 


Schedule * B? consists of the specifications for construction of the composite 
bodies. They set out the designs and the specifications of the underframe and 
floor, framework, roof, panelling, side windows, doors, seats, driver's can, roof 
lamps, grab rails, window rails, wind screens, luggage carriers, finish and 
miscellaneous fittings. It is true that the specifications contemplated that the 
appellants had to supply certain goods which are not fixed to the “ bus bodies". 
There are also provisions for supply of additional equipment such as wind screen 
wipers, locking arrangements, boxes for first aid equipment and complaint book. 
It 15 not, however, the case of the pr that the contract is a composite contract. 
Tt is part of a single contract that the '* bus body ” to be constructed has to conform 
to the specifications and in the manufacture of the completed bus body the equip- 
ment set out under the head ‘ miscellaneous fittings’ and elsewhere has to be pro- 
vided. ` 


An elaborate argument was advanced before us by Counsel for the State of 
Orissa ing that the “ bus bodies" are separately built and are thereafter 
fixed to the chassis supplied by the State. The argument, however, does not appear 
to be correct in view of clauses 3, 4, 5, 6, 7, 8. and 9 of the specifications. i 
the right which is conferred by clause 6 of the main agreement whith enables the 
Controller to take posdession of the unfinished vehicles indicates that the bodies 
were to be built on the chassis supplied and they were not to be independently 
constructed. But this has, in my view, no decisive ing. The parties may 
contract that on the chassis supplied by the State & body shall be built. If the 
true intention of the parties is that a body is a chattel belonging to the builder 
and the property therein is to pass under a contract against price, it would be a. 
contract for sale of the body notwithstanding the fact that it is built on the chassis. 


Another question to which Counsel devoted considerable ent was whether 
the maxim ‘ put d solo, solo cedit! which із а rule of the Common Law 
of England is applicable under the Indian system to accretions to movables. Under 
the English Common Law a house which is constructed being embedded in the 
land becomes an accretion to the land апа (subject to mass of exceptions in favour 
of tenants and in favour of trade fixtures) bel to the person to whom the land 
belongs. But that rule has not been accepted in India: Thakoor Chunder Poramanick у. 
Ram Dhonde Bhuttacharji? and Narayan Das Khettry v. Jatindra Nath Roy Chowdhury". 
It is unnecessary to advert to the contention whether the rule applies to accretions 
to movables, for ultimately the true effect of an accretion made pursuant to a con- 
tract has to be judged, not by any artificial rule that the accretion may be presumed 
to have become by virtue of affixing to a chattel part of that chattel, but from the 





1. 6 Suth. Weekly Reports 228. A.LR. 1927 P.Q. 185. 
2. (1926) 58 M.L.J. 158 : L.R. 54 LA. 218 : Pa 
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intention of the ies to the contract, In each case the Court must ascertain what 

the intention of the'parties was when property in goods belonging to one n 

and affixed to the property of another person passed to that other. person. ether 

pursuant to a contract, any movables are fixed to another movable the property 

passes immediately to the person to whom the primary,property belongs must 
- depend upon the intention of the parties. ‘ ; NE 


'One strong test to ascertain whether a given contract is for work or for sale of 
goods is to ascertain whether the esi produced as a whole had individual existence 
as the sole property of the party who produced it at séme time before delivery, 
and the property therein passes only under the contract relating thereto to the other 
party for price. If the thing has no individual existence as the sole property of 
the party producing jt, the contract will be one for work or for service. 

Under condition 6.of the contract unfinished goods шау be taken possession of 
by the, Controller and appropriated to himself notwithstanding the objections which 
the appellants may have to that course. Ifthe chassis and the body were destroyed 
before delivery, as stipulated: loss of the body would undoubtedly fall upon the 
appo anu for by clause 1 of the agreement the appellants are bound to indemnify 

e State of Orissa for any loss that may be suffered by the State. But this covenant 
is not decisive of the true nature òf the contract. A bailee of goods under a works 
contract may undertake a more onerous liability than what is prescribed by section 
I 3 of the Contact Act: see section 152, Contract Act. Undoubtedly before delivery 
of a complete chassis with ' bus body ” under the terms of the contract the appel- 
lant$ have no right to claim the consideration agreed to be paid to them. If, 
because of the loss of the chassis ‘And the “ bus body ” constructed by the appellants, 
the appellants are unable to deliver the vehicle, the liability to indemnify 
the State for loss of the chassis arises by express terms of the contract and their 
claim for recovery of the value of the materials used ог the consideration agreed to 
be paid would fail, because they have failed to carry out their part of the contract. 


It is to refer to the e number of authorities to which our atten- 
tion was invited by Counsel. The question must be decided on a true interpretation 
of the terms of the contract in the light of surrounding circumstances. If, опа. 
review of all the terms of the contract, it appears that the intention ofthe parties 
was that the appellants were to sell “ bus bodies ” to the State of Orissa the contract 
would clearly be one for sale апа considération paid would be taxable under the 
Orissa Sales Tax Act. If, however, the contract is one for securing a certain result 
namely the building of a body on the chassis supplied by the State with the materials 
belonging to the appellants, the contract would be one for work done.and not liable 


to sales tax. 
In my view the present contract is one for work and not a contract for sale, 
because the contractis not that the parties that the “bus body” constructed 


by the appellants shall be sold to the State of Orissa. The contract is one in which 
the appellants agreed to construct “ bus bodies ” on the chassis supplied to them as 
bailees and such a contract being one for work, the consideration paid is not taxable 
under the Orissa Sales Tax Act. ` 


In my view therefore the appeal should be allowed. 


Sikri, J. (on behalf of the majority).— These three appeals by ial Leave 
are directed against the judgment ofthe Orissa High Court in three References made 
by the Orissa Sales Tax Tribunal under section 24 (1) of the Orissa Sales Tax Act, 
1947, in respect of assessments for three quarters ending goth June, 1957, 30th Septem- 
ber, 1957 and 31st December, 1957. An these appeals raise a common question of 
law and it would be sufficient if facts relating to the assessment for the quarter ending 
goth June, 1957 alone are given. ` 


For the quarter ending goth June, 1957, the appellant, Messrs. Patnaik & Co., 
claimed to deduct from their gross turnover receipts totalling Rs. 11,268.45 received 
from the Stete Government of Orissa for building bodies on the chassis supplied by 
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the Government, during the quarter. The Sales Tax Officer refused to deduct this 
amount. On appeal iba claim was allowed by the Collector of Sales Tax, purport- 
ing to follow an earlier decision of the Orissa Sales Tax Tribunal. The artment 
appealed against this order to the Sales Tax Tribunal which, by its order dated 
and June, 1961, affirmed the order of the Collector. The Tribunal, in brief, held 
that it was impossible to spell out a distinct and separate contract to sell any mate- 
rials or chattels to the customers in the work of construction of the bodies on the 
chassis. „Оп the application of the Department, the Sales Tax Tribunal referred to 
the High Court the following question : 


“Whether in the facts and circumstances of the case, the Tribunal is right in holding that the 

amounts received by the opposte perty on the construction of bodies on chassis supplied by its custo- 
mers under written contracts аге not chargeable to the Orissa sales tax ?” 
The High Court, in a short order, following its decision in The Commissioner of Sales 
Tux, Orissa v. Painaik @ Co.1, answered the question in the affirmative, i.e., 
against the appellant. In that case, the High Court had construed a similar contract 
and had come to the conclusion that 


“the contract, therefore, as contemplated between the parties, is that the asscasce was to deliver 
а specific goods, namely, a finished bus built under the specifications prescribed by the Govern- 
ment for a fixed price. It cannot, therefore, escape from the position that the transaction was one fo1 
sale of some goodi within the meaning of the Act.” 


It further observed that f 

“what exactly is the distinguishing feature ofa sale from a works contract has been 
claborately discussed in a case decided by this very Bench in 8.J.C. No. 7 of 1959 (M]s. Thaker Dass 
Malchand v. Ths Commissioner of Sales Tax) on 6th July, 1961 where it was held that a normal contract 
to make a chattel and deliver 1t when made includes a contract of sale, but it may not be always so. 
The test would be whether the thing to bs delivered kas алу individual cxisiexcs before delivery as the sole 
property of the party тойо is to deliver 11.” E 
The High Court distinguished Gannon Dunkerley's, case? оп the ground that as far as 
the terms of the contract between the parties were concerned, they clearly contemplat- 
ed a case of sale of goods liable to sales tax under the Act, and it was not a works 
contract, as contended by the party. As stated above, the appellant having obtained 
Special Leave, the appeal is now before us. 


Mr. Viswanatha Sastri, the learned Counsel for the appellant, has addressed an 
claborate argument to us and contended that the present case is not distinguishable 
from the decision of this Court in Gannon Dunksrley’s case*. Не bas cited a number 
of authorities in support of his contention, but it will not be necessary to review all 
these authorities as we feel that the answer to the question referred must depend on 
the construction of the t regarding the building of bus bodies. As laid 
down by this Court in Chandra Bhan бошай V. The State of Orissa®, 

“ was it the intention of the parties in i the contract that a chattel should be produced 
and transferred as a chattel for a consideration 7”' 
; The agreement was entered into on 20th April, 1957, between the a pellant, 
called in the agreement '* the Body Builders ” and the State of Orissa. c State 
had accepted the quotations and decided to place orders for construction of 4 (four) 
numbers of Bus Bodies on the Chassis рады; 4 (four) numbers of 190” Wheel Base 
F.F.C. Dodge/Fargo Chassis supplied by the Governor. The relevant clauses are as 
below : X 


“1. (аву That the Body Builders shall be ible for the safe custody of the chassis as described 
in Schedule ' A ' from the date of the receipt of the chassis from the Governor (Supplier) till their 
delivery to the Governor and ahallinsure their premises адал fire, theft, damage and riot at their cost, 
зо that these chassis are covered by insurance against such risks. 

(b) That while the works are in course of construction and until the Bus with Bodies built are 
taken over by the Governor, the Body Builder shall be responsible for the chasnusland materialssupplied 
to them and shallindemnify the Governor for any loss or damage to the said material. 3 





1. 8.].С. No. 77 of 1959—Judgment - deli- 66 : (1958) 2 Мт, (8.0) 66: (1959) S.G.R. 


чего in the Orima High Court on 6th July, 1961. 379: А.І 
2. (1958) S.C.J. 696 : (1958) 2 An.W.K. (8.C.) 3. 14 &.T.Q. 766. 
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(с) The completed Bus Bodies covered by this contract shall be delivered to the Governor on 
or before the 28th May, 1957 for two and 20th June, 1957 for the remaining two buses. 


2. That the pamenger Bus Bodied thal] Бе constructed on the chassis in the most substantial and 
workmanlike manner, both as materials and otherwise in every respect in strict accordance 
with the specifications mentioned in Schedule ‘B’. 5 

3. That if any additional work is considered necessary by the Transport Controller, Orisse. 
(hereinafter called the ‘ Controller") for which no rate is specified in the contract, the Body Builder 
willimmediately inform the Controller, in writing the rate which they intend to charge for such addi- 
tional work. the Controller does not agree to the rates the Body Builder will not be under any 
obligation to carry out such additional work : 


Provided that the Body Builder will not be entitled to any payment for any additional work. 
unlessthey have received an order in writing from the Controller to that effect. 


4. That the Body Builder will give a guarantee regarding the durability of the Body fora period. 
of two years from the date of delivery to the Governor and if any imperite chion or defective material 
became apparent within the guaranteed period the Body Builder shall rectify the defects at their own. 
expenses. - . 


-5. That the time allowed for ing out the work as entered in the contract shall be strictly 
observed by the Body Builder and shal be reckoned from the date of supply of chasis to them. The 
work shall throughout the stipulated od of the contract be carried on with all due diligence time 
being deemed to be of the essence of the contract and the Body Builder shall be liable to pay to the 
Governor asliquidated damages an amount equal to 5096 on the amount ofthe estimated cost ofthe 
whole work as ahown in the contract for every day that the work remains unfinished after the date 
fixed and the Governor may deduct such sum or sums from any moncy due to the Body Builders under 
these presents or may recover it otherwise : 

| Provided that the work willnot be considered as finished untilthe defects detected on їпїрес= 
tion as provided by clause 6, are rectified, to the satufaction ofthe Controller. 


6. That all works under or in course of execution ‚ог executed in pursuance of this contract 
shall at all times be open to inspection by the Controller or officers authorised by him in this behalf 
and they shallhave the right to stop by a written order any work which in the opinion of the Controller, 
is deemed to have been executed with unsound, imperfect, unskilful or bad workmanship or with 
materials ofinferior quality. The Body Builder on receipt of such written order, shal] dismantle or 
replace such defective work or material at their own cost. In the event of failure to comply with the 
order within 7 days from the date of receipt of the order, the Gontroller shall be free to get the balance 
of the work done by any other agency and recover the difference in cost from the Body Builder : 

Provided that for this the Controller shall be at l to enter the ises of 
the Body Builder and take delivery of the unfinished bodies. Ж s “ый 


7. That the Body Builder shallbe paid 50% of the cost of body building at the time of delivery 
and the rest one month thereafter. 


8. That the Body Builder will deliver the vehicles complete with bodies at the destination or the 
destinations to be named by the Controller at their own cost and risk and shall be entitled to recover 
from the Governor the actual cost of transport by road or rail, transit insurance charges if any and- 
other necessary incidental charges. ” 

Schedule ‘B?’ gives the various specifications for construction of composite 
bus bodies. Clause 9 of the Schedule provides the specifications of seat cushions 
for the upper class and lower class seats. Clause 11 provides for the fixing of two- 
roof lamps and its necessary switches. Clause 14 provides for the fixing of luggage 
carrier on the top of the roof and an iron ladder up to luggage carrier at the rear. 
Various miscellaneous fittings are required to be fi by clause 16, «. g., hand opera- 
ted driver's traffic signal, nickel plated conductor's wind screen wipers for 
the wind screen, tool box, box for First Aid equipment, etc. 

Then, looking at the contract as a whole, what was the real intention. ofthe в 
ties ? It will be noticed that the bus bodies are throughout the contract spoken of аз а 
unit or as a composite thing to be put on the chassis, and this composite body consist. 
not only of thi actually on ‘the chassis but movable things like scat 
cushions, and tother things though fixed but which can be very easily detached, 
s.g., roof lamps, wind screen wipers, luggage carrier, tool box, box for First Aid 
equipment, etc. 

. "The next point to be noticed is that under the contract the property in the bus 
body does not pass to the Government till the chassis with the bus body is delivered 
at the destination or destinations to be named by the Controller except in the case 
contemplated in clause 6 of the agreement. That clause provides that if some work 
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is not satisfactorily done and the Body Builder on receipt of a written order does not 
dismantle or replace such defective work or material at his own cost within seven 
days, the Controller would be entitled to get the balance of the work done by another 
agency and recover the difference in cost from the Body Builder. The Controller 
is entitled for this purpose to take delivery of the unfinished body. But even in this 
case the property in the unfinished body would not pass to the Government till 
the unfinished body is seized.  . ' ; 

Suppose a fire were to take place on the premises of the appellant and before 
delivery the bus bodies were destroyed or spoilt. On whom would the loss fall ? 
There can only be one answer to this question and that is that the loss would fall on 
the appellant. Clause 1 of the agreement provides for insurance of the chassis but 
there 1s no provision regarding insurance of bus bodies. Therefore, it follows 
that till delivery is made, the bus bodies remain the property of the appellant. It 
could, ifit chose to do so, replace parts or whole of the pody at any time before deli- 

. It seems to us that this is an important indication of the intention of the parties. 
TE he prora iy pases at deli › What does the property pass in? Is it movable 
property or immovable property? It will not be ed that the passes in 
movable property. Then was this the very goods contracted for re again the 
answer is plainly in the affirmative. 

Mr. Sastri draws our attention to the following passage in Benjamin on Sales 
(8th Edition), page 167: ЖОМ ; 

“ Where a contract is made to furnish a machine or movable thing of any kind. and'before the 
үа it pases, to fix it to land or to another chattel, it is not а contract for the sale of goods. 
such contracts the intention is plainly not to make a sale of movables аз such, but to improve 
the land or other chattel,’as the case may be. The consideration to be paid to the (vorkman із not 
for a transfer of chattel, but for work and labour done and materials furnished. ” 
He says that here the bus body is being fitted to a chassis, i.e, another chattel, and if | 
this passage lays down the law correctly—and according to him it does—the present 
contract is not a contract for the sale of goods. { 

The only case cited in the foot-note relating to fixing ofa chattel to another chat- 
tel is Anglo-Egyptian Navigation Co. v. Rexsie!. That case would be relevant if the 
question in this case was whether property in the materials used in the construction 
of the body passed to the Government plank by plank, or nail by nail.. The answer 
would be in the negative, according to thé above decision. - But we are not concerned 
with this question here. The facts in that case may be conveniently taken from ‘the 
head-note. The defendants contracted with the plaintiff to make and supply new 
boilers. arid certain new machinery for а dare dd the plaintiffs апа to alter 


the engines of such steamship with compound condensing engines according 
to a specification. ‘The zoe ca dion contained claborate provisions as to the fitti 
and fixing of new boilers and machinery on board’ the ship and : the adaptation d 


the old machinery to the new. The boilers and other new machinery contracted 
for were completed, and ready to be fixed on board, and one instalment of £2,000 
had been paid under the contract, when the ship was lost by perils of the sea. A 
second instalment.of £2,000 was subsequently paid. The plaintiffs claimed delivery 
of the boilers and other machinery бишру n under the contract, and this being 
refused, brought an action for the detention of the same, or to recover back the £4,000 
paid by them to the defendants. It was held that the contract was an entire and 
indivisible contract for work to be done upon the plaintiffs’ ship for a certain price, 
from further performance of which both parties were released by the loss of the ship; 
that the property in the articles manufactured was not intended to pass until they 
were fixed on' board the ship; and that consequently the plaintiffs were not entitled 
to the boilers and machinery, nor could they recover the £4,000 already paid as 
upon a failure of consideration. Here the question was whether according to the 
contract, the property in each portion certified by the Inspector as properly 
done passed to the plaintiffs as and when his certificate was given. This question 
was answered in the negative. This саяс із no authority for the proposition that 
whenever a contract provides for the fixing of a chattel to another chattel, there is no 
rary 


1, (1875) L.R. 10 C.P. 271. 
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sale of goods. A few simple illustrations, will show that this cannot be the law. A 
Ficha baee o aen He goes to a dealer and asks that these may be supplied 
fitted on the car. there a sale of motor tyres ог not? Itis notan easy opera- 
tion to fix newityres ; it needs an expert hand. But it will not be denied that it was 
in essence a contract for sale of goods. Take another illustration. A wants a 


I carrier to be fixed to his car. The carrier which B has needs to be altered a. 
little. The contract is that he will alter it and fix it to the car, Has there been a 
sale of the luggage carrier or not? The answer obviously is * yes’. mos 


Mr. Sastri further relies on a passage in Gannon Dunkerley's самі, at pages 
413-414 :— MEE ' i 
“It is ofthe essence of this concept that both the agreement and the sale should relate to the same 
subject-matter. Where the goods delivered under the contract are not the goods contracted for, the 
has got a right to reject them,or to accept them and claim damages for breach of warranty 
nder the law,therefore, there cannot be an agreement relating to one kind of y and а sale as 
rdi another. Wc are accordingly of opinion that on the true interpretation ofthe expression ‘sale 
of goods ' there must be an agreement between the parties for the sale of the very goods in which 
eventually property passes. In a buildmg contract, the agreement between the partiés is that the 
contractor should, construct a building according to the оша contained in the agreement, 
and in consideratiqn therefor rective payment Memes therein,and as will presently be shown there 
u in such an agreement neither a contract to sell the materials used in the construction, nor does pro~ 
perty pass therein аз movables. It is therefore imposible tó maintain that there is implicit ın а build- 
ing contract a sale of materials as understood in law.” > ^i ба, fae, e jt 
We are, however, unable to appreciate how this passage assists the appellant, 
In this case both the agreement and sale relate to one kind of pro , namely, the 
bus body: "The case of a contract to construct a building is quite different, and, as 
held’ by this Court, the pro ү does not pass in the materials as movables; 
but under this contract ihe bis y never loses its character as movable property, 
and the property in.the bus body passes to the Government as.. movable property. 
The following extract from the judgment in Dunkerlyes’ case? bring&out.the fact that 
‘the titlé in a case of building contract passes to the owner аз ап accretion thereto. х 
“That e tion. does not apply.to buildings which are constructed in execution of a, works con- 
treat, anid’ the Tae with reference to them isthat the title to the same passes to the owner of the land. 
as an accretion thereto: Accordingly, there cán be no question ‘of title ое paming as. 
movables in favour of the other party to the contract. ”. " aor TEST : RM 
As we have already žaid, it is сагол ‘the terms Of the contract in this case that the 
propeny in the büs кы оС not pass on its being laced or-constructed on the chassis 
but wheh the whole vehicle including the bus Bees delivered, , po o a 
5. Мг: ‘Sastri then relied onthe decision of ths: Court.in Carl Still у. The State of 
Bihar’. ., That case does not apply to the facts of this case because’ this Court came 
to the conclusion on a construction of the agreement in'that cáse that the contract 
there was entire and indivisible for the construction of specified works including build- 
ings Ѓог;а, lump sum and not a.coritract of sale of materials as such.) c unos 
‹ Mr. Sastriithen says ав дес i$ inconsistent with'an адїсешеп{ for sale of 
goods. This clause: provides for additional work іо Бе dong for Which.no' rate is 
„specified in thé contract. The clause, according tó us, merel "provides for extra. 
payment if:the Controller decided' to order some’ additional things to: be placed im 
the body.. This is a neutral clause equally applicable to a'contract for sale of goods 
or a contract for work and labour: `` | tte " ye Иб. ' 
- Mr. Sastri then points to clauses 5 and 6, and, submits .thatithese аге totally 
inconsistent with an agreement for the sale of goods. But уге аге unable to. assent 


to this. Clause 5 provides for a time.schedule and ensures that, the, delivery of. the 


\ 


bus body shall take place within the stipulated time: Claus 6 is.designed to avoid 
disputes in the future asto the quality of the material used and ensures that proper 
material is used. A contract for the sale of goods ёо Бе manufactured, does not cease 

.be a contract for sale of goods merely because the process of manufacture is super- 
ien by the ошак: For example, if in а contract for the fnanufacture and sale 


' 1. 1988] 80]. 696. (1958) 2'An.W.R. (055 2 (1962) 2 $.0.]. 82 : (1962) '2'S.C.R. 81. 
sco TMT EO E: ER d ATR. 1988.0. 1805 a) 
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of military aircraft, а t deal of supervision is insisted upon by the purchaser, 
the nues would not тос a contract for works and labour. 


We may now notice some of the Indian cases in which a similar point arose. 


In Commissioner of Sales Тих, U.P. v. Най Abdul Majid!, the Allahabad High 
Court arrived at the conclusion that i in the circumstances of the case the transaction 
was а contract for the sale of bus bodies and not a contract for work and labour. 


Desai, Q.]., rightly pointed out at page 443 that 
“since it makes no difference whether an article is a ready-made articl prepared Recording: 
to the customer's specification, it should also make hor difference Once uem prepares it 
aga from the thing and then fixes it on it or does the preparation and the fixation simultanco- 
in one operation. 
In Jiwan Singh v. Stai of Punjabi, the High Court of Punjab also held that a 
contract by a firm for fitting and building motor bodies with its own materials on the 
chassis supplied by customers is a contract for the sale of goods. 


In Kailash Engineering Co. у. The State of Gujarat, it was held that the contract 
in that case for buildi Б and furnishing of third class timber coach bodies 
on broad gauge under- supplied by the Railway administration was not 
a contract for the sale ооо. The same conclusion was reached in Kays Construc- 
tion Company v. The. Fudge (Appeals) Sales Tax, Allahabad*. ‘We do not propose to say 
whether these cases were correctly decided on the facts for, as we have said i in the 
beginning, in each case it is a, question of intentión of the parties, | В 


То conclude," we have come to the finding that the contract as a whole is a con- 
tract for the sale ofgoods. Agreeing with the High Court. we hold that the answer 
to the uestion referred is against, the appellant." ‘The appeal _ accordingly fails’ 


and is d with costs. 


In the other two appeals relating: to, CC for the quarters ending oth. 
September, 1957 and 311 December, 1957, the. tsare similar and. these 
pio tel andere шаша costs. There will ао оно 


three appeals. i jd *i к 
ORDER OF THE COURT: In аар vith the opinion of the marty, 
these appeals are dismissed with costs: Опе hearing fee! ; . 
K& , , i ———— E demi: 


"P 
THE SUPREME COURT OF INDIA, a 
. (Civil Appellate Jurisdiction.). : ; 
PRESENT :—K. SUBBA' Rao, J. R^ MUDHOLEAR ЕП p Ji 
The Public Passenger Service Limited, Chidambaram 2 | Appellant 
2 wu 
M. А. Khadar and another ^ — ^. , "7/77 777, .. Respondents. 
Companies Act (1871955), sation 155 and 416 of | Table‘ A’, Schedule Г.-а of тте 


pio dena of shares тюм as "accrued" 
— Defective and invalid —Forfeiture Пари tobe set ыш О for а of share register, proper. 
Sa ЕНИР d жы UM UE + шын Лны, mot allowed. 
~ Call mon ейн E HUM lure Шеш date 19th January, 1957, the appellant-Góm 
sued on 20th Oth January) 1957 notices of intended forfeiture of shares, (under Article ИО) calli poe 
he defaulters to pay at the registered office of the company on or before 50th January, 1957, the 
called amount together with interest at six proa. and апу expenses that might have'accrued by 
reason of their default,failing which the s Pea" in their паш will be liable to be 
forfeited. 
In spite of this notice the respondents did’ not and on [1th Fébruary, 1957, the Board of 
Directors passed a resolution, сыз Artic]e 30) forfe the shares held by them. 


1. 148.7.0.435. 0 "7" 3" 15 S.T.O. 594. 
2. 14S.T.C. 957. _ | Ж 18 8..0. 302. 
* d. A. Nos. 203 and 203 of 1965. с GPR oc SL aj 30th August, 1965. 
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Meanwhile, on 18th January, 1957, the respondents and other shareholders filed Application No. 
119 of 1957 in the High Court of Madras for reliefs under sections 402 and 237 of the Companies ‘Act, 
1956, and obtained an istsrim order directing stay of collection of call amounts under the notice of 3rd 
anuary, 1957, which order was communicated to directors on 21st Jan ‚1957. On 30th January, 
957, the Court passed a modified iaterum order directing the depost of call money into Court within a 
week. Аз the same was not complied with the isterim order was vacated on 8th February, 1957, and 
the application itself was dismissed оп 10th April, 1957. The company pamed a resolution on llth 
February, 1957 (ander Article 30) forfeiting the shares. 


On 8th November, 1957 the respondents filed separate applications in the High’ Court of Madras 
under section 155 ofthe companies Act and prayed for setting aside the forfeiture and rectification of 
Share Register. It was held that the notice of intended forfeiture was defective iculars of 
interest and expenses not given —and the forfeiture wasinvalid. The company a on а certifi- 
-čate granted by the High Court, to the Supreme Court against the said order.’ 

Held, the Regulation relating to calls are followed by Reguli tions for forfeiture (as in Articles 29 
and 30 ofthe Company). In thelight of Article 29 read with similar regulations relating to calls 
there is no difficulty in holding that the'notice dated 20th January, 1957, requiring payment ofinterest 
on the cali money from the date of default (19th January, 1957) to the date ofactual payment is valid. 
(In the present state of the record, no opinion is given as to whether the notice is defective in respect 
of the demand of interest.) D E E | Я 

The object ofthe notice under Article 29 is to give the shareholder ап ity for payment of 
the call money, interest and expenses.: The amount of incurred by the company by reason 
опо yment is not disclosed. The finding ofthe High that the-notice is defective in respect 

the ад expenses has-to:be ed. A proper notice is a,condition precedent to forfeiture. 
The defect in dn dee though light, lvalidates it and із fatal to the forfeiture. " © 

Though the affidavits of the respondents jn support of their petitions did not give particulars of 
the defect in the notice of 20th January, 1957, it was pointedly raised in the arguments in the first Gourt 
without any objection. The appellant cannot now complain that the pleadings were vague, -.- 

Section 155 (1) (a) (vit) ofthe Companies Act allows rectification ofthe Share Register ifthe name 
-of any porson after been entered in the Register, is without sufficient cause omitted therefrom. 
The omission, due to in invalid forfeiture of shares, is no sufficient cause for the omision of the name 
«f the person holding such shares from the Register. ` S 
* The order of Curt (in another proceeding), dated 30th J: ‚ 1957, directing the respondents 
a Gourt the call moasy within a week, cannot be deemed to be a fresh notice under Article 
n - S P i - 


The Court may refine relief under section 155 and relegate the parties ta a suit only-where | by 
reason of its complexity or otherwise the matter can be more conveniently decided in a suit. The 
point as to tho invalidity of notice of intended iture in the instant case could well be decidéd sum- 
marily; tho Gourts below rightly decidod to give'feliefin the exercise of its discretionary jurisdiction 
ander tho section. 

The maxim’ he who comesinto equity must come with clean hands " is applicable onl when art 
quitable relief is prayed for ; and the mium caa be invoked watre the conduct complained of is 
unfair or unjust in relation to the ect-matter of the litigation and the equity sued for. It does not 
япсап that every improper conduct of the applicant disentitles him to relief. 

eals from the, Judgment and Decree, dated the. 21st December, 1961 of the 
Madras High Court іп O.S. Appeals Nos. 55 and 56 of1959.3, ' : 
K. K. Venugopal and R. Gopalakrishnan, for Appellant. | х 
A. V. Viswanatha Sastri, Senior Advocate (P. Ram Reddy and A. V. V. Nair, 
Advocates, with him), for Respondent No. 1. = MEM , 
The Judgment of the Court was delivered by . A wu 
Bachawat, J.—The appellant is à limited Company carrying on transport: business 
in South Arcot District. M. A. Khadar, the contesting respondent іп Civil Appeal 
"No. 202 of 1965, holds 13 shares and .hig brother M. A. Jabbar, the contesting 
ndent in Civil Арво No. 203 of 1965, holds 163 shares in, Һе Company. 
Articles 29 and 30 of the Articles of Association of the Company read : 


“29, The notice shall name a future day, not being less than soven days from the service of 
«he notice, on or before which such call or other money and all interest and expenses that may have 
accrued by reason of such non-payment are to be paid and the place where payment is to be made, 

place so named being either registered office of the Company........are usually made payable 
shall state that in the event of non-payment at ог before the time and at the place аррош! the 
Ahare in respect of which such payment is due, will be liable to be forfeited. rer eg 


1. (1962) 2 M.L.J. 113. 
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30. If the requisitions of any such notice as aforesaid be not co: ed with, any share in 'res- 

of which such notice has been given may, at any time thereafter ore payment of all money 

thereon with interest and expenses, be forfeited by a resolution of the Directors to that affect’. 

On 2nd January, 1957, the Board of Directors of the ш =: a reso- 
lution calling the unpaid amount of Rs. 25 on each share. On 3rd January, 1957, 
a Call notice was issued to the shareholders requesting payment on or before 19th 
January, 1957. Thecallnotico was duly served on the contesting respondents. 
As the call monies remained unpaid, the Company issued the following notice dated 
20th January, 1957, to the respondents under Article 29: 

“u Sir, 


As the call amount of the balance of Rs. 25 for every share held by you remains unpaid in 
respect of the notice dated 3rd January, 1957, issued m pursuance of the resolution of the Board, I 
hereby issue this notice calling upon you to pay the called amount at the registered office of the Com- 
pany on or before Wednesday tho 30th January, 1957, together with interest at six per cent and any 
expenses that might have accrued by reason of such non-payment. 


Take further notice that in the event of non-pa; tas mentioned above, the shares registered 
in your name will be liable to be, once for all, forf without further notice and уш реше 
to any action that may be taken against you for фын the balance amount due from you 
treating samo as a debt due to and recoverable as such by the Company under Article 14. 

By order of Board 
(Signed) A. R. Hassain Khan 
Managing Director.” 

In spite of this notice, the respondents did not pay the call monies, and on 1ith 
February, 1957, the board of directors passed a resolution under Article 30 forfeiting 
the shares held by them. On 8th November, 1957, the respondents filed two separate 
applications under section 155 of the Indian Companies Act, 1956 in the High Court 
of Madras praying that the forfeitures be set aside and the necessary rectifications 
be made in the Share Register of the Company. Ramachandra Ayyar, J., allowed 
the applications, and passed conditional orders for rectification of the Register, and 
his decision was affirmed by the appellate Court. The Courts below held that in 
the absence of particulars of interest and expenses, the notice dated 20th January, 
1957, was defective and the forfeiture is invalid.. The Company now appeals to 
this Court on a certificate granted by the High Court. 


In all standard articles of a company, the regulations relating to calls provide 
for payment of interest on the unpaid call money at a certain rate from the date 
appointed for its payment up to the time of actual payment, seo Regulation 14 of 
Table A in the First Schedule to the Indian Companies Act, 1913, Regulation 16 of 
the Table A in the First Schedule to the Indian Companies Act, 1956 and Palmers’ 
Company Precedents, 17th Edn., Part I, p. 437 and the regulations relating to calls are 
followed by regulations relating to forfeiture like Articles 29 and 30 of the appellant 
Company. In the light of Article 29 read with similar regulations relating to calls 
we would have no difficulty in holding that the notice, dated 20th January, 1957, 
required payment of interest on the call money from the date appointed for the pay- 

‚ ment thereof, that is to say, 19th January, 1957, up to the time of the actual payment. 
Unfortunately, all the regulations of the Company relating to payment of calls 
have not been printed in the paper book and in the present state of the record, we 
express no opinion on the question whether the notice is defective in respect 
of the demand for interest. 


But we agree with the High Court that the notice is defective in respect of the 
demand for expenses. Tho amount of expenses incurred by the Company by reason 
~ of the non-payment was not disclosed. The respondents were not informed how 
much they should Pay on account of the expenses, The object of the notice under 
Article 29 is to give the shareholder an opportunity for payment of the call money, 
interest and expenses, The notice under Article 30 must disclose to the shareholder 
еш conversant with the Articles sufficient information from which he may 
ow with certainty the amount which he should pay in order to avoid the forfeiture, 
In the absence of particulars of the expenses the respondents were not in a position 
to know the precise amount which they were required to pay on account of the 
expenses. A proper notice under Article 29 is a condition precedent to forfeiture under 
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Article 30. Here, the notice under Article 29 is defective, and the condition 

recedent is not complied with. The slight defect in the notice invalidates it and is 

- fatal to the forfeiture. The Courts, below, therefore rightly declared that the 
forfeiture was invalid, 

Section 155 ( @) (iii ) of the Indian Companies Act allows rectification of the 
Share Register if the name of any person after having been entered in the Register 
is, without sufficient cause, omitted therefrom. There is no sufficient cause for the 
omission of the name of the shareholder from the Register, where the omission is 
due to an invalid forfeiture of his shares, and on finding that the forfeiture is invalid, 
the Court has ample jurisdiction Under section 155 to order rectification of the Register. 
Tbe High Court said that the shareholder may approach the Court under section 155 
if.he has- sufficient cause. This mode of expression was rightly criticised by 
Counsel for the appellant. The issue under section 155 (1) (a) (ii) is not whether the 
shareholder has sufficient cause but whether his name has been omitted from the 
Register without sufficient cause, Аз the forfeiture is invalid, the names of the 
respondents were omitted from the Share Register without sufficient cause, and the 
jurisdiction of the Court under section 155 is attracted. 


Counsel for the appellant contended that the ru as to the invalidity of the 
notice dated 20th January, 1957, was not open to the respondents in the absence of 
апу pleading оп this point. In the affidavit in support of the appication the res- 
єх үн pleaded that the steps prescribed before there can be a forfeiture, have not 
been complied with. Мо further Poss were given, but the contention as 
to the invalidity of the notice, dated 20th January, 1957 was pointedly raised in the 
argument in the first Court. The contention was allowed to be raised without 
any objection. Had the objection been then raised, the Court might have allowed 
the respondents to filo another affidavit. The appellant cannot now complain that the 
pleadings were vague, 

We may now conveniently refer to certain events which happened after 2nd 
January, 1957, when the directors resolved to makethe call and on 11th February, 1957, 
when the shares were forfeited. On 18th January, 1957, M.A. Jabbar, M.A. Khadir 
and other shareholders filed Application No. 119 of 1957in the Madras High Court 

raying for reliefs under sections 402 and 237 of the Indian Companies Act, 1956, 
Ж obtained an interim order directing stay of collection of monies pursuant to the 
notice dated 3rd January, 1957. The stay order was communicated to directors on 21st 
January, 1957, after the notice of theintended forfeiture dated 20th January, 1957, was 
issued. On 30th January, 1957, the Court passed a modified interim order restraining 
the forfeiture of the shares, and directed M.A. Jabbar to pay the call money into 
Court within one week. The call money was not paid into Court, and on 8th 
February, 1957, the Court vacated the stay order. Application No. 119 of 1957 
was eventually dismissed on 10th April, 1957. Counsel for the appellant contended 
that (1) by reason of the aforesaid proceedings the respondents waived and abandoned 
their right to challenge the forfeiture; (2) the order dated 30th Jan › 1957, substitu- 
ted a fresh notice of intended forfeiture under Article 29 in lieu of the ori notice 
dated 20th January, 1957, and in the absence of compliance with this order, the for- 
feiture is valid. Neither of these contentions was Té lod in the Courts below. We 
find nothing in the proceedings in Application No. 119 of 1957, from which we can 
infer a waiver or abandonment by the respondents of their right to challenge the 
validity of the notice dated 20th January, 1957 and the subsequent forfeiture. We 
also fail to see how the order of the Court dated 30th January, 1957,can amount to a 
notice under Article 29. The only notice under Article 29 is the one dated 20th 
January, 1957, and as that notice is defective, the forfeiture is invalid. 


- Counsel for the appellant contended that the relief under section 155 is discre- 
tionary, ‘and the Court should have refused relief in the exercise of its discretion. 
Now, where by reason of its complexity or otherwise the matter can more conveniently 
be decided in a suit, the Court may refuse relief under section 155 and relegate the 
parties to a suit, But the point ав to the invalidity of the notice dated 20th January, 
1957, could well be decided summarily, and the Courts below rightly decided to give 
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relief in the exercise of the discretionary jurisdiction under section 155. Havíng 
found that the notice was defective and the fürfeiture was invalid, the Court could not 
arbitrarily refuse relief to the respondents. 


Counsel for the appellant points out that the respondents are the trade rivals 
of the appellant and are anxious to cripple its affairs and the appellate Court recorded 
the finding that the respondents were acting mala fide and prejudicially to the iriterests 
of the appellant and their conduct in taking various proceedings against the appellant 
is reprehensible. Counsel then relied upon the well Enn maxim of equity that “ he 
who comes into equity must come with clean hands ", and contended that the Courts 
below should have dismissed the applications as the respondents did not come with 
clean hands. This contention must be rejected for several reasons. The respondents ` 
are not seeking equitable relief against forfeiture. They are asserting their legal right 
to the shares on the ground that the forfeiture is invalid, and they continue to be the 
legal owners of the shares. Secondly, the maxim does not mean that every improper 
conduct of the applicant disentitles him to equitable relief. The maxim may be 
invoked where the conduct complained of is unfair and unjust in relation to the sub- 
ject-matter of the litigation and the equity sued for. The unwarranted proceedings 
under sections 402 and 237 of the Indian Companies Act, 1956 and other vexatious 

roceedings started by the respondents have no relation to the invalidity of the for- 
eiture and the relief of rectification and are not valid grounds for refusing relief, 


In the result, the appeals are dismissed. There will be no order as to costs, 
K. G. S. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 
PRESENT :—K. SUBBA RAO, Ј.С. SHAH AND В.М. SERI, JJ. ` 
T. S. Srinivasan — Appellant* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), suction 3— Hindu Undivided family —Assesses, а divided member acquiring pre~ 
pertias with the help of assets allotted under the partition—Assessed in the status of an individnal im prior years— 
Conception at the commencement of the account year end birth of a som before the end of account year—Emergencs 
ef a Hindu undivided family under the Hindu Law—Not applicable under the Act to affect assessment as an 
individual. 


The assemec, a divided member of a joint family, with.the assets allotted under the partition 
acquired house properties, shares and deposits and also drew salary from a limited ccmpany as its 
manager, was amcascd in the status ofan individualfor the assessment усаг 1952-53. For the asscas- 
ment year 1958-54 the assessce filed a return in the capacity of an individual. А son conceived at the 
commencement of the account year was born to the assessec at the end of the account year. For the 
assemment year 1953-54 the essessec claimed to be amemed іп regard to the income from all the 
properties excepting his salary, in the status of a Hindu undivided family, on the basis of the birth 
ofa son. The department, the Tribunal in appeal and the High Court in reference rejected the 
claim. On appeal to the Supreme Court. . 

Held, that the assessec із to be assessed in the status of an individual and not as a Hindu undivided 
family. 

For the purposes of the Income-tax Act, the liability of a Hindu father to be assessed in tho status 
of an individual will not be affected by the existence ofa child in the womb atthe commencement of 
the account year and birth at the end of the account year. 

The doctrine that under the Hindu Law a son conceived or in the mother’s womb is equal in 
many respects to a son actually in existence in the matter of inheritance, partition, survivorship and 
the right to impeach an alienation made by his father, is not of universal application and it applies 


* С.А. No. 853 of 1964, 29th November, 1965, 
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mainly for the purpose of determining the rights to property and safeguarding such rights of the son. 
This doctrine docs not fit in with the scheme of the Income-tax Act, as introducing uncertainties and 
anomalies in the working of the Act; it could not have been the intention of the Legislature to impose в 
liability on persons yet unborn. 

The question that the child was in existence at the end of the accounting ycar and that the status 
would be that of Hindu undivided family, was not to be allowed to be raised for the first time. But 
even if a Hindu undivided family was in existence towards the end of the accounting year, till the 
whole income received or accrued in the accounting year did not thereby become the assessable income 
of the Hindu undivided family. Till the child was born the income which &ccrued to, or arose to, or 
was reocived by the amesece was hisincome. The Act disregards subsequent application of income and 
profits once they have arisen. When the income and profits arose, they belonged to the asecasce as no 
Hindu undivided family was then in existence. This position cannot be displaced by the birth of the 
son, which brought into ex'stence a Hindu undivided family. 


Appeal from the Judgment of the Madras High Court dated 9th August, 1961, 
in Case Referred No. 86 of 1957. 


A. V. Viswanatha Sastri, S. Swaminathan and R. Gopalakrishnan, for Appellant. 


The Attorney-General (C. К. Daphtary), Gopal Singh and К. №. Sachthey, for 
Respondent. 


The Judgment of the Court was delivered by 
Sikri, J.—This appeal, certificate of the High Court of Madras, is directed 
against its judgment in a reference made to it under section 66 (1) of the Indian 
Income-tax Act, 1922, hereinafter referred to as the Act, by the Income-tax Appellate 
Tribunal, Madras. The question referred was : 
“ Whether the assessment of the income of the assesses, other than his salary, in the hands of 
the assessee as an individual and not as a Hindu undivided family till 11th December, 1952, for 
, the assessment year 1953-54 is valid ?” ` 
The question arose out of the following facts. The appellant, herein- 
after referred to as the assesses, is the youngest son of T. V. Sundaram Ayyangar, 
who was the karta of a Hindu Undivided family consisting of a number of persons. 
There was a partial partition of the above family and 150 shares of Rs. 1,000 each 
in T. V. Sundaram Iyengar and Sons, Limited, a private limited company, were divided 
equally among the coparceners, the assessee getting 25 shares of the value of 
Rs. 25,000. With theaforesaid shares as nucleus, the assessee acquired house- 
properties, shares and deposits upto 31st March, 1952. As the assessee was also the 
Service Manes of the aforesaid private limited company, he also received substantial 
remuneration. 


The first son, named Venugopal, was born to the assessee on 11th December, 
1952, and it is common ground that the conception of the child must have taken 
place sometime in March, 1952. 


For the assessment year 1952-53, the assessee was assessed as an individual with 
reference to all his sources of income. For the assessment year 1953-54 accounting 
year 1st April, 1952 to 31st March, 1953 the assessee claimed that the income from 
all sources, except salary, should be assessed.in the hands of a Hindu undivided family 
consisting of himself and his son Venugopal, which, according to him, had come 
into existence in or about March, 1952, when Venugopal was conceived. 


The Income-tax Officer, while admitting that a male child acquires coparcenary 
rights in the family even from the date of his conception, considered that this pro- 
position applied only as far as the minor's rights inter se other members were con- 
cerned, and as far as the claims of the State or outsiders were concerned, he thought 
that an unborn son would not come into the picture. Therefore, he recognised the 
family only from the date of the birth of the child, viz, 11th December, 1952. 
The Áppellate Assistant Commissioner upheld his view, and the assessee also failed 
before the Appellate Tribunal. The High Court answered the question against the 
азвеввео. Mr. A. V. Viswanatha Sastri, the learned Counsel for the assessee, con- 
tends that under the Act, a Hindu undivided family is a separate unit, and in deter» 
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mining whether a Hindu undivided family exists or not, and if it exists, from 
what date it has come into being, regard must be had to the principles of Hindu Law, 
for the Act does not lay down any principles regarding this matter. He then urges 
that it is well-settled that according to Hindu Law, a son conceived has the same 
Tights of property as a living son, and this rule, he says, is not a matter of fiction 
but a substantive rule of Hindu Law. He further, says that it is well-settled, according 
to Hindu Law, that a joint Hindu family comes into existence from the daté a son 
is conceived, and, as in this case, the son was conceived in March, 1952, the Hindu 
undivided family was in existence from the beginning of the accounting year 1952-53. 


The learned Attorney-General, who appears on behalf of the Revenue, does not 
dispute the existence of the doctrine of Hindu Law relied on by Mr. Sastri, but says 
that this doctrine applies only for a special purpose, the purer being to safeguard 
the rights of the son to property, and that Hindu Law itself reco that this 
doctrine is not of universal application. He urges, in the alternative, that, at any rate, 
the Act is concerned with realities ; under the Act, the person to whom income 
accrues must be a visible reality, and, he says, the only visible person who existed 
upto 11th December, 1952, was the assesses. Не further says that we would be in- 
troducing anomalies in the working of the Act if this fiction is applied to the instant 
case. In addition, he relies on the form of return of income-tax, which, he says, 
would be difficult to fill if the return is filed before the birth of the son. 


‚ In б. B. C. Deshmukh v. I. Mallappa 1, this Court had occasion to 
consider the scope of the doctrine that under the Hindu Law a son conceived or in his 
mother's womb is equal іп many respects to a воп actually in existence in the matter 
of inheritance, partition, survivorship and the right to impeach an alienation made 
by his father. But this Court refused to extend it to adoption. Subba Rao, J., 
speaking for the Court, observed : 


“ But there is an cesential distinction between an alienation, partition and inheritance on 
the one hand and adoption on the other: his right to set aside an alienation on his secular 
гааг p secure hie anre n те property belonging to the family, as he has a right by birth In the 
ј family property and transactions effected by the father in excess of his power he was in 
the embryo are voldable at his instance; but, in the case of adoption, it secures mainly 
benefit to the father and the power to adopt is conferred on him to achieve that object. The 
evolved wholly for a secular purpose would be ropriate to a case of adoption. We should 
be very reluctant to extend it to adoption, as it would lead to many anomalies and in some events 
defeat the object of the conferment of the power Itself. The scope of the power must be reasonably 
construed so as to enable the donee of the power to discharge his religious duty. We, therefore, 
hold that the existence of a son in embryo does not invalidate an adoption." 

The question that arises is whether this doctrine of Hindu Law can be applied 
for the purpose of determining the coming into being ofa Hindu undivided family 
ав an assessable entity. As this Court held in С. B. C. Deshmuhh v. I. ар 
Chanbasappa', the doctrine is not of universal application, and it applies many or 
the purpose of determining rights to property and safeguarding such rights of the 
son. It seems to us that this doctrine does not fit in with the scheme of the Act, 
and it could not have been the intention of the Legislature to have incorporated 
the special doctrine into the Act. 


Section 3 of the Act charges the total income of the previous year of every 
individual, Hindu undivided family, company and local authority, and of every firm 
and other association of ons or the punc of the firm or the members of 
the association individually. Section 4 includes in the total income of any person 
all income, profits and gains, inter alia, if such person is resident, which accrue or 
arise or are. deemed to accrue or arise to him in the taxable territories during such 
year. Income can accrue or arise day-to-day or at the end of the year, and it would 
be surprising to say that for the purpose of the Act it is not known at a particular 
time to which entity income is accruing or arising. At the relevant time, under 
section 22 of the Act, the Income-tax Officer was required to give notice by publica- 
tion in the press and by publication in the prescribed manner, requiring every on 
whose total income in the previous year exceeded the maximum amount which is 


1, (1964) 66 Bom. L-R- 284: ALR. 1964 8.C- 510, 
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not chargeable to income-tax, to furnish within such period, not being less than 
sixty days as may be specified in the notice, a return in the prescribed form and verified 
in the prescribed manner, setting forth his totalincome and total world income during 
that year. Undersub-section (2), the Income-tax Officer could serve a notice upon 
a particular person requiring him to furnish within a period not less than 30 days 
a return in the prescribed form. The person had then to file a return. If the con- 
tention of Mr. Sastri is right, in many cases an assessee would not have been able 
to filea ruturn. Suppose the wife of an assessee conceived in Feb , 1954, and 
his accounting year was the year ending 31st March, 1954, By June/July, 1954, the 
assessee would not know whether he should file the return as an individual or as Hindu 
undivided family, because he would not know whether the child was going to be 
a son or a daughter. However, if a conditional return was filed, the Income-tax 
Officer would have to hold his hands and not assess till the child was delivered. 


Part II-A of the prescribed form required the following particulars to be filled 
up in the case of a Hindu undivided family : | 





SerlalNo. Names of members of Ње Relationship at the end 
family at theend ofthe pre- of the previous Remarks. 
vious year who were entitled ` year. 


to claim partition. 


. This form clearly proceeds on the basis that all members werein existence at 
the end of the previous year. Has a son in the womb at the end of the previous 
year and born in the assessment year any age at the end of the previous year ? Would 
It have a name at the end of the previous year ? We find it extremely difficult to 
reconcile this doctrine of Hindu Law with the aforesaid provisions of the Act. We 
would not be justified in introducing uncertainties and anomalies in the working 
of the Act by introducing this doctrine for the purpose of section 3 of the Act. 


Apart from the difficulty of reconciling this doctrine with the scheme of the 
Act, Mr. Sastri has not been able to satisfy us that any rights of the son are being 
affected by not recognising his existence for the purposes of section 3 of the Act till 
he is actually born. Income-tax is a liability and it could not have been the inten- 
tion of the legislature to impose a liability on persons yet unborn. 

Mr. Sastri contends, inthealternative, that what we are concerned withis thestatus 
at the end of the accounting year and that at least in this case where the child was in 
existence at the end of the accounting year, the status would be that of Hindu un- 
divided family. This point was not raised before, and the learned Attorney-General 
rightly objected to it being raised at this stage. But even if a Hindu undivided family 
was in existence towards the end of the accounting year, still the whole income 
received or accrued in the accounting year did not thereby become the assessable 
income of the Hindu undivided family. Till the child was born, the income which 
accrued to, or arose to, or was received by, the assessee was his income. The Act 
disregards subsequent ра of income and profits once they have arisen. 
When the income and profits arose, they belonged to the assessee, as no Hindu un- 
divided family was then in existence. This position cannot be displaced by the 
birth of the son, which brought into existence а Hindu undivided family. 


In the result, we agree with the High Court that the answer to the question 
must be in favour of the revenue. The appeal fails and is dismissed with costs. 


`” T.K... Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 
PRESENT :—K. SUBBA Rao, J.C. SHAH AND S.M. SIKRI, JJ. 
India Cements Ltd., Madras .. Appellant* 
y. i 
Commissioner of Income-tax, Madras . ARespondent. 


Pracices—High Court—Case stated—Tribuaal’s fiadingof. Jaci—Utckallengeabls, save when specifte 
question is raised im reference. 

A company borrowed Rs. 40 lakhs on the security of its fixed assets and, in that connection, it had 
to incur an expenditure of Rs. 84,633 for stampa, registration fees and law charges. In its relevant 
ancament to income-tax, the company claimed the amount as an allowance under section 10 (2) (хр) 
of the Income-tax Act, 1922. The Officer disallowed the claim on the score that the expenditure was 
capital, The Officer's finding was that the proceeds of the borrowing was utilized by the company 
to discharge a prior loan which itself was utilized on the company’s capital amets. On appeal, the 
Tribunal found as a fact that the whole ofthe loan of Rs. 40 lakhs was purely for purposes of augment- 
ing the company’s working fimds and not for capital purposes. On this finding, the Tribunal allowed 
the company’s claim. The Department demanded a case and, on reference, the High Court, relying 
on the Income-tax Officer's findings rather than on those of the Tribunal, held that the expenditure 
was capital, On appeal, by Special Leave, at the instance of the company, 


Held, that the expenditure was not In the nature of capital expenditure and waslaid out or expen 
ded wholly and exclusively for the purposes of the amemee's business. 


Held, further that the expenditure, in the circumstances of the case, is revenue expenditure under 
section 10 (2) (av) of the Act, because (a) the loan obtained is not an amets or advantage of an enduring 
nature, (b) the expenditure was fnide for securing the use af money for а certain period and (e) it 
is irrelevant to consider the object with which the loan was obtained. 

A loan is a liability and has to be repaid and it is erroneous to consider a liability as an amet or 
advantage for the enduring benefit of the business. 


There can be no distinction, in principle, between interest in respect ofa loan and an expenditure 
incurred for obtaining the loan. The further distinction between the borrowing of capital and secur- 
ing merely temporary or day-to-day accommodation or banking or trading facilities is not valid 
under the Indian Income-tax Act. à 

The principle that the naturo ofthe expenditure incurred in raising a loan would depend on the 
nature and purpose of the loan cannot be agreed to. The purpose for which & loan was required is 
irrelevant to the consideration of the question whether the expenditure for obtain ing the loan was 
revenue expenditure or capital expenditure. 

Also keld, that in a reference the High Court must accept the findings of fact made by the Appellate 
Tribunal and it is for the person who hus applied fore reference to challenge those findings, first by 
an application under section 66 (1) ofthe Income-tax Act. Ifhe has failed to file an application 
under section 66 (1) expressly raising the question about the validity of the findings of fact, he is not 
entitled to urge before the High Court that the findings are vitiated for one reason or another. 

Appeal by Special Leave from the judgment of the Madras High Court ín 
` Tax Case No. 67 of 1958, dated 31st October 1961. » 
A.V. Viswanatha Sastri, Senior Advocate and R. Gopalakrishnan, for 
Appellant. 


S. T. Desai, Senior Advocate (Gopal Singh and R. N. Sachthey with him), 
for Respondent. 


* О.А. No. 1106 of 1964. Sth December, 1965, 
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The Judgment of the Court was delivered by 

Sikri, J.—This appeal by Special Leave is directed against the judgment of the 
High Court of Judicature at Madras answering the following question of law in 
favour of the respondent : 

“ Whether, on the facts and in the circumstances of the the Tribunal was right in law in 
holdin that the sum of Rs. 84,633 expended by the assessoo in obtaining the loan or any part 
thereof is an allowable expenditure.” 

The-facts and circumstances of the case as stated by the Tribunal in the state- 
ment of the case are as follows : The appellant, India Cements Limited, Madras, 
hereinafter referred to as the assessee, is a public limited company. The des 
arises in respect of the assessment year 1950-51, accounting period 1st P il, 1949 
to 31st March, 1950. During the accounting year it obtained a loan of 40 lakhs of 
rupees from the Industrial Finance Corporation of India Ltd. This loan was 
secured by a charge on the fixed assets of the company. Since Mr. S.T. Desai, the 
learned Counsel for the respondent, has disputed some facts as stated by the Appel- 
late Tribunal, it would be convenient to give these facts in the words of the Appel- 
late Tribunal. It is stated in the statement of the case that : 

ше prec E асе оро асрга ораса to M/s. A. Е. 
Harvey ted and Madurai Mills, Limited. It cannot be stated definitely how the balanco of 
Rs. 50 lakhs was used, but the directors, while reporting on the accounts for the year ended 31st 
March, 1949 on 4th October, 1949 statéd that that was utilised towards working funds.” 

The expenditure of Rs. 84,633 in connection with this loan was made up of the 
following items : 


Rs. 

Stamps E 60,023 00 
Registration fee Ed 16,067 00 
Charges for certified copy of the mortgage deed se 28 00 
Indemnity deed by Essen & Company, Limited - 15 00 
Vakil's fee for drafüng deed 26 7,500 00 
Legal fees * oe 1,000 00 

Total .. 84,633 00 


The assessee did not charge this expenditure in the profits and loss account for 
that year. It was shown in thé balance-sheet as mortgage loan expenses. It con- 
tinued to be so shown till 31st March, 1952. In the accounts for 31st March, 1953, 
this was written off by appropriation against the profits of that year. 


The Income-tax Officer refused to allow the deduction of Rs. 84,633. He 
о : . 
* As per the information furnished by the auditors, Rs. 25 lakhs of the loan was іо Бо paid to 
M/s. А.Е. Harvey, Limited and Madurai Mills, Limited in discharge of the amount borrowed from 
them and utilised on the capital assets of the company. : 

Though in the Company's books the amount of Rs. 84,633 was not charged to rovenue, but 
capitalised and carried forward in the balance-sheet, for purposes of income-tax, the Company's 
auditors claim the same as an admissible item of revenue expenditure." 

Heheld that the expenditure was incurred in obtaining capital and should be dis- 
tinguished from interest on borrowed capital which was alone admissible as a deduc- 
tion under section 10 (2) (li). According to him, section 10 (2) (xv) specifically 
excludes from consideration any item of capital expenditure. He further held that 
the case was not distinguishable from the decision in The № Electric 
Light and Power Co. v. Commissioner of Income-tax, Central Provinces". 
The Appellate Assistant Commissioner with the Income-tax Officer. The 
Appelíate Tribunal distinguished the case of The Nagpur Electric Light and Power Co. v. 
Commissioner of Income-tax! on the ground that m The Nagpur Electric Light case! 
money was expended for obtaining capital. It observed as follows :— 





1. (1931) 6 LT.C. 28. 
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“ Here we find the position to be different. A study of the balance-sheet of the Company as 
at 31st March, 1949 discloses the fact that the palda ital was sufficient to cover the entire capital 
outlay of the company and that the further borrowal of Rs. 25 lakhs was for augmenting the working 
funds of the company. It appears to us that even at that early stage the money was borrowed and 
used not, for capital purposes but for augmenting the working funds of the company. We, there- 
fore, consider that the whole of the mortgage loan was firstly, to discharge the loan of Rs. 25 
lakhs, and the balance for wor funds and, as such, the whole of the amount was purely for 
the purposes of augmenting the wor capital of the company and that it could not be stated that 
it was used for capital purposes. In this view of the matter, we hold that the money expended in 
obtaining the loan is an allowable expenditure." 


The High Court, after noticing the findings of the Income-tax Officer and the 
Tribunal, preferred the findings of fact made by theIncome-tax Officer. It observed ; 


** At this stage, we may point out that the conclusion reached by the Tribunal that the money 
was borrowed only for E expenses and not for capital investment proceeded on an inference 
based upon tho . The Tribunal did not investigate how the sum of Rs. 25 lakhs earlier 
borrowed from А.Н. Harvey and Madurai Mills, Ltd. was actually utilised. Though in the order 


of the statement so recorded by the Income-tax Officer, the Tribunal does not appear to have been 
justified in relying upon inferences in ascertaining whether the earlier borrowal was on capital 
or revenuo account.’ 


The High Court after reviewing various cases, observed : 


“ If wo ask for what purpose the expenditure in the present case was Incurred, the only answer 
must be that it was incurred for the purpose of bringing into existence an asset in tho shape of borrow- 
ing theso Rs. 40 lakhs. The further question would then be whether this asset or advantage was 
not for the enduring benefit of the business and whether tho expenditure incurred was one which 
was incurred once and for all. The answer to both questions would again be in the affirmative. 
It is true that the borrowed money has to be and it cannot be an enduring advantage in the 
senso that the money becomes part of the assets of the company for all time to come. But, it 
is an advantage which the company derives for the duration of the loan and undoubtedly it could 
not Буе ресс Tor any pulpol erher Hun an аве шоо о Биш; That the borrowing was 
made, that it is not enduring in the sense that the borrowing has to be repaid after a short or long 
period, as it were, cannot affect the conclusion that 1t was nevertheless an asset or an advantage 
that was secured. Viewed in the light of the tests adumbrated in the above decision (Assam 
Cement Co., Ltd v. Commissioner of [ncore-tax ! jit seems to us that the expenditure must be 
as capital expenditure. As the facts of the case which wo have set out earlier indicate, there can 
be no doubt that at least to the extent of Rs. 25 lakhs that amount was expended for purposes of a 
capital nature, clearly in order to into existence capital assets. We have also pointed out that 
though it was vaguely stated by the Tribunal that the other sum of Rs. 15 lakhs was utilised as work- 
шаан There poems о бешатар Бао Че Tribunal t лашу fis coins to tiiat 
со п.” 


The learned Counsel for the assessee-company, Mr. A. V. Viswanatha Sastri, 
urges that the expenditure is admissible as a deduction under section 10 (2) (xv) 
ofthe Act. He says that the High Court erred in holding that the expenditure was 
made to acquire any asset or advantage of an enduring nature withinthetest laid down 
by Viscount Cave and approved by this Court in Assam Bengal Cement Co., Ltd. v. 

ommissioner of Income-tax!. He further says that what was secured by the expen- 
diture was a loan and in India money expended in raising a loan, whether by 
means of а debenture or a mortgage and whether you call it а loan capital or not, 
is not an expenditure in the nature of capital expenditure. He er submits 
that the expenditure was expended wholly and exclusively for the purpose of the 
business of the company. 


The learned Counsel for the Revenue, Mr. S. T. Desai, supports the reasoning 
of the High Court. He says that the High Court was right in preferring the findings 
of the Income-tax Officer on the ground that there was no material for the finding 
made by the Appellate Tribunal and the finding was based on surmises and material 
evidence was ignored. Hosaysthat the High Court in a reference is entitled to ignore 
any findings of fact made by the Appellate Tribunal, if those findings are 
vitiated. Inthe alternative, he says that the question referred is wide enough to 


1. (193 S.CJ. 205: (1955) 1 M.LJ. (S.C.)) ATR. 1955 S.C. 89. 
118 ; (1955) 1 S.C.R. 972 ; (1955) 27 LT.R. 34: 
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include the question whether there are any material for the finding of the Appellate 
Tribunal. On the merits he contends that the expenditure takes the colour from the 
thing on which the expenditure is made. If the money is spent to obtain capital, 
then the expenditure assumes the nature of capital expenditure, but if the money is 
spent to obtain raw materials then the expenditure takes the colour of revenue 
expenditure. He further says that the borrowed money is an enduring asset, and any 
expenditure made to obtain this money falls within the test laid down by Viscount 
Cave and approved by this Court. . 

: A number of cases have been referred to during the hearing of the case by both 
the Counsel, but we do not propose to refer to all of them. We must start first 
with the cases decided by this Court and see what principles have been laid down for 
distinguishing revenue expenditure, from expenditure in the nature of capital expen- 
diture, and especially those cases which dealt with similar problems. We shall first 
consider State of Madras v. С. J. Coelho!. This was not а case arising under 
the Indian Income-tax Áct but under the Madras Plantations icultural Income- 
tax Act, 1955, in which a section exactly similar to section 10 (2) (xv) existed. In 
brief, the facts in that case were that the assessee had borrowed money for the pur- 
pose of purchasing the plantations and he claimed that in computing his agricultural 
income from these plantations the entire interest paid by him on moneys borrowed 
for the purpose of purchasing the plantation should be deducted as expenditure, 
under section 5 (e) of the Act. In ће Madras Act there was no provision similar 
to section 10 (2) (iii) of the Act and thus interest was not expressly deductible as an 
allowance. This Court applied the test formulated by Viscount Cave, L. C., in 
Atherton v. British Insulated and Helsby Cables Ltd.3 and approved by this Court in 
Assam Bengal Cement Co. Ltd. v. Commissioner of Income-tax®, and held that the 
payment of interest was a revenue expenditure. It observed that : 

“ no new asset is acquired with it; no enduring benefit is obtained. Expenditure incurred 
was part of the circulating or floating capital of the asseesee. In ordinary commercial practice 
payment of interest would not be termed as capital expenditure.” : 

This Court further held that the expenditure was for the purpose of business. 

Mr. Desai tried to distinguish that case on the ground that what was at issue was 
interest on loan and not expenditure incurred for obtaining the loan. In our 
opinion, there is no justification for drawing this distinction inIndia. As observed 
by Lord Atkinson in Scottish North American Trust v. Farmer: 

* the Interest is, in truth, mo paid for the use or hire of an instrument of their trade as. 
much as is the rent paid for their o or the hire paid for a typewriting machine. It is an 
ешеш HE vested tat eger a el e use of the thing by which it makes a 
p and like any similar outgoing should be deducted from tho receipts, to ascertain the 


то ts, 
outs rofits and gains which the Company earns. Wero it otherwise, they might be taxed on 
uum nof when, in fact, they made a bes ” zm 


It will be remembered that there was no section like section 10 (2) (iH) of the 
Act in the English Income-tax Act. Onthe other hand, there were certain rules pro- 
hibiting the deduction in respect of с 

“ any capital withdrawn from, or any sum employed ог intended to be employed аз capital 
in such trade...... or any interest which might have been made if any such sums as aforesald 
had been laid out as interest.” ; 

Lord Atkinson first held in that case that the express prohibitions did not apply 
to the facts of the case and then proceeded to discuss general principles. These 
observations show that where there is no ie prohibition, an outgoing, by means 
of which an assessee procures the use of a thing by which it makes a profit, is deduc- 
tible from the receipts of the business to ascertain taxable income. On the facts 
of this case, the money secured by the loan was the thing for the use of which this 
expenditure was made. In principle, apart from any statutory provisions, We воо 
no distinction between interest in respect of a loan and an expenditure incurred for 
obtaining the loan. 





1. (1964) 2 S.CJ.. 400: ( 2LTJ.215: 118: (1955) 1 S.C.R. 972: (1955) 27 I.T.R. 34: 
(1964) 53 LT-R. 186 : AJR. S.C. 321. A.I.R. 1955 S.C. 89. 

2. 10 T.C. 155. 4. (1911) 5 T.C. 693 at 707. 

3. (1955) S.CJ. 205: (1955) 1 M.LJ. (S.C) 
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Mr. Desai urges that these observations of Lord Atkinson should be limited to 
&'casó where temporary borrowings are made. It is true that the House of Lords 
was dealing with the case of a company and the moneys that were borrowed were. 
of a temporary character. But this fact was only relied on to hold that the mon 
secured were not “ capital” within rule 3 of First Case, section 100 (5 and 6 Vic. 
Ch. 35) of the Income Tax Act, 1842, for Lord Atkinson observed at p. 706: 

Ea е: it appears to me, ly, it amounts to this that the word ' capital', must, in this 
rule, be held to bear a who e M ed er D шше, 

there be no context in tho clause that there should be given to it a meaning diffe- 
rent from that which it bears in ordinary commercial transactions." 

He then referred to the decision in Bryon v. The Metropolitan Saloon Omnibus 

1, to show that the borrowing by a joint stock company of money by the 
issue of debentures does not amount to an increasing of the capital of the company. 


In Bombay Steam Navigation Co. Ltd. v. Commissioner of Income-tax, this Court 
again examined the question of distinguishing between capital expenditure and 
revenue diture. This Court first held that on the facts of the case, clause (itt) 
of section 10 (2) did not apply, because the assessee in that case had agreed to pay 
the balance of оен due by the purchaser and this did not, 1n truth, give 
rise to a loan. Then Shah, J., observed : 

“Whether а cular’ expenditure is revenue expenditure incurred for the purpose of 
business must be determined on a consideration of all the facts and circumstances, and by the 
атан of prineipies of commercial trading. The question must be viewed in the larger context 


or conduct of the business, that it may be regarded as an integral part of the profit process 
and not for acquisition of an asset or a ri пори Per eee UAR EI Шо POSEE o which is 


& condition of the carrying f the expenditure may be regarded as revemo 
О! опо 1 

We will now briefly deal with relevant decisions of the High Courts. The first 
case referred is In re Tata Iron and Steel y Ltd.*. In that case, the Tata 


Iron and Steel Co. Ltd., had incurred an expenditure of Rs. 28 lakhs as underwriting 
commission paid to underwriters on an issue of 7 lakhs preference shares of Rs. 100 
each, and the Company claimed to deduct this amount as expenses under section 9 
(2) (1х) of the Indian Income-tax Act (УП of 1918). Macleod, C. J., observed :— 

“ If it is admitted that the cost of raising the o capital cannot be deducted from profit 
after the first year, it is difficult to seo how the cost af raising additional capital can be treated in a 
different way. incurred in raising capital are expenses of exactly the same character 
whether the capital is raised at the flotation of the company or thereafter: The Texas Land and 
Mortgage Company v. William  Holtham*." 


He further observed that: 


- “aslo as the law Glows prelintinary expense АМ will to be treated as assets, altho 

of an intangible nature, the money to t is е of cain cinta es ee 
money spent in the purchase and machinery.” x^ 

The Chief Justice accordingly held that Rs. 28 lakhs could not be treated as 
expenditure (not in the nature of capital expenditure) solely incurred for the purpose 
of earning the profits of the company's buainess. Shah, J., also came to the same 
conclusion and he thought that the ratio decidendi in Texas Land and Mortgage Com- 
pany v. William Holtham*, and the principles underlying the decision in Royal 
Insurance Company v. Watson*, lent support to this conclusion. 


At this stage it would be convenient to consider the case of Texas Land and 
Mortgage Company v. William Holtham4, relied on in this decision. We. have 
y mentioned that the statute law in England is different from the law in India 

and the 'observations of the learned ET inthe English cases must be apprecia- 
ted in the light of the bac d of the English Income Tax Act. In this case, 
& mortgage company had raised money by the issue of debentures and debenture 


Fo OE LETT {ее еу че MÀ 
1 3 D.G. & J. 123. LR. 576 : 1 ІТ.С. 125: AIR. 1921 Bom. 
2. (1965) 1 S.CJ. 719 : (1965) 1I.TJ. 60: 391. 

(1965) 56 І.Т.В. 52 : ALR. 1965 S.C. 1201. 4. @ 3 T.C.*255. 
3. (1921) LL.R. 45 Bom. 1306 : 23 Bom. 5. (1897) A.C. 1. 
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stock, and incurred expenses for the issue of mortgage and placing of such debentures 
and debenture stock. The Company claimed to deduct these expenses butthe High 
Court held thatthe expenses could not be deducted under Schedule D of the English 
Income Tax Act as trading expenses. Mathew, J., gave the following reasons for 
disallowing the claim : 

“ The amount paid in order to raise the money on debentures, comes off the amount advanced 
upon the debentures, and, therefore, is so much paid for the cost of getting it, but there cannot be 
one law for a company having sufficient money fo carry on all its operations and another which is 
content to pay for the accommodation. This a to me to be р concluded by the decision 
of yesterday. (Anglo-Continental Guano Works ү. Веі)" 


In the course of argument, Cave, J., had remarked ; 


“Tt is only so much capital. A man wants to raise £100,000 of capital, and in order to do 
that he has to pay £4,000. That makes the capital £96,000. That із all.” 

In reply to the argument of Finlay, О. C. that “the capital of the company 
properly so-called, is the share capital.” Cave J., remarked : 


“To the extent that you borrow you increase the capital of the company.” 


In our opinion, if one keeps in mind the background of the English Income Tax 
Act, the observations reproduced above have no relevance to cases anene under 
the Indian Income-tax Act. In face of rule 3, Case 1, section 100 (5 & 6 Vict. Ch. 
35) prohibiting the deduction of any expenditure in respect of any sum employed 
or intended to be employed as capital, Mathew and Cave, JJ., were only concerned 
with the question whether the amount secured by debentures and the amount 
obtained by the issue of debentures and debenture stock could be called capital emplo- 
yed or intended to be employed within the meaning ofthis rule. Rightly or wrongly, 
the English Courts have held that the amount obtained by the issue of debentures 
is capital employed within the meaning of the rule, but this does not give us any 

idance in interpreting the words “ capital expenditure ” occurring in section 1 
0) x») of the Act. In our opinion, the Bombay High Court was wrong in relying 
on Texas Land and Mortgage Company v. William Holtham*. But we do not вау 
that the Tata Iron and Steel Co.*. case was wrongly decided. Obtaining capital 
by issue of shares is different from obtaining loan by debentures. 


In Nagpur Electric and-Light Со. v. Commissioner of Income-tax*, the Court 
of the Judicial Commissioner, Nagpur, held that expenses for raising debenture loan 
required for changing the system of supplying current from D. C. to A. C. and for 
discharging a prior loan was not allowable as deduction of the company's assessable 
income. The Judicial Commissioner followed the case of Texas Land and 
Mortgage Company v. William Holtham?, and In re Tata Iron and Steel Company 
Ltd.* After referring to these two cases, the only additional reason given was that: 


“ apartfrom Suthority it seems to us to stand to reason that money expended in obtaining capital 
must be treated as capital expenditure.” і 


With great respoct, we must hold that this case was wrongly decided. 


The Kerala High Court in Western Indig Plywood Ltd. v. Commissioner of 
Income-tax, Madras5, held that the expenditure incurred by the company to raise a 
loan by debenture was a. capital expenditure and was therefore not deductible under 
section 10 (2) (xv). The High Court relying on European Investment Trust Company 
v. Jackson* and Ascot Gas Water Heaters v. Duff”, and some other cases drew a 
distinction between the borrowing of capital and securing merely temporary or day- 
to-day accommodation or banking or trading facilities. According to the High 
Court, the expenses for borrowing capital could not be treated as revenue expenditure. 
This distinction may b» valid in English Law but we are unableto appreciate how 





1. (1894) 3 T.C. 239. $ 4. (1931) 6 LT.C. 28. 
2. (1894) 3 T C. 255. 5. (1960) 38 LT.R. 533: 11.8. (1960) Ker. 
3. (1921) 1 LT.C. 125: LLR. (1921) 45 Bom. 452: (1960) Ker. 127. 230: А.Т.К. 1960 Ker. 253. 
1306: 23 Bom. LR. 576: A.LR. 1921 Bom. 6. (1932) 18 T.C. 1. 
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the distinction is valid under the Indian Income-tax Act. As the decision is mainly 
based on this distinction and relies inter alia on In re Tata Iron and Steel Со. 144.1, 
and Nagpur Electric and Light Co. v. Commissioner of Income-tax*, we must with 
respect hold that the case was wrongly decided. 

In Vizagapatnam Sugars and Refinery Lid. v. Commissioner, of Income-tax* 
the Andhra Pradesh High Court relying on Texas Land and Mortgage Company v. 
William Holtham4, and the decision in Western India Plywood Ltd. v. Commissioner 
of Іпсоте-‹ах, Madras’, held that on the facts and circumstances of that case, 
brokerage and commission of four annas on every maund of sugar paid by the 
assesseo-company was not revenue expenditure but capital expenditure. In our 
opinion, the decision, as für as the brokerage was concerned, was wrong, but we 
do not say anything in this case with to the decision as faras the com- 
mission on sale of goods was concerned. 

The Calcutta High Court examined the question in great deatil in Sri Annapurna 
Cotton Mills Ltd. v. Commissioner of Income-tax*. Bachawat, J., held that the 
loan of Rs. 10 lakhs obtained by the company was an asset or advantage for the 
enduring benefit of the business of the assessee. Не placed reliance on a number 
of cases, some of which we have already considered. But weare unableto agree 
that a loan obtained can be treated as an asset or advantage for the enduring benefit 
of the business of the assessee, А loan is a liability and has to be repaid and, in our 
opinion, it is erroneous to consider a liability as ап asset or an advantage within the 
test laid down by Viscount Cave and approved and applied by this Court in many 
Cases. бїпһа, J., after referring to a number of cases, felt that the Таар of capital 
by issue of debentures was а recognised mode of raising capital and he felt that the 
decided cases had laid down the proposition that borrowing money by the issue of 
debentures was an acquisition of capital asset and that any commission or expenditure 
incurred in respect thereof was of a capital nature and not to be considered as in 
the nature of revenue. He was impressed by the fact that not a single case to the 
contrary Was brought to his notice. But we have to decide the case on principle, 
and, with respect, it seems to us that he erred in treating theloan as equivalent to 
capital for the purpose of section 10 (2) (xv) of the Act. 

In S. F. er v. Commissioner of Income-tax?, the Bombay High Court held 
that the expenditure incurred for raising loan for the curn on of a business can- 
not in all cases be regarded as an expenditure of a capital nature. On the facts of 
the case, they held that as construction and sale of the building was the sole business 
of the firm ánd the building was its stock-in-trade, and theloan was raised and used 
wholly for the purpose of acquiring this stock-in-trade and not for obtaining any 
fixed assets or raising any initial capital or for expansion of tho assessee's business, 
* the expenditure incurred for the raising of loan was not an expenditure of capital 
nature, but revenue expenditure. Although the conclusion of the High Court was 
correct, we are not able to with the principle that the nature of the expenditure 
incurred in raising loan would depend upon the nature and purpose of theloan. A 
loan may be intended to be used for the purchase of raw material when it is 
negotiated, but the company may, after raising the loan, change its mind and spend 
it on securing capital assets. Is the purpose at the time the loan is negotiated to be 
taken into consideration or the purposefor which it is actually used ? Further, 
suppose that in the accounting year the purpose is to borrow and buy raw material 
but in the assessment year the company finds it unnecessary to buy raw material 
&nd spends it on capital assets. Willthe Income-tax Officer decide the case with 
reference to what happened in the accounting year or what ha: ed in the assess- 
ment year ? In our opinion, it wasrightly held by the Nagpur Judicial Commissioner 
in Nagpur Electric Light and Power Co. v. Commissioner of Income-tax*, that tho 
purpose for which the new loan, was required was irrelevant to the consideration of - 
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the question whether the expenditure for obtainingtheloan was revenue expenditure 
or capital expenditure. 

To summarise this part of the case, we are of the opinion that (а) the loan 
obtained is not an asset or advantage of an enduring nature ; (b) that the expenditure 
was made for securing the use of money for .a certain period ; and (c) that it is irre- 
levant to consider the object with which the loan was obtained. Consequently, tn 
the circumstances of the case, the expenditure was revenue expenditure within sec- 
tion 10 (2) (xv). . 


The last contention of Mr. Desai is that even if it is revenue expenditure, it was 
notlaid out wholly and exclusively for the purpose of ,business. Subba Rao, J., 
reyiewed the case law in Commissioner of Income-tax v. Malayalam Plantations} 
and observed as follows : 

“ The expression ‘for the purpose of the business’ is wider in scope than the expression ‘for 
the purpose of earning profits’. Its range 1s wide; it may take in not only the day-to-day 
of a business, but also the rationalisation of its administration and mod tion of its machinery ; 
it may include measures for the preservation of the business and for the protection of its assets and 
property from expropriation, coercive process or assertion of hostile title; it may also comprehend 
payment of statutory dues and taxes imposed as a pre-condition to commence or for carrying on 
of a business; it may comprehend many other acts incidental to the carrying on of a business.” 

Mr. Desai says that the act of borrowing money in this case was not incidental 
to the carrying on of a business. We are unable to accept this contention. 

In Eastern Investments Ltd. v. Commissioner of Income-tax*, this Court held 
that the Eastern Investments Ltd., an investment company, when it borrowed money 
on debentures, the interest paid by it was incurred soley for the purpose of making 
or earning such income, profits or gains within the purview of section 12 (2) of the 
Indian Income-tax Act. It held on a review of the facts that the transaction was 
voluntarily entered into in order indirectly to facilitate the running of the business 
of the company and was made on the ground of commercial expediency. This 
case, in our opinion, directly covers the present case, although Mr. Desai suggests 
that the case of an investment company stands on a different footing from the case 
of a manufacturing company. In some respects, their position may be different but 
in determining the question whether raising money is incidental to a business or 
not, we cannot discern any difference between an investment company and a 
manufacturing company. We may mention that in that case this Court was not 
considering whether the expenditure was in the nature of a capital expenditure or 
not, because it was agreed all through that the expenditure was not in the nature 
of capital expenditure, andthe only question which this Court dealt with was 
whether the expenditure was incurred solely for the purpose of making or earning 
income, profits or gains. 


The case of Dharmavir Р№г v. Commissioner of Income-tax*, also supports 
the conclusion we have arrived at on this part of the case. It was held in that case 
that the payment of interest and a sum equivalent to 11/16th of the profits of the 
business of the assessee in pursuance of an agreement for obtaining loan from the 
lender were in а commercial sense expenditure wholly and exclusively laid out for 
the purpose of the assessee's business and they were, therefore, deductible revenue 
expenditure. 


Before we conclude we must deal with the point raised by Mr. Sastri that the 
High Court erred in law in preferring the findings of the Income-tax Officer to tbat 
the Appellate Tribunal. Itis not necessary to decide this question, but it seems to 
us that in a reference the High Court must accept the findings of fact made by the 
Appellate Tribunal, and it is for the person who has applied for a reference to 
* challenge those findings first by an application under section 66 (1). If he has failed 
to filean application under section 66 (1) expressly raising the question about the 
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validity of the findings of fact, he is not entitled to urge before the High Court that 
the findings are vitiated for one reason or the other. 


To conclude, we hold that the expenditure of Rs. 84,633 was not in the nature 
of capital expenditure and was laid out or expended wholly and exclusively for the 
purpose of the assessee’s business. The answer to the question referred , therefore, 
must be in the affirmative. The appeal is allowed, the judgment of the High Court 
set aside and the question refi answered in the affirmative. The appellant will 
have its costs incurred here and in the High Court. 


V.B. ———— Appeal allowed. 
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Indian Incomstax Act (XI of 1922), sections 10 (2) (vi-b), 35 (11). Development rebate—Transfer of 
asset by company to firm—Sams persons members of both—No profit element—sSals of machinery within ten pears 
prriod—Rectification of original assessment—Add-back of rebate already granted—Provision whether discrimi- 
astory—Goastrtution of India (1950), Article 14. 

For the assessment year 1959-60, the assesscc-company with three shareholders, carrying on busi- 
ness in plying transport buses, claimed development rebate in respect of four buses purchased and run 
during that year and the same was allowed by the Department. In 1959 the shareholders constituted 
themselves into a firm,'and on 30th June, 1959, the company passed а resolution transferring som? 
buses including the four in question to the firm for a consideration, but apparently for little, or no 
profit. The Company continued its business. The Income-tax Officer, acting under section 35 (11) 
of the Act issued а notice to the assessee proposing to rectify the assessment by includmg the develop- 
ment rebate allowed as income ofthe amemee. The азсисе sought to prohibit the Officer by filing 
& writ petition under Article 226 ofthe Constitution on the ground that section 10 (2) (vi-b) was repug- 
nant to Article 14 of the Constitution and even ifthe provision was imira vires, there was по transfer 
by way of sale. The High Court dismissed the petition and hence the appeal, 

Held, that section 10 (2) (vi-b) is not repugnant to Article 14 of the Constitution. 


The rebate is allowed on conditions which are exactly the same for every assesece, one condition 
being that if thc asscasce sells before the expiry of ten years from the end of the year in which it was 
acquired to a person other than the Government, he would forfeit such rebate. The discrimination 
if any, arises on the choice made by the amessec. 

The object of granting development rebate was to help in the development of industry and in 
order to achieve this object a condition was put that ifthe assessee did not utilise it in his own business 
the rebate would be forfeited or deemed to have been allowed wrongly, is., not really for develop- 
ment purposes. 

Held further, that the transfer of buses, by the limited company to the partnership firm із a sale and 
comes within the purview of section 10 (2) (vi-b), whether the transaction resulted ina profit to 
the company or not. 

It would be a sale under the Sale of Goods Act and it would be a sale in any other proper meaning 
that might be given to the word‘ ‘sale’. 

Appeal from the Judgment and Order, dated the 17th September, 1963, of the 
Andhra Pradesh High Court in Writ Petition No. 189 of 1962. 

Naunit Lal, Advocate, for Appellant. 

Niren De, Additional Solicitor-General of India (R. Ganapathy Iyer and R. H. 
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The Judgment of the Court was delivered by 

Sikri, J.—This is an appeal by certificate of the High Court of Andhra Pradesh 
against its judgment dismissing a petition filed under Article 226 of the Constitution 
by the appellant. Tho appellant is a private limited company, hereinafter referred 
to as the company, and three persons hold shares of the.company as under : 


Shares Amount 


. Rs. 
Sri C.P. Sarathy Mudaliar s 2,797 27,970 
Sri C.P. Singaram vs 420 4,200 
Sri C.P. Doraiswamy x 500 5,000 


The company was doing transport business and for the assessment year 1959-60 
(previous year ending 31st March, 1959) it claimed a sum of Rs. 48,600 as develop- 
ment robate in respect of the four new buses purchased by it and brought то use 
during the year. The Income-tax Officer disallowed tbe amount but the Appellate 
Assistant Commissioner, on ap allowed the entire sum of Rs. 48,600 as develop- 
ment rebate. On 27th May, 1959, thethree shareholders entered into a partnership 
and the capital of the firm was as follows : 


Rs. 
C.P. Singaram ds 10,000 
C.P. Doraiswany Ви 10,000 
Total SORS 45,000 


On 30th June, 1959, the company passed a resolution transferring a number 
of motor buses, ending 6 four in respect of which development rebate had been 
claimed, to the partnership firm for a sum of Rs. 2,52,000. The company was not 
wound up and is still іп existence and carrying on business as a transport company. 
On 7th February, 1962, theIncome-tax Officer, purporting to act under section 35 (11) 
of the Income-tax Act, 1922, hereinafter referred to as the Act, issued a memorandum 
to the appellant stating inter alla, that : 

* Since the assets wore transferred within 10 years I propose to invoke the provisions of sec- 


Чоп 35 of the Act and rectify the income by including the rebate allowed as income of tho 
as3cesco." 


He, invited the assessee to give his objections if any. 


The appellant thereupon filed a petition in the High Court on 19th February, 
1962, praying inter alia that the Income-tax Officer be prohibited from proceeding 
withthe rectification of the income-tax assessment for 1959-60, as per the memoran- 
dum dated 7th February, 1962. Two points were taken in the petition : first, that 
section 10 (2) (vi-b) of the Income-tax Act was repugnant to Article 14 of the Consti- 
tution ; and, secondly, that assuming that section 10 (2) (vi-b) was inter vires, this 
transaction did not amount to a sale or transfer. 

The High Court held that section 10 (2) (vi-b) was not repugnant to Article 14 
of the ‚м and that the transaction amounted to transfer within section 10 
(2) (vi-b). ' 

The learned Counsel for the appellant, Mr. Naunit Lal, hasreiterated tho same 
points before us. Section 10 (2) (vi-b) and section 35 (11) are inthe following terms : 


* 10 (2). Such profits or gains shall be computed after making the following allowances 
y:— : 


* * * * i: * 
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Gi) in the case of a ship acquired before the Ist day of January, 1958; and in the case of an 
егу or plant, twenty-five per cent. of the actual cost of the ship or machinery or plant to 
© авэсмсо. 


ж * ж ” * * 


and If any such ship, machinery or plant is sold or otherwise transferred by the asseesesto any 
person other than the Government at any time before the expiry of ten years from the end of the 
аба и алатго апу allowance made under this clause shall be deemed 
to hvae been wrongly wed for the purposes of this Act. | 
35 (11). Where an allowance by way of development rebate has been made wholly or 
ТУ to am assegsco іп respect of a ship, machinery or plant in any усаг of assessment under clause 
orb) of sub-section (2) of section 10, and subsequently at any time before the expiry of ten 
from the end of the year in which the ship was acquired or the machinery or plant was installed. — 
C) the shi , machinery or plant is sold or otherwise transferred by the assesses to any person 
other than the verament; or 


. * * * * * 


mistake apparent from the record within the meaning of.this section, and the provisions of sub- 
section (1) shall apply кеит HA EH of four years specified therein being reckoned from 
the end of the year in which the т er takes place or the money is so utilised. 

There is no doubt that on the true interpretation of section 10 (2) (vib) it is clear 
that if an assessee sells to a person other than the Government at any time before the 
expiry of ten years from the end of the yearin which the motor vehicle was-acquired, 
the allowance is deemed to have been wrongly allowed for the purposes of the Act, 
but if the assessee sells it to the Government, no, such consequence follows. 


The learned Additional Solicitor-General says that the object was to help in 
the development of industry ; indeed the rebate was called “development rebate”; 
and in order to achieve this object a condition was put that if the assesses did not 
utilise it in his own business, the rebate would be forfeited or deemed to have been 
allowed wrongly, i.e., noi really for development purposes. He said that by a sale 
to the Government this object was not defeated because the Legislature assumes that 
the Government will actin the public interest. In our opinion, there is no discrimina- 
tion which is hit by Article |а of the Constitution in this саве. The Legislature 
has directed the giving of a rebate on conditions which are exactly the same for every 
assessee, ono condition being that if the assessee sells before the expiry of ten years 
from the end of the in which it was, acquired to a person other than the Govern- 
ment he would forfeit such rebate. This condition is applicable to Overy assessee 
and an assesses has a choice of either sellingto a person other than the Government 
and forfeiting the rebate or selling to the Government and keeping the rebate with 
himself. The discrimination, if any, arises on the choice made by the assessee, The 
Legislature perhaps presumes that if the machinery is offered to the Government 
for sale, the Government will only buy it at a price which willtake into consideration 
the rebate taken by the assessee, our opinion, therefore, it has not been established 
that section 10 (2) (vi-b) violates Article. 14 of the Constitution. 


Mr. Naunit Lal then urges that in this case thero has been no sale or transfer 
within section 10 (2) 6vi-b). . He says that the company consisted of the same three’ 
persons as the partnership firm. Не further says that it is not a commercial trans- 
action at alland what thelatter part of section 10 (2) (vi-b) contemplates is a 'commer- 
cial sale or transfer. In this connection, he relies on Commissioner of Income-tax v. 
Sir Homi Mehta’s: Executors, Rogers & Co. v. Commissioner of Income-tax4, and 
Commissioner of Income-tax.y. Mugneeram Bangur*. In the first case the facts in 
brief were these. The assessee and his:sons formed a private limived compan 
and transferred to that company shares in -severat joint stock companies, whic 
the assessee had held jointly with his sons for Ra. 40,97,000 which was the market 
value of the shares at that time. It was found that these shares had cost to the 
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аввеввео only Rs. 30,45,017 and the Income-tax authorities levied income-tax on 
the difference between the market price and the cost Tie of the shares on the ground 
that the assessee had made a profit to that extent by this transaction. The High Court 
held that though the assessee and his sons on the one hand and the private limited 
company formed by them were distinct entities in Jaw but in truth and substance 
the only result of this particular transaction was that Sir Homi Mehta and his sons 
held these very sharesin a different way from the way they held before the transaction. 
It observed that they adopted a different mode, the mode of the formation of the 
limited company with all its advantages, in order to hold these shares and to deal 
with these 8 and to make profit out of these shares. It further held that Sir 
Homi Mehta did not ‘deal with these shares in the ordinary course as a businessman 
when he transferred these shares to the private limited company. 


In our opinion, this case has no relevance to the quéstion of the in ation 
of the words “sold or otherwise transferred” in the latter part of section 10 (2) (vi-b). 


The second case Rogers X Co. v. Commissioner of Income-tax!, is on the same’ 
lines. The Calcutta High Court in Commissioner of Income-tax v. Mugneeram 
Bangur*, followed Doughty's case?, but there too they were not concerned with the 
interpretation of the words “sold or otherwise transferred". 


If we look at the resolution dated 30th June, 1959, it is quite clear that it is a 
sale for consideration of a number of buses by the limited company to the partner-. 
ship. It would be a sale under the Sale of Goods Act and it would be a,sale in апу, 
other proper meaning which might be given to the word “sale”, We are not concerned 
whether any profit resulted to the assessee, but what we are concerned with is whether 
the assessee had sold or transferred these buses to the partnership. To us the answer 
seoms to be plain that whether tho transaction resulted in prefit to the company 
or not, the transaction comes within a purview’ of the. latter part. of section 
10 (2) (vi-b). > НК 2 i | t.t 4 фу, $ . А, f 

In the result the appeal fails and is digmissed]with бой... 

V.S. | . SNC "S Appeal dismissed. 
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Essential Supplies (Temporary Powers) Act (XXIV of 1946)—Regulation and control of treds in. foodgrai: 
snder—Goverument appointing procuring agents to procure and sell paddy and rice at fixed prices—Goosrument 
with procuring agents on the day previous to rise ін prices—Claim to by Goverment om the ground that precuring 
agents rere its agents— Tenability—Swit for refund of suck amounts paid to Gosernment—If gosermd by 
Article 62 or 120 of Limitation Act (AX of 1908). 

Limitation Act (IX of 1908), Articles 62 and 120—Scope and applicability of Articls G2— Suit for refund of 
tax illegally colleciod —l1f governed by Article 62 er 120. , 

During 1947-48 there was rice scarcity in certain districts in Madras. The Government took. 
action underthe Essential Supplies (Temporary Powers) Act (XXIV of 1946) and pamed various. 
orders for the procurement and distribution ofrice. Rice thereafier could be precured only by the 
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Government or by the procuring agents appointed by it and disposed of according to the orders of the 
Government. Under these orders: licensed wholesalers and retailers were also appointed. + -The 
appellants were procuring agentsand wholesalers under this system. ` They entered into various 
agreements with the Government. for this purpose. Their duty was, to procure rice from specified, 
arcas at prices specified by the Government from time to time ‘and to deliver it at, prices so speci- 
fied, to the Government or to persons nominated by it or to other licensed purchasers. The pro- 
curement price was in cach case lower than the selling price andthe procuring agents were under 
the contract entitled -tothe difference between-the two prices. While the appellants were thus 
carrying on their business three succesive orders were made by the Government enhancing in cach 
оазе the prices at which the appellants could buy and selitheir rice, On the dates on which cach 
of these orders came into force cach appellant had lying with him in stock certain quantity of rice, 
This had been procured by the agents carlier and therefore at the then prevailing lower purchase 
price. The appellants had to sell this rice at the new increased price andhence became automati- 
cally entitled to a larger eum than they were before the increase.’ The enhancement of the procuring 
agents” profit was entirely duc to the Government actibn in hitreasing the prices and the Govern- 
ment insiste! that the excess sums should be paid toit. The appellants paid these sums under 
protest and filed suits for the recovery of the sums so paid. Various methods had been employed 
by the Government for realising these excess amounts which were described as surcharges. Thus in 
some cases the procuring agents were threatened with cancellation of theirlicences. In others these 
sarcharges were deducted from moneys payable by the Government to them for rice supplied by 
them. The third method was to requisition the stock of rice lying with the procuring agents on the 
day immediately preceding the coming into force of the increased price at the rate then obtaining 
and thereafter releasing such rice only upon the procuringagents paying the surcharge or on their 
executing an agreement to pay the same. н 

On these facts the question aroso "whether the Govenment was entitled to claim the surcharge. 
The Government contended that the appellants wereitsagents or in the alternative stoodin a 
fiduciary relationship toitandas such were liablé to account for the profit made by them due to 
increase in prices by the Government. Ontheother hand the appellants contended that the sur- 
charges were in essence taxes which had been illegally imposed on them and that their suits for the 
refand of the same were governed by Article 120 and not by Article 62 of the Limitation Act (IX 
of 1906). nass 

Hold, on facts by majority (Fajagobela Aryexrer and Bechaxsat, 77.): (i) no relationship of principal 
and agent or of a fiduciary character had ever come into existence between the appellants and the 
Government. If the theory that the appellants were the agents of the Government be discarded aa 
untenable there would be no legal basis at all for the surcharge. It would be a tax imposed by the 
executive fiat without any legislative sanction on the capital value of the stocks of foodgrains held on 
a particular date. Hence the Government was not entitled to claim the surcharges; and 

(H) the suits for refund of the surcharges illegally collected by the Government were governed 

by Article 62 and not by Article 120 of the Limitation Act (IX of 1906) and should be decreed in those 
cases where tho suits were filed within the time specified іп Article 62. Е 

The words of Article 62 of the Limitation Act (IX of 1900) were derived and adopted from the 
terminology employed in the English action for money had and received. Therefore Article 62 · 
applies wherever the defendant has received money which in justico and equity belongs to the 
plaintiff under circumstances which in law render the receipt of it, a receipt by the defendant to the 
use of the plaintiff. In other words, it is not necessary in order to attract Article 62 that at the moment 
of the receipt the defendant should have actually intended to receive it for the use of the plaintiff ; 
it is sufficient lf the receipt was in such circumstances that the law would impute to him an obliga- 
tion to retain it for the use ofthe plaintiff and refund to him when demanded. A suit for refund of tex 
illegally collected would therefore be governed by Article 62 and not by Article 120. 


Mahomed Wakib v. Makomed Ameer, I.L.R. 32 Cal. 527 and Rajputana Malta Railay Go-operatine 
Stoves, Lid. v. The Ajmers Municipal Board, ТІК. 32 All.491, Approved. Anaxtram Dkeitecherjes v. Hem 

‚ Chandra Kar, I.L.R.. 50 Оа]. 475 and Lingangosda v. Lingengowda, 1.L.R. (1953) Bom. 214, Disapproved, 
Article 62 would be inapplicable in certain circumstances. Where the defendant occupies а fidu- 
ciary relationship towards the plaintiff it is clear that Article 62 is inapplicable. Next even if the 
claim could have been comprehended under the omnibus caption ofthe English action for monty 
had and received stillif there are other morc specific articlesin'the Limitation Act, e.g., Article 90 
(mistake), Article 97 (consideration which fails); Article 62 (would be inapplicable). Lastly, if the 
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right to refund does not arise immediately on receipt by the defendant but arises by reason or 
facts transpiring subsequently Article 62 cannot apply for it proceeds on the basis that the plaintiff has 
a cause of action at the very moment of the receipt. 

If tho terms of a specific Article do apply to a specific case it could not be ignored and a gencral 
Article sought merely on the ground that the latter affords a longer period of limitation for the filing 
of a suit. 

Per Sarkar, J.: Where asa result of the requisition and release of the stocks the Government had 
obtained moneys from tho appellants, the realisation had been legal and‘did not amount to 
unauthorised levy of tax and the appellants were not entitled to recover them from the Government. 
For the same reason where in respect of sach requisition’ and release the appellants had not paid 
money directly, but had entered into engagements to pay moneys, those engagements would be legal 
and enforceable. 

(Sarkar, J., however agreed with the majority on the other questions.) 

peal Sone aeinn i ока I 1958, 18th Fe А 
1959, Ў! th July, 1958, 22nd February, 1960, 2204 August, 1958, 25th August, 19 
and ist July, 1959 of the. Andhra Pradesh High Court in Appeal Suits Nos. 33 and 
62 of 1953, 672 to 675 of 1954, 29 and 30 of 1953, 956 of. 1953, 551 of 1954, 201, 45, 
822, 823 and 54 of 1953, 470. of 1955, 368, 34, 821, 766, 650, 764, 769, 631, 646, 647, 
648, 649, 765 and 892 of 1953, 352, 853, SSA and Mo of 1934, 644, 700 and, 701 of 
1953 and 321 of 1954, respectively. y 


K. R. Chaudhuri, Advocate, for Appellants (In C.A. Nos. 101, 7168, 169, 171 and 
310 of 1962 and 438 of 1963). 


A. V. Viswanatha Sastri, Senior Advocate (A. Vedavalli and A.V. Rangam, Advo- 
‘cates, with him), for Appellants (In C.A. Nos. 131 and 170 of 1962). | 


Т. V. R. Tatachari, Advocate, for ее. (Ча С.А. Nos, 259 to 260. of 1962, 
:925, 487, 439, 440, 441 and 996 of 1963).; . 


R. Gopalakrishnan, Advocate, for Appellants (In €. A. Nos. a and 303 of 1962), 


{ A. V. Viswanatha Sasiri, Senior Advocate (Т. V. R. Tatachari, Advocate, ‘with 
him), for Appellants (In C.A. Nos. 306 to 309 of 1962). 


Lakshmi Devi and TANE оа for, Appellants (In G.A. No. 644 
of 1962). 

A. V. Viswanatha Sastri, Senior Adrak (М. R. Rao’ and “B. Райан, 
Advocates, and 7. B. Dadachanji X Co., Advocates, with him), for Appe Hants (In 
C.A. Nos. 837 to 857 of 1962). 1 ` 

C: B. Agarwala, Senior Advocate (R. Ganapathy Der and B. R. G. K. Achar, 
Advocates; with him); for Respondents (In G.A. Nos. 306 to 309 and 837 to 
857 of 1962). 


R.'Ganépathy Iyer, Yogeshwar Prasad and B. R. С.К. Achar, Advocates; for 
‘Respondents (In C.A. Nos. 101, 131, 168 to 171, 259-260, 302 and 303, 310, and 
644 of 1962 and °325, 437 to 441 and 996 of 1963). 1 


The Court delivered the ‘following Judgments : Pow. 7 . 


„Sarkar, 7.—These appeals arise out of suits filed. for recovery of money from 
the Government. The appellants were the pannan and the. аы! in each 
appeal is a State, the defendant in: the suits. 


Inthe 1947 and 1948 there was rice scarcity in certaih districts i in Mádras 
as it was then constituted. These districts are now in- Andhra Pradesh. The 
Government of Madras took action under the Essential Supplies (Temporary 
Powers) Act, 1946 and passed- various orders for the procurement and distribution 
of rice. Rice thereafter could be procured only by the Government or the pro- 
curing agents appointed by it and disposed of according to the orders of the 
Government. Under these orders licensed wholesalers and retailers were also 
appointed. The appellants were procuring agents and wholesalers under this system. 
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They entered into various agreements with the Government for the purpose. Their 
duty was to procure rice from specified areas at prices ified by the Government 
from time to time and to deliver it at prices so specified, to the ment or to 
persons nominated by it or to other licensed purchasers. The procurement price 
ee о тл peoi R шаш were ара 
the contract entitled to the difference between the two prices. 


During the period with which we are concerned, three successive orders were 
py el are rad uM pa preg ea 
The first increase in prices took effect on 27th July, 1947, the second on or about 
6th December, 1947 and the third on 21st November, 1948. On the dates on 
which each of these orders came into force, each appellant had lying with him in 
stock certain quantity of rice. This had been procured by the ts earlier and 
therefore at the then prevailing lower purchase price. The appellants had to sell 
this rice at the new increased price and hence became automatically entitled to a 
larger sum than they were before the increase. The enhancement of the procuring 
agents’ profit was entirely due to the Government action in increasing the prices 
and the Government thought that they were, not entitled to it and insisted that the 
excess sums should be paid to it by them. The appellants paid these moneys to the 
с HORA RU Үш аш the moneys so paid that, 
broadly speaking, the suits were filed. 


Now various methods had been employed by the Government for realising these 
exces amounts OIE DAVE сн айкын к teres sees ee ат 
Thus in some cases the procuring agents or wholesalers refusing to pay were 
tened with cancellation of their licences and to avoid this they made the payments 
In other cases, these surcharges were deducted from moncys payable by the - 
ment to them for rice supplied by them. The third method which concerned the 
increase made in November, 1948 was to requisition the stock of rice lying with 
the procuring ts on the day immediately preceding the coming into force of 
the increased price at the rate then obtaining and thereafter releasing such rice to 
the procuring agents only upon their paying the surcharge or on their executing an 
agreement to pay the same. 


It is clear that if the Government was not entitled to the amount of the sur- 
charge, it could not retain the moneys paid by the appellants to it on that account. 
The pu question is: Was the жин ат entitled to those moneys? In 
regard to the moneys collected except by the method of requisition and release, 
the Government’s contention was that the ap ts were its agents and that being 


80, ANY excess amount which was coming to them as a result of the orders was profit 
made by them in connection with the business of the ; „Юг which they were 
liable to account to the Government. It was àlsó said that if the appellants were 
not the Government’s agents strictly ing, they at least stood in a fiduciary 


relationship to it which made them, liable to account for the extra profit. My 
learned brother Ayyangar has dealt with this question and there is nothing that 
І have to add to that. I am in full a t with his view that no relationship of 
principal and agent or of a fiduciary had ever come into existence between 
the appellants and the Government. I wish, however, to observe that I do not see 
how, even if the appellants were the Government’s agents, Government was entitled 
to the extra profit. Admittedly under the contract between a procuring agent 
and the Government, even if that contract was of agency, the procuring agent was 
to isl re e дшш ee c time tively 
of the procurement and sale. It is not disputed that the difference belo to.him. 
It was in fact said that it was the commission to which he was entitled under the 
contract as an agent. If this is so; the procuring agent would under the contract 
be entitled to keep the larger difference caused by the selling price having been 
increased after his procurement: Hence it seems to me that under the contract, 
irrespective of whatever kind it was, the difference, even though it became larger, 
belonged to tbe procuring agent and the Government had no right to it. ' 


46 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1966 


Another question that arises in these a in regard to the moneys collected 
by the methods other than requisition and is whether the claims of the appel- 
lants for the refund were not barred. I agree with my brother Ayyangar that Article 
62 of the Limitation Act governed the case and the claims were not barred if the 
suits in respect of them were filed within the time there specified. With regard to 
the meaning of the words '* Money received by the defendant, for the plainnff"s 
use " in that article, I think, as A J., pointed out the correct view was taken, 
in Mahomed Wahib v. Mahomed . The suits in which the claims arose in cir- 
cumstances other than those described hereafter the question of limitation has to 
be decided under Article 62 only. I do not feel called upon on the present occasion 
to decide to what other cases, if any, Article 62 might apply. : : 


It remains to deal with the amounts realised by the method of requisitioning 
the rice in stock and releasing it: It was contended on behalf of the appellants that 
this was really taxation by executive fiat and was therefore an illegal levy of tax. 
I am unable to accept this contention. Support for it was sought by the appellants 
from Attornsy-General v. Wilts United Dairies. It does not seem to me that that case 
furnishes any basis for the contention. There the Ministry of- Food Production 
had granted a licence to a trader to buy milk on payment of a certain charge and it 
was held that the charge could not be levied except on the authority given by statute 
and that no such authority had been given. Another case tó be considered in 
{иенин е ie deor Cosel v. Homebush Flour Mills, Limited*. There it was 
held that a certain statute which had been passed by the Parliament of New South 
Wales, though purporting to require payment upon the exercise of an option by a 
trader in fact left him no choice and compelled him to make the payment and there- 
fore in reality apa an excise duty which only the Commonwealth Parliament 
could impose for this reason the statute was ulira vires the Legislature. The 
last case on this point which I have to notice is Lower Mainland Dairy Products Sales 

i Commitiess v. Crystal Dairy, Limited*, There the Provincial Legislature of 
British Columbia had passed an Act which authorised a committec constituted under 
it to impose a certain levy and it was held that the levy was a tax which the Legislature 
had no power to impose. ' ; 

The Australian case and the Canadian case were cases of levy under ultra vires 
statutes and the English casc was of a charge made without any statutory backing at 
all. It seems to me that the present case is not of an of these Ende. There is here 
no challenge to the legality of the Essential S i em Powers) Áct under 
which the Uc erp deen AE ог кы горка that under - 
the Act the ent could not requisition the stock of rice in the possession of a 


Кыр ненти исо revailing, пог that having done so, it could 
not sell the rice so requisitioned at Ablage DR UE fixed. If it could so sell 
the rice requisitioned to an.outsider, it could sell it back to the procuring 
коол ууш ушы. Tuus rei aliua diu iu жа The 
ts acts were perfectly within it» statutory powers and legal. It is not 
а case where the appellants had been compelled to obtain the release on payment 
to avoid going out of trade as was held in the Australian case to have happened. 
The a ts were free not іо pay and to obtain or not to obtain the release. 
If they not, it has not been said that their trade would have stopped. The ratio 
decidendi of the Australian саве the the trader had been compelled to pay, which 
was why the payment was held to have amounted to a tax, does not apply to the 
сазе in hand, 
There is not the slightest doubt that the extra profit with which we are concerned 


had not come to the procuring agents by reason of any merit of their own ; it had 
come into werde dug quis die Sear of the circumstances prevailing had 
compelled the Government to increase price. 'ТҺе Government had apparently 
felt doubtful if its earlier methods of realising the extra profits were legal and to 
ee а RU HT LIA ANE TUI etes ute 


1. (1905) LL.R.32 Са1.527: 1 Cal.L.T. 167 
2. (1922 


3. 56 Q.L.R. 390. 
127 L.T. 822 : 91 L.J.K.B. 897. 4. І.Е. (1933) А.С. 168 : 102 L.J. P.C. 17. 
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avoid the yuences of any illegality, it followed this procedure and to the legality 
of it I find no objection. If the procedure was legal, as I think it was, it could not 
have resulted in an illegal levy. I would, therefore, hold that where as a result 
of the requisition and release the Government had obtained moneys from the appel- 
lants, the realisation had been legal and did not amount to unauthorised levy of 
tax and the appellants are not entitled to recover them from the Government. 
For the same reason where in respect of such requisition and release the appellants 
had not paid money directly, but had entered into engagements to pay moneys, 
those engagements would be legal and enforceable. The question of payments and 
of agreements of this particular kind are involved in Appeals Nos. 840, 842, 845, 
850, 853 and 855 of 1962. I would dismiss those a so far as they concerned 
claim for the recovery of moneys realised by the ent by requisition and 
release and the enforceability of the agreements in respect of them. The other 
ave Rae ae ашшы нше 


корый Ayyangar, 7. (for himself and Bachamat, F.).—This batch of 44 appeals 
have been heard together because most of the points of law raised in them are com- 
mon. ‘They are before us by virtue of certificates of fitness granted for each appeag 
by the High Court of Andhra Pradesh. 


The facts leading to the suits out of which these appeals arise are briefly 
these : Thé appellants are owners or lessees of rice mills in the districts of West 
Godavari, East Godavari and Krishna. Their business consisted in purchasing 
paddy from producers, milling their purchase in their mills and in selling the rice 
2o milled to wholesale dealers in rice and others. While so, in or about 1946-47 
and even before, severe restrictions were imposed in the State of Madras on the trade 


this purpose the power vested in the State Government under the Essential Supplies 
(Temporary Powers) Act, 1946 wa utilised and two Orders “ The Foodgrains Pro- 
curement Order, 1946 °° (later modified by the Foodgrains Intensive Procurement 
Order, 1947) and the Foodgrains Licensing Order, 1946 were issued. Under the 
former the procurement or purchase of foodgrains including paddy was placed 
under control and the right to was restricted to.the Government and to the 
procurement agents appointed and notified by them. The appellants were among 
those who were appointed as ** Procuring agents” under that er. The sales to be 


effected by the ing agents of the milled rice were also placed under control 
by virtue of the Licensing Order лш or dealing in foodgrains 
including rice except by those who held licences and subject only to the terms and 


conditions of the licence. The appellants were each one of them licensed to deal in 
rice under this Licensing Order. It might be mentioned that the prices at which 
paddy could be as well as the price at which y and rice could be sold by 
the licensed ers were also fixed by orders, and notifications issued under the Essen- 
tial Supplies Act. While the ap ts were thus carrying on their business subject 
to the provisions of the two “ ers ” we have mentioned earlier, the prices at which 
ешн cols нм ey още ош естенде em 
were enhanced on three occasions—July, 1947, December, 1947 and November, 
1948 and, on each occasion, they were directed to submit statements ing the 
stocks of paddy and rice held by them on the day just previous to that on which the 
increased ica e mcum o LE NC DA eR eae 

Qe aout representing that increase on the stocks held by them. The 
ram p es eis eared cand ай леру ws Gs nud 
under protest or recovered from them in several modes to which we shall refer in 
detail later. The suits out of which these appeals arise were brought by these miller- 
procuring agents for recovery of the amounts of one or more of the three surcharges 
that were collected from them, on the ground that the “ ” were virtually 
taxes which had been illegally imposed and levied on them. suits were filed 


/ 
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in Courts of different Subordinate Judges having territorial jurisdiction over their 
places of business. Some of these suits were decreed while others were dismissed. 
Ap were filed to the High Court of Andhra Pradesh by the aggrieved parties 
а of these appeals were heard together by the High Court and a common 
judgment was delivered directing the dismissal of all the suits. A few of them came 
on for hearing subsequently, but the learned Judges following the judgment of the 
Court in the main batch of them in accordance with that decision. On 

lications made by the several plaintiffs certificates of fitness were granted by the 
High Court and that is how the appeals are now before is. 


As would be seen from the foregoing, thé main point in controversy in these 
appeals is the legality of the collection by the Government of amounts which are 

termed *'s Е" these proceedings from these several plaintiffs who are 
the appellants before us. In order to appreciate how the surcharge came to be 
imposed and'the circumstances attending their collections as also the defences raised 
to the suits, it is necessary briefly to advert to the statutory provisions which furnish 
the background in which this levy came to be made and collected. 


^ — As is well known, at the end ‘of the Second World War the country was faced 
with а scarci of foodgrains with the result that statutory rationing had to be resorted 
to in most ur areas ; and for the purpose of enforcing rationing stocks of paddy 
and rice had to be made available. Power in this behalf was originally exercised 
under the Defence of India Act and the Rules framed thereunder and by subordi- 
nate legislation undertaken by virtue of powers conferred by the Defence of India 
Rules. When the Defence of India Act ceased to be in force on the expiry of six 
months after the termination of the war- and as this scarcity still continued the 
Fesential Supplies (Temporary Powers) Act, 1946, repealing and replacing the Essen- 
tial Supplies (Temporary Powers) Ordinance, 1946 (XVIII of 1946) was enacted to 
be in force originally for 5 years ist April, 1951 to deal with the problem of main- 
taining supplies essential to the comfnunity. Under section 3 of statute 


“The Central Government, so far as it appcars to it to be necessary or expedient for maintain- 
ing or increasing supplies of any essential commodity or for securing their equitable distribution 
poe ovale ity, at fair prices, may by order provide for ЫШАНЫ, ог prohibiting the produc- 
tion, supply and distribution thereof and trade and commerce th ercin". — 

Without prejudice to the erality of the: Dowd cont cred by sub-section 
(1), sub-section (2) poneed Govermaent By onder to provide oer alia for : 

(г) for controlling the prices at which апу essential commodity may be bought or sold ; 

d) for regulating by licences, permits, otherwise the storage, transport, distribution, 
TERR edu, im acquisition, ше or consumption of of any Caen] сои; 

(e) for prohibiting the withholding from sale of any essential commodity ordinarily kept for 

е; + 

au ee requiring any person holding stock of an casential commodity to зс] the whole or a 
specified pari of the stock rgd yen prices and to such persons or class of persons or in such circum- 
stances, as may be specified in the order ;- 


1) for requiring engaged in production, or distribution of, or trade or commerce 
iu e au es ctr cas E pease ы open ma ud e E 
Wes А their business and to: ше such information relating thereto, as шау be specified in 
э ' i f 

Under the thus conferred а scheme was devised for (a) the procurement of 
foodgrains (we are here concerned with paddy and rice) from producers, (b) for 
their sale to wholesalers, (c) a further sale to retailers and (d) ultimately the sale to 
the consumers, the last of which was, as stated already, based on а system of ration- 
ing to secure equitable distribution. The appeal is concerned with the machinery 

and procedure employed for the ent of. foodgrains in the districts of East 
Godavari, West Godavari and. Krishna which were reckoned as surplus districts. 
Though legislation of that or a similar type was also applicable to certain other areas 
these appeals are only concerned with the events that 'in these three dis- 
tricts. The plaintiffs who filed the several suits which have been directed to be 
dismissed by the High Court and who are the appellants before us were owners of 
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rice mills or lessees or licensees of such mills in these three districts. They were 
appointed as procurement agents for buying up paddy ош the produces i.e., culti- 
vators or olders. They were also licensed under Control Orders to 
which reference will be е later, to deal in the paddy which they procured or 
Ew rice into which they converted ‘the paddy in their mills. The prices at which 

could procure the paddy from the HORAE was fixed by executive order issued 

er the powers contained in section 3' (2) (c) of the Essential Supplies (Temporary, 
Powers) Act. Similarly, the price at which they could sell to wholesalers was like- 
wise fixed. E 


White dios veere ging on da Sb state dt Vie prices xsd operating’ va deter 
mine the purchase and the sale price of these procuring agents, Government raised 
the purchase and sale price of paddy and rice in or about July, 1947. They 
then directed these procuring ts to pay over to them as a “ 

the difference between the ori and the enhanced price on the stock of paddy 
held by them on the day previous to the rise in price. These miller-merchants 
кэе the levy but were forced to make the payment which they did under protest. 
There were similar rises in prices on 7th December, 1947 and on 21st November, 
1948 and in a similar manner the amounts of these surcharges were collected from 
the several millers, the amount payable each being calculated on the stock of 
ты or rice remaining with them оп 6th December, 1947 and 20th November, 

948 respectively. > 

A very number of suits were filed by these merchants against the Govern- 
meni in the Courts of Subordinate Judges of Eluru, Narasapur, Amalapuram, 
Kakinada, Rajahmundry and tnam for the repayments of these sums 
which they alleged had been illegally collected from them. The main defence of the 
Government was that the millers were really the agents of the Government and so 
were accountable to them for the extra profit they would have made by reason of 
the increase in the price effected by Government. Besides, it was also asserted that 
the demand for the “ surcharge " was authorised or permitted by'the terms of the 
“ procuring agreement " entered into with them as also by the conditons the liens 
ces which were ted to them under which they were permitted to trade in 
paddy or rice. erc was also a minor point raised that the suits were barred by 
section 16 of the Essential Supplies Act, 1946. As stated earlier, suits filed in some 
of the Courts were dismissed accepting the defence raised by the Government while 
those filed in other Courts succeeded and decrees were passed for the yment of ' 
the several sums collected by the Government. Appeals were filed to the Court. 
from these decrees and then those filed by the Government were allowed while those 
by the miller-plaintiffs were directed to be dismissed by a common judgment from 
w. most of the appeals before us arise. We should, however, mention even at 
this stage that besides this common question there have been other defences raised 
to some of these suits to which it would be necessary to advert but we shall defer 

stating them until after we have finished with the points that are common to all 
these appeals. 

We shall first take up for consideration the main point urged before us by Mr. 
Agarwalla for the respondent-State that the appellant-millers were “agents” of 
the Government or, in any event, stood ina fiduciary capacity to the Government, 
so that the latter had a right to call on them to disgorge any profit they.might make 
in their business of procuring and selling foodgrains over and beyond. the remunera- 
tion рее to them by the relevant agreements, licences, notifications, etc. 
For purpose it is necessary to set out the various statutory provisions under which 
the ap n functioned as well as the terms and conditions of the agreements 
en td by them with the Government. We shall also narrate in some detail 
Qe лл in Wachs з imposed and collected as they 
bear on the points urged before us in these appeals. 


The first relevant statutory provision to which it is necéssary to advert in this 
connection is the Madras F ins Procurement Order, 1946 dated the 15th 
* June, 1946 issued under Rule 81 (2) of the Defence of India Rules by the Govern- 
8—7 
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ment of Madras, - It applied to several districts in the State, among them East 
‘Godavari, West Godavari and Krishna with which these appeals are concerned. 
Paragraph 1 of this Order required 
“© every person who wheth holder, occupier, tenant, sub-tenant or licensee or in 
other capacity cxltivatea pikes land with paddy daring Fasli 1855 or Fasli [356 oc who тесаһла алу. 
portion of such orrent or interest or repayment of loan in kind " “ to sell the surplus of 
such paddy as by the District Gollector to be available with such after each 
Beever tee as paddy or rice to the District Collector or an agent appointed by him and to no 
one n 
"The District Collector and those authorised by nm in that behalf were thus 
to have the monopoly of purchasing surplus у or rice from c ultivators. 
The formula for the determination of the surplus was laid down in the same 
h but to this it is unnecessary to refer. "Under ph 2 delivery 
of the paddy and rice had to be made to the Collector or his agent in the 
1 in which that paddy or rice was cultivated or at some place within the District 
In which the cultivation took place, the price ing with the place of delivery, i.s., 
taking into account the transport charges. The provision for the procurement by the 
Government or their authorised agents and at the prices fixed by the Collector on a 
monopoly basis was reinforced by Paragraph 3 of this Order which prohibited any 
person from selling or otherwise disposing of any quantity of paddy or rice to any 
person other than the District Collector or an agent notified in that behalf. We are 
“omitting reference to the other paragraphs of this Order as unnecessary for our 
- This Order was, among several others, continued in force by the 
tial Supplies (Temporary Powers) Act, 1946 when the Defence of India Act 
lapsed and ceased to be in operation. Slight variations were made in this Order 
by su ent notified Orders—vide for instance, the Intensive Procurement Order 
"dated 26th March, 1947 but these changes or modifications related mostly to the 
formula or basis for determining the surplus available for purchase, but as these 
made no material variation for our present purpose we are not setting them out. 
:  Beveral millers in the three districts of East and West Godavari and Krishna 
whose business consisted in buying paddy, milling them and selling the rice, appli 
to the Government for appointment as ing agents in accordance with this 
"notification. Before however they could be appointed as "ing agents cach of 
"them had to execute an agreement in a form prescribed by Rules andes тне зака of 
this agreement form the core of the case of the State Government on the question 1 
“of agency it is necessary to refer to them in some detail. The heading of this model 
agreement which was signed by each one of the appellants reads : vow 
__ “Agreement Executed by Procuring Agent/Anthorised wholesale Distributor.” 
It then proceeds : В | 
cdm -shaving been appointed а dealer for the purchase, storage and distribu tion of 


paddy, riceor........ under the Intensive Procurement Scheme and or Informal Rationing Scheme, 
‘shall abide Бу all the provisions prescribed from time to time by or under the said schemes and 
issued thereunder. 


In particular— 


I undertake to purchase P TLCS sconce ate a’ that are available for purchase in the area allotted 
"to me at the rates prescribed time to time by the Commissioner of Civil Supplics, Madras, ог 
апу officer authorised by him in this behalf. 
` Tundertake to store paddy, rice or millets, purchased by me in proper godowns and to be respon- 
‘sible for their safe custody. . Py 

Taleo undertake to sell the stock of paddy, rice or millets with me to the persons to whom I am 
-directed to sell it at such rates as may be prescribed from time totime. I agree to deposit with the 
District Supply Offcer............ District Rs. 2,000 against the fulfilment of this undertaking. 
I to the forfeiture by the District Supply Ойсет................ District of this deposit 
for any breach by me or by any acting on my behalf or failure on my part to y with or to 
secure compliance with the i i i 
time under tho Intensive Procurement and/or 


"On the execution of this agreement they were а inted as agents for purchasing 
_paddy and rice determined as surplus with ryot This appointment was 


and duties prescribed time to 
ioning Scheme.’ 
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notified in the District Gazette and as against each group of agents the area in which 
they were authorised to procure was set out. 


This was, however, not the only шайы онон regulating the conduct and 
of the a ts. Under the paisa Control Order, 1947 
tissued under the tial Supplies Act, 1946 which was in supersession of the 
Madras oon Control Order, 1945, promulgated under Rule 81 ua of the 
Defence of India Rules though containing "substantially the same terms, the business 
of dealing in foodgrains was subjected to statutory control. Clause $ of this,Order 
prohibited any person from cngaging in. any undertaking which involved the 
purchase, sale or sto for sale in wholesale quantities of any foodgrains “ except 
and in accordance Millia Mene issued in that behalf by an officer authorised by 
the Government". Purchase and sale of 10 maunds and more in оле transaction 
was defined by the Order as being in wholesale and, similarly, of 15 maunds, 
and more was so treated. Each one of the appellants before us d licences to deal 
in foodgrains under this Order. Tuo of the cipes of the ир өөр muc ander dis 
Order are of some relevance to the points arising in these and have been 
referred io during the course of the arguments and it would convenient to set 
them out at this stage : 
Scrap iem скн pee rare pty ленин pag praeire шег 
Government, for са e ho tbi of 
канышы їп paragraph 1 and for tho taking of 


Clause 9 P cuu part ne er БУ 
mero Dy theod нш is есы ege тое purchase, sale or storage for sale of any of 
the foodgrains mentioned m paragraph 1.............. 

Of course, these licences were granted on applications made in statutary form by 
‘the several applicants and a paragraph in this application read 


lu n ne TENERA чт KM EUN 


Foodgrains Control eT aad L agree to:abide by dine x 

It need hardly be pointed out that the | at which purchases and sales by the 

' agents, wholesalers and ers could take were all determined 
amici кие dom Hale ts ите илер ксп (1 Ааа таа 

Supplies Act, and these dealers were enjoined stric P them on 

of prosecutions and cancellation of their licences. s ced varied 


hae о disi ud, of onn, between several viret of f оаа In 
their fixation allowance was made for charges by freight to the 
prime cost. Бе ан адада таё ашса ep a inde is sufficient 
to state that they were varied from time to time. 


Pausing here, itis tiécosiacy to reir to «ho manna Which he tlle рга 
agents disposed of the stock which they had procured from the producers. They 
could sell only to dealers who had licences to purchase from them, these buyers 
might be either wholesalers or retailers. It is in evidence that in some cases the 
procedure followed (particularly where the purchasers authorised to buy from the 
millers were outside their district) was that the purchasers were directed to pay the 
value of the grain which they were authorised to purchase into the Government 
"Treasury. Intimation was thereafter given to the millers of the it and of 
the quantity which the purchaser was permitted to obtain. The quantity 
сүре үр кы ы Reed c жаш; sedo cuc aed hee would 
then be paid by Government. This, however, was not the only method by which 
the miller-procuring agents could or did effect sales. They were, besides, permitted 
and authorised to sell to dealers of their choice provided such dealers were licensed 
dealers and so authorised to buy. Needless to add that the price which the millers 
could charge the dealers had to be the controlled price. 


Procurement, however, was, as would be evident from what we have stated 


earlier, confined to particular areas of the Province which were surplus in that 
type of foodgrain. There were deficit districts which the Government had to supply 


with the requisite quantity of foodgrains. The foodgrains necessary for this purpose 
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was obtained by the Government by purchases from the dc agents. For 
this purpose agreements were entered into with the miller agent to which 
it is now necessary to refer. That аштесшсп тай, do. quo te only the material 
terms : 


“This agreement made the..... wees day Of.......- between his Excellency the Governor 
of Madras of the опе part апі... е supplier...... ) of the other part. 
Whereas the District y Officer.......... has been authorised to buy paddy and rice on 


behfalf of the Government 


Whereas the District Supply Officer has еее to buy xd the supplier has agreed to sell 
paddy/rice as detailed in the Schedule below 

Now these presents witness and the vatis hereto hereby mutually agree as follows : 

1. The ier shall deposit a sum of Rs......... гиреез.......... only) with the Distriot 
Supply Officer. e deposit shall unless it is forfeited under the terms of this agreement be returned. 
to the supplier upon the complete fulfilment of this agreement by the supplier. 

2. This District apis have the right to reject. the whole or portion of the 
paddy or rice supplied an d Tag du ua. sed pa aed run ди СЕ ied is different 

or inferior to the sample t by the lier and by the District Suppply Officer 
or that the packing is defective or that there is delay and default in ying or on any other 
ground whatsocver, He will also have the right to accept the supply and to the rate within six. 
weeks from the date or d tch of the consignment, in case he considers cither sue mots or otherwise the 
see Mr vii to Ben ace to the sample tendered. The decision of the District 

Officer regarding the quantity an quail ill ааш bending an the ppl 
3. In theevent of the District Supply Officer rejecting the whole or any portion of paddy or rice, 
(ee RAE Ье Бош to sipply paddy orice of the proper qoality кай dean within sich 
, as may bé given to him by the District Supply Officer. Ifno time is given or if 
erede ino Гы, amar Da gien iei he Der Supply Uem то кч ЗН 
the time y fixed or such extended time, the lier shall be bound to pay such damages as 
may be by the Commissioner of Civil Supplies, ‘hereinafter called the Commissiocr). 
The award of the Commissioner shall be final and binding on the supplier and shall not be open to 

question in amy Court of law. 

4. The District iy Ollicer Mall have БЕ eR UU cade tke whole op ay ports of this 
agreement at any time hout astigning any reason whatsoever. | 

5. When paddy or rice is required to be delivered at апу station/part the paddy or rice ahall 
be considered to bo aj the risk ofthe supplier tillit is loaded into railway wagana/steamer. 


6. It is distinctly agreed by and between the parties that— a 


The supplier will not hold the District Suppl Oiler responsible Жеркен for any loss 
satin by the supplier by reason of any act, deed or thing done by him a agreement; 


(9) The supplier shall pay the general sales tax. ”: . . 1 


To this agreement was a Schedule and the quantity in tons of what was contracted: 
to be D QE LM ME Md 
{ог d 


Paddy was thus being p rocured from the producers by the millers appointed. 
во to procure under the Procurement Order we have sct out earlier and they were 
disposing. of the rice after milling the paddy procured to wholesalers and retailers 
at the prices fixed by the Government. Similarly those millers who had entered. 

into contracts to supply rice to the District Supply Officer were duly fulfilling the 
terms of the contract and were being paid the prio з ee ee 
subject to any deductions that were ¢ on account of i сша 
of goods etc. While things were in this state, the Сонни of Madras promul- 
gatéd, on the 17th of July, 1947, what is termed “ а bonus scheme ” for subsidizing 
cultivators to induce them to increase their production so as to have more surpluses 
for enabling procurement of larger quantities. The amount of the bonus was 
Re. 1 per maund of surplus paddy. Out of this one-half was to be passed on to the 
consumers by enhancing by cight annas a maund the wholesale and retail prices 
and the other half was to be paid to producers by the Government themselves. 
This increase in price was to take effect from 27th July, 1947. Instructions were 
issued to the Collectors and revenue officials to ascertain the quantity of rice and 
paddy lying with procuring ‘agents as also wholesalers at the end of the day’s 
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transactions on 26th July, 1947 i.e., the stock remaining unsold which had been 
obtained by them at priccs prevailing before thc enhancement of price which was 
to have cffect from the next day and to requirc them to pay over to the Govern- 
ment as “ a surcharge ” the enhanced priccs at which they were permitted to sell 
after that date, namely, eight annas per maund of paddy and twelve annas per 
maund of rice. Demands wore madc on some of the appellants for the payment 
of this surcharge. When they failed and зака to pay:surchagre demanded 
they were threatened with the cancellation of licences which they held under the 
Licensing Order and by reason of this threat, it is stated that, they made the payments 
demanded from them. : D M | i " 

. Asimilar and further increase in price was effected in the first week of December, 
1947. The increase was Rs. 2 pcr maund of rice and Re. 1-6-0 per шашпа of paddy. 
‘The procuring agents, wholesalers and others who had s were, by the orders 
of Government issued on that occasion, directed to disclose the stock of paddy and 
rice with Һеш as on the evening of 6th December, 1947 and in respect of the stock 
on that date, they were directed to pay to the Government '' the surcharge "" at the 
rates specified earlier. Demands were made on this basis on several of the appellants 
and when thcy refused to do so, two methods of recovery were adopted in order 
to enforce the demand. In the case of some of them where there. were amounts 
owing by Government on account of rice supplied under the contract for supply 
referred to earlier or by reason of the Government having collected the amounts 
from purchasers who were authorised to lift stocks from the procuring agents, the 
Government deducted the “© surcharge " from the amounts due by them and paid, 
only the balance. This was one method. The other method was that which had 
been adopted for the realisation of the "surcharge" levied in July, 1947, namely, 
by threatenjng them with cancellation of their licences to deal in paddy and rice. 


Before proceeding further and for the sake of completeness and to avoid 
having to revert to it later it would be convenient to mention here the ground 
upon which the surcharge was justified in the G.O. dated 6th December, 1947, 
by which it was imposed. In paragraph 8 after setting out the quantity of rice 
and paddy on which the surcharge would be levied and co а, the О-О. continued: 
" — * Increased prices at the rate of Rs. 2 per maundofrict............ willhave to be collected as 


Ru on the quantity available with the wholesalers and retailers on the evening of 6th. Decem- 
ber, 1947, as directed in Government Memo'No......... ' 


The collection of this surch will be unearned profit to Government. The Government direct- 
€d that this profit should be utilised to set-off the amount recoverable as surcharge. '' : 


Pausing here, it may be pointed out that it appears from, the evidence that 
even with the adoption of these methods the Government were unable to realise 
the surcharges from every one of the procuring agents'or other dealers wholesale 
and retail on whom these surcharges had been levied. We are mentioning this in 
order to indicate the change in the methods adopted for the recovery of the surcharge 
when it was imposed on the next occasion and this was on the 21st of November, 
1948. By а С.О. of that date the Government directed the Collectors to levy on 

stocks of paddy and rice with the procuring agents, ‘wholesalers and retailers 
on the las Seis November, 1948, a further surcharge and recover the same 
from them. : of the appellants paid this amount under protest ; in the case 
of others, the amount of the surcharge was deducted from the sums payable to them 
by Government for the supply by them of rice. In. the case of certain others the 
Board of Revenuc which had found that there were some merchants who had failed 
to pay the two earlier surcharges that had been imposed, suggested the adoption 
of a new method in order to realise the sum. This was that the Collectors.should 
issue orders of requisition of paddy in the possession of these merchants in t 
of the quantities which were ascertained as being with them on the 20th of November, 
1948, and release the stocks by cancelling the requisition order only on their payment 
of the surcharges or on thcir executing a writing agrccing to make the payment. 
We shall have occasion to refer to the special defence rajsed by Government in respect 
* of this class of stockholders in the proper place. — 
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With this narration we arc now in a position to deal with the arguments addres- 
sed to us in these a . Аз would be эссп from what we have stated carlier, 
the contention the State of Andhra Pradesh was that the appellants were 
the agents of the Government and were, therefore, liable to account to them for 
the, profits which they derived over and above the commission or remuneration 
which was fixed for them by the relevant notification of Government fixing the 
prices which might be The learned Judges of the High Court were not 

ared to accept this submission that'the ts were ts of the Government, 
ut they nevertheless held that on a p construction of the Intensive Procure- 
ment Order, 1947, read in conjunction with the terms of the Notification appointi 
the several plaintiffs as “ procuring agents "' led with the agreement whi 
they executed to whose clauses we have already adverted, the plaintiffs were under 
a fiduciary obligation to Government which was akin to, though not exactly the 
same as an agency, by reason whereof they were bound to pay over to the Govern- 
ment the extra profits which they had made by the enhancement of the prices 
effected by the Government on the three occasions. Тһе contention raised on 
behalf of the plaintiffs that the “ surcharge " was in reality a tax which was illegally 
levied by executive order was rejected by them. a 


As the principal point in controversy between the parties related to the precise 
legal relationship between the procuring agents and the Government, we shall-take 
that up first. Before considering the arguments addressed to us by Mr. Agarwala. 
it ould beicddventent го adt out certain facts relevant to this matter which are not 
in dispute. It is common ground that the procuring agents had to buy and bought 
Goan dun ae deduce ш oe money. The grain purchased was. 
to e RU en ond by tena шоу пне 
godown rent being paid by them. In other words, there was no dispute that Не 
property in the. purchased Hy the procuring agents vested.in them, If there 
was any depreciation in the quality or if there was any short-fall owing to dri 
action of rodents, insects, mositure, theft, etc., the loss would be theirs. nad 
to raise the necessary funds and to finance themselves for the purchase the i 
вдове pa deea е кенш Hie Food ans purchased by Пеш an obtai 


loans 


by him in that behalf. Next was the ption of these procuring agents in the, 
notification regarding their appointment. There also the same terminology of 
referring to them ‘‘ as t» for procurement was employed. Thirdly, in the 
agreements executed by the “ procuring agents ” reliance was placed on the follow- 
ing clauses specifying the obligations undertaken by them : ak 


(1) They undertook to purchase paddy that were available for purchase in the areas allotted 
They undertook to store the or rice purchased in рт 1: mado them. 
ра Gr thetic ыу Тр, БЕРЕШ АА х: Rd pM md б brin 
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(3) THEY оГ майра реак panay у ШЕШ with them to кары UE ATUS 
directed to sell at such prices as might be prescri 

It was urged that their description as ‘ кареы ubici vna pubis ERA to be taken 
as having meaning as indicative of their real position, was established' as a fact by 
the duties which they were called on to perform.and which they undertook to per- 
form under their agreement. In particular it was stressed they were constituted. 
the “agents” of docens fo Duy up Ea KDE Daddy made available for them, 
to store the grain purchased on behalf of the Government in secure godowns, and 
to sell the goods purchased on behalf of Government and also stored on behalf 
of Government to such persons who might be nominated in that behalf and at prices 
fixed by Government. It was, therefore, submitted that they were “ agents * who- 
would on the опе hand.be entitiéd to indemnity from the Government for any los 
that they might sustain in their engaging in the business of the agency of purchase 
and storage and salé on behalf of Government and, on the other, were bound to. 
make over to the Government such profit that they may obtain out of the business 
ofthe agency. It was the further case of the Government that the difference between: 
the procurement price and the price which was fixed for sale by them constituted: 
the commission or remuneration which would to the agents. In further 
support of these submissions learned Counsel us to the fact that in the 


Abe pate a some of the plaintiffs as agents, published in, 
Kris Dicis тен. they were referred ipie ва procuring agents 
атаа УА ВААС, ‚ію their respective villages. | Our attention, 


was also. drawn to a communication by the Collector of Kakinada dated 26th April, 
Оа kg he referred to the purchases of paddy by the procuring agents as- 
ha made “* on Government account.’ It may be pointed out that the 
Se ee ee eee ‘agents ” not to engage in private trade: 
apparently in connection with the sale of the paddy procured. This last document 
might be ignored as it emanated fróm the Co and, as is clear from the context 
in which it occurred, that it was meant as a warning to the procuring agents not to. 
sell the procured paddy or rice except to those aüthorised to purchase them. | 
The point that has now to be considered is whether the description of the plain- 
tiffs as “ procuring agents" and the undertaking by them in the agreements 
which they executed to purchase the paddy offered, to store them in proper godowns. 
and to sell them at prescribed prices to persons who had obtained requisite’ permis- 
sion to purchase rice or paddy, would make them agents of the Government:so as: 
to (a) render Government liable to indemnify them for any losses which they might: 
sustain in the business, and (2) conversely in a situation of immediate relevance,: 
enable the Government to any profit made by them over and above the 
“ remuneration " permitted to them. 


Before proceeding further, it is necessary to clarify two matters. First, though. 

. Agarwala referred to the margin between the procurement price and the price 
at which the procured paddy or rice could be sold as “© remuneration,” a contention: 
which found T cur with the High Court, we do not find it possible to accept the, 
submission. There was a similar margin between the price at ШОН: а wacker 
could buy rice and that at which he could sell and similarly, it the case of the retail. 
dc ete вау ONDE ке сешц а са This margin or- 
difference in the p ricc was necessary in order to induce anyone 
toe intu лы ol ie saree а Е Gres precinct aad. 

ibution which utilised шс channels. It would, therefore; be a mis-- 
nomer to call it “ remuneration ” г “ commission ” allowed to an agent and 
so ally no argument сап be built on itn favour of the relationship being that of 
principal and agent. 

The second madet in which e woa Ike tn neler da Ө 
the direction “ to account by the agent" adopting the theory contended for by 
the respondent, was given and enforced even before the agent made any profit i.e., 
on the basis of an anticipated profit. We are drawirig attention to this feature 
to emphasise the fact that the several orders of Government ‘imposing the surcharge: 


` 


56 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1966 


and enforcing the levy did not proceed on any theory that the' procuring agents 
were “agents " who were called on to account for profits which they made in the 
business of the agency. It is only necessary to add that hot merely Рата 
agents but wholesalers and retailers who could on no argument be called ' 

were directed to pay the surcharge. 


We shall now procecd to deal with the arguments advanced, to establish that 
the proturing agents were, in fact and in Iaw, agents. 


No: doubt, the description in the’ Procurement Order and the аре аз 
“agent ” is of some value, but is not decisive and опе has to gather the real relation 
ship by reference to the entiré facts and circumstances." To start' with, it is clear 
that аз the purchases were ‘made by the procuring agents out of their own funds, 
storéd at their own cost, the risk of ari deterioration, driage or short-fal] fell’ on’ 
them, they were the full owners of the p procured’ and: they pledged, the goods 
for raising fünds;- This ‘aspect of their. ант of the grain purchased is--. 
highlighted by the fact that they entéred into ‘cements with ‘the Governmerit. ` 
itself to sell the rice with them to-District Supply Offices at the Controlledomarket 
prices, Any.contention that the procuring agents were not full'owners of paddy 
or rice procured. by them must: ananilcstly fdil as being: incohsistent with the basis: 
upon which this agreement by ћеш? sell, to Government was entéred into. If 
further confirmatio were needed it isprovided by the fact that on the sales by pro- 
curing agents to.Government under their supply agrcement sales ‘tax’ was payable’ 
which on the terms of the Madras General Sales Tax Act in force: dt the relevant 
time, would not have been payable if the paddy and rice wére that of Government 
‘and which they "were: holding. = аз cotnmission- “agen on «БЕДА of the’ 
Government. 


: Next, it may "beo inted, Bue that these c plaintiffs held licences” under the 
Licensing Order r .the. Madras Foodgrains Control Orden 1947, in 
order that they might deal in the rice in their possession. In the , licence 
"which was granted to the plaintiffs which was in statutory form the foodgtains i in 
their possession were referred to as their stocks. It may be pointed out that the form 
of the licence granted to procuring agents, wholesalers and retailers was the same. 


- Leafned Gounsel urged-that even assuming that the property in the goods 
purchased passed to the procuring agents that would not by itself negative the 
relationship ‘of ‘principal and agent. For this purpose reliance was placed on 
Article 76 of Bowstead on Agency which runs: 


` u Where an agent, Бу con i personally, renders himself sois iy liable for the price of 
goods bought on behalf of his аа the property in the goods, a4 between the principal and agent 
Mord in еа and docs not pass to the principal until he pays for the goods, or the agent intends 
that it s рім 


Не also referred us to certain decisions of the Madras and yes High Courts in 
` -Which the principle laid down in this passage had been applied. We do not consider 
it necessary to examine this question in ‘its fulness because we arc' satisfied that the 
воа вт А "when he bought the goods, was dene it for himsclf and not on 
the Government. The acceptance of the argument addressed on this 
' aspect would mean that if the procurment agent во desired they might contract in 
the name of the pincipal, namely, the Government and thus establish privity bet- 
-ween the Government and the purchaser and make the Government liable to pay 
for the price of the goods: which he had purchased. This situation would, in our 
- opinión, be unthinkable on the scheme of the Procurement Orders and gencrally of 
the Foodgrains Control Orders under which the procurement and distribution of 
foodgrains was placed under statutory contral- What the Government desircd and 
"what was implemented by these scrveral Orders was merely the regulation and 
«control of the trade in foodgrains by rendering evcry activity connected with 
it subject to licensing and td the directions to be issucd in opuro thercof and . 
not directly to- engage in the. trade; in foódgrains. . We uie uii tun 
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"The respondent сап derive no advantage from the obligation on the part of the 
procuring agents to store the paddy or rice properly—a stipulation on which Mr. 
Agarwala laid considerable stress—and this for two reasons: (1) The purpose of 
the clause was to ensure that there was no loss of foodgrains which were then a scarce 
commodity. That this is so would be apparent from the terms of section 9 (2) (d) 
of the Essential Supplies Act which was effectuated by clause 9 of the licence granted 
under the Madras Poodgrains Control Order, 1947 which applied to all dealérs 
in foodgrains, be hey procs ing agents (who also, as stated earlier had to obtain 
and obtained these licences), wholesalers or retailers. This clause reads :— 

“9. Thelicensee shall comply with any directions that may be given to him by the Government 
от by the officer issuing this licence in regard to the purchase sale or storage for sale of any of the food- 
grains mentioned in paragraph (1).................... " 


The second reason is that the agreement executed by the procuring agents in which 
this clause as regards storage in proper godowns and undertaking responsibility 
for the safe-custody of the grain occurs, is one which was a form intended for exe- 
cution not merely by procuring agents but also authorised wholesale distributors 
i.s., those who pure their requirements from procuring agents ; admittedly 
the authorised wholesale dealers were not “© agents ° and the fact that this condition 
“was insisted on even in their case is clear proof that it has no relevance to the ques- 
tion now under discussion. It therefore ap to us that the expression “ agent ” 
was used in the Intensive Procurement Order дамеша in the agreements merely 
аз a convenient expression to designate this class of dealers. 


Е аа аа ааа h 
Court of Assam in В ilal Mahesri and others v. Stats of Assam!, on which Mr. 


Agarwala placed considerable reliance in support of this contention regarding 
agency. The Government of Assam had an ad hoc order directing certain 
foodgrain dealers to lift certain quantities of foodgrains from a Government Depot 
with a view to its being sold to persons nominated in that behalf by the Government. 
"The dealers complied with this direction but when they tried to sell it to the persons 
nominated by the Government the latter refused to purchase or to accept the goods 
sold on the ground that the stuff was unfit for human consumption. At the time 
when the dealers took possession from Government godowns they had paid the price 
fixed by the Government and they filed a suit for the recovery of the price the 
suffered by them on foot of indemnity claimable by an agent from а prin- 

. The Hi i Gourt of Амаш upheld ther claun and bed that ea реп hal 
‘been constituted between the ies under which an obligation had been cast on 
the Government to make the loss suffered by the dealer. We do not see how 
this decision assuming it is correct, on which we pronounce no opinion, bears any 
resemblance to the case on hand. There the dealers were required by Government 
to ire from Government f ins which was Government pro on the 
basis that they would be able to the same to purchasers designated. e terms 
of the contract were that they should pay the value in the first instance and recover 
it from the purchasers specified by Government. It was in such a situation that an 
agency was held to arise. The position in the case before us is totally different. 
By reason of the exercise of statutory trade in foodgrains was controlled 
and placed under a licensing system. No ns could buy or sell rice or paddy 
: i ified limits of quantity unless he held a licence to do so. Dealers were 
classified into three classes, procuring agents, wholesalers and retailers, We are 


mow concerned with agents. Before the introduction of the licensing 
the millers as of their business used to purchase paddy from growers, 
hull them in their mills and sell the rice obtained to wholesalers who in their turn 


sold to retailers from whom the consumers obtained their requirement. This method 
of trading and the same trade channels were utilised by the Government for the 
purpose of exercising control over the acquisition and distribution of foodgrains. In 
the first instance, the supplies available with producers for procurement was deter- 
mined by Government so as not to leave with them more than what could reasonably 


1. A.LR. 1961 Amam 64. 
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be needed for their use. The producer was required to sell the quantity thus'deter- 
mined so as to make it available to the erat public. The quantity having thus 
been determined the millers were brought under the Control ers by requiring 
them to take out licences for purchase or sale of paddy and it is in the context of this 
method of utilising the trade channels for the purpose of procuring and distributing 
торце of essential К ins that the. legal relationship ү the parties has 
to be viewed. As pointed out earlier, the ent execu 1 ts 
was in the same bn and contained the кте sti tions as duce b 
* wholesale authorised distributors". ‘These wholesale dealers thus undertoo 
the same obligations as pee agents to purchase, store and distribute paddy 
and rice in accordance with the licensing Be ee and the directions issuable under 
them. Obviously this could not turn the wholesalers into “ agents". The argu- 
ment that the procuring agents were agents because they were remunerated by the 
allowance of a commission in the shape of the margin or difference between the pri 
fixed for procurement and for sale by them has already been dealt with and кеш 
Mr. Agarwala next submitted that assuming that even if he were not right in 
these contentions that the plaintiffs were the agents of the Government still they 
were, under a fiduciary obligation to Government. Reference was, in this con- 
nection, made to section 88 of the Indian Trusts Act which reads : - 
‘Where a trustee, executor, partner, agent, director of a company, legal adviser, or aie paan 
of his 


bound in a fiduciary character to protect the interests of another person, by availing himec 
character, gains for himself any pecuniary advantage, or where any person so bound enters mto any 


dealings under circumstances in which his own interests are, or may be, adverse to those of such other 
person and thereby gains for himself a pecuniary advantage, he must hold for the benefit af such other 
person the advantage so gained.” 

The relevancy of this provision was explained by saying that evén th ' the plain- 
tiffs might be legal owners of the paddy and rice procured by them, beneficial 
interest in these goods vested in Government and that thus the plaintiffs being persons. 
bound in a fiduciary character to protect the interest of Government had obtained a 


pe snag ede by availing themselves of their position. We must’ plainly 
confess that we are unable to шс this argument. A fiduciary relationship 
would, no doubt, have arisen if the plaintiffs were ts, but if this were rejected 
we do not see on the basis of what е Бань the fiduciaty obligation can be rested 
The purchase of paddy and rice by them was not as benamidars for Government, 
for their purchases were on their own account with their own monies though at prices 
fixed by the Government because of the Control Orders ; they could sell their goods. 
to others, only the buyers had to be licensed as also to the Government, The con- 
trol exercised under statutory laws in respect of these matters cannot obviously render 
the trade of the plaintiffs one which they carried on for the benefit of the Govern- 
ment. Ifso, we fail to perceive the legal basis upon which the plaintiffs could be said 
to hold the stocks of grain with them for the benefit of Government. We have 
pointed out.that all risks of loss, deterioration, interest charges, godown rent, 
etc., were all their responsibility. In the circumstances, we consider there is no 
раи for the suggestion of a fiduciary obligation de hors а principal and agent relation- 
р. ; 
- It was then said that assuming that the plaintiffs were not agents and that they 
were the full and absolute owners of paddy and rice with them and which held 
on their own account and for their benefit, still the direction to уе surcharges 
was a direction which the Government was authorised to issue under the'terms of the 
licence granted to the plaintiffs to deal in the stocks procured by them. For this 
submission reliance was placed on clause (9) of the Licence under Foodgrains Licens- 
ing Order issued to them which ran: | 
“The licensee shall comply with any directions that шау be given to him by the Government or 
by the officer issuing this licence in regard to purchase, sale or storage for sale of any of the f i 
mentioned: іп paragraph (1)." dE ZEB QE NM. di 
It was said that the direction tO pay 4 surcharge was a direction in regard to the 
sale of the stocks. Further support was: sought on a similar clause in the agreement 
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executed by the procuring agents under which they agreed “ to abide by all the pro- 
visions from time to time by or under the said scheme or any directions 
issued thereunder”. We do not see any substance in this argument. The direction 
to pay such amounts as might be demanded by Government is certainly not a direc- 
tion contemplated or provided for by the scheme, namely, the Procurement Scheme 


nor is it a direction as the sale. Indeed, learned Counsel did not when this 
was pointed out, seriously press this submission for our acceptance. 
Before p ing further it would be convenient to ascertain the precise legal 


category into which the surcharge would fall. The dealers including the procure- 
ment agents were dealing on their own account in the matter of purchase and sale of 
dy and rice. The price at which they could buy was fixed and the relevant 
icensing Orders specified that they were to sell at the prices which werein force from 
time to time. While things were in this state, the price at which the procuring agents, 
wholesalers and others could sell was raised. Of course, in respect of the stocks 
pud by them after that date they would have paid a higher price which would 
compensated by the higher price at which they were permitted to sell, but we 
аге concerned with the stocks-on-hand already purchased and remaining with them 
on 26th July, 1947, 6th December, 1947 and 20th November, 1948. "Under the 
Foodgrains Control Order under which they were licensed to deal in fi i 
they were entitled to sell the stocks with them at the prices fixed under the Price 
Control Order and prevailing on the date of the sale. ey would, therefore, have, 
on an increase in the selling price, the benefit of the enhanced prices. It was this 
that was t to be mopped up b Government by the three impugned orders by 
which the di шесе befween tie oiband dé ew prices узше. be collected 
as " surcharge ”. z 


It was not that thé surcharges could be justified under any of the 
provisions contained in the Essential Supplies (T emporary Powers). Act. ‘They 
were not imposed by notified orders promulgated under section 3 of that enactment 
and if they were, the question would have to be seriously considered whether such 
orders would be within the rule-making power under that Act. We have already. 
pointed out that they could not be justified as authorised directions which were 
permitted to be issued either Салы the Procurement Order, the agreement 
executed in pursuance thereof or the Foodgrains Control Order and the licences 
issued thereunder. That was why the only serious argument that was raised was an- 

‚ attempt to justify them on the ground of the same being a liability to account on 

of an agent and this contention we have already negatived as lacking : sub- 

stance. There was thus no legal basis upon which the- could be justified 

and it would, therefore, follow that subject to any argument based upon the claim 
being barred by limitation, the claim to the refund of the same could not be resisted. 
We shall be dealing with the claims arising in the individual app later, but. 

at this stage it is sufficient to point out that as regards the claim for the refund of the 
ясты у ош шо onthe of paddy and rice in July, 1947, there was no defence · 
to the claim except that the same was barred by limitation. We should, however, ' 
add that in all the suits a defence that they were barred by reason of: section 16 
of the Essential Supplies (Temporary Powers) Act, 1946 was raised, but the plea 
was- wholly еар e and learned Counsel very properly did not seck to urge it 
before us. When demands for these sums were made they were either paid under 
protest, or when they were not so paid, the amounts were recovered b threats that 
the licences of the merchants should be cancelled. 

As regards the surcharge levied in December on the stocks held by the plaintiffs 
Biel cep dH Mc Tue e qe о ods were em- 
loyed for making this collection. They. were: withholding the amounts due 
3 them from Government for rice supplied ; Ay (2) by threats of cancellation of 
licences: It would follow from what we have stated earlier that if the surcharge was 
not legal or justifiable, the claim for refund could not be: resisted subject again to. 
the @ аш wheth the claims therefor in the various suits were within the period. ': 


of limitation. .. When we come to the third surcharge imposed in November, 1948, Й 
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as already indicated, three methods were utilised for the шүк of making the collec- 
tion: (1) Threat of cancellation of licences, (2) withho ding the amount of the 
from the amounts payable by Government for rice supplied to them by 
e procuring agents, and (3) requisition from them of paddy or rice of a quantity 
equal to the stocks held by them on the evening of 20th November, 1948, and release of 
the same after they executed a writing agrecing to pay the amount of surcharge which 
agreements they honoured by but the payment demanded. Mr. Agarwala 
conceded that if the surcharges were ill such amounts as were id 
on demand under protest, the amounts collected by withholding sums due 
Government, as we as sums collected on threats of cancellation of licences would 
all be recoverable by the several plaintiffs. He, however, contended that in those 
cases where the foodgrains were requisitioned and released on the execution of agree- 
ments to pay the surch which were implemented the plaintiffs could not recover, 
and for two reasons : (1) That the Government had the power to requisition the 
stock and direct the traders to sell the foodgrains to Government and it might there- 
fore be taken as if the requisition had been made on terms of paying for the stock the 
price payable on an earlier day, and (2) That by reason of the agreements which 
they executed, as a condition of the release of the stocks, they had bound themselves 
to make the payment, and their payment in accordance with ensis ра was a 
voluntary payment which could not be recovered. This point on the тас. 
ments arises only. in Civil Appeals Nos. 840, 842, 845, 850, 853 and 855 of 1962. 


To appreciate this argument it would be necessary to advert to the terms of the 

ent. By.way of sample we might refer to the one taken from the Manager 

of Kanyaka Parameshwari Rice Mill—appellant in Civil Арреа! №. 840 of 1962. 
It reads : 


“ As regards the first quality paddy of 8,220 maunds, second quality of 1,545 maunds, rice first 


i 886, second quality 254, which you have requisitioned in our mill this day is., to say 23rd 
oveniber, 1948, I am hereby declaring аргу Bebo to the emount of diferencs in prices fixed by the Govers- 
жеп! for the aforeseid items on tke 2151 November, 1948, prices iling previously. As you have released 


* the goods оп my liability I am in receipt of the same.” 

This was signed by the Manager of the Mills with an endorsement by the Taluk 

Supply Officer, ‘“‘released for sale”. "These agreements were, as already indicated 

taken in pursuarice of the directions by the Board of Revenue. It prescribed this 

method of obtaining agreements and the one to be pursued for recovering the sur- 
im on this occasion. In their commumication to the Collectors the 

Board of Revenue stated : 


“The stock with all stock-holders (whether millers, wholesalers or retailers) on the evening of 
20th November, 1948, should first be assemed with reference to the stock register. ese stocks should 


bo formally requisitioned at the old prices fram 19th July, 1948 ................ It is not necessary 
that the requisition notices should be imued an the 21st November, itself ; those may be issued as carl 
as possible after that date there begno delay at any stage, but only in respect of the quantity which 
was held in stock on the evening of 20th November, 1948. Ifthe stockholders agree in writing to pay 
the difference in price due to the increase in price sanctioned the Governan: the stocks should bo 
released from requisition otherwise the stocks in question sh be seized and sold to other merchants 
including -holders at the revised prices ; the difference between the old and the new prices 
being ed to Government. 


The argument that was addressed to the Court was that whatever might 
be the positión as regards those plaintiffs who made the payments under protest 
or on account of the threats to cancel their licences or Бу deducting the amount due 
from the Government, merchants who voluntarily entered into agreements of the 
type we have just set out, stood on a different footing and that intheir case they could 
not | y claim a refund of the amount thus paid in pursuance of these agreements. 
The Court was apparently inclined to t this submission. With great 
respect to the learned Ju we consider that there is no substance in this argument. 
If the theory that the plaintiffs were the agents of the Government be discarded 
as untenable, there would!be no legal basis at all for the surcharge. It would then 
be in effect a tax imposed by an executive fiat without any legislative sanction on 
the capital value of the stocks of foodgrains held on a i date. In this 
connection reference may be made to Attorney-General (N.S.W.) v. Homebush Flour 
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Mills, Lid.! where a scheme by which flour was expropriated by the State at a 
“ declared ” price and subsequently sold by the Crown at a “standard " price, 
the former owner being given the option of buying back flour at the latter price 
was held to constitute a tax. 


Mr. Agarwala had to concede that if the surcharge was in substance a tax 
he could not successfully resist the claim of the plaintiffs to the recovery of the amount 
collected even in cases where the agreements were taken, for the agreements merely 
set out the nature of the surcharge and expressed the willingness of the executant 
to pay it. In this connection it has to be borne in mind that the Government was 
Aric wii cocos Ponen ы кке any ЧА whith jan Is ed ta ihe 
circumstances, it could hardly be contended that these payments were voluntary 
in the sense understood in this context. 


In support of the submission that the surcharge was in essence a tax, learned 
Counsel for the a ts referred to the decision of the House of Lords in A 
General v. Wilts United Dairies." The Food Controller was empowered by the 
Defence of the Realm Regulations to make orders regulating or giving directions 
with respect to “the production, manufacture, treatment, use, consumption, distri- 
bution, supply, sale or purchase or other dealing in any article as appears to him 
to be necessary or expedient” for the purpose of enco ing or maintaining the 
food supply of the country, It was found that there was disparity in the prices of 
milk prevailing in different areas and in order to equalise these prices the Food 
Controller purporting to exercise powers conferred on him by the Defence of the 
Realm Regulations, entered into agreements with the defendant-company by which 
the latter were itted to purchase milk within certain defined areas on terms 
dat ics ШОШ pas lii @ Run ce орош gallon for this privilege. The 
defendant-company who was required to make this payment, refused to do so and 
to the information laid against it raised the contention that the charge amounted 
in effect to a tax levied in an unconstitutional manner, The company succeeded 
in the Court of p se and the Attorney-General brought the matter in appeal 
before the House. dismissing the appeal, Lord Buckmaster after accepting the 
argument based upon the extreme difficulty of the situation in which the country 
found itself owing to the War, and the importance of securing and maintaining 
vital supplies essential for the life of the Run. proceeded to consider the 
question whether a to make such a levy "was ted. The statute had 
confined the duties of the Food Controller to regulating the supply and consumption 
of food and taking the necessary steps for maintaining proper supplies. 

It was observed : 

“The powers to given are no doubt very extensive and very drastic, but they do not include the 
power of levying any miin payment of money which the Food Controller must receive as part of 
a national fund and can only a: under proper sanction for pational purposty. However, the character 
of this рушса: may be clothed, Dy asking your Lordships to cbnuder the ritcessity for its imposition 
in the end it must remain a payment which certain classes of people were called upon to make for the 
purpose of exercising certain privileges and the result x that the money so raised can only be described 
as à tax the levying of which can never be imposed upon subjects of this country by anything except 
plain and direct statutory means.’ 


МЫ ару сайже te tari icu an slightly different language when he 


“The Crown in my opinion cannot here succeed except by maintaining the proposition that 
where statutory authority haz been given to the executive to е regulations controllmg acts to be 
donc by His Majesty's subjects, or some of them, the Minister may, without express authority so to do, 
demand and receive moncy as the price of exercising his power of contro) in a perticular way, such 
monty to be applied to some public purpose to be determined by the Executive.” 


Pausing here, we might advert to two matters: (1) The last words of the 
learned Lord we have just quoted sufficiently answer ап argument to us 
based upon the use to which the amount of collected was to be ed, 
namely, as bonus to the producers. Secondly the fact that the company obtained 
a ee eee 


I. 56 O.L.R. 390. 897. 
2. (1922) 127 Law Times 822 : 91 L.J.K.B. 
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licences from the Food Controller on the stipulation that they would pay him the 
two pence per gallon was not considered material for determining their obligation 
in law to make the payment. 


While on this topic reference could usefully be made to the decision of the Privy 
Ce uncil in Lower Mainland Dairy Products Sales Adjustment Committee v. Crystal Datry, 
Limited. The case was concerned with the legality of certain adjustment levies 
i on farmers by an Adjustment Committee created by an enactment of 
British Columbia by which the disparity in the production of fluid milk as compared 
with milk ucts was sought to be countered. It was contended on behalf of 
the State that the levies were not taxes but merely а scheme for pooling profits in 
а provincial trade. Lord Thankerton speaking for the Board said : 


“ The main issue ofthis appeal is whether the adjustmentlevies are taxes, ое In the opinion 
of their Lordships, the adjustment levies are taxes. i pe esd er alatis Sedi a eR dd 
committee .......... They are enforceable by law. Compulsion is an essential feature of taxation 


Besides, if there is no legal basis for these demands by the Government we 
consider that it is not possible to characterise them as anything else than as taxes. 
They were im compulsorily by the Executive and are sought to be collected 
by the State the exercise ínter alia of coercive statutory powers, поз these 
latter are vested in Government for very different purposes. We are clearly of 
opinion that the fact that agreements were taken from some of these merchants 
affords no defence to their claim for refund. 


What remains for consideration is the defence based upon the claim being 
barred by limitation. The contention on behalf of the State is that the claim 
for a sum not legally due but illegally collected ен which was the basis 


of these suits governed by Article 62 of the In Limitation Act which provides 
2 period of three years from the time when the money is received. "That Article 
u Description ef suits. Period af limitati Time from. то 
d . d Jed Mpus bra. 
62. For money payable by the defendant tò tho Three years. When the 
plaintiff for money е the defendant is received.” 
or the plaintiff's usc. 


If this Article were applied the portion of the claim in Civil Hopes No: 200 of 
1962 relating to the refund of surcharge imposed in Шу, 1947 and the entirety of 
the claim in Civil Appeal No. 644 of 1962 would be : 

The suit out of which Civil Appeal No. 306 of 1962 arises, namely, O.S. No. 2 
of 1951 on the file of the Subordinate Judge, Rajahmundry made a claim for the 
refund of the surcharges collected from him in uly, 1947, December, 1947 and 
November, 1948. The claim in regard to the surcharges of December, 1947 and 
November, 1948 were within the three-year period of limitation provided by Article 
62, but the claim as what was collected in July, 1947 was nd that period. 
‘The learned Subordinate Judge who negatived the defence on the plaintiff 
being the agent of the Government decreed the suit in its entirety holding that it 
was not Article 62 that applied but Article 120 of the Indian Limitation Act which 
Prescribes a period of six years. The learned Judges of the High Court havi 
dismissed the suit on the merits had no occasion to consider the proper Article of 
Limitation that would govern the different claims contained in the suit. 

The other appeal in which the question of limitation arises is Civil A 
No. 644 of 1962. That arises out of Original Suit No. 18 of 1954 filed before the 
Subordinate Ju of Rajahm which claimed repayment of sums paid in 
July, 1947, Bebe 1947 aa NO 1948. In the plaint the dieron 
which payments were made- by him were stated as - 29th November, -1947, 9rd 
=з уст ae ee 





1. L.R.(1939) А.С. 168 : 102 L.].P.C. 17. 
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June, 1948, 30th November, 1948 and Ist August, 1949. The suit was filed on 
27th November, 1953 and unless therefore the period of limitation for the claims 
in the suit was the six-year period ified in Article 120 the entirety of the claims 
in the suit would be barred. The learned Subordinate Judge upheld the claim of 
the plaintiff to refund on the merits but dismissed it on the d that it was 
barred by limitation. The plaintiff filed an appeal to the High Court but as his 
claim was rejected on the merits it become unnecessary to decide whether the suit 
was also barred by limitation. In view of our decision that the surcharges were not 
legally levied and that the Government was not authorised to collect them, the ques- 
tion whether the suit is barred by limitation necessarily arises for consideration. 

It was submitted by the learned Counsel for the appellants that it was not Article 
каре a cogs шана cee us the residuary Article 

20 which runs : 


“ Description of swit. Period of limitation. Tums from cohich 

period begins to run. 

120. Suit for which no period of limitation is Six years. When the right to 
: provided elsewhere in this Schedule. suc ассгисз.” 


As Article 120 can apply only if no other specific Article were applicable, we have to 
examine the question whether there is any other specific Article applicable and in 
particular whether the language of the first column of Article 62 covers a suit асар 
a claim of the nature made in the plaint before us, The contention urged on beha 
of the appellant in Civil Appeals Nos. 306 and 644 of 1962 was that the Article refers 
to “money payable by the defendant to the plaintiff” only in those cases where “the 
money was received by the defendant for the plaintiff's ще”. The latter condition 
that the money which is sought to be recovered must have been received by the defen- 
dant for the plaintiff's use should, it was urged, be literally satisfied before that 
Article could be applied. In other words, the contention was that that Article could 
not apply unless at the moment when a defendant received the money, he received 
it specifically for the use of the plaintiff. On the other hand the rival construction 
suggested by the ndent was that the language of the Article had reference to the 
action “ for money and received ” as known to the English Law, and that the 
reference to the receipt being for the plaintiff's use was a technical term of English 
pleading and law which im upon a defendant who received money in circum- 
stances which in justice an ity belo to the plaintiff rendered its receipt a 
“ receipt by the defendant to the use of the plaintiff". Неге, it was pointed out, 
the money was received by the defendant from the plaintiff which the plaintiff 
was not bound in law to pay but which he was compelled or forced to pay use 
of the threats or apprehension of legal process. The circumstances, therefore, in 
which the money was received were, it was said, such that notwithstanding that the 
receipt by the defendant purported to be for his own benefit still it was money which 
at the very moment of the receipt in justice and equity belonged to the plaintiff, 
and that was the whole basis of the plaintiff's claim on the merits. 


The questions for consideration, therefore, are : (1) Does Article 62 embody 
the essential elements of the action known in English Law and pleading as the “ action 
for money had and received to the plaintiff's use "? (2) Does the fact that at the 
moment of receipt the defendant intended to receive the money for his own 
benefit and not for the use of the plaintiff render the Article inapplicable? Stated 
in other terms is a literal compliance with the words that the money must have been 
received by the defendant for the plaintiff's use necessary before the Article applies, 
or is it sufficient that the circumstances of the case are such that the plaintiff 
being entitled in equity to the money, the law would impute to the defendant the 
intention to hold it for the plaintiff's use and compel a refund of it to the plaintiff. 


There has been difference of opinion on the exact rationale on which that 
obligation was rested. One view was based on imputed promise or a quasi-contract 
which cast an obligation on the conscience of the to restore benefits unjustly 
obtained. That quasi-contract was ессе by the allegations, necessary in 
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the ancient writ of indebitatus assumpsit. There has been some difference of opinion 
observable in the cases decided by the several High Courts as to the circumstances 
in which Article 62 could be invoked. The con has ranged on the point 
аз to whether there ought to be a literal compliance with the last part of the first 
column of the Article before it could be applied. This in its turn, as we shall show 
penu stems from a difference of opinion as to the rationale on which the action 
or money had and received rests in the English Там. . 


The doctrine on which the action for “ money had and received ” was based. 
was propounded by Lord Mansfield in Moses v. Macferlan* where it was explained 
that it lay “ for money which ex aquo et bono the defendant ought to refund ” and in 
a later case? as “‘ à beral action, founded on principles of equity, where the 
defendant cannot conscientiously hold the money”. In later decisions it was said 
to be based not merely on an equitable doctrine but was а Common Law right*. The 
Jural basis on which the action was originally supported, was a promise to 
the defendant implied or imputed by law. Lord Mansfield explained : EU 

** Ifthe defendant be under an obligation from the ties of natural justice to refund, the law implies 
a debt and givesthisaction, founded on the equity of the plaintiff's case, as it were upon а contract. "* 
Moses у. Macferlan! itself was an action of assumpsit and the imputed promise was 
an extension of the principle on which it was in its origin based as stated in Cheshire & 
Fitfoot. In the third Edition of Bullen and Leake published in 1868 they said :® 

“ The action for monty had and received is the most comprehensive of all the common counts: 
It is applicable wherever the defendant has received money, which, m justice and uity, belongs to 
the plaintiff under circumstances which render the receipt of it a receipt by the defendant to the 
use of the plaintiff. 

But, despite this formidable measure of unanimity, the abolition of the forms of action in the 
middle of the nineteenth century and the temptations of a new analytical jurisprudence gradually 
undermined Lord Mansfield’s position. So long asthe common lawyers thought in terms of procedure 
and associated quasi-contract with the writ of Imdebitatus Assmmpstt, they were content to accept the 
implications of unjust benefit. But when they abandoned their traditional forms and substituted а 
Есенни of tort and contract, the old explanation seemed no longer to suffice. The various actions 
grouped under the inzidious title of quasi-contract were clearly not tortious ; 1f the new antithesis of 
the common law was inevitable, they must perforce be contractual. And, as they were equally clearly 
not based upon any genuine consent, they must rest upon an implied or hypothetical agreement.” 

Various bases have been ed in modern times as the rationale and proper 
foundations on which to rest this action. But we are not concerned with these 
theories or their history and evolution in England. What is of relevance is the 
content and significance of the words “received by the defendant for the plaintiff's 
usc". Article 62 in its present form was first enacted in the Limitation Act of 1871 
as Article 60 and it has continued in the same terms since then with only a poda 
in its number. We have, therefore, to see what exactly the draftsmen of this Article 
meant when it was first introduced in 1871. In Mahomed Wahib v. Mahomed Ameer* 
Mookerjee, J. explained the basis of Article 62 in these terms : 

“The Article, when it of a suit for money received by the defendant for the plaintiff's use» 

points to the well-known English action in that form ; consequently the Article t to apply wherever 
the defendant has received money which in justice and equity belongs to the plaintiff under circum- 
stances which m law render the receipt of it, a recerpt by the defendant to the use of the plaintiff. ” 
In other words, the learned Judge held that it was not n in order to attract 
Article 62 that at the moment of the receipt the defendant should have actually 
intended to receive it for the use of the plaintiff and that it was sufficient if the receipt 
was in such circumstances that the law would impute to him an obligation to retam 
it for the use of the plaintiff and refund to him when demanded. In Biman Chandra v. 
Promotho Nath® it was said, following the decision in Mahomed Wahib v. Mahomed 
Ameer that Article 62 most nearly approaches the formula of ‘‘ money had and 
received by the defendant for the plaintiff’s use, if read as a description and apart 
from the technical qualifications imported in English Law and Procedure”. 


1 
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A different note was, however, struck by the Calcutta High Court in Anantram 
Bhattacharjee v. Нет Chandra Каті. It was not a case where the defendant directly 
received the money from the plaintiff but where a defendant withdrew from the office 
of the Collector an amount which in law belonged to the plaintiff. 'The learned Judges 
held that there was no reason why the artificial form of action of money had and 
received should be imported to decide a question whether the suit would come under 
Article 62. Ghose, J. with those judgment Walmsley, J., agreed, took the view that 
the Article would apply only to a case where the defendant in terms received the 
money for the benefit of the plaintiff. The learned Judge observed : 


“The Gommon Law form of action for money had and received out of the circumstance 
that at Common Law in England an action im personae is maintainable only on contract or on tort. 
Where therefore an action was not based on tort and the plaintiff was unable to establish any contract 
Uy odene tt waa ind neiaa o DEVO T etae Оа боа of a promise to pay ‘implied in law’ 
in order to give relief to the plaintiff and to meet the Justice of the case. The history of this form of 
клы ишу OI ае орою в кеке бишка" (Speech 
of Lord Haldane, L.C. at pages 415-417, and of Lord Sumner at pages 454-456). It is pointed out 
by Lord Sumner that this was said to be a ‘liberal’ action in that it was attended by a minimum of 
formality, and was clastic and rcadil capable ct b-mg adapted aca ea eae There does not 
appear to bo any кийсе reason Why thisartificia] orm of action should be imported m this country 
in order to decide whether a suit would come under Article 62 of the Limitation Act. In India law 
and equity are administered by the same Courts, which are untrammelled by any technical rules as to 
the form of an action in giving relief to the plaintiff, where the defendant has received money which 
according to the justice of the case Һе ttorefund. The observations of the Judicial Committee 
in the case of Joha v. Dodrell* furnish an illustration of this view. In my opinion the plain meanmg of 
the words in с 62 of the Limitation Act should be given effect to without having recourse to any 
technical rules of English law regarding forms of action. ” | 
He then cited the decision of the Privy Council in Gurudas Pyne v. Ram Narain 5аһш*% 
where Article 120 was applied to a claim against а person in a fiduciary position 
as supporting his views. A similar view was adopted by Chagla, C.J., in Lingan- 
gouda v. Lingangouda® where the learned Judge preferred to follow Anantram’s 
case! in preference to Mahomed Wahib’s case*. In the case before him he held that 
the claim of the plaintiff was an equitable claim and not a contractual claim thus 
attracting not Article 62 but the residuary Article 120. One of the main reasons 
why Chagla, C.J., held that Article 62 should not apply to a case where the terms 
of the section were not literally complied with was that such a construction would 
result in plaintiffs losing a number of cases on шешш of limitation, whereas 
if Article 120 were held applicable they would be sate. There are а few other 
decisions of the High Courts taking a similar view but as these merely follow the 
Calcutta and the Bombay cases we have referred to, it is unnecessary to detail 
them. 4 


Having considered the matter carefully we are inclined to prefer the inter- 
pretation of the Article by Mookerjee, J., in Mahomed Wahils cass. What we аге 
pec with is the meaning of the words employed in the first column of 
the Article which specifies the nature of the suit dealt with. That they were derived 
and adopted from the terminology employed in the English action for money had 
and received is not disputed. The Courts in India being Courts administering both 
law and equity, no doubt we are not concerned with the technicalities of the English 
forms of action which originated at a time before the Judicature Acts when law and 

uity were administered by different Courts. But that is only as regards the merits 
of a claim and its maintainability in а Court. With great respect to the learned 
Judges who decided Anatram’s! and Lingangowda’s* cases, we are unable to agree 
that the changes which the doctrine has undergone in England have any bearing 
on what the Article meant in 1871 when the islature lifted the words descriptive 
of a form of an English action and incorporated it in the Indian statute. Nor are 
we impressed with the argument that if the terms of a specific Article do apply to 





1. КАШ, I.L.R.50 Cal. 475 at 480: A.I.R. LA. 59 (P.Q.). 
1923 . 379. 5. 3 ) LL.R. Bom. 214: A.LR. 1953 
2. LR. 1918) А.С. 398. 


7 Bom. 79. 
3. L.R. (1918) A.C. 563. 6. (1905) I.L.R. 32 Cal. 527 :1 ач, L.J. 167. 
4. (1894) LL.R. 10 Cal. 860: L.R. 11 
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а specific case, one could ignore it and seek a general Article merely on the ground 
that the latter affords a lo period of limitation for the filing of a suit. 

So fir as tHe present сш for recover of a tas Шешу еа consed 
the authorities are fairly uniform that the period of limitation for a suit шын 
a claim is governed by Article 62. Rajputena Malwa Railway Co-operative Stores, А 
The Aj E Municipal Board! arose out of a suit against a Municipal Board for 

refund of certain ostroi duty which they were not legally entitled to levy. The 
suit for that claim was held to be governed by Article 62, the learned Judges 
stating : | 

съ ene масе товоо шин перио сш i in England under the 
Common Law ure Act of 1852. Prior to the passing of the Supreme of Judicature Acts of 
1873 and 1875, there was a number of forms dab аге common indebitatus counts, 
such às counts for money lent, money paid by the раш ро theuse of the defendant at his n 
money received by the defendant for the use of the plaintiff, . The most comprehensive 
old common law counts was that for moncy received by the аан for the use of the plaintif, 
"This count was applicable where a defendant received money which in justice and equity 
the plaintiff under circumstances which rendered the receipt by the defendant to the use of the mtr 
ааа ое tee It was а form of claim which was applicable when the plaintiff's money had been 
wrongfully obtained by tho defendant." 

A similar view was taken of claims of a like nature in Municipal Council, Dindiad у. 
The Bombay Co., Lid., Madras*, India Sugar and Refinery, Lid. v. The Municipal Council 
Hospet*, State of Madras v. А. M. N. A. Abdul Kader*, and The Municipal Commitise, 
Amritsar v. Amar Das*. Learned Counsel submitted that these cases proceeded, 
in great part, on the inapplicability of the shorter icon of limitation Novidid t in 
the particular statutes for amounts improperly collected thereunder. е do not, 
however, consider that this militates, in any manner, from the reasoning upon 
which the decisions are based, for they all refer to the terms of Article 62, to its 
scope and their applicability in terms to cases of suit for refund of tax ill y collect- 
ted. In addition, we might point out that in India Sugar and Ltd. v. 
The Municipal Council, Hospet? the claim for some of the years for which the suit 
was filed was dismissed as barred by limitation by applying the three year rule. 
In fact, learned Counsel conceded that save a | decision in Govind Singh v. 
The Stats of Madhya Pradesh® to which we shall presently refer, Һе decisions were 
Mein ыш, Article 62 to cases of suits for refund of taxes illegally collec- 
ted. We consider t that these decisions are correct and they have applied the proper 
article of limitation. 

qu, О шшщ to Govind іне: cam? it would be convenient to clarify, 

position as regards certain circumstances in which the Article would be in, 
lenti without making any exhaustive list. Where the defendant ies 
splen relationship towards the plaintiff it is clear that Article 62 is inapp le. 
Next even if the claim could Roles eei К ыыы che ce ib ы 
of the English “ action for money had and received," still if there are other more 
specific articles in the Limitation Act— vide e.g. Article 96 (mistake), Article 97 
(consideration which fails) Article 62 would be inapplicable. Lastly, if the right 
to refund does not arise immediately on receipt by the defendant but arises by reason 
of facts transpiring ns: Article 62 cannot apply, for it proceeds on the 
basis that the plaintiff has acause of action for instituting the suit at the very 
moment of the receipt. 

Dc E Dn камоо Mm со MADE 
Pradssh* оп which learned Counsel relied as a decision which had ply 
Article 62 and applied Article 120 to a claim for refund of tax overpaid. E 
the assessee deposited along with his return certain sums. He had 
so was entitled to obtain a refund when the assessment was completed. aa ae 
the amount of that excess was held to be governed by Article 120. It is clear that 
at the time when the assessee made the deposit of the tax he was not entitled to the 


—- 
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l. 
2. er 20): ы: 525 : LL.R. 52 Mad. : 
207 : 1929 409. ; 5. A.LR. 1953 Punj. 99. 
isl TER, 43 Mad. 521: A.L.R. 1943 Mad. 300: (1961) 12 S.T.G. 825: ALR, 1961 M.P. 





1] f ' — Ө, SUBBANNA У. К. SUBBANNA. Ys 67 


refund. That right accrued to him only after the completion of the assessment. 
We consider, therefore, that this decision does not assist the appellant in the cons- 
truction which he seeks to persuade us to adopt of Article 62. 


If Article 62 were the proper Article of limitation applicable, Civil Appeal No. 
644 of 1962 has to ЕН as the suil was Дага у nd years 
after the receipt of the money by the ndent. There should have to bea 
modification in the decree passed in Civil Appeal No. 306 of 1962. The claim in 
that suit included the amounts collected from the appellant as surcharge in July, 
1947, in December, 1947 and November, 1948, i.s., for all the three : 
It is common ground that if the three years’ period of limitation under Article 62 
was applied the claim for the refund of the surcharge imposed in July, 1947, would 
be beyond time. The ap t is, therefore, entitled only to his claim for the refund 
of the amounts collected for the surcharges imposed in December, 1947 and 
November, 1948. 

Аз a result of the foregoing Civil Appeal No. 644 of 1962 shall stand dismissed, 
but there shall be no order as to costs аз the appellant has succeeded on the 
merits of his claim, though the appeal fails on the ground of limitation. ; 


All the other а excepting Civil Appeal No. 306 of 1962 will be allowed 
and the judgment the High owt set alic In Civil Appeals Nos. 101, 131, 168 
to 171, 259, 260, 302, 307 to 810, 838, 839 of 1962 and Civil Appeals No. 325, 
437—441 and 996 of 1963 the decrees of the trial Court shall be restored with 
costs here and in the High Court. : . 

In Civil Appeal No. 306 of 1962 the amount decreed by the trial Court shall be 
modified by deducting therefrom a sum of Rs. 2,725-14-8 made poe 
Rs. 2,261-8-0 paid for the surcharge in July, 1947, together with Rs. 464-6-0 being 
the interest claimed on the said sum. Subject to this modification the decree 
of the trial Court shall be restored with costs here and in the High Court. ^ 

In Civil Appeals No. 303, 837, 840—857 of 1962 the suits will be decreed for 
the amounts prayed for with costs throughout, 

In the computation of the costs in this Court two sets of hearing fees shall be 
allowed—one set to be shared by the appellants in Civil Appeals Nos. 131, 170, 307 
to 309 and 837—857 of 1962 and the other set by the successful appellants in the 
other appeals to whom we have awarded costs. 

ORDER or тнк Court:—The appeals are disposed of in accordance with the 
majority judgment. 

V.K. 


———— Order accordingly. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) M E 
PRESENT :—RAGHUBAR DavAL, J. К. MupHOLKAR AND S. M. Surg, JJ. 
Chittoori Subbanna .. Appellant* 
v. 
Kudappa Subbanna and others .. Respondents. 


Civil Procedure Gods (V of 1908), sections 11, 97, Order 20, rule 12 (1) (c) aud Order 41, rule 2—Pure 
question of law —If cam be raised for first time before appellats Gourt—Discretion of appellate Court—Interference 
roith by Supreme Gourt—Preliminary decree for masne profits until delivery of possasstom— Proper consiruction-—Ne 
appeal filed from such a preliminary dacree—JFudgment-debtor if prectuded by section 11 or section 97 from 
contending that mesna profits cannot bs axperded for more than three years from the dats of the preliminary decree. 

By majority :—A puro question of law not dependent on the determination of any question of fact 
can be urged at any stage of the litigation be it in the Court of last resort. 

An appellant cannot at the hearing of an appeal claim a right to urge a new point which has ne 
boen taken in the grounds of appeal. But ho can make a separate application for permision to take up 
such а point and if such aa application is mado, the appellate Court will have discretion to allow the 
су —————————— ——.——— 


*O.A. No. 598 of 1961. | 18th December, 1964, 
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application or refuse it. Tho discretion exercised by the appellate Court (High Court in the instant. 
case) is certainly not to bo interfered with by the Supreme Court except for good reasons. 

Per Mudchelkar,7.—It is right and proper that parties to a litigation should not be permitted to 
sot up the grounds of their claims or defence in driblets or at different stages and embaras the opponents. 
Considerations of public policy require that а successful party should not, at the appellate stage, be- 
faced with new grounds of attack after having repulsed the original ones. ‘The proper function of an 
appellate Court is to correct an error in the judgment or proceedings of the Court below and not to: 
adjudicate upon a different kind of dispute, a dispute that was never taken before the Court below. 
Yt is only in exceptional cases that the appellate Court may in its discretion allow а new point to be 
raised before it provided there are good grounds for allowing it to be raised and no prejudice is caused 
thereby to the opponent of the party permitted to raise such point. But where the appellate Court in. 
exercise of its discretion refuses leave to a party to raise such point there is little scope for any indul- 
gence being shown by the Supreme Court. 

Where a party omits to raise an objection to a direction given by the lower Court in its judgment,. 
he must be deemed to have waived his right and he cannot, for the first time at the hearing of an appeal. 
from the decision of that Court challenge its power to make the direction. 

Held on the facts, (by majority with Mdkelkar, J., dissenting), that the High Court was in error- 
in refusing to allow the appellant to raise, at the stage of the hearing of an appeal from a final decree: 
granting mesne profits, the pure question of law that meme profits could not be granted for more than 
three years from the date of the preliminary decree. The omission of the appellant to raise the point. 
before the trial Court did not amount to his waiving his right to raise tho objection and no prejudice 
would have been caused to the respondent by the appellant raising the new ground at the hearing of 
the appeal. 

By majority (Mxdkclkar, J., disscnting).—Where a preliminary decree is passed directing an 
enquiry as to meme profits from the institution of the suit until delivery of the immovable property 
to the decree-holder, the decree should be construed to mean a direction for an enquiry upto the date 
of delivery or upto three years from the date of the decree whichever be carlier. The language of 
Order 20, rule 12 (1) (е) of Civil Procedure Code makes it clear that a Court cannot direct an enquiry 
and pass a final decreo with respect to meme profits for period exceeding three years from the date 
of the preliminary decree and therefore when a preliminary decree docs not mention the period for 
which mesmo profits would be paid or states that meme profits would be payable upto the delivery of 
possession, the decreo should be во construed as to be in accordance with Order 20, rule 12 (1) (e). 

The decree is so construed not on account of the vagueness of the expressions used for decreeing. 
mesne profits or directing the enquiry about meme profits but on account of the fact that the decree 
for future meme profits or direction about them is not based on the decision of any controversy bet- 
ween the parties but is made in the exercise of the discretionary power vested in the Courts by the 
provisions of Order 20, rule 12 (1) (с) of the Civil Procedure Code. The Court is deemed to exercise 
the power in accordance with the law and a decree which decrees or directs enquiry about meme 
profits for the period of dispossession or until delivery is construed аз a decree for meme profits for а 
period of three years from the date of the decree if possession is not delivered within that period. 

When a preliminary decree directa an enquiry into meme profits upto the date of delivery of 
possesion the Court does not decido the period for which the decree-holder would be entitled to get 
momo profits. Hence the fact that in such a case no appeal has been preferred from the preliminary 
decree would not preclude the judgment-debtor from contending, at the time of the passing of the 
final decree or in an appeal from tho final decree that meme profits could not be awarded for a period. 
excocding 3 years from the date of the preliminary dectee. Section 97 of the Civil Procedure Code 
would not be applicable to such а case. The question about the proper period for which mesne profits 
was to be decreed really comes ир ог decision only at the time of passing the final decree. 

Nor doessuch a direction in the preliminary decree operate in terms of section 11 of Civil Procedure 
Code, or on general principles, as res judicata for the simple reason that the direction is not based on 
the decision of any matter in controversy, between the parties but is given in the exercise of the dis- 
cretionary power vested in the Court under Order 20, rule 12 (1) (e). Again for similar reasons, the 
principle that а Court can decide а question within its jurisdiction wrongly as well as rightly and in 
tho decision said to be wrong had become final the Courts have to respect it, will not apply to these 
cases. р 

Per Madhelkar, J. (dimenting).—The question of construction of а decree can only arise where 
the decree з ambiguous. А preliminary decree which directs an enquiry into теке profits upto the 
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date of delivery of possession does not suffer from vagueness, ambiguity or such incompletencss as to 
make ita enforcement impossible. It would not be right for а Court to characterise a term of а 
decree which upon its faco appears to be clear and complete, as being vague or incomplete merely 
because in its view that term із erroneous and then proceed to interpret it. 

Even assuming that the direction in the preliminary decree that meme profits shall be determined 
and consequently will be payable right up to the date of delivery of pomemion whenever the event 
occurred is wrong that decision has to bo given effect to when it ix not challenged by taking a further 
appeal and has become final by the operatio n of the provisions of section 97 of the Code of Civil Pro- 
cedure. Even assuming that one of the terms of a decree is erroncous in law the decree is nonetheless, 
binding upon the parties until and unless it is corrected in appeal or other appropriate proceeding. 
Such a decree cannot be treated as one passed without furisdiction. For, it is well settled that while 
it is the duty of a Court to decide right it may well happen that it decides wrong. Whichever way it 
decides, it acts within its jurisdiction and not beyond it. A wrong decision is no doubt vulnerable 
but it does not automatically become unenforceable. Unless corrected in the manner provided for 
in the Code of Givil Procedure it will operate as res judicata between the parties in all subsequent stages 
of the lis. 

Ap from the Judgment and Decree dated the 18th September, 1958 of 
the Ап Pradesh High Court in Appeal Suit No. 736 of 1952, 


A. V. Viswanatha Sastri, Senior Advocate (K. Rajindra Chaudhuri and К. Р. 
Chaudhuri, Advocates, with him), for Appellant. 


K. Bhimasankaram and К. N. Rajagopala Sastri, Senior Advocates (T. Satyana- 
rayana, Advocate, with them), for Respondent No. 1. 


'The Court delivered the following Judgments 
2 kubar Dayal, 7. (on behalf of himself and S. M. Sikri, 7.) :—This appeal 
ы ы о. granted by the High Court of Andhra A DEOR UA of 
execution p ings in execution of а decree dated 7th March, 1938. Kudappa 
Subbanna, plaintiff No. 2 and respondent No. 1 here, was held entitled to the pro- 
perties mentioned in Schedules A and C and to 1/24th share in the properties men- 
tioned in Schedule B attached to the plaint. € defendants in possession of the 
pre ies were directed to deliver possession to the decree-holder. The pro ies 
in edule B were first to be divided in accordance with the shares ified in 
ph 9 of the plaint and the decree-holder was to be allowed the share to which 
the first plaintiff was shown to be entitled. The trial Court was directed to make an 
enquiry into the mesne profits from the date of the institution of the suit and pass a 
final decree for payment of the amount that be found due upto the date of delivery 
of possession to the second plaintiff. Possession over the propertes in Schedules 
А and C was delivered to the decree-holder on 17th, 18th and 20th February, 1943. 
On 23rd June, 1945, the decree-holder filed Т.А. No. 558 of 1945 to revive and con- 
tinue the earlier I.A. No. 429 of 1940 which had been presented for the ascertainment 
of furture profits and was struck off on 25th September, 1944. On 28th July, 1948, the 
Subordinate Ju decreed the mesne profits and interest thereon for the iod from . 
1926-27 to 1942-48 with respect to the A and C Schedule properties. The amount 
decreed was Rs. 17,883-8-3 including Rs. 10,790 formesne profits. He also decreed 
mesne profits with respect to the В Schedule properties upto 1946. They are not 
in dispute now. 


On 22nd April, 1949, Chittoori Subbanna, Ist defendant, appealed to the High 
Court. The decree-holder filed cross-objections and claimed Rs. 19,000 more 
stating that the amount of mesne profits actually due to him would be about 
Rs. 45,000 but he confined his claim to Rs, 19,000 only. 


On 13th September, 1958, the High Court dismissed the appeal, but allowed the 
cross-objection, the result of which was that the amount of mesne profits decreed by 
the Subordinate Judge with respect to the A and C Schedule properties was increased 
very substantially. e amount decreed for meme profits was raised to Rs. 17,242- 
12-0 and, consequently, theamountof interest also increased. Chittoori Subbanna 
then oDtained leave from the High Court to appeal to this Court as the decree of 
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the High Court was one of variance and the value of the subject-matter ih dispute 


' was over Rs. 10,000. : 


Chittoori Subbanna, appellant, applied to the High Court for permission to 
raise an additional ground of appeal to the effect that the trial Court was not entitled 
to grant mesne profits for more than 3 years from the date of the decree of the High 
Court. The High Court disallowed that prayer for the reasons that he had not taken 
such a ground in the memorandum of appeal and had, on the other hand, conceded 
béfore Ше Commissioner and thetrial Court that accounts could be taken ‘upto 1943 
in respect of À and C Schedule properties, that he had elected to have the profits 
determined by the trial Court upto the date of delivery of possession and that if he 
had taken the objection earlier, it would have been open to the second plaintiff-res- 
pondent to file a suit for the recovery of mesne profits beyond the three years upto 
the date of delivery of possession. It is urged before us for the appellant that the 
High Court was in error in not allowing the appellant to have raised the objection 
based on the provisions of Order 20, гше 12, Civil Procedure Code. We agree with 
this contention. The question sought to be raised was a pure question of law and 
was not de кше оп the determination of any question of fact. ` The first ү же 
Court ought to have allowed it, Such pure questions of law are allowed for the 


‚ first time at later stages too. 


The ap t could not have claimed and ны е лас dicht tous the 
new point w. has not been taken in the grounds of appeal. He made a separate. 


А septation fo ‘for permission to take up that point. The procedure followed . was in 
co 


BIET WI what bad Deen suggeited in Wilson v. Unites Combes: Бай, Гаа.» 
to the effect: 


“ If in excep РЕНАН notice, 
it will I D conveniens дель byasubetantive аробае, to to thon of which thoy bee genet 
o appeal. 


. ls to hear 


~ Im Yeswant Deorao Deshmukh v. Walchand Ramchand Kothari*, this Court allowed a 
question of law to be raised at the hearing of the appeal even though no reference to it 


:*; bad been made in the Courts below or in the grounds of appeal to this Court. * "This 


Court said: 
“If tho facts proved and found as established are sufficient to make out а case of fraud within 


` “the esie усын осоп may not bo serious, as the question of the applicability of the 


section law and such а question could be raised at any stage of the case and 
REAT EE сек ө The following observations of Lord Watson m Commecticat Fire 

Inzmwramcs Go. v. Kavenagh*, are relevant. He said: When a question of law is raised for the first 
lc ee ee оа 


ae hag ни The expedi it is not only коше еАг Ба ссора in Шора аке р enter- 
the 


ency ху of adopting dia 2 сше ше may be doubted when the ca cannot bo 
disposed of without d considering which the Court of té review, 


is placed in a much les ассан 


Again, it was said in M. K. Ranganathan v. Government of Madras* : 


^ The High Court had allowed the Respondent 3 to raise the question even at that late stage 
pee the DEn COAR НЕ belie o6 of law and the learned Solicitor-Gencral therefore rightly did not' 
pren the first contention Я 

In Ittoavira Mathai v. Varkey Varkey*, this Court did ı not allow the question of 
limitation to be raised in this Court asit was considered to be not a pure question of 
law but a mixed question of law and fact. This Court said at page 911: 


* Moreover, the appellants could well have raised the question of limitation in the High Gourt 


in of the decree which had been in their favour bythe trial Gourt. Had they dane 19, 
, the h Gourt would have looked into the records before it for sa itse} whether the suit was. 
within time or not. The point now raised before us is not one purely of law but a mixed. of 


fact and law. No specific респ prouad Das сусп bern (акел im the petition 
олиге, we decine 1 дү гун Айе the ты tht the auteurs barred by | 


t before 
time. In the cir- 
o leave to the appellant to raise the point of limitation before us.” 
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-The High Court had discretion to allow the application ог to refuse it. The 
discretion exercised by the High Court is certainly not to be interfered with by this 
Court except for good reasons. 

We shall deal with the reasons given by the High Court for rejecting the appli- 
cation and, in so doing, indicate why we consider those reasons not to be good reasons 
for disallowing the prayer made in the application. | 

In Rekmat-un-Nissa Begam v. Price!, the observations at page 66 indicate that a 
discretio order can be justifiably disturbed if the Court acts capriciously or in 
disregard о any legal principle in the exercise of its discretion. is, however, 
cannot be taken to be exhaustive of the grounds on which the discretionary order is 
to be interfered with. crie enc tai МА есы 
was not in conformity with the principle that a question of pure law can be urged at 
any stage of the litigation, be it in the Court of the last resort. . 


There was no question of the ap Рв conceding before the Commissioner 
that meme profits could be legally allowed up to the date of delivery of possession. 
No party had raised the question as to whether mesne profits could be allowed up to 
three years subsequent to the date of the High Court decree or up to the iter date 
when possession was delivered. When no such dispute arose, there was no questi 
of the appellant’s making any such concession. Similarly, no question of the ap 
lant's electing to have the profits determined by the trial Court up to the date of deli- 
very of possession could have arisen when no dispute about this matter had arisen 
between the parties. The utmost that can be said 1s that both the parties, the décree- 
holder and the j ent-debtor, were under the impression that mesne profits could 
be awarded till the date of delivery of possession. as directed by the decree of the 
High Court. The fact that the appellant raised no such objection before the Com- 
бажысы or the trial Court, does not mean that he had pvc his consent ‘for the 

etermination of mesne ts for the period subsequent to the expiry of 3 years. 
from the date of the High Const decree and that the order of the trial Court-for the 
payment of mesne profits up to the date of delivery..of possession is .an order based’ 
on the consent of he parties. ; D 


' In the circumstances of the case, we are not prepared to hold that the omission. 
of the appellant to raise the point before the trial Court amounts to his waiving his 
right to raise the objection on the basis of Order 20, rule 12, Civil Procedure Code 


. The case reported as London, Chatham and Door Railway Со. v. Sowth- 
Eastern Railway Co. is not to the point. The facts of that case Were 
different. An ent between two railway companies under the authority 
of an Act of лашы contained a provision that all matters in difference 
between them would be referred to arbitration under the Railway Com- 

ies Arbitration Act (22 & 23 Vict. c. 59). Section 26 of that Act provided 
that full effect should be given by all the superior Courts of law and equity in the 
United Kingdom, according to their respective jurisdiction....to all agreements, 
references, arbitrations and awards, in accordance with the Act. This provision was 
construed not to oust the jurisdiction of the ordinary Courts, but in case of any 
кезиш. on the compliance of the condition in the ent of disputes Dur 
ref to arbitration, the Court was to stay its and to order the case to be 
withdrawn from the Court. The case was decided by the Court when an appeal 
against the finding that the agreement was valid was pending before the House of 
Lords. It is not clear and may, however, be assumed that one of the questions in the. 
au d EEG was ousted if the agreement be a 
good one. The House of Lords and the Court of Appeal did not decide that point. 
аз it is noted at page 101: S ` | 

“ but their ips. stated that thej ènt of the House of Lords, and also thej З 
ment of the несе ac that aon Court of Justice had jurisdiction to pike 


„р. бї) 95, MLJ. 262: LR. M5 LA. 2. (1989) LR. 40 Сыргы. р". ~i 
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estion of the validity of the agreement, and did not decide the question whether the matters in 
dispute arising under the agreement ought to be tried by arbitration.” 
One of the parties applied to the Court to postpone the trial of the action on the ground 
that certain points other than the point regarding the ouster of jurisdiction of the 
Court were before the House of Lords for decision. The prayer was rejected. The 
parties went on with the trial of this action and got a judgment of the Court upon 
the evidence on the matter in dispute between them. It was urged in the Court of 
Appeal that the Court had no jurisdiction to try that matter and that it could be 
determined only in arbitration. The Court of Appeal said the the Court was not 
deprived of its jurisdiction to determine the matters in dispute if neither party 
insisted on arbitration and that the parties ought not to be allowed to raise the point 
of jurisdiction. The reason given by Cotton, L.J., at page 105, is stated thus : 

“ If when they can insist on the Court not going into the merits of the case and deciding questions 
‘between the parties, they abstain from doing во, and are defeatd on the merits, in my opinion it is 


too late to insist before the Court of on any right to object to the jurisdiction of the Oourt 
‘which they might have had if they had insisted on it in a proper way and at a proper time.” 
‘In the present case the a t did not let the trial Court determine the 


‘question of the period up to which mesne profits could be decreed as he had raised 
no controversy in this respect. He did not take a chance of the judgment being 
given one way or the other and therefore the attempt of the appellant to raise the 
question in the High Court was not to get round the judgment of the Court which 
happened to go against him. 

The Commissioner conducted the enquiry about mesne profits from 29th 
August, 1946 till 4th December, 1947. Suits tor mesne profits for the periods between 
7th March, 1941 and 28th February, 1943 could not be instituted in August, 1946 
as the period of 3 years’ limitation for the institution of a suit for mesne profits of 
those years had expired by then. It follows that even if the appellant had raised 
the objection that mesne profits could not be decreed for the period subsequent to 
7th March, 1941, the decree-holder respondent could not have sued in Court for 
the recovery of those mesne profits when he had failed to sue for them within the 
specified period of limitation and therefore could not have been prejudiced by the 
appellant’s raising the new ground at the hearing of the appeal. 

We are therefore of opinion that the High Court was in error in not allowing 
the appellant to urge this additional ground before it. 


be awarded ‘to the decree-holder for a period subsequent to the expiry of three 
from the date of the High Court's decree, i.e., su uent to: 7th March, 1941. 
"Ihe contention for the judgment-debtor is that mesne Дош cannot be awarded 
for the period su uent to 7th March, 1941 in view of the provisions of Order 20, 
rule 12, Civil ure Code which reads : 
“12. (1) Where a sult is for the recovery of posseaslon of immovable property and for rent ог 

-mame profits, the Gourt may рам а decree— І 

(а) for the possession of the property ; 

P) for the rent or meme profits which have accrued on the property during a period prior to 
Е Gr eo hat at cine nad ep Tq ишк гше ло. prd 

(е) directing an enquiry as to rent ог meme profits from the institution of the suit until— 

(i) the delivery of possession to the decree-halder, 

(ii) tho relinquishment of possession by tho judgment-dobtar with notice to the decree-hokder 

the Court, or ' 


The main point for determination in this Кеша о зе, mesne profits could 


(lii) the expiration of three yoars from the dato of tho decree, whichever event first occurs. 
inquiry is directed under clause (5) or cla ‚ а final decree in respect of th 

arent oc D eros abl Do passed in accordance with the Fendt of such inquiry.” T 
Jt is urged that the direction in the decree for an inqui into the meme profits , 
tip to the date Gt delivery ot poe tee DoE еши to mean a direction for 
жп inquiry into the mesne profits up to the te elivery of possession or up 
three years from the date of the decree, whichever be earlier, as that would be 
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consistent with what the law provides. In support of ths contention, reference 
has been made to Girish Chunder Lahiri v. Shoshi унш Ry апі to other cases 
which followed that decision. The contention for ths decree-holder is that the 
imi decree directed the enquiry into ths m:sne profits from the date of 
the institution of the suit up to the date of delivery of possesion and that this direction 
in the decree cannot be ignored, when inquiring into the mssne profits or when 
ing the final decree, even if it be not in full conformity with the law laid down in 
rule 12 of Order20. It hasalsobeen urged that the judgment-debtor is estopped from 
ising the contention that he is not hable to pay mesne profits subsequent to 7th 
March, 1938 in view of his conduct amounting to his consent in the award of mesne 
profits subsequent to 7th March, 1938. We have already held that the appellant’s 
conduct did not amount to his consenting to mesne profits bring decreed for the 
period subsequent to 7th March, 1941. 


There is no provision of law other than the provision of rule 12, Order 20, Civil 
Procedure Code which empowers the Court to decree mesne profits subsequent to 
the institution of a suit for the recovery of possession of immovable pro and 
mesne profits. It is not disputed for the respondent decree-holder that rule 12, 
Order 20, does not empower a Court to direct an inquiry and a final decree with 

to mesne profits for a period exceeding 3 уча ош Ше date of the decree. 
This is very clear from the language of this rule. The only question is whether 
a decree wherein the Court does not mention the pend for which mesne profits 
would be paid or the Court states that mesne profits would be payable up to the 
delivery o ion, should be construed to be a decree directing that meme 
profits oil be decreed for a period of 3 years from the date of the decree, if posses- 
sion be not delivered within that period. The precedent case-law is in favour of 
the contention for the appellant. The ratio decidendi mainly is that the Court had 
no power to pass a decree against the clear provisions of rule 12, Order 20, and 
that therefore the decree should be so construed as to be in accordance with these 
provisions. 

The law with respect to the decree for mesne profits had been changing from 
time to time, but all the same the expressions in the decree about the period for 
which mesne profits were to be awarded have been considered to be matters of 
construction and had been construed in accordance with the law at the relevant 
time. . 

Sections 196 and 197 of the Code of Civil Procedure of 1859 (Act VIII of 1859) 
dealt with the decree for mesne profits. Section 196 provided that when the suit 
was for land or other property paying rent, the Court might provide in the decree 
for the payment of mesne pon or rent on such land or other property from the 
date of the suit until the date of delivery of possession to the decree Holder with 
interest thereon at such rate as the Court may think proper. It is to be seen that 
the Court was not merely to direct an enquiry about mesne profits and then to 
pass a decree as the present provisions require and that there was no limitation about 
decreeing mesne profits for a period of 3 years only from the date of the decree. 
Meme profits could be decreed up to the delivery of possession. The decree was 
for mesne profits which were to be determined in execution. 


In Fakharuddin Mahomed Ahsan Chowdhry v. Official Trustee of Bengal* the High 
Court decree declared the plaintiff to be entitled to possession of the land mentioned 
in the kabinnama with wasilat from the commencement of Srabun 1267 and did 
not say in express terms the time up tb which the wasilat were to be paid. The 

laint was also not very clear in stating the time up to which wasilat were claimed. 
e Privy Council construed the decree to award mesne profits up to the delivery 
of possession as the reasonable construction would be that the Court, with a view 
to carrying out the object of the Legislature, viz., the prevention of unnecessary 
litigation and multiplication of suits, intended to give, with possession, that wasilat 
which was by law claimable up to the time of possession. 





1. (1900) 10 MLL.J. 356: L.R. 271.А. 110. 2. (1861) L.R.8 1A. 197. 
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Section 211 of the Code of Civil Procedure, 1882 (Act XIV оЁ 1882) provided 
for decreeing the mesne profits up to delivery of possession or up to 3 years after 
the decree, whichever cvent took place earlier. The change of law therefore restric- 
ted the power of the Court to grant mesne profits to а period upto 3 years from the 
date of the decree. In Girish Chunder’s cass? the Privy Council had to consider a 
decree for mesne profits which was passed when section 211 was in force. The 
decree in that case, which went up to the Privy Council, was passed in 1883 and 
had provided that the decree-holder would get mesne profits for the period of dis- 

ion. Possession over the village Л was not recovered till 1892. The trial 
urt allowed mesne done with respect to that vi up to the date of delivery of 
ion. The High Court did not agree and allowed mesne profits for only 

$ years after the date of the decree. It was said at page 126: 

** As to the village of №, their Lordships agree with the High Court. The Subordinate Judge 
gives the plaintiff meme profits up to the date of ровеміоп. But that is more than three from 
the date of the decree, and to the extent of the cxcem is unauthonzedby section 211 of the Code.” 
The principle enunciated in this case about the construction of the decree for mesne 

rofits for the period of dispossession was followed subsequently by the various 

igh Courts on the ground that the Court had no power to award mesne profits 
for a period beyond dies ears from the date of the decree and that therefore the 
decree should be аав to be subject to the condition that if possession is not 
delivered within three years of the decree, the mesne profits would be awarded for 
the period of three years from the date of the decree. These views were 
in connection with decrees which either did not specify any pee for the payment 
of mesne profits or expressly stated that mesne profits would be payable only until 
delivery of possesion. 

In Venkata Kumara v. Subbayamma,! Uttamram v. Kishordas* and Trailokya v. 
Jogendra? the decree simply mentioned the starting point of the period for which 
mesne profits were d or for which an enquiry about them was to be made. 
Tt may be said, as urged for the respondent, that it was open to the Courts to construe 
the decree when the actual language of the decree did not indicate the other terminus 
of the period for which mesne profits could be claimed. It was however not so 
in Girish Chunder’s case! where the decree ided that the decree-holder would get 
meme profits for the period of кре Similarly in Godavari Raja v. Rama- 
chandraswami*, Narayan v. Sono*, Kunwar Jagdish Chandra v. Bulagi Das! and Kanai 
Lal v. Shyam Kishore® the decree allowed mesne profits for the period of dispossession. 
It cannot be said that the decree in these cases was in any way vague or incomplete 
in the sense that its meaning was not clear. Yet in all these cases the Courts 
construed the decree in а manner as would make it in accordance with the law as 
laid down in rule 12, Order 20, Civil Procedure Code. 


The decrees have been so construed not on account of the vagueness of the 
expressions used for decrecing mesne profits or directing the inquiry about mesne 
profits but on account of the fact that the decree for future mesne profits or directing 
enquiry about them is not based on the decision of amy contro between tbe 

ies but js made in the exercise of the discretionary power vested in the Courts 

y the provisions of Order 20, rule 12 (1) (с), Civil Procedure Code. The Court is 
deemed to exercise the power in accordance with law and therefore a decree which 
decrees or directs enquiry about mesne profits for the period of dispossession or until 
delivery of possession is construed as a decree for mesne profits for a period of three 
years from the date of the decree if possession is not delivered within that period. 
This power was given to the Court in order to avoid multiplicity of suits between the 
decree-holder and the сеси сера for mesne profits which the decree-holder 
could rightly claim. е period was, however, restricted to three years in order 
to discourage decree-holders from making delays in taking possession. Ifa decree- 
holder be not diligent in executing the decree, he would have to forego meme profits 





1. (1900) 10 M.L.J. 356: L.R.27 Т.А. 110. 5. (1943) I M.L.J. 253: АТК. 1943 Mad. 354- 
2. ALR. 1915 . 226. 6. ТЛ I.L.R. 24 Bom. 345. 

3. 19083 LL.R. 24 Bom. 149. . . 1959) ILR. 1 АП. 114. 

4. (1908) ILR. 35 Gal. 1017. 8. AIR. 1959 Cal. 76. 
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for the period in excess of three years or would have to institute separate suits to 
recover them. The Privy Council did not pass its order іп Girish Chunder's case! 
on the basis of the decree being vague or incomplete. It simply held that the 
decree for a period in excess of three years was not authorized by section 211 of 
the Code of Civil Procedure of 1882. 

We are therefore of opinion that it is open to the Court to construe the direction 
in the preliminary decree about the inquiry with respect to future mesne profits 
when such direction is not so fully expressed as to cover all the alternatives mentioned 
in Order 20, rule 12 (1) (c), Civil Procedure Code and to hold that the decree be 
construed in accordance with these provisions. 

It is urged for the decree-holder respondent that the trial Court, when passing 
the final decree, could not have ignored what had been decreed under the prelimi- 
nary decree as no appeal against the preliminary decree had been preferred and 
section 97, Civil Procedure Code, provided that where any Дау ieved by a 
preliminary decree passed after the commencement of the a did not appeal 
from such decree, it would be precluded from disputing its correctness in any appeal 
which might be preferred from the final decree. "The object of section 97 is that 
questions which been urged by the parties and decided by the Court at the 
stage of the perl j decree will not be open for re-agitation at the stage of the 

tion of the decree and would be taken as finally decided if no appeal 
had been preferred against the preliminary decree. The provisions of this section 
appear to be inapplicable to the present case. 

The imi decree directed an inquiry about the mesne profits from the 
date of the institution of the suit up to the date of delivery of possession to the decree- 
holder. The decree-holder could not have felt aggrieved against this order. The 
judgment-debtor could not have insisted for detailing all the various alternatives 
mentioned in Order 20, rule 12 (1) (c) and he could not have expected that possession 
would not be taken within three years of the decree. The direction about the 

uiry with respect to future mesne profits does not amount to an adjudication 
and certainly does not amount to an adjudication of any controversy between the 
ies in the suit. It has no reference to any cause of action which had arisen 
In favour of the plaintiff-decree-holder before the institution of the suit. The 
direction was given on account of a special power given to the Court under Order 20, 
rule 12 (1) (c) of the Code to make such a direction if it considered it fit to do so. 
It was within the discretion of the Court to make the direction or not. The Court 
does not decide, when making such a direction, the period for which the decree- 
holder would be entitled to get mesne profits. No such point can be raised before 
it, The judgment-debtor’s liability to mesne profits arose under the ordinary law 
and a suit for realizing mesne profits could be separately filed, by the decree-holder. 
The provisions of Order 20, rule 12 (1) (c), are just to avoid multiplicity of suits 
with consequent harassment to the parties. The mere fact that the direction for an 
«дш into mesne profits is contained in a preliminary decree does not make it 
a part of the decree against which alone appeal could have been filed. The 
appeal could be filed only after a final decree is passed decreeing certain amount 
for mesne profits to the decree-holder. It follows that the question about the proper 
period for which meme profits was to be decreed really comes up for decision at 
the time of passing the алгас hy which thle the partes in tie sult would bé 
in a^position to know the exact period for which future meme profits could be 
decreed in view of the provisions of Order 20, rule 12 (1) (c). 

The direction in the preliminary decree cannot operate, in terms of section 11, 
Civil Procedure Code, or on general principles, as res judicata, for the simple reason, 
as stated earlier, that the direction 15 not based on the decision of any matter in 
controversy between the parties and is gi in the exercise of the power vested in 
the Court under Order 20, rule 12 (1) (2). Again, for similar reasons, the E 
that a Court can decide a question within its jurisdiction wrongly as well as 
rightly and, if the decision said to be wrong had become final, the Cours have to 


respect it, will not apply to these cases. 
1. (1900) 10 MLJ. 356: L.R. 271.А. 110. 
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We therefore hold that the judgment-debtor appellant is not precluded from 
contending that mesne profits could not be awarded for a period exceeding three 
years from the date of the decree. 


We may now consider the question from another aspect. Rule 12, Order 20, 
Civil Procedure Code requires the Court to direct, at the time of passing the pre- 
imi decree, an inquiry as to mesne profits from the institution of the suit until 
the actual delivery of possession of the property to the decree-holder or until the 
expiration of three years from the date of the decree whichever event first occurs. 
The Court at the time of the passing of the decree is not in a position to say which 
of the three events mentioned in clause (c) of sub-rule (1) or rule 12 will deter- 
mine the pericd for which merne profits would be payable to the decree-holder. 
Either, therefore, the Court has to repeat the various alternatives mentioned in 
this clause in the judgmcnt and the decree which is to follow the judgment or the 
judgment and the decree for mesne profits is to be construed in accordance with 
these provisions. It is prefcrable to construe it in this way rather than to insist 
that the Court should mechanically repeat in the judgment and decree the various 
provisions of clause (c). It may scmetimes even happen that the enquiry into 
meme profits is ccmpleted before the expiry of 3 years and that the final decree 
follows in due course while in fact no possession had been delivered by then. It 
would not be possible for the judgment-debtor to contend at that time that the decree 
has not been properly Pu une and that it should state that in case possession 
is not delivered within the period of three years, mesne profits would be payable 
only for the period of three years from the date of the decree. It does not appear 
to be desirable that the passing of the final decree be put off till either possession 
is delivered or a period ot tue years had expired from the date of the decree. 

Lastly, we may draw attention to a possibility of the decree-holder gaining 
by his own default, if he did not take possession for a period longer than 3 years after 
the date of the decree, when the decree did not specify the period for which mesne 
profits would be allowed or merely stated that mesne profits would be paid until 
delivery of possession. ‘The law did not contemplate such a case and therefore 
clearly provided the maximum period for which mesne profits would be allowed 
to the decree-holder after the passing of the decree. Such a case was Kunwar 
Jagdish Chandra v. Bulagi Das}. 

We therefore hold that a decree under rule 12, Order 20, Civil Procedure Code 
directing enquiry into the mesne profits, however expressed, must be construed to 
be a decree directing the enquiry into the mesne profits in conformity with the 
requirements of rule 12 (1) (c) of Order 20 and that the decree-holder in this case 
cannot get mesne profits for the period subsequent to 7th March, 1941 when the 
three-year period frcm the date cf the High Court decree expired. 

The other question urged for the appellant is that the High Court was in error 
in arbitrarily fixing a higher amount of mesne profits than what had been adjudged 
by the trial Court which had itself arbitrarily increased the meme profits suggested 
by the Ccmmissioner. It was urged for the respondent decree-holder that even 
if the High Court Раа not givcn any гсағоп for fixing the rate of mesne profits at 
a higher rate than tke rate fixed by the trial Court, it must be presumed that the 
High Court had fixed the higher rate after considering the material on record and 
that therefore it cannot be raid that the High Court had fixed meme profits 
arbitrarily. 

It is therefore first necessary to ccnsider whether the High Court had given 

reasons for decreeing mesne profits at a higher rate than that fixed by the 
trial Court. We are of opinion that the High Court had not really come to grips 
with the question of proper mesne profits and that it varied the rates in most cases, 
without expressing its reasons for holding that the Subordinate Judge was wrong 
in his findings regarding the quantum of mesne profits. This is clear from certain 
circumstances. ‘The first is that the High Court overlooked the period of depression 
in considering the quantum of meme profits. 


\ 


1. (1959) LLR. 1 All. 114. 
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The Commissioner divided the period of 17 years from September, 1926 to 
March, 1943 into three periods, viz., 1926 to 1930, 1931 to 1940 and 1941 to 1943. 
The middle period between the years 1931 and 1940 was a period of depression and 
the last period was опе in which prices of commodities had risen to some extent on 
account of World War II. In view of these considerations, the Commissioner 
fixed the rate of profits from land differently for cach period. 

The trial Court fixed at first a normal rate, i.s., a rate which was considered 
adequate for the first and the last period, then made allowance for the period of 
depression and calculated mesne profits at а lower rate for the ten years between 
191 and 1940. ‘The High Court appears to have missed noticing the fact of the 
trial Court calculating mesne profits at a lower rate for the period of ten years. 
It fixed one rate for the period 1926 to 1940 and another rate for the period 1941 
to 1948, and thus overlooked the long period of depression. It is on this account 
that the mesne profits ordered by the High Court are very much higher than what 
were fixed by the trial Court. If this fact had not been ignored, the difference 
between the two amounts would not have been so much and might have been in 
the neighbourhood of Rs. 2,000 plus a corresponding increase in the amount or 
interest. The High Court ap to have missed this point as it was considered 
by the learned Subordinate Judge practically at the end of his judgment, at para. 25. 
Below is given the Table showing reduced rates of profits allowed by the Subordinate 
Judge for the period 1931 to 1940: ; 





S. Мо. Пет of Schedule Profit allowed (zem Sub- Profit allowed per acre 
Judge for pertods 1926-80 & 1941-48 | by deii for pried 
1 


1 [1,4,8,12 of A Schedule Ез. 35 Кэ. 25 
& C Schedule 
2 |9 of A Schedule Rs. 50 (for garden produce) Rs. 40 (for garden 
roduce 
3 |10, 11 of do. Кя. 10 Ra 7 
4 |18 to 20 of do. Rs. 30 Rs. 20 
5 |Ratofitcms of А Sche- No change 
аше, z., 2, 3, 5, 6, 7 
& 131017 
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The second is that the High Court ordered profits at a rate higher than what 
was even claimed by the decree-holder in regard to item No. 9 of the A Schedule 
прене, The trial Court fixed the annual profits at Кя. 50. The High Court 
said : 


“Wo are inclined to think that it is too low. We соћарсе the amount to Rs. 100 per year up to 

1940 and to Rs. 150 for the years 1941 to 1948.” o 

The Commissioner’s report shows that the plaintiff claimed mesne profits for the 

mango at Rs. 150 per acre up to 1940 and later at Rs. 200 per acre, and thus 

claimed about Rs. 94 а year up to 1940 and about Rs. 126 a year for the later 

petiod, the area of the item being .63 cents. The High Court could not be 
ified to award the mesne profits higher than what are claimed by the decree- 

older. 

The third is that the finding of the High Court is not consistent with its reasoning 
with respect to items Nos. 10 and 11 which were pasture lands. The Commissioner 
suggested mesne profits at Rs. 10 per acre and said that tax on item No. 10 was at 
Rs. 6 per acre and on item No. 11 at Rs. 5 per acre. The Subordinate Judge fixed 
mesne profits at Rs. 10 for the .95 acres in area and the proper tax for these items at 
Re. 1. The High Court raised the rate of mesne profits to Rs. 20 for the period up to 
1940 and Rs. 30 for the subsequent period, but confirmed the finding about the 
amount of tax. In making this order the High Court seems to have under 
some confusion, for, the basis of its increasing the profits seemed to be the fact that 
the tax on these jtems was Rs. 5 as it said : 
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* He (the Subordinate Judge) confirmed the finding of the Commissioner in this behalf. The 

ioner gives no reasons as to how he fixed the teat Rs. 10 for the items. It is stated that 

the tax paid on the land is Rs. 5. We are inclined to think that it would be to fix Rs. 20 for 

the items up to 1940 and Rs. 30 for 1941 101949. The tax of Re. 1 deducted the Subordinate 
Judge is confirmed.” 


The basis for raising the amount of mesne profits vanishes, when the High Court 
finally agrees with the Subordinate Judge that the tax would be Re. 1. 


Another consideration is that the Subordmate Judge calculated mesne profits 
for item No. 12, consisting of dry land, at Rs. 35 per acre. The High Court enhanced 
the amount to Rs, 50 per acre, probably thinking that garden crops could be raised 
on this land as it said : 

“ The learned Subordinate stated in paragraph 18 that en crops cquid be grown 
the surrounding lands. Jur Р кы да m 
This is not a very precise summing up of what the Subordinate Judge had said in 
para. 18 of his judgment. -He stated there that the Commissioner had fixed profits 
iu iat 30 per acre per year as in the case of other dry lands and that he 

profits at Rs. 85 acre as Һе had done so in respect of other dry 
lands e however refi to the observation of the Commissioner : 

“ Не observes thai there is evidence to show that on the surrounding werc 
being raised and that there is no оо 
The Subordinate Judge did not бх the rate on the basis that garden crops could be 
raised or were raised on the land of item No. 12 and fixed the rate on the basis that 
it was dry land. The Commissioner too does not appear to hve fixed the rate on 
the basis that garden crops could be raised on this land. 


We may now consider how the High Court dealt with the various items of 
property in À any C Schedules to show that the variations made by it in the rates 
were not based on any basic material on the record. We refer to them in the order 
in which they were dealt with by the High Court. 


Schedule A:— 


Items Nos. 13 to 17.—The Subordinate Judge fixed the rent of these houses at 
Rs. 4 a month. The High Court raised it to Rs. 6 per month merely stating : 


“ We are inclined to think that the rent of Rs. 6 per month might be fixed in regard to theso 
items." 


The reasons given by the Subordinate Judge for fixing the monthly rent at Rs. 4 
are, in his own words : 

“ The Commissioner has however fixed the meme profits for these items at Rs. 2 per month The 
Union tax itself on this house appears to be Rs, 6-4-0 per усаг. The annual tax is generally equivalent 
to about 2 months’ rent. The tux may be taken as а fairly correct basis for foomg the meme profits. 
In that case, the rate fixed by the Commissioner is too low and I would fix the profits for these items 
at Rs. 4 per month.” 

Items Nos. 1, 4 and 8—The Subordinate Judge fixed the actual profits for the 
land comprised in these items at Rs. 35 per acre. His reasons were : 


“ It is seen from the evidence of R.W. 26 that the prices of land and maktas rose about 10 years 
after China Bapanna’s death which took place in 1915. If this statement were to be taken as correct 
and if, according to Exhibits P-10 and P-11, the rent realised by lands works out to Rs. 80 per 
acre, Н cannot be said to be unreasonable or excessive to fix the profits on these dry lands аі Ra. 35 
per acre from 1925 onwards. It may азо be remembered that prices rose. after the close of the 1918 
war. The Commissioner has fixed it at the rate of Rs. 30 only. І would however fix the profits 
on these dry lands at Rs. 35 per acre per year and the petitioner would be entitled to profits at this 
rate on items 1 апа 4 aho from 1926.’ 

The High Court reduced the rate of profits to Rs. 30 per acre for the period up to 
1940 and raised it to Rs. 60 per year for the period 1941 to 1948 and stated, in this 
connection : 


“ The learned Subordinate Judge increased the rent from Rs. 80 to Rs. 85 without giving any 


reasons. We are inclined to hold that in of all these three items, the rate ought to have been 
fixed at Rs. E усап d After there was an increase in prices. We are inclined to 
hold that for all these three items the rate ты be fixed at Rs. 60 per year for the period 1941 to 


1943." 
The High Court was in error in noting that the Subordinate Judge had given no 
reasons for raising the rate recommended by the Commissioner. It із really the 
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High Court which gave no reason for lowering the rate upto 1940 and doubling the 
rate from 1941 onwards. 


Items Nos. 9, 10, 11 and 12,—We have alredy dealt with items 9, 10, 11 and 12 


and shown how the High Court had gone wrong in increasing the rate of profits 
from them. 


Items Nos. 18 to 20.—The Commissioner recommended profits at the rate of 
Rs. 30 а усаг. ‘The Subordinate Judge agreed with him and so did the High Court, 
for the period upto 1940. It however raised the rate to Rs, 60 a year from 1941 
onward stating simply :— 

“ But, so far as the years 1941 to 1943 are concerned, we think it would be reasonable to fix the 
rate at Rs. 60 per acre.” 


Items Nos. 2,3,5, 6 and 7.—-The High Court confirmed the findings of the Subor- 
dinate Judge with respect to the profits for the period upto 1940 but fixed the rate 
per bag at Кз. 10 for the period subsequent to 1941 stating : 


* However, for the years 1941 to 1943, wo fix the rate per bag at Rs. 10-0-0 as the prices had in- 
cicased after 1940.” 


Schedule C. 


The Commissioner allowed profits at Rs. 30 per acre as in the case of dry lands. 
The Subordinate Judge fixed profits at Rs. 35 for the same reason as he had fixed 
that rate for lands of items 1.4 and 8 of Schedule A. The High Court reduced 
the rate to Rs. 30 relying on leases Exhibits P-10 and Р-11 of 1915. It ignored the 
statement of R.W. 26 considered by the Subordinate Judge, that rents increased 
from 1925, 


In view of what we have said above, we are unable to say that the High Court 
was right in considering the rates of profits fixed by the Subordinate Judge to be 
wrong and inincreasing therateof profits for most of the items of Schedules A and C 
and especially, for the period between 1926 and 1940. 


‘Two courses are now open for us. One is to set aside the decree for mesne profits 
and send back the case to the Court below for deciding it with t to the quantum 
of mesne profits. The other is to set aside the decree of the High Court and restore 
that of the Subordinate Judge with respect to the quantum of mesne profits upto 
7th March, 1941, in view of the facts that the mesne profits awarded against the 
appellant are for the period between 1926 and 1943 and that any further enquiry 
about mesne profits would further put off a final decree for mesne profits. In view 
of such a consideration, learned Counsel for the ap t had expressed, without 
prejudice, his client's agreeing to the calculation of mesne profits at the rate 
determined by the trial Court and, consequently, to the decree for mesne profits 
passed by that Court, but the learned Counsel for the decree-holder respondent had 
stated that his client would prefer a fresh decision of the High Court on the point 
in case this Court found that the High Court was not justified to raise the amount 
of mesne profits. ‘The respondent is more interested in the carly finalisation of the 
mesne profits than the appellant and so we would order in conformity with his 
wishes. 

We therefore allow the appeal with costs of this Court, set aside the decree of 
the Court below and remand the case to the High Court to determine afresh the 
quantum of mesne profits upto 7th March, 1941, when the three years from the decree 
of the High Court expired and to dispose of the appeal according to law. 


Mudholkar, 7.—This is an ap from the judgment of the High Court of 
Andhra Pradesh which arose out of a suit for possession and meme profits instituted 
in the year 1926. The suit was dismissed by the trial Court but on appeal the 
Court of Madras passed a decree therein in favour of the second plaintiff who is the 
first respondent before us, on 7th March, 1938. The decree which the High Court 
passed, in so far as mesne profits were concerned, was a preliminary decree and 
therein the High Court made the following provision with respect to the claim for 
mesne profits : 
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“that the lower Court do make an enquiry as to the min» profits from the date ofthe 
institution of the suit and pass a final decres for payment of the amouat that may be found due 
upto the date of delivery of possession to the second plaintiff," 

No further appeal was taken by the first respondent, who is the appellant before 


us, against whom the decree was passed. 


Respondent No. 1 obtained delivery of possession of some property with 
respect to which his claim had succeeded in the year 1943 and of another item of 


property on 15th January, 1948. 


1 
On an application preferred by respondent No. 1 а Commissioner was appointed 
by the Court of first instance for making an enquiry into mesne profits. After consi- 
dering that report the Court passed final decree for a certain amount in favour of 
respondent No. 1. In the course of the judgment it observed : 
“ So far as the A and С schedule properties are concerned, there is no dispute about the mesne 
pue en ing to be ascertained for a period of 17 years, i.s., from 1926 to 1943 
ebruary and for the mesne profits in regard to tho B Schedule properties being ascertained till 1946. 
The contest is only in regard to the quantum and not to the periods mentioned above.” 
The appellant preferred an appeal from the final decree before the High Court of 
Madras which was eventually transferred to the High Court of Andhra Pradesh. 
The appellant, however, did not raise any ground in his memo. of appeal to the effect 
that mesne profits could not-be awarded tor a period in excess of three years from the 
passing of the preliminary decree. He had not raised this question either in his coun- 
ter affidavit in answer to the application made by respondent Np. 1 for the appoint- 
ment of a Commissioner for determining meme profits nor had he raised it before 
the Commissioner. On the other hand it was conceded before the Commissioner, as 
also the Subordinate Judge, that accounts canbe taken up to the year 1943 in respect 
of the properties described in Schedules A and C to the plaint and up to 1946 in 
respect of properties described in Schedule B to the plaint. For the first time, how- 
ever, when the appeal was argued before the High Court of Andhra Pradesh the 
appellant raised the contention that by virtue of the provisions of Order 20, rule 12 
e respondent No. 1 was entitled to the award of mesne profits beyond three years 
from the date of the preliminary decree. In regard to this objection the High Court 
observed : 

“ As the appellant raised no dispute and elected to have the profits determined by the Subordinate 

Judge up to the date of delivery of possession we are not inclined to permit the appellant to raise this 
new ground of a к 
However, as the decision of the High Court was open to further appsal it heard. 
the parties on the new ground raised by the appellant and decided it against him. 
Along with the appeal the Hig h Court dealt with the cross-objection preferred by the 
first ndent in which he clai enhancement of the amount of mesne profits. 
The High Court dismissed the appellant’s appen and tially allowed the cros- 
objection preferred by the first respondent an xuodifed the final decree passed by 
the Court. Eventually the High Court granted a certificate to the appellant and that 
is how the matter has come up' before us. 


Two points were urged on behalf of the appellant before this Court. The first 
is that respondent No. 1 was not entitled to be granted mesne profits for а period 
beyond three years from the passing of the preliminary decree and the other is that 
the High Court was in error in enhancing the amount of mesne profits. Along with 
this appeal we have also heard an appeal preferred by the respondent which is C. A. 
No. 926 of 1963 in which he claimed a further enhancement of the amount of 
mesne profits. 


I have had the advantage of reading the judgment of my learned brother 
Raghubar Dayal in which he has held that the High Court was in error in refusing 
leave to the appellant to raise a new ground at the stage of argument and after allow- 
ing it to be raised has upheld it. In regard to the second ground he has observed 
that the High Court was not right in raising the amount of meme profits and has 

the opinion that the matter be remanded to the High Court for fresh deci- 
sion on the point. He has also expessed the view that the cross-appeal preferred by 
the respondent should be dismissed. 
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I am clearly of the opinion that the High Court was right in refusing leave to 
Шара den у und at the hearing since not only had he not raised 
itin the memo, of appeal but he had also allowed an enquiry into mesne profits by the 
Commissioner to be made, for a period longer than three years fronr the date of the 
decree and participated therein. The reason why a new ground ought not to be 
allowed to be raised at the hearing of an appeal has been so well stated by Lord 
Birkenhead in Wilson v. United Counties Bank 144.7, that I need do no more than 
reproduce what he has said : > 


“ Tho object of indicating in detail the grounds of appeal, both to the Court of Appeal and to 
your House, is that the respondent partics may be accurately and precisely informed of 
the case they have to meet, Their efforts are naturally directed to the contentions which are 
put forward by the appellants. They «re entitled to treat as abandoned comitntions which ате net 
set forth. If in tional cases parties desire to add new ds to those of which they have given 


notice, it will y be convenient, by a substantive a tion, to apply to the indulgence of the 
Court which is to hear the appeal. In the present case, both in the Court of A and before your 
Lordships, entirely new contentions have been submitted on behalf of the ts. Th practice 


is inconvenient and ought in my judgment to be discouraged inf every pomib/^ way.” 
(Italicised words are mine). 


Further, we cannot lose sight of the fact that the t or refusal of permission to raise 
a new ground was within the discretion of the High Court. The High Court has 
given very good and cogent reasons for refusing permission to the appellant to 
raise the new plea and not acted capriciously, as would be clear from the following 


passage in its Judgment : - 


“ In the original grounds of no objection was taken as to tho period for which meme profits 
had to bo paid. Before tho a was taken up, the appellant sought to raise an additional ground 
of vig, that the S i te Judge was not entitled to grant mesne profits for more than 3 

from the date of the High Court's decree. This question was not raised in thé counter-affidavit 

I. A. No. 558 of 1945 on the file of the Subordinate Judge, Eluru or before the Commissioner or 
before the Subordinate Judge. On the other hand, it was conceded before the Commissioner as also 
the Subordinate Judge that accounts can be taken up to 1943 in respect of A und C schedule properties 
and up to 1946 in erga properties, It is for the first time that this objection based on 

i of Order £0, rule 12. Civil ure Code is raised before this Court. If the objection 

been raised in the counter or before the Commissioner, it would have been to the plain- 


tiff to file a suit for recovery of the mesne profits tho 3 years up to the date of deli of 
ion. Аз the appellant raised no te and to have the profits determined by the 
Buhordinate Judge to the date of d of posession, we are not inclined to t the 


appellant to raise new ground of appeal.’ 


We would be going against all precedents as for instance the decision of the 
ivy Council in Retna unica Весит v. Price®, and our recent judgment in Jityavira 

| v. Varkey Varkey*, if we say that despite what the High Court did, we shall 

go into the question ourselves, In that case we have o in column 2 page 911: 


“ It would thus be clear that the appellant has not raised sufficiently clear plea of limitation by 
sta relevant facts and making appropriato avarments. Itisa tly because ofthis that the 
trial though it did raise & ormal iuc of limitation, gave no ding thereon. Nothing would 
havo been simpler for, the trial Gourt than to dismiss the suit on the ground of limitation if the plea 
was seriously raised before it. Had the point been pressed, it would not havo been required to dis 
cuss in detall tho various questions of feci to the merits of the caso before it could dismiss 
the suit. In the plaint tho respondents med that the period of limitation for the suit commenced 
on 15-2-1113 when the High Gourt dismissed the revision tion preferred by the respon- 
dents. The t has not stated that under Article 47 of the Limitation Act, the period of 
limitation is to be computed not from the date of the revislonal order but from the date of the original 
order, Had he done 30, we have no doubt that the 1espondents would at least have placed on record 
bys the plaint tho date on which the plaint was instituted in the Court of the Munaiff. Tbus 
had the p tbeen instituted in the Court of the Munsiff say two months before the expiry of the limita- 
tion, the suit would have been within time on 4-3-1118 when the plaint was represented to the 
реше Udart, computing the Sphere oe ee реш arder. More- 
over, the a ts co well have raised the question of limitation in the Hig Court in of 
the decree w ich had been passed in their favour by the trial Court. Had they done so, the High Gourt 
would have looked into the records before it for sa aS whether the suit was within time or 
not. The point now raised before us is not one law but a mixed question of fact and law. 
No specific ground has even been taken in the petition made by the appellant before the High Court 





1. L.R. (1920) А.О. 102, 106. 3. (1964) 1 S.C.R. 495: ALR. 1964 8.0. 
2. (1917) L.R. 45 LA. 61 : 85 M.L.J. 262: 907. 
A.LR. 1917 Р.О, 116. 
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for t of a certificate on the ground that the suit was barred by time. In the circumstances 
we енде leave to the appellant to raise the point of limitation before us.” 


We refused ission to the appellant tø raise а new ground for two indepen- 
dent reasons. e was that the appellant had not raised a sufficiently clear plea 
in his written statement. The other was that the question was a mixed one of fact and: 
and law. 


І am aware that in Yeshwant Deorao Deshmukh v. Walchand Ramcand Kothar{}; 
this Court has quoted with approval at pages 861-2 the following passage from the 
decision in Connecticut Fire Insurace Co. у. Kavanagh’: 


“ When a question of law is raised for the first time in a Court of last resort upon the construction 
of a document or upon facts either admitted or proved beyond controversy, it is not only competent 
but expedient in the interests of justice to entertam the plea. The expediency of adopting that course 
may be doubted when the plea cannot be disposed of without decidmg nice questions of fact in con- 
Депп which the Court of ultimate review ц placed in a much less advantageous position than the 
Court below.’ 


But there а question of limitation had in fact been raised in the Court below and what 
was sought by the appellant was leave to pressin aid section 18 of the Limitation Act. 
It was in this connection that the observations quoted earlier were referred by this 
Court. Moreover, since this Court negatived the plea based on section 18 on the 
ground that the necessary facts were not established the approval of Lord Watsons’ 
view could at best be said to be a mere obiter. : 


We must also not lose sight of the principle that where a party omits to raise an 
objection toa direction given by thelower Court in its judgment he must be deemed 
to have waived his right and he cannot, for the first time at the hearing of an appeal 
from the decision of that Court challenge its power to make the direction. In 
London Chatham and Dover Railway Co. v. South Faster Railway Со. all the Lord 
Justices of the Court of Appeal have emphatically said thatan omission of a kind 
of which the appellant in case is guilty must be treated as a waiver even ofa plea 
of jurisdiction. In that case there was an agreement between the parties, two railway 
companies, which provided fora reference of all matters of difference between 
them to arbitration under the Railway Companies Arbitration Act, Section 26 of 
the Act required the Cout where one of the parties to the agreement insisted upon 
it, to give effect to and to act in accordance with the agreement, so far as the subm is- 
sion to arbitration was concerned. The defendant pleaded the arbitration agree- 
ment in defence while the plaintiff eT Ne its uds А question was raised 
by the defendant about the competency of the Court to adjudicate upon the validity 
of the ent. Thetrial judge held in favour of the plaintiff and his decision was 
upheld the Court of Appeal. Тһе defendant took the matter to the House of 
Lords and while the ap was pending there the casecame upbefore Kekewich, J. 
One of the questions in the appeal was whether, if the ent was a good one, 
jurisdiction of the Court was ousted. The defendant е an application for post- 
ponement of the action because certain other points decided by the Court of Appeal 
which had gone to the House of Lords would be material. But the defendant did 
not say in the application that the question about the jurisdiction ofthe Court was 
also before the House of Lords and that for this reason it ought not to be put to the 
trial of the action till it was finally decided. The trial then proceeded and judgment 
was given on the basis of th: evidence. When the matter went to the Court of 
Appeal the defendant contended that the Court had no jurisdiction to go into the 
merits ofthe case. Negativing it, Cotton, L.J., said : 

ыыт n the defendants did not say, ‘ while the decision in the House of Lords is ponding 
wo cannot contend that this point ought to go to an arbitrator, but we do not abandon it, we sti 
desire to keep 1t open’; but they goon with the trialand they get the judgment ofa Court upon the evi- 
dence on the question which they now say tho Court ought never to have entertained. In my opinion 
parties ought not to be allowed to do that. If when they can insist on the Court not going into the 
merits of the case and deciding questions between the parties, they abstain from doing po, and are 





1. d 8.0.7. 19 : (1950) S.C.R. 852 : ALL, 2. L.R. (1892) А.С, 473. 
1951 8.Q. 16. 


R 3. (1889) 40 D. 100 at p. 106-109, 
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defeated on the merits, in my opinion it istoo late to insist before the Court of Appeal on any right to 
object the jurisdiction of the Court which they might have had if they had insisted on itin а proper way 
and at a proper time.” (p. 105) 


“ Having regard to the course which was adopted іц the Court below, I think the defendants 
must be treated as having waived this objection in the Court below, and it would not be right for us 
to entertain it on appel.” (p. 107) 


Bowen L.J., agreeing with the other Lords Justices said : 


“ I agree with the Lord Justice that here, if the point had been taken and insisted upon from the 
first, there might have been no answer to it ; but, at all events, when the point is not taken from the 
first, it is to be treated as having been abandoned in that way ; and when a point such as this is waived 
and not insisted upon, tho Court is not ed at any stage of the litigation to go back and treat 
the parties who have waived it as parties who have not done so." 


This is not an isolated decision, nor indeed does it lay down a novel rule of practice 
It is right and proper that parties to a litigation sho d not be permitted to set up the 
grounds of their claims or defencein driblets or at different stages and embarrass the 
opponents. Considerations of public policy require that a successful party should 
not, at the appellate stage, be faced with new grounds of attack after having repulsed 
the original ones. The proper function of an appellate Court isto correct an error 
in the judgment or proceedings of the Court below and not to adjudicate upon a differ- 
ent kind of dispute—a dispute that was never taken before the Court below. It is 
only in exceptional cases that the appellate Court may in its discretion allow a new 
point, to be raised before it provided there are good grounds for allowing it to be 
raised and no prejudice is caused thereby to the opponent of the party permitted to 
raise such póint. But where the appellate Court 1n exercise of its discretion refuses 
leave to a party to raise such point there is little scope for any indulgence being shown 
by this Court. This would suffice to dispose of the question whether meme profits 
could be awarded till the date of delivery but as my learned brother bas considered 
that question on merits, I must deal with it as well 


I t my inability to agree with the decision of my learned brother on the 
merits of the first point. There is no doubt whatsoever that under Order 20, rule 
12 (с) of the Code, a Court has to direct enquiry as to mesne profits from the date of 
institution of the suit until (i) the delivery of possession to the decree-holder ; (ii) 
the relinquishment of possession by the judgment-debtor and notice to the decree- 
holder through the Court or (iii) the expiration of three from the date of the 
decree, whichever event occurs first. Therefore, when the Madras High Court passed 
a preliminary decree on 7th March, 1938, it ought to have given directions with regard 
to the determination of mesne profits in the manner р, for in clause (c) of 
rule 12 (1) of Order 20, Civil Procedure Code. e High Court, however 
chose to make only a single direction and that is that mesne profits be determin 
upto the date of the delivery of ion and nothing more. It may be that the 
High Court did not expect that the deli of ion would be delayed beyond 
three years of the passing of the decree or that e High Court overlooked the possi- 
bility of possession being delivered тоге than three years after its decree. Therefore, 
it does not necessarily follow that the failure of the High Court to make it clear that 
in any case the determination of mesne profitsshall not be for a period in excess of three 
years from the date of preliminary decree was an error. Even assuming that the 
direction in the preliminary decree that mesne profits shall be determined and conse- 
quently will be payable right up to the date of delivery of ion, whenever the 
event , was wrong that decision has to be given effect to. This decree, as 
already pointed out, was not chall by taking a further appeal and has, as 
between the parties, become final by the operation of the provisions of section 97 of 
the Code of Civil Procedure which says : 

“ Where i a i ecree after the commencement of 
Code does aiu Ee E а howell ie olay array disputing its correctness in ү 
appeal which may be preferred from the final decree." 


The appeal before us is an appeal from the final decree. and, therefore, the 
appellant is precluded from making a challenge to a direction їп the preliminary 
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decree. Iam fortified in this view not only by what we have said in Ittyavira Mathai's 
café, in para, 8 at page 910 but also by the recent judgment of this Court is Smt. 
st Bai and others v. Dhansukh Lal and others*. There, Subba Rao, J., speaking for 

e unanimous Court has observed : { | 


“ In а case where a decree is made in Form No. 5-A, it is the duty of the Court to ascertain the 


amount due to the at the date of the preliminary decree. How can the amount due to 
the mortgagee as on the te of preliminary decree be declared unless the net profits realized by him 
from the mortgaged are debited against him ? The statutory liability of the mortgagee to 


account up to the date of the preliminary dea ee would be the subject-matter of dispute in the suit 
in terms of the m deed and deduct the net realizations in the manner prescribed in section 76 
(k) ote Tra ETA sacertas the balance dec to A A 


was directly and substantially in issue in the suit up to that stage. It is settled law that th a 
mortgage suit would be pending till a final decree was made, the matters decided or ought to vo 
e 


That the general principles of res judicata would apply to such a case as this 
was held long ago in Ram Kirpal Skukul v. Mussumat Rup Faris and the view taken 
therein has been followed by this Court in Gulabcand talal Parikh у. The Stats of 
Bombay (now Gujarat) 4, 


It is, however, contended that what the appellant seeks in this appeal from the 
final decree is merely an interpretation of a direction in the preliminary decree and 
that that direction should be construed in such a way as to make it a decree accord- 
ing to law i.«., in accordance with the provisions of Order 20, rule 12, Civil Pro- 
cedure Code. The question of construction of a decree can only arise where the 
decree is ambiguous. A number of cases were relied upon before us on behalf of 
the appellant and some of them have been discussed in the judgment of my learn- 
ed brother as also in the judgment of the Full Bench in Kudapa Subbanna v. Chitturi 
Subbanna and others®, That decision is the subject of the appeal pidan by res- 
pondent No. 1 in С.А. No. 926 of 1963. It may be conceded that where the meaning 
of a term of a decree is not clear or is ambiguous the question of co ing that term 
would arise. In such a case the Court whose duty it is to construe it would be doing 
the right thing in placing upon it a construction which will make it conformable 
to the law. ‘The direction in question contained in the preliminary decree of the 
High Court does not, in my opinion, suffer from vagueness, ambiguity or such in- 
completeness as will make its enforecement impossible. It may be that the High 
Court in making the direction wrongly thought that it had discretion to specify any 
of the three events set out in clause (1) oe 12 of Order 20 or that it expected 
that possession would be delivered by the appellant to the respondent before the 
expiry of three years. Or it may be that the High Court had overlooked the limita- 
tions placed upon the power of the Court by the concluding part of clause (c) of 
Order 20, rule 12 (1). But whether it was one or the other, does not render the 
direction inquestion vague, ambiguous or incomplete. Inordertoascertain whether 
a particular term or direction in a decree is clear and complete or vague and 

biguous the Court must ordinarily confine its attention to the direction itself. 
It will be justified in looking to the other provisions in the decree К here atsean to 
be a doubt about the meaning of its terms or if any of the terms conflict with another 
part of the decree. But where there is no such doubt or conflict the occasion to look 
at the other terms of the decree cannot arise. It is however, not the suggestion of 
Mr. Viswanatha Sastri that this particular term is inconsistent with any of the other 





1. (1964) 1 8.Q.R. 495: ALR. 1964 8.0. 3. L.R. (1883) 11 I.A. 37. 
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terms of the decree, His argument is that if the term is taken by itself it would 
be in conflict with law and so we must read in it the whole of the provisions of Order 
20, rule 12 (1) (с). But then the High Court has clearly selected only a portion 
of this provision and made that alone asa term of its decree, omitting the rest of it. 
The argument of learned Counsel in substance amounts only to this : that the High 
Court in acting in this manner committed an error of law, but mere error of law 
does not vitiate the direction made by the High Court. Even assuming that one 
of the terms of a decree is erroneous in law the decree is nonetheless binding upon 
ера until and unless it is corrected іп appeal or other appropriate . 
Such a decree cannot be treated as one which was passed without jurisdiction. For, 
it is well settled that while it is the duty of a Court to decide right it may well happen 
that it decides wrong. Whichever way it decides, it acts within its jurisdiction and 
not beyond it, as was observed by the Privy Council іп Malkarjun v. Narhart which 
was followed by this Court in Ittyavir Mathai’s cass®, A wrong decision is no doubt 
vulnerable but it does not automatically become unenforceable. Unless corrected 
in the manner provided for in the Code it will operate as res judicata between the 
parties in all subsequent stages of the lis. 

I have not thought it necessary to discuss the various decisions cited at the Bar 
and noted by my learned brother because the decrees, construed in them were 
found to be vague or incomplete. To my mind it would not be right for a Court to 
characterise a term of a decree which upon its face appears to be clear and complete, 
as being vague or incomplete merely because in its view that term is erroneous and 
then proceed to interpret it. So far as a Court whose duty it is to give effect to a 
decree of a Court of competent jurisdiction is concerned it is immaterial whether, 
the term or direction as it stands is contrary to law. So long as it is, on its face 
complete and capable of enforcement it has no power to go behind. For these 
Saepe am of opinion that the first contention raised on behalf of the appellant 
must Е я 


As regards the question of quantum of mesne profits I agree with my learned 
brother that the High Court has given no good reasons for enhancing the amount. 
In dealing with various items it seems to have proceeded on assumptions or raised 
the rates of profits to be allowed without referring to the basis for the enhancement. 
In the circumstances I would agree to the course proposed by him. 


The appeal, therefore, succeeds only partially and in the circumstances the 
appropriate order for costs would be for each party to bear its costs in this Court. 

ORDER or THE Courr :—The appeal is disposed of in accordance with the 
majority judgment, 


V.K. BED Appeal allowed, 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—K. Sussa Rao, J. К. MupHOLKAR AND В. S. BacHawat, JJ. 
Achuthan Nair .. Appellant® 
p. 
Chinnammu Amma and others .. Respondents. 


Malabar Laro— Marumakkathqyem Tarwad—Tarwad or self-acquired property —bPresumption end onus 
of proof. 

Courts have recognised the difference between a joint Hindu family under the Hindu Law anda 
termed under tho Marumakkathayam law in the context of acquisition of properties and have adopt- 
ed different principlesfor ascertaining whether a property acquired inthe name ofa member of the 
family із a joint family property or the self-acquired property of the said member. Under Hindu Law, 
when а property stands in the name of a member of a Joint family, it is incumbent upon those asert- 


1. (1900) 10 M.L.T. 368 : L.R. 27 I.A. 216. 907. 
2. (1964) 1 8.С.В. 495: ALR. 1964 S.C, 
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ing that it isa jointfamily property to establish it. When itis proved or admitted that a family 
possessed sufficient nucleus with the aid of which the member might have made the acquisition, the 
law raises a presumption that it is a Joint family property and the onus is shifted to the individual 
member to establish that the property was acquired by him without the aid ofthe said nucleus. But 
the said principle has not been accepted or applied to acquisition of properties in the name ofa junior 
me mber ofatartad (amamdravax). Thereis no presumption either way and the question has to be 
decided on the facts ofeach case, But it is settled law that if a property is acquired in the name of 
the karnapen there 1s a strong presumption that it isa атбай property and the presumption must 
hold good unless and until it is rebutted by acceptable evidence. 

In the instant case the 4th defendant one of the sons ofthe Ist defendant— karmavati had failed to 
discharge the burden which shifted on himto prove that the property acquired was not tapezk 
property. 

Appeal by Special Leave from the Judgment and Decree dated the 15th July, 
1955 of Madras High Court in Appeal Suit No. 142 of 1951. 


N. C. Chatterjee, Senior Advocate, (R. Thiagarajan, Advocate, with him), for 
Appellant. 


A. V. Viswanatha Sastri, Senior Advocate (V. A. Seyid Muhammad, Advocate with 
him), for Respondents Nos. 1 to 24. 


The Judgment of the Court was delivered by 

Subba Rao, 7.—This appeal by certificate raises the question whether a certain 
property, described as Chalakkode property, is the property of the tavazhi of which 
the appellant and his mother are members or the separate property of the appellant 


Plaintiffa in O.S. No. 108 of 1948 in the Court of the Subordinate Judge; 
Palghat, and the defendants in the said suit are members of a Malabar tavazhi 
originally it was a branch of a iarwad, but separated itself from the said farwad on 
13th July, 1934, under a decree in a partition suit. The said iavazhi owns a number 
of properties. The plaintiffs filed the suit against the tavazhi, represented we its 
manager and others, for arrears of maintenance due to them and for other reliefs 
In the plaint it was alleged that the said Challakkode nilam property was the property 
of the tavazht and, therefore, they were entitled to maintenance from the income of 
the said property also. The defendants in their written-statement denied that the 
said props wa the property of the tavazhi, but alleged that it was purchased from 
and out of the private funds of defendant 1 and her son, defendant 4. One of the 
issues raised was whether the property referred to in paragraph 5 of the plaint 
was tavazhi pro from which maintenance could be claimed. The learned 
Subordinate шде eld that the said property did not belong to the tavazhi but it 
was the personal property of defendants 1 and 4. In the result in giving a decree 
for maintenance, je did not take into consideration the income from the said pro- 
perty. Оп appeal, a Division Bench of the Madras High Court, having regard to 
the relevant presumptions under the Malabar law, held that the said property 
belonged to the tavazhi ; in the result, it allowed the appeal and remanded the suit 
to the Court of the Subordinate Judge for fixing the rate of maintenance after 
taking into account the income from the said property also. The 4th defendant, 
after obtaining the certificate from the High Court, has preferred the present appeal 
to this Court against the judgment of the said Court. this appeal, the plaintiffs, 
the first defendant and other defendants have been impleaded as respondents. 


The only question in the appeal is whether the said property is the property 
of the tavazhi or is the self-acquired property of the first respondent and her son, 
the present appellant. 


Mr. N. C. Chatterjee, learned Counsel for the appellant, contends that the first 
and the fourth defendants are not the managers of the tavazhi properties ; even if 
they are, there is no presumption under the Malabar law that the properties acquired 
in their names аге tavazhi properties ; and that even if there is such a presumption, 
the ap t has proved is relevant evidence that the Challakkode property is 
the self-acquired property of himself and the Ist defendant, 


t AGCHÜTHAN Nam v. CHINNAMMU АММА (Subba Rao, J.). 8) 


Mr. A. V. Viswanatha Sastri, learned Counsel for the respondents, argues that 
the Ist defendant is the karnapati of the tavazht, that she was managing the tavaghi 
properties during the crucial period with the active help of her son, the 4th defen- 
dant-appellant, that there is presumption under the M. thayam law that 
рер нант ые ors пшн і Hee M не property. of the амон 
and that the said presumption has not been rebutted by any acceptable evidence. 
Further, he contends that the same presumption should be invoked in the case of 
the 4th defendant-appellant, who was in de facto ent of the said property 
during the crucial period and that he had kept back the relevant accounts and 
failed to rebut the ier кашы. : 

To appreciate the scope of the said presumption it is necessary to notice briefl 
the relevant legal incidents of “ tarwad Р under the Marumakkathayam law. The 
said law governs a large section of people inhabiting the West Coast of South India. 
* Marumakkathayam ” literally means descent through sisters’ children. There 
is a fundamental difference between Hindu law and Marumakkathayam law in 
that, the former is founded on agnatic relationship while the latter is based on 
matriarchate, The relevant principles of Marumakkathayam law are well settled 
and, therefore, no citation is called for. А brief survey will suffice. 

А family governed by Marumakkathayam law is known as a tarwad : it con- 
sists of a mother and her children, whether male or female, and all their descendants, 
whether male or female, in the [female line. But the descendants, whether male or 
female, or her sons or the sons of the said descendants in the female line do not 
bel to the tarwad—they belong to the tarwads of their mothers. А tavazhi is а 
branch of a tarwad. It is comprised of a group of descendants in the female line of a 
female common ancestor who is a member of the tarwad. It is one of the units of 
the tarwad. It may own separate pro as distinct from tarwad property. The 

ent of a tarwad or tavazhs ordinarily vests in the eldest male member of the 
pese. ERR as the case may be. But there are instances where the eldest female 
member of a tarwad or a tavazhi is the manager thereof. Themalemanager is called 
the karnavan and the female one, karnavati. A karnavati or karnavan is a representa- 
tive of the tarwad or tavazhi and is the protector of the members thereof. He or 
she stands in a fiduciary relationship with the members thereof. In such a system of 
law there is an inherent conflict between law and social values, between legal incidents 
and natural affection, and between duty and interest. As the consort or the children 
of a male member, whether a karnavan or not, have no place in the tarwad, they have 
no right to the property of the tarwad. Whatever might have been the attitude 
of the members of a tarwad in the distant past, in modern times it has given rise to a 
feeling of unnaturalness and the consequent tendency on the part of the male 
members of a tarwad to divert the family properties by adopting devious methods to 
their wives and children, Courts hae recognized the difference between a joint 
Hindu family under the Hindu law and a terwad under the Marumakkathayam 
law in the context of acquisition of properties and have adopted different principles 
Саена whither s property acquired ia die nemi ога таш ога tall isa 
joint family property or the self-acquired property of the said member. Under 
Шайы law, when's perty stands in the name of a member of a joint family, it 
is incumbent upon those asserting that it is a joint family property to establish it. 
When it is proved or admitted that a family possessed sufficient nucleus with the 
aid of which the member might have made the acquisition, the law raises a presump- 
tion that it is a joint family property and the onus is shifted to the indivudual mem- 
ber to establish that the pro was acquired by him without the aid of the said 
nucleus. This is a well-settled proposition of law. But the said principle has not 
been accepted or applied to acquisition of properties in the name of a junior mem- 
ber of a tarwad (anandravan). It was held that there was no prsumption either way ; 
and that the question had to be decided on the facts of each case: see Govinda v. axi; 
Рћати Shetty v. Dejamma*; } Ahmed v. Mammad Kunhi?; and Thatha Amma v. 


Thankabpa*. But it is se law that if a property is acquired in the name of 


1. (1918) LL.R. 36 Mad. 304. ; 4. IO) 2 MLJ. 175:L.L.R. (1947) Mad. 
2. I.R. 1918 Mad. 1367. . 272: AIR. 1947 Mad. 137. 
3. AIR. 1926 Mad, 643. 
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the karmavan, there is a strong presumption that it is a tarwad property and that the 
presumption must hold good unless and until it is rebutted by acceptable evidence: 
see Chathu Nambiar v. Sekharan JNambiar!; Soopiadath Ahmad v. Mammad Кылы"; 
and Thatha Атта v. Thankappa*. 

With this background let us look at the evidence in the case. The first question 
is, who is the manager of the tavaghi ? Kunchu Kutty Amma, the first defendant, is 
the common ancestor and the oldest member of the tavaghi ; defendants 2, 9, 4, 5 
and 6 are her sons ; defendant 7 and plaintiffs 1, 11 and 18 are her da hters ; 
plaintiffs 2 to 10 are the children of plaintiff 1 ; plaintiffs 12 to 17 are the аге 
of plaintiff 11 ; and plaintiffs 19 to 24 аге keiden of plaintiff 18. The plaintiff 
case is that the Ist defendant was the manager of the family and that she was managing 
the properties through her son, the 4th defendant, an Advocate. The defendants 

version is that the 2nd defendant, the eldest male member of the tavazhi, was its 
till he executed a power of attorney in 1946 in favour of the 4th defendant. 
Though there is oral evidence in support of the respective versions, the documentary 
evidence clinches the matter in this . O.S. No. 65 of 1934 on the file of the 
Court of the Subordinate Judge, Palghat, was a suit filed by the members of the 
tavazhi for partition from the tarwad, There it was clearly stated in the plaint that 
the Ist plaintiff, i.e., the present first defendant, was the manager of the tavazhi запа 
it was prayed therein that the tavazht properties be delivered to her. Exhibits 
А-2 to А-5 are the файаз in respect of the properties allotted to the tavazhi ; and they 
show that the patas of the tavazhi pro es were transferred in the name of the Ist 
defendant herein, Exhibits A-6 to А-10 are the surrender deeds executed by the 
tenants of the lst defendant to her as the manager of the tavazhi ; they relate to the 
year 1940. That apart, the 4th defendant himself made admissions in the previous 
proceedings, both civil and criminal, to the effect that his mother was the manager 
of the favazhi and that he was managing the properties on her behalf. In С.С. 
No. 376 of 1942, in the Court of the Sub-Magistrate, Alathur, he deposed as follows : 
** My mother is the manager of my tavazki. I am managing the affairs of my tarhi on behalf 
ofmy mother. І am paying the Government asscasment in respect of the paramba on behalf of 
my mother." (Ses Exhibit A-21.) 
In O.S. No. 154 of 1940 in the Court of the District Munsif, Alathur, he deposed 
as D.W. 1 thus: 


" My mother is the manager of the tavaghi.” (Ses Exhibit A-22.) 
Exhibit А-17 is the pai of the present 4th defendant's father in O.S. No. 237 
of 1942, which runs thus : , 


“ Plaintiff (present first defendant) is manager of her Фара. The properties in these two 
suits belong to that tavazhi.” 


In the cross-examination he further stated that he and his Advocate son managed 
the tavazhi affairs and that the manager was the plaintiff, i.e, the Ist defendant 
herein. For the first time, the 2nd defendant came on the picture only when he 
ve a power of attorney to the 4th defendant describing himself as the manager of 
the lavazhi. The power of attorney is dated 5th Tuly, 1946. Under the said power 
of attorney, the 2nd defendant, describing himself as the karnavan, entrusted the entire 
ent of the tavazhi properties and the conduct of the suits relating thereto 

to the 4th defendant. Learned Counsel for the respondents suggests that this power 
of attorney was given in connection with an earlier suit for maintenance in order 
to deprive the plaintiffs of their right to maintenance to some extent, The 4th defen- 
dant gave evidence in O.S. No. 51 of 1946 on the file of the Court of the Subordinate 
Judge, Palghat, and the deposition is marked as Exhibit B-6; his cross-exami- 
nation therein discloses that the power of attorney was executed only in a hurry for 
the purpose of that suit on a stamp-paper available with a third party and that the 
4th defendant did not carry out any of the directions given thereunder. Except the 
fact that it was filed in that suit, the said power of attorney was not used or acted 





1. (1924)47 MLL.J. 695: A.L.R. 1925 Mad. 3. ae 2M.LJ. 175 : LL.R. (1947) Mad. 
430 (2). 272 : A.L.R. 1947 Mod. 137, 
2. I.R. 1926 Mad. 643. 
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upon for any. other purpose. The recital in the power of attorney that the 2nd 
defendant was the manager is inconsistent not only with the documentary evidence 
we have already considered, but also with the admissions made both by the 4th 
defendant and his father. 


The oral evidence adduced in the case does not the matter further. The 
4th defendant’s father asserts in the examination-in-chief that the 2nd defendant is 
the manager of the tavazhi, that the Ist defendant did not manage the affairs of the 
4avazki at an time, that after partition he was collecting the rents and meeting the 

of the tavazhi and that P.W. 1 (the present Ist plaintiff's husband) was also 
helping bim. In the cross-examination he says that he maintained the accounts, 
but they were taken away by the Ist plaintiff He admits that the Ist defendant 
filed O. S. No. 64 of 1954 as the manager of the tante and that abe wea cadant 
ав the manager in the surrender deeds. Не further admits that though the 2nd 
defendant: was the oldest male member of the lavazhi, he did not look after its affairs. 
As stated earlier, this witness admitted in the earlier roceedings that the Ist defen- 
dant was the manager and the 4th defendant was con ucting the affairs of the tavazhi 
on her behalf. This witness obviously is lying in the witness-box to support the case 
of his wife and son. In his evidence the 4th defendant also asserts that he did not 

the tavazhi affairs before the power-of-attorney was executed in his favour 
io ul 1946. Apart from the admissions made by him in the earlier proceedings, 
the diary kept by him and marked as Exhibit A-16 belies his t version. It 
covers the period from 2nd April, 1939 to о асыр, 1939, It contains some 
items admittedly relating to the management of е tavazhi property. His evidence, 
is inconsistent with the documentary evidence produced in ‘the case, with the 
admissions made by him earlier and with the entries found in the diary maintained 
by him. Үе may at this stage mention that the fact that the learned Subordinate 
Judge ted the oral evidence adduced on behalf of the defendants has no parti- 
cular signi in this case, for the learned Subordinate udge did not examine 
the witnesses in Court, but the oral evidence adduced in earlier maintenance 
suit was marked by consent as evidence in the present case. The learned Subordi- 
nate Judge, therefore, was not in a better position than the High Court in the matter 
of a iating the oral evidence as he could not have observed their demeanour. 
We, ае agrec with the High Court on a consideration of the documentary 
and oral evidence, that the Ist defendant is the Karnavati_of the tavazki and her son, 
the 4th defendant, who is an Advocate, has been managing the properties on her 


4 


If that be so, so far as the Ist defendant is concerned, there is a stro presump- 
tion that the said was acquired from and out of the funds of tavazht ; 
and, so far as the 4th defendant is concerned, in the circumstancs of the present case 
the position is the same ; though in law he was not the manager, we find he was in 
ds facto management of the tapazki properties, and, therefore, in possession of the 
tavazhi properties, its income and the accounts relating to those properties. Being 
in management of the properties, he stood in a fiduciary relationship with the other 
members of the tavazhi. ive of any presumption, the said circumstances must 
be taken into consideration in coming to the conclusion whether the said property is 
tavazhi property or not, 


Let us now trace the title of the Chalakkode property. Chalakkode pro 
ney belonged to Cheerath tarwad, i.s., the tarwad of the 4th defendant’s father 

Ist defendant's husband. One Velu obtained a decree in S.C. No. 126 of 1933 
on the file of the Subordinate Judge, Palghat, against the said tarwad. On llth 
April, 1944, the said decree was assigned under Exhibit B-2 to defendants 1 and 4 
for a sum of Rs. 1,500. No cash was paid towards consideration, but a promissory 
note was executed for the said amount. The assigned decree was put in execution 
and the Chalakkode property was brought tosale and was purchased in the Court- 
auction again in the names of defendants 1 and 4 for a sum of Rs. 1,010. Exhibit 
-А-12 is the sale certificate, It shows that the said amount was set-off against the 
-amount due under the decree. It also discloses that the sale was subject to two 
-ncumbrances of Rs. 10,000 and Rs. 1,500 respectively. These encumbrances were 

8—12 
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discharged by payments made on 25th March, 1946, and lith March, 1946, 

ў ively. It 18 seen from the said narration of facts that Rs. 14,010 was spent for 
securing the said . Who paid the said amount? Is it the tavazht, the 
lst defendant or the 4th defendant alone ? 


It cannot be disputed that the iavazki has sufficient properties and from its in- 
come the Chalakkode could have been purchased. The 4th defendant’s 
father in his evidence admits that the tavazhi got ies under the partition 
decree in O. S. No. 64 of 1934 on the file of the Court of the Subordinate Judge, Palghat 
and even betore tiat it was ii posrami а ae properties and thet the first 
defendant and one Nair were collecting rents of the 
properties. ‘The 4th defendant in his earlier deposition admitted that the tavazht 

t an income of 9,000 paras of paddy. There is also evidence in this case that the 
st defendant had no personal income other than the income from the favazhki and 
her husband did not give her any money. In Exhibit B-7 her husband says that 
the Ist defendant did not use any money given by him for the purchase of any pro- 
Бзр асар Mer ү os din records that the Ist defendant had any 
of her own before the partition. Therefore, if the case of the 4th defendant 

was true, he should have found money to the extent of Rs. 14,000 from his nak 
income, He comes with a definite case. His case falls under two parts. Fhe first 
is that he took on lease the entire Chalakkode lands from the mio and 
was making a profit of 1,300 paras of paddy every year, The part of 
his case is that he was paying subscription to a kuri (chit) started by one Ramaswamy 
Iyer and got Rs, 13,000 from the kwri. Let us now test the of this case. In 
1937 under Exhibit B-12 the 4th defendant obtained а leas of а ion of the 
Chalakkode lands from his father. He sa he ee ees d t of 200 paras 
of paddy out of those lands. He ered his ld in favour of the mort- 
and executed a fresh lease under Exhibit B-13 in respect of the entire Chalak- 

e lands. Не says in his evidence thathe was making a profit of 1,300 paras of 
paddy every year out of the lease. Except his assertion in his evidence there is 
nothing on record to disclose the income he was getting from the said lease and whe- 
ther any of the said income was available for either discharging the promissory 
note or the encumbrances. Indeed, it is admitted in the cross-examination that 
he did not actually cultivate the lands but the 6th defendant was cultivating them. 
His father in his evidence deposes that the 4th defendant did not actually cultivate 
the lands but the п сеш осшщ the lands under the 4th. defen- 
dant and ing 910 paras to the 4 efendant, who used to the same 
prise ris тр а senos ts under the said transi и, This 
covers the period before he surrendered the lease to his father. This evidence 
establishes that he had bo proge i date. As regards the income from the 
Tandi ana еа» ised by him after he took a lease of the land from the mort- 
gagee, he have produced the accounts to substantiate his case ; but, on the 
other hand, he says 1n his evidence : 

“I used to keep accounts from 1944 onwards. І wasin Madras in 1941-42. I had private in- 
come then. I didnot keep any accounts till 1944. My account books kept after 1944 will show my 
private income. Those account books are not produced. My private accounts show my private in- 
come and The income from Chalakkode lands will not find a place in my private accounts 
which show only my profession income.” 

It is not possible to believe that if he was really a lessee under the mortgagee, the 
income from the lands would not have found a place in his accounts. There is much 
to be said in favour of the suggestion that the lease was only a benami for his father, 
that he was never in possession of the pro and, therefore, his accounts would not 
show his income from the said property. е, therefore, hold that he was not the 
real lessee and that even if he was, it has not been established that he made any 
appreciable income from the said property to enable him to save substantial amounts 
therefrom. Те ais now ка Ше OM шо his version. The 
said was purchased in the names of the Lat the 4th defendants: see 
Exhibit А-1 On 12th January, 1944, Ramaswamy Iyer started а Акті consisting 
of 32 tickets, including the stake-holder’s ticket, of Rs. 1,000 each for a total amount 
of Rs. 32,000. Each ticket was divided into two half-tickets of Rs. 16,000 each. 
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The ticket for Rs. 32,000 was purchased in the name of the Ist defendant. On 8th: 
January, 1946, in regard to the half ticket, the 1st defendant and the 4th defendant 
received Rs. 13,000. In regard to the future instalments to be paid by them, they 
executed a mortgage in favour of the stakeholder m ing the Chalakkode 

. This document establishes that defendants 1 4 received Rs. 13,000: 
on б January, 1946. But that in itself does not establish that the subscriptions to- 
the дал were paid by the 4th defendant from his personal income. Indeed, the fact 
that the ticket was purchased m the name of the Ist defendant indicates that it was. 
for the tavazki. Being the de facto manager, the 4th defendant presumably joined 
in the execution of the mortgage deed, ш ере 
the iptions were paid from his personal income by producing relevant 
accounts. t he says in his evidence : 

“ My private accounts will not show the t of Даті subscription in the Rs. 16,000 dari 
Ramsswaml Iyer. The beri reccipt for Rs. 1172-7 is in the Bae rid mother Bee brin 
There is no voucher or bank account to show that I paid Rs. 1,717-0-7 as Euri subscription. MN.. 
Ramaswami Iyer is not summoned as witness to prove that I paid the subscription.” : 
This evidence is destructive of the 4th defendant’s version. He has accounts, but: 
those accounts do not contain any entry in regard to the payment of the iption . 
to the kuri. would not contain such an entry for the obvious reason that the- 
entry must have made in the ра accounts ; but the éavazhki accounts were 
suppressed on the specious plea that they were taken away by the Ist plaintiff, for- 
which i 


there is no justification. The bare assertion to that by the: 
4th d ts father cannot be accepted: 
Learned Counsel for the a t strongly relied upon the evidence of the Ist 


To sum up: the tavachi has i ielding appreciable income from. 
ial out of which the Сыер у Ould hase cece The Ist 
defendant was the karnavati of the tavazhi and the 4th defendant was managing the 
ee рее оооп оеган oE bi mo the Ist defendant. The assignment of” 
of the DH M irs dede e E 
favour of both defendants 1 4 Јат € de facto managers respectively. 
The sale certificates for the same was issued in the names of both of them. The- 
ticket for the keri was admi taken in the name of the 1st defendant and it is. 
admitted by the 4th defendant that his accounts would not disclose that he paid 
the subscriptions to the kwri. So far as the Ist defendant is concerned, the strong- 
presumption against her exclusive title has not been rebutted by any evidence at а]; 
кз regarda Ше Ath defendant, tho following ficta establish that the sed property was; 

į property : (i) the tavazhi енор yi diog ap iable income from 
and out of which the said pro co ve been pursued ; (i) he dh defendant 
was ing the properties of the tavazhi on of the Ist defendant ; (iii) he 
stood in à iary relationship with the members on whose behalf he was manag- 
ing the properties ; (iv) in every relevant transaction the Ist defendant, the karnanati, 
was made a party ; and (v) the 4th defendant has suppressed both the accounts of 
the ѓараз and his personal accounts and has failed to prove that he had any personal 
income from and out of which he could have paid Rs. 14,000 odd towards the pur- 
chase of the said property. The facts certainly shift the burden of proving title to 
the property to the 4th defendant and he has failed to di the same. From the 
aforesaid facts we have no hesitation in agreeing with the finding of the High Court 
that the said property was the property of the tavazhi. 

In the result, the appeal fails and is dismissed with costs. 


K.S. Appeal dismissed.. 
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THE SUPREME COURT OF INDIA. 
| (Criminal Appellate Jurisdiction.) 
Present :—Мв. Jostic8 RaAcHvBAR DayaL, Mr. Justice J. К. MuDHOLKAR 
AND. V. RAMASWAMI, JJ. 
Bhaurao Shankar Lókhande and another ‚2° Appollants® 
v. 
The State of Maharashtra and another — — .. Respondents. 


Hindu Marriage Act (XXV of 1955), section 17, Penal Code (XLV of 1860), sections 404 and 485— 
Offence ef contracting second warriage— Second marriage, to be a valid marriage according to lew applicable. 

Hinda Las—Gandharva form of marriage Exsoutial ceremomies— Invocation before fire and saptapadi 
«ale essential—Custom—Proef—Gandhbarva smarriage—Tomcking of forebecdr—Curtom, not. established. 

The second marriage coniemplated as an offence under section 17 of the Hindu Marriage Act 
-znd sectin 484 of the Penal Code must be а valid marriage performed in accordance with tho require- 
ments of the law applicable to a marriage between the parties, 


The word ‘ solemnize ' in section ddl ымы ener? «о celebrate with pro- 
рет ceremonies and in due form ” 


camus uui Ru MU A quu ‚ бамйатга marriage) aro the 
"invotation before the sacred fire and герара, unlcss otherwise allowed by custom. 


The expremions ‘ custom’ and ‘ usage ’ in section 3 (a) of the Hindu Marriage Act signify any 
‘rule, which, having been continuously aud uniformly observed for a long time, has obtained the force 
rof law among Hindus in any local area, tribe, community, group or family. , 


ERE ee о Qu но Оен eee of a gendharve form of marriage was held 
not proved. ' 


peal by Special Leave fróm the Jugdment and Order dated the 19th A t, 
11968 AP ite ontas High Court СЕ Revision Application No. 388 of 1963. 


| S.G. Patwardkan, Senior Advocate (M. S, Gupta, Advocate, with him), for 
-Appellants. 

W. S. Barlingay, Senior Advocate (B. R. G. K. Achar, Advocate, for R. H. 
-Dhebar, Advocate, with him), for Respondent No. 1. 


The Judgment of the Court was delivered by 


Ragkubar Dayal, J.—Bhaurao Shankar Lokhande, appellant No. 1, was married 
-to the complainant Indubai in about 1956. He married Kamlabai in February, 
1962, during the lifetime of Indubai —Deorao Shankar Lokhande, appellant No. 2, 
is the brother of the first appellant. These two appellants, together with к 
.and her father and accused No. 5, а barber, were tried for an offence under section 
-494, Indian Penal Code. The latter three were acquitted by the Magistrate. A - 
‘lant No. 1 was convicted under section 494, таараа E | yey о. 2 
sfor an offence under section 494 read with section 114, Indian Penal Their 
р to the Sessions Judge was dismissed. Their revision to the High Court also 

i They bave preferred this appeal by Special Leave. 

m cmm c UE necessary 
"ог the tion to estab t of the a t 
No. 1 with Kamlabai i in 1962 had been duly P bud m d ders ard 
religious rites applicable to the form of marriage гараве боде through. It is urged for the 
appellants that the essential ceremonies for a valid marriage were not рас 
-during the proceedings which took place when appellant No. 1 and bai 
married each other. On behalf of the State itia unged that the proceedings of that 
-marriage were in accordance with the custom prevalent іп the community of the 
, И andhar»a form of indue ani tun therefore the second marriage 
ei nopellase No. 1 with Kamlabai was a valid marriage. It is also urged for the 


* Сп. Appeal No. 178 of 1963. Ist February, 1965. 
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State that it is not necessary for the commission of the offence under section 494,. 
Indian Penal Code, that the second iage be а valid one and that a person going” 
thro алу бөти of marriage duking the Ше ше ог tue fist wile would commit 
the offence under section 494, Indian Penal Code, even if the later marriage be void 
according to the law applicable to that person. ; 

Section 494, Indian Penal Gode, reads : 

“Whoever, having a husband or wife living, marries in any case in which such marriage is void 
by reason of its taking place during the life of such husband or wife, shall be ished with poprison— 
ment of either description for a term which may extend to seven years, and also be liable to fine.” 
* whoever........ marries’ must mean ' whoever...... 

whoever........ marries and whose iage is a valid one." 
If the i Mara valid ЛОНА ы the law РАНО ВС partice 
no question ol its being void by reason ofits taking place during the life of the husband’ 
or wife of the person marrying arises. If the marriage is not a valid marriage, it 
is no iage in the eye of law. ‘The bare fact of a man and a woman living as 
usband and wife does not, at any rate, normally give them the status of husband. 
and wife even though they may hold themselves out before society as husband and. 
wife and the society treats them as husband and wife. 


Apart from these considerations, there is nothing in the Hindu law, as applicable 
tamarriages till the enactment of the Hindu Marriage Act of 1955, which made, 
tosecond marriage of a male Hindu, during the lifetime of his previous wife, void. 
Section 5 of the Hindu Marriage Act provides that a marriage may be solemnized 
between any two Hindus if the conditions mentioned in that section are fulfilled 
and one of those conditions is that neither party has a spousc living at the time of 
the marriage. Section 17 provides that any marriage between two Hindu 
solemnized after the commencement of the Act is void if at the date of such i 
either had a husband or wife living, and that the provisions of sections 454 
and 495, Indian Penal Code, shall apply accordingly. The iage between two 
Hindus is void in view of section 17 if two conditions are satisfied : (i) the marriage 
is solemnized after the commencement of the Act ; (ii) at the date of such lige a 
either party had a spouse living. If the marriage which took place between the 
appellant and Kamlabai in February, 1962, cannot be said to be ‘ solemnized,” 
that marriage will not be void by virtue of section 17 of the Act and section 494, 
qu Fonal Codey will UE apply to mich partia ое marcia паа авро 
iving. А 
The word ‘solemnize’ means, іп connection with a marriage,‘ to celebrate 
the marriage with proper ceremonies and in due form’ according to the Shorter 
Oxford Dictionary. It follows, therefore, that unless the marriage is ‘ celebrated. 
or ormed with proper ceremonies and due form’ it cannot be said to be 
* 80. ized’. It is therefore essential, for the of section 17 of the Act 
that the iage to which section 494, Indian Penal Code, applies on account ot 
the рево ihe Act, should have been celebrated with proper ceremonies andi 
in due form. Merely going through certain ceremonies with the intention that 
the parties be taken to be married, will not make the ceremonies prescribed by law 
or approved by any established custom. 

We are of opinion that unless the iage which took between a t 
No. 1 and Kamilaba iin February, 1962, wes perftuined оі Dri 
requirements of the law applicable to a marriage between the parties, the marriage 
cannot be said to have been *solemnized °’ and therefore appellant No. 1 cannot 
be held to have committed the offence under section 494, 1an Penal Code. 


We may now determine what the essential ceremonies for a valid marriage: 
between the parties are, It is alleged for the respondent that the marriage between. 
appellant No. 1 and Kamlabai was in © gandharva ’ form, as modified the custom: 

iing among the Maharashtrians. It is noted in Mulla's Hindu Law, 12th 
ition, at page 605: 7 

“The * iage is the unionof a and а damsel which springs from, 

desire and Comet inclination It ве been adel lear demribed аз an cup for: 
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concubinage. ‘This view is based on a total misconception of the leading texts of the Sroritis. It may 
be noted that the esential] marriage ceremonies are as much a requisite part of this form of marriage 
as of any other unless it is shown that some modification of those ceremonies has boen introduced 
by custom in any particular community or caste." 


At page 615 is stated : 


“ (1) There are two ceremonies essential to tho validity of a marriage, whether the marriage 
fbe in the Brahma form or the Amma form, namely— 


(1) invocation before the sacred fire, and 
(2) UU, аннан tho taking of soven steps by the bridegroom 'and the bride jointly before 


2) A marriage may be completed by the performance of ceremonier other than those referred 
tto in (1) where it is allowed by the custom of the caste to which the parties belong.” 

It is not disputed that these two essential ceremonies were not performed whe” 
appellant No. 1 married Kamlabai in February, 1962. There is no evidence o? 
record to establish that the performance of these two essential ceremonies has bee? 
abrogated by the custom prevalent in their созишу In fact, the prosecution 
led no evidence as to what the custom was. It led evidence of what was pe 
„at the time of the alleged marriage. It was the Counsel for the accused in the case 
"who questioned certain witnesses about the performance of certain ceremonies and 
to such questions the witnesses replied that they were not necessary for the 
А ' form of marriage in their community. Such a statement does not 
"mean that the custom of the community deemed what took place at the ' i 
-of the appellant No. 1 and Kamlabai, sufficient for a marriage and that the 
pe RM ee There ought to 

been definite evidence to establish that the custom prevalent in the community 
"had abrogated these ceremonies for such form of marriage. 


MOE sa аар when appellant No. 1 married Kamlabai, has 
ibeen stated thus, by P.W. 1: 

OMNCM E pie hee aes sheets—were t. А carpet was spread 
-Accused No. 1 then sat on the wooden sheet. vhi gain bie aid о. 9 sat. She мз иш 
д accused No. 1. Accused No. 4 then dr were rs Amd No 

d No: 4 2 
was having one and accused No. 4 having ono in his hand. Accused No. 4 gave the garland 


"No. 3 and accused No. 2 gave the garland to accused No. 1. Accused Nos. 1 and 3 then жас, 
reach other. Then they each struck cach other's forehead.” 


In crose-examination this witness stated : 
* It is not that‘ Gandharos ' асоро о Ot casters Ш periormed осма шуча à Iei le. It is 
o * 


Sitaram, witness No. 2 for the complainant, made a similar statement about what 
happened at the marriage ceremony and further stated, in the examination-in- 


“ Surpan is tho vi of accused No. 3’s maternal uncle and as tho custom is not to perform the 
ceremony at tho house maternal uncle, so it was performed at another place. There is no custom 
«requiring а Brahmin Priest at the time of * Genekaros ’. 


Не stated in crom-examination : 


** A barber is not and accused No. 5 was not present at the time of marriage. Thereisa 
«custom that the father of girl should make to touch the foreheads of the girl and boy to each other and 
ithe ‘Gandkaree’ is completed by the act.” 

It is urged for the respondent that as the touching of the forehead by the 
(bridegroom and the bride is stated to complete the act of ‘Gandharca’ marriage, 
‘it must be concluded that the ceremonies which, according to this witness, had 
"been performed, were all the ceremonies which, by custom, were necessary for the 
validity of the marriage. In the absence of a statement by the witness himself 


that according to custom these ceremonies were the опу ceremonies for 
a valid marriage, we cannot construe the statement that the touching ofthe Die 
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heads completed the 'Gaadharva' form of marriage and that the ceremonies gone 
through were all the ceremonies required for the validity of the marriage. 

B witness No. 9 for the complainant, made no statement about the 
custom, but stated in cross-examination that it was not necessary for the valid per- 
formance of ‘Gandharoa’ marriage in their community that a Brahmin Priest was 
required and Ashtakas were to be chanted. The statement of Jeebhau, 

. witness No. 4 for the complainant, does not show how the custom has modified 
the essential forms of marriage. Не stated in cross-examination : 


This statement too, does not establish that the two essential ceremonies are no more, 
necessary to be performed, for a *Gamdkarsa' marriage. The mere fact that j 
were probably not performed in the two ‘Gandkaroa’ marriages Jeebhau had atten 
does not establish that their is no more necessary according to the 
custom in that community. Further, Jeebhau has stated that about five or seven 
years earlier the performance of certain ceremonies which, till then, were essential 
for the marriage, were given up, If so, the departure from the essentials cannot 
be said to have become a custom, as contemplated by the Hindu Marriage Act. 

Clause (a) of section 3 of the Act provides that the expressions ‘ custom ' and 
San ae any rule which, having been continuously and uniformly observed 
for a long time, has obtained the force of law among Hindus in any local area, tribe, 
community, group or family. 

We arc therefore of opinion that the prosecution has failed to establish that the 
"marriage between appellant No. 1 and Kamlabai in February, 1962, was performed 
in accordance with the customary rites as required by section 7 of the Act. It was 
certainly not ormed in accordance with the essential requirements for a valid 
marriage under Hindu law. 


It follows therefore that the marriage between appellant No. 1 and Kamlabai 
does not come within the expression ‘ solemnized marriage’ occurring in section 17 
of the Act and consequently does not come within the mischief of section 494, Indian 
Penal Code even though the first wife of appellant No. 1 was living when he married 
Kamlabai in February, 1962. 

We have not referred to and discussed the cases referred to in support of the 
contention that the ‘ subsequent marriage ’ referred to in section 494, Indian Penal 
‘Code, need not be a valid marriage, as it is unnecessary to consider whether they 
have been correctly decided, in view of the fact that the iage of appellant No. 1 
«with Kamlabai could be a void marriage only if it came within the purview of section 
17 of the Асі. 

'The result is that the conviction of appellant No. 1 under section 494, Indian 
Penal Code, and of appellant No. 2 under section 494 read with section 114, Indian 
Penal Code, cannot be sustained. We, therefore, allow their appeal, set aside their 
convictions and acquit them. The bail bonds of appellant No. 1 will stand discharg- 
ed. Fines, if paid, will be refunded. 

V.S. Appeal allowed; conviction set aside. 
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THE SUPREME COURT OF INDIA 


PRESENT: —Mr. Јоѕпсн К. боввА Rao, Mr. Justice J. C, SHAH AND MR. 
Justics S. M. SRL 


Commissioner of Income-tax, Andhra Pradesh .. <Appellant* 


y. 
H. E. H. Mir Osman Ali Bahadur Respondent. 


Fncome-tax Act (XI of 1922), sections 8, 8 third proviso, and 41— Imarxxiy from taxation—Assessee, 
irem of Hyderabad—Assessment years 1950-51 and 1951-52—-Iuternational law—Stats—Acgutring 
International personality—Requisites— Tax lability of Sovsrvign ія respect of privats property—No acquisition 
of international personality ky the assessee—Covenant of Merger —Privileges—Personal—No extension to claim 
to immunity from texation—Extension of Income-tax law to Stats of Hyderabad—Liability under the Act for the 
assessment yoat—Hxemption under prcvieus lam or Inisrnational law for the corresponding period of previous 
E n re nite meet Ne UM rt ic Vi Gc ме ат В ‘States (Taxation Concessions) 

, 1950. 


Taxation Concessions Order—Net concerned with exemption to tax. 
Interest on socurities——Securitios of a State Gocermnem— Securities and loans issued by the Hyderabad Siaie— 


Falls within the expresrion—Kxempt from incomm-tax—Secarities, private property of Nizem—Exempt from 
income-iex and super-tax under Government notification. 


Tho ашемсо was the Nizam of Hyderabad and the following questions arose fbr determinations 
Whether, having regard to the Covenant dated 25th January, 1950, the amessee was not liable to tax 
under the Indian Income-tax Act of 1922 and whether under the International law the assemee is 
immune from taxation in respect of tho amemment year 1950-51 ; whether having regard to the pro- 
visions of Part B States (Taxation Qoncesslors) Order, 1950, tho assessce’s Income during the year 
of account was totally exempt from tax; whether for the assemment усаг 1951-52, tho interest received 
by the asscssoc in respect of securities immed by the Hyderabad State (Income-tax free) was exempt from 
tax, The amemce had created two trusts, a Family Trust and a Miscellancous Trust. Under the 
Family Trust deed the title to the Government securities, was transferred to the trustees and they were 
under an obligation to pay the interest or to give the corpus in the manner prescribed thereunder. 
Under the Miscellancous Trust deed, the Hyderabad and Government of India loans were transferred 
to the trustocs, Theqnostion far determination was whether the interest income from the two trusts 
was exempt from payment of taxin tho hands of the assemee. Under item 8 of the Notification dated 
ZIst March, 1922, imued by the Finance Department of the Government of India, fhe interest on 
Govern ment securities held by, or on behalf of, Ruling Chiefs and. Princes of India," as their private 
property, were exempted from payment of income-tax and super-tax. 

Held, that the privileges guaranteed by the Covenant of Merger were only personal privileges of 
tho ашемес аз ancx-Ruler, and those privileges did not extend to the claim to immunity from 
taxation. 

International law vis-s-vis the liability of a Sovereign to taxation in respect of his private property 
js in а process of evolution and hasnot yet become crystallized. But the Nizam of Hyderabad had never 
acquired international personality under International law. 

“Recognition of a State as a member of the family of nations involves recognition of such State’s 
(1) equality, (2) dignity, (8) independence, and (4) territorial and personal supremacy.” 

The history of the status of Hyderabad shows that she was under tho surerainty of the British 
Crown till the Indian Independence Act of 1947 was passed and that thereafter, after negotiations with 
the Indian Dominion, it finally acceded to it. It was never recognized as an international personality 
by the family of nations. It was all through a vassal of the British Grown. The Nizam covld not 
rely upon International law for claiming immunity from taxation of his personal properties. 

Alternatively, under the Indian Income-tax Act of 1922, an individual is assessed to tax on tho 
income, computed in accordance with the provisions of the Act, of the previous year at the rate or 
rates fixed for the усаг by the Annual Finance Act. Ifduring tho amessment усаг an individual 


* Q.A. Nos. 46 to 49 of 1964. 25th October, 1965. 
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is ааста! с to tax, the fact that during the previous year he was not liable to tax at all because there 
was no Income-tax Act in the area to which the Act was extended or because that under an Income- 
tax Act in force therein during that year his income was exempted from tax or because of any other 
law, including International law, he was so exempt from tax, would not be of any relevance. 

After the extension of the Act to the Hyderabad State the charge was under tho Act and not under 
the provisions of the previous law. After 26th January, 1950, the asscascc ceased to be a Ruling Chief 
and he was therefore, liable to amessment under the Act. Ifhe was assomable to tax, the statutory 
charge on his inome during the previous year was only traceable to the Act, which was_retroactive to 
that extent. 

The scheme under the Concesslan Order had nothing to do with exemptions either under the 
Order or under the Act. The Order was only intended to provide a machinery for scaling down the 
rates of tax in relation to the State rates, If there was a State law prescribing rates, it would afford 
the criterion for scaling down the Indian rate of tax: if there was no Stato law prescribing tho rate, 
the schedule of rates annexed to the Order would govern the taxation. Ifthe assesseo was not Hable 
to pay tax under the State law, his non liability related only to the domain of exemption. It would 
be incongruous to say that a person exempted from taxation was payinganilrate. The amemcc was 
not entitled to any exemptions under the Concesslon, Order. 

The interest from securities issued by the Hyderabad State were exempt from income-tax under 
tho third proviso to section 8 of the Act. Thethird proviso uses the expression “ securities of a Stato 
Government" and not the expremion “Government securities". Having regard to tho definition 
of the expremions “ State Government in section 3 (6) (o) and the expression “ Stato ” in section З 
(58) of the General Act Clauses of 1897, it isclearthat the words “Stato Government" used in the 
third proviso to section 8 of the Act takes in the Government of Hyderabad State. The definition of 
* Government securities” іц the General Clauses Act of 1897 саппої be used for the purpose of 
ascertaining the meaning of the expression “securities of а State Government" used in section 8, 
third proviso. 

As the securities held by the assesscc were his private property, he would be entitled to a larger 
relief of exemption from income-tax and super-tax on such securities, under item 8 of the notification, 
dated 21st March, 1922. 

Under section 41 of the Act the Revenue has the option to levy or collect tax from the trustee oc 
beneficiary. The expression “ all the provisions of this Act shall apply accordingly "^ in section 41 of 
the Act indicates that there is no distinction in tho matter of amesability of the income in the hands 
of а trustee or beneficiary as the case may be. Section 41 comes into play only after the Income is 
compated in accordance with Chapter III of the Act. 

The interest from such securities retains its character whether the assesment is made on the 
trustee or the beneficiary. The interest on the securities in the hands of the trustee cannot become 
an income other than such interest in the hands of the beneficiary. Therefore, such interest income 
from securities held by the trustees and received by the asseasce would bo exempt from income-tax 
only under the third proviso to section 8 of the Act. 

Atter the execution of the trust deeds, the securities and the Government loans ceased to bo the 
private property ofthe amemee and they were held by tho trustees not as the private property of the 
amessoc but for the purposes of discharging the obligation imposed on them under the deed. There- 
foro the income from the said two trusts did not earn the exemption from peyment of mrper-tax 
under item 8 of the Government notification. 

Ap by Special Leave from the Judgment and Order dated the 4th July, 1961, 
of the ta Pradesh High Court in Case Referred No. 35 of 19591 

A.V. Viswanatha Sastri, Senior Advocate, (N.D. Karkhanis, К.Н. Dhebar and. 
R.N. Sachthey, Advocates with him), for Appellant (In C. As. Nos. 46 and 47 of 1964) 
and the Respondent (In C. As. Nos. 48 and 49 of 1964). 

N. A. Palkhivala, Senior Advocate, (Amwarulla Pasha, Advocate, and 
J.B. Dadachanfi, О. C. Mathur and Ravinder Narain, Advocates of M/s. J. B. Dada- . 
chanji & Co., with him), for Respondent (In C. As. Nos. 46 and 47 of 1964). 
and Appellant (In C. As. Nos. 48 and 49 of 1964). 

The Judgment of the Court was delivered by 

Subba Rao, J.—These four appeals by Special Leave granted by this Court are 
preferred against the judgment o P Division Bench of the Andhra Pradesh High. 
a mi i i i i iis 


# (1961) 2 An.W.R. 293. 
8—13 
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‘Court at Hyderabad іп а саве referred to it by the Income-tax Appellate Tribunal, 
Hyderabad Bench, under section 66 (1) of the Indign Incometax Act, 1922, herein- 
.after called the Act, in respect of assessments made on Н.Е.Н. the Nizam of Hydera- 
bad for the assessment years 1950-5] and 1951-52. 


The Income-tax Officer, B- Ward, Hyderabad-Decan, by his orders dated 
15th February, 1955 and 31st March, 1956, rejected the objections raised by the 
-assessee and assessed him to income-tax for the said two years. Against the said 
orders the assessee filed two appeals before the Appellate Assistant Commissioner, 
Hyderabad, who by his orders gave some relief in respect of the said assessments. 
‘On further appeals by the assessee, the Income-tax Appellate Tribunal, Hyderabad 
Bench, allowed the appeals of the asgeasee in part and ordered the assessments to be 
revised accordingly. At the instance of the assesses, the Income-tax Appellate 
"Tribunal drew up a Statement of Case and referred four questions to the High Court 
-of Andhra Pradesh for its decision. On 4th July, 1961 the High Court answered 
some of the questions in favour of the assessee and others against him. The Com- 
missioner of Income-tax filed two appeals to this Court, being Civil Appeals, Nos. 46 
and 47 of 1964, in во far as the High Court's judgment went against the Revenue : 
-and the assessee filed two appeals, being Civil Appeals Nos. 48 and 49 of 1964 against 
that part of the High Court's judgment which rejected his contentions. 


To avoid prolixity and repetition we shall state the relevant facts in considering 
«ach of the questions referred to the High Court. 


Questions 1 and 3 may be considered together. The said questions read : 


Question 1.—' Whether in the circumstances of the caso and having regard to the International 
Паз and construction of the Municipal laws and/or the Covenant dated 25th January, 1950, 
(between the asseeseo and the Government of the asseesce was liable to tax under the Indian 
Income-tax Act, 1922, in respect of any part of income ?" , 

Question 3.—' Whether, in event, tho asscasco yed immunity from taxation under 
tthe Indian Income-tax Act, 1922, тевресі of income w &ccrued or arose to him or was 
received by him upto 26th Jannary, 1950 ?' 

These two questions raise the following points: (1) Whether under the International 
law the assessee is immune from taxation in respect of the assessment 1950-51 : 
and (2) whether, having regard to the said Covenant dated 25th » 1950, 
he was not liable to tax under the Indian Incomo-tax Act, 1922. The High Court 
held that under the International law, the assessee being a Sovereign upto 25th 
January, 1950, his income upto that date was immune from taxation and that, the 
Indian Income-tax Act not having expresaly amended the International law in its 
application to India, his income till that date was not liable to tax under the Income- 
tax Act. Asa corrollary from the said conclusion, the High Court held that as the 
.aggessee ceased to be a Sovereign from 26th January, 1950, the income which accrued 
to him thereafter was liable to tax. The High Court rejected the contention of the 
assessee that he was exempted from the liability to pay income-tax under the 
Covenant entered into by him with the Government of India at the time of merger, 


The argument based upon the Covenant may easily be disposed of. The 
xelevant articles of the Covenant read as follows :— 
“ Article 3.—His Exalted Highness the Nizam of Hyderabad and the members of his family 


shall be entitled to all the personal privileges, dignities and titles enjoyed by them whether within 
or outside the territories of the Dominion before the 15th August, 1947. 
Article 4.—The Government of India guarantees the succession according to the laws and 
customs of the Gaddi of the State and tho peroneal ea, privileges, dignities and titles of His 
~ Exalted Highness the Nizam of Hyderabad." 


The argument was that the assessee’s immunity from taXation as a Sovereign 

was a privilege guaranteed to him under the said articles of the Covenant. This 
uestion need not detain us, as it was answered by this Court in Sri Sudhansu Shekhar 
ingh Deo v. The State of Orissa}, in the context of the claim of exemption from 
agricultural income-tax by an ex-Ruler of an Indian State based upon articles in a 





1. (1961) I S.C.R. 779: A.LR. 1961 S.C. 196. 
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merger agreement, similar to the one now шаны This Court held that the 
privileges guaranteed by the relevant articles of merger agreement were only personal 
privileges of the appellant as ап ex-Ruler and that those privileges did not justify his 
claim to immunity from taxation. Following this decision we reject the contention 
-of the assessee based upon the said articles of the Covenant. 


Now, we shall take the first question, excluding that part of it which refers to 
the said Covenant, and Question 3. | 


Мт. А. V. Viswanatha Sastri, learned Counsel for the Revenue, contended that 
under the International law a foreign sovereign was not immune from taxation in 
respect of his private properties situated in the taxing State ; even if there was such an 
immunity under the International law, the assessee, being under the suztrainty of 
the paramountcy of the British Crown, had never enjoyed the status of a Sovereign as 
‘understood in theInternational lawand, therefore, was not governed by thatlaw;and 
that, іп any event, as on 26th January, 1950, the date when he became liable to tax, 
he was no lo a Sovereign and therefore he could not claim exemption under the 
International law. : 


Mr. Palkhivala, learned Counsel appearing for the assessee, while conceding 
"that the assessee Could not claim exemption under theInternational lawin respect of 
the assessment for the year 1951-52, argued that he was not liable to income-tax for 
ithe assessment усаг 1950-51 on the ground that under the Indian Income-tax Act, 
tincome-tax was charged on the assessee’s income received during the accounting 
-year and that as during the accounting year the assessco was a Ruling Chief, he was 
‘exempt from taxation under the International law, He argued that under the 
'Internationallaw, as understood by English Courts, a foreign sovereign was exempt 
‘from taxation, that the said interpretation of the law had become the common law 
«of England and that the said common law was the law of India before the Constitu- 
ion and it continued to have force thereafter by reason of Article 372. 


The validity of Mr. Palkhivala's o ур. upon our acceptance of 
‘four premises, namely: (i) the English Courts have y accepted the view that under 
-the Internationallaw a Sovereign is immune from taxation in respect of his private 
property ; (ii) that it had become a part of the common law of England ; (iii) that 
before the Indian Constitution came into force, the said common law was accepted 
and applied by the Indian Courts ; and (iv) that the said common law so accepted as 
«the common law of this country continued to be in force by reason of Article 372 
-of the Constitution. 


International law vis-a-vis the liability of a Sovereign to taxation in respect of 
"his private property is in a process of evolution. It has not yet become crystalized. 
t is true that some of the text-books on the subject and some of the decisions support 
ihe view that Sovereign Rulers are exempt from taxation : see Halsbury's Laws of 
England, 3rd Edn., Vol. 20, page 589; Oppenheim’s International Law, 8th Edn., 
"Voll, page 759. But even in England the House of Lords іп Sultan of Johore v. 
Abubakar Tunku Bendahar}, observed : 

* Their Lordships do not consider that there has been finally established in England р апу 
absolute rule that a foreign independent sovereign cannot be impleaded in our Courts in any 


Interesting and instructive discussion on the question of a foreign sovereign’s 
immunity from taxation in of his private о is found in the American 
Journal of International Law, Vol. 46 at page 23 under the heading “ Immunity 
from Taxation of Foreign State-owned property.” After an elaborate consideration 
of the relevant material on the subject the learned author concludes thus at page 258 : 

* Immunity from taxation should be the rule when the activities concerned are those ey 
and traditi regarded as vernmental in character ; but when а foreign State engages in - 
Ing та cf a tope generally open to private persona there seems no need to better its competitive 
position or to shift tax burdens to others through giving it exemption from taxes.” 


Hn dealing with taxation of property the learned author says at page 256 thus : 


1. LAR. (1952) А.С. 318, 343. 
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. “The use of these agreements, combined with the practice discussed above, rs to be bring- 
ing about a situation in which it will becoms y recognized that Ini nal law provides. 
for the tax exemption of foreign State-owned property used for functions generally accepted as public.- 


Itis by no moans clear, however, that the same result is either probable or desirable when. 
we aro with property used for purposes which seem more commercial than governmental.’ 


It may also be noticed that in India there is no absolute prohibition against a 
Ruler of a foreign State being sued in India : see sections 86 and 87 of the Code of. 
Civil Procedure. He can be sued with the consent of the Central Government. 
It is not necessary in this case to decide this question as we are satisfied that H.E.H. 
the Nizam had never acquired international personality under the International law.. 
We have noticed the aforesaid facts only to indicate that the question is not free from. 
difficulty and that it requires serious consideration when it directly arises for decision.. 
We 1 therefore assume for the purpose of these appeals that a foreign sovereign 
who has acquired an international personality has such an immunity from taxation. 


_ We shall now proceed to consider the question why in our view H.E.H. the. 
Nizam had never acquired international personality. Asa learned author puts it: 
“Every civilised State whichis a member of tho family of nations is an international person. 
Recognition of a State as a member of tho of nations Involves recognition of such State's. 
(1) equality, (2) dignity, (3) independence, (4) territorial and personal supremacy.” 


According to Oppenheim all the said qualities constitute as a body, the inter- 
national personality of a State. Unless the State of Hyderabad had the said qualities, 
its Ruler could not claim any of the immunities sanctioned by the International law. 
A brief history of the status of the Hyderabad State vis-a-vis the British Crown would 
help us to ascertain its status in International law. 


In 1858 the British Crown took over from the East India Company the- 
administration of the entire territory of India. Thereafter, while the British India 
was under the direct rule of the Clow: the Indian States remained under the 
personal rule of their Chiefs under the suzerainty of the Crown. In the Pronoun- 
cement of Lord Canning he clearly stated: 


“The Crown in England stands forth the unquestioned ruler and paramount power іп all India.” 


This concept of suzerainty of the Crown was also described as “ paramountcy.'" 
The relationship between the paramount power and the Indian States was described. 
in the “ White Paper on Indian States", at page 32, thus: 

“ As already stated tho paramountcy of the British Crown was not co-extenslvo with the rights. 
of the Crown flowing from the Treaties. It was based on Treaties, Prgngomonts, Sanads as 
supplemented by usage and sufferenco and by decisions of the Government of India and the Secretary 
of State embodied in political practice." 

Thesaid White Paper further discloses that while the States were responsible for- 
their own internal administration, the Crown accepted responsibility for their 
external relations and defence. The Indian States had no international status ;. 
and for external purposes, they were practically in the same position as British 
India. The Government of India Act, 1935, gave the Indian States an option to- 
join the federation subject to certain Conditions ; but that part of the said Act was. 
abandoned in 1939. The Indian Independence Act of 1947 introduced a change in 
the relationship between the Crown and the said States. Section 7 (1) (Б) of the 
Indian Independence Act of 1947, reads : 


“ As from tho inted day...... tho suzerainty of His Majesty over the Indian States lapses, 
treaties and agreecmenta In force at the date of tho passing of this Act between His. 


by 
respect to Indian States, all obligations of His Majesty existing at that date towards Indien States. 
or the Rulers thereof, and all powers, rights, authority, or jurisdiction exercisableby His Majesty 
at that date in or in relation to Indian States by treaty, grant, usage, sufference or otherwise ; 
and 


Provided that notwithstanding anything in paragraph (b).......... of this sub-section, 
vx deca had rg d ees o to be given to the provisions of any such agreement as із. 
therein referred to which to customs, transit and communications, and telegraphs, or 
other like until the provisions in question are denounced by the of the Indian State- 


Serie dal s on one hand, or by the Dominion or Province or other pert thereof concerned on: 
the other hand, or are superseded by subsequent agreements.” 
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Though under this Act the paramountcy of the Crown lapsed in regard to 
Hyderabad and other States, the pre-existing agreements with those States continued 
dn respect of specified matters. The lapse of suzerainty or the breaking of ties with 
the British Crown did not ipso facto raise their status to that of international 
personality. It created a void and the position of the States was in a fluid state. 
No de facto or de jure recognition was given to the Hyderabad State or to any other 
‘State by the family of nations. But, after protracted negotiations, the Nizam issued 
‚а proclamation on 23rd November, 1949, Er the Constitution of India, shortly 
чо be: adopted, subject to ratification by the tuent Assembly of the Hyderabad 
State. The sdid Constituent Assembly ratified it and thereafter the Hyderabad State 
‘was included in Part В.о? the First Schedule to the Constitution : see 
LIV, White Paper on Indian States (M.8. 6), page 369 and Basu's Commentary on 
the Constitution of India, 4th Edition, ‘Vol. 4, pages 32-34. 5 

It will be seen from the said history that Hyderabad was under the suzerainty of 
the British Crown till the Indian Ind ence Act of 1947 was passed and that there- 
after, after negotiations with the Indian Dominion, it finally acceded to it. It was 
never recognized as an international personality by the family of nations. It was all 
through а vassalof the British Crown. сереш saysin his book on Inter- 
national Law, Vol, 1, 5th Edn. at pages if 166, that : : 


“ tho position of the Indian States to Great Britain is like that of vassal States which have no 
relations whatever either between 


deciding the present Case. 


. tis, therefore, clear that Hyderabad State did nov acquire international 
nality. under the International law and so its Ruler could not rely upon the 
frea ional law for. claiming immunity from taxation of his personal properties. 


The problem may be looked at fronr a differétit ective, le., on the basis of 
the provisions of the Indian Income-tax Act. ' The an Income-tax Act, 1922, 

‘called the Act, admittedly applied tò Hyderabad Stato from 26th January, 
1950. Under section 3 of the Act, where any Central Act enacts that income-rax 
shall be charged іп any area at any rate or rates, tax at that rate or those rates shall 
be charged for that area in accordance with and subject to the provisions of the Act 
in respect of the total income of the previous year of every individual еіс. Under 
section 2 of the Finance Act of 1950 (XXV of 1950), subject to the provisions 
of sub-sections (3), (4) &nd (5) for the year beginning on 1st day of April, 1950, 
income-tax shall be charged at the rates specified in Part I of the First Schedule : 
under section 13 thereof, if immediately before the 1st day of April, 1950, there was 
in force in any Part B States, other than the States mentioned therein, any law relating 
to income-tax or Super-tax or profits of business etc., that law shall cease to have 
effect for the purposes of assessment under the Indian Income-tax Act, 1922, for 
the year ending 31st March, 1951, or any subsequent year. Under section 2 (14-A),. 
“ taxable territories" shall be deemed to include the merged territories as respects 
any period after the 31st day of March, 1949, for any of the purposes of the Act and 
as respects any period included in the previous year, for the purpose of making any 
assessment for the year ending on the 31st day of March, 1950, or for any subsequent 
year. The effect of these provisions is that every individual was liable to income-tax 
from 1st April, 1950, at the rates mentioned in the Finance Act in reepect of his total 
income of the previous in the merged territories. It is not, and it cannot be, 
disputed that on Ist April, 1950, the assessee was not a R Chief but an ordinary 
citizen of India, residing, within the meaning of section 4 of the Act, in that part of 
ааа) 


1. (1952) 2 О.В. 390 : (1952) 2 АП E.R. 64. í 
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India which was a part of Hyderabad State and so he would be liable to income-tax. 
on 1st April, 1950, in respect of the total income he received in the previous year in. 
the merged territory. It cannot also be disputed that the said taxable total income 
would be computed after giving the necessary allowances and deductions in the manner- 
prescribed by Chapter III of the Act. 


But it is said that as the assessee was exempted under the International law from. 
taXation of his income of the previous year, the Act could not reach that income. 
That conclusion, according to the learned Counsel for the assessee, flows from the 
nature of the tax, namely, that though the year of assessment is 1950-51, the charge 
is not on the income of the year of assessment, but on the income of the previous year. 
Decided Cases no doubt support the contention of the assessee that what is charged im 
the assessment year or the tax year is the income earned during the accounting year 
or the саг year. The Act of 1918 which followed the ish Acts levied tax om 
the income of the year of assessment, NEM the income of the previous years as а 
standard or as a measure. But by the Act of 1922 this principle was changed. Now 
under the Act, tax is assessed in the assessment year on the income of the previous 

. The Judicial Committee in Maharajah of Pithapuram v. Commissioner of 

ncome-tax, Madras}, has brought out this distinction when it said : 

“In the first place, it is clear to their Lordships that under the express terms of section 3 of the 
Indian Income-tax Act, 1922, the subject of charge is not the income of the of assesament, but 
the income of the previous year. This isin direct contrast to the English Act, under 


sured by a yardstick based on previous yeers.” : : 
This Court in Commissioner of Income-tax, Bombay City v. Amarchand 
N. Shroff*, re-stated that principle with approval. | . 
Even so, the income of the assesste during the accounting year has to be com- 
puted only in the manrier prescribed by the Act. Deductions and exemptions from 
the total income can only be those that are provided under the Act. This aspect of 
the case has been brought out with clarity in The Union of India v. Madan Gopal 
Kabra*. The facts in that case were : the ndent resided and carried on business 
in the District of Jodhpur in Rajasthan which was one of the States specified in Part 
B of the First Schedule to the Constitution of India, 1950. The Constitution came 
into force,on 26th January, 1950. The Indian Finance Act, 1950, amended the 
Indian Income-tax Act, 1922, in certain respects and made it applicableto the whole 
of India, except the Btate of Jammu and Kashmir. In May, 1950, the ndent was 
required to file a return of his income for the year ending 31st March, 1950. It was 
contended by the respondent that the income which accrued or arose to him or was 
received by him prior to 1st April, 1950, was not liable to tax on the ground that such 
inoome was notliable to be charged under the provisions of any law validly in force in 
Rajasthan. This Court held that under sub-clause (1) of clause (b) of section 2 
(14-A) of the Income-tax Act, Rajasthan, was to be deemed to be a taxable territory 
for the purpose of section 4-A as respects any period before or after 31st March, 
1950. On that fiction, as the respondent was a resident in such territories within the 
meaning of section 4-A, the income accruing or arising to him in Rajasthan during 
the year 1949-50 would be taxable, This Court further pointed out that Parliament 
under Articles 245 and 246 of the Constitution, read with Entry No. 82 of List I of the 
Seventh Schedule thereof, can make laws with respect to taxes on income for the whole 
of the territory of India with retrospective effect. The effect of the said decision is 
that though by reason of the Finance Act of 1950 the assessee was assessable to 
income-tax only from 1st April, 1950, his income of the ious year was taxable 
even though the said income was not liable to tax before the Indian Income-tax Act 
was made applicable to Rajasthan. To thatlimited extent it had retrospective opera- 
tion. Ifso, we do not see how a person, who Was exempted from tax before the Act 
was extended under the State law or under the International law, would be in a 
better position. 
1. LLR (1946) Mad. 1 : (1945) 2 M.LJ. — S.C.J. 411 : ALR. 1963 aci 1448. 8 
11: ALR. 1945 Р.С. 89. . - 3. (1954) 8.C.J 110 (1954) S.C.R. 541. 
2. (1963) 1 S.C.R. (Supp) 699 : (1963) 1 > 
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The legal position as we apprehend may be stated thus: Under the Act an 
individual is assessed to income-tax on the income of the previous year at the rate or 
rates fixed for the year by the annual Finance Act. The totalincome of the assessee- 
during the previous year is computed in accordance with the provisions of the Income- 
tax Act after giving the relevant allowances and deductions therefrom. If during. 
the assessment year an individual is assessable to tax, the fact that during the pre- 
vious year he was not liable to tax at all because there was no Income-tax Act in the- 
area to which the Act was extended or because that under an Income-tax\Act in force- 
therein during that year his income was exempted from tax or because of any other 
law, including International law, he was so exempt from tax, would not be of any- 
relevance. After the extension of the Act to the Hyderabad State the charge was 
under the Act and not under the provisions of the previous law. Thereafter, the- 
Charge as well as the manner of computation of income did not depend upon the рге-- 
existing law, but only upon the provisions of the Act. Applying the said principles 
to the instant Case, it is manifest that after 26th January, 1950, the assessee ceased 
to be pores Chief and he was, therefore, liable to assessment under the Act. If 
he was le to tax, the statutory charge on his income during the previous year 
was only tractable to the Act, which was retroactive in operation to that extent. His. 
right to exemption, if any, under the International law during the accounting year- 
was irrelevant to the question of taxation under the Act, as the said law ceased to- 
apply to him during the assessment year. 

We, therefore, hold that the High Court went wrong in holding that the income- 
received by the assessee upto 26th January, 1950, was not liable to tax under the Act, 


The second question reads :— 


^ Whether having regard to the provisions of Part B States (Taxation Concessions) Order, 1950, 
the asseesce's income during the year of account was totally exempt from tax ?” 

The High Court answered the question against the assessee. The facts relevant 
to the question are as follows : The asscssee was asssessed to асое EN 
of his income arising in Hyderabad in connection with the assessment years 1950-51" 
and 1951-52, having regard to the provisions of Part B States (Taxation Concessions} 
Order, 1950. It was contended that the assessee was immune from liability to tax 
under the law of income-tax of Hyderabad and, therefore, the rate payable by hirm 
in terms of the order would be nil ; with the result that he would not be liable to алу: 
tax, 


The question turns upon the relevant provisions of the said Order. The said" 
Order was issued by the Central Government in exercise of the power conferred on 
it under section 60-A of the Act. Under that section, the Central Government has the: 
power, if it considers necessary or expedient во to do, to avoid any hardship or anomnly, 
or removing any difficulty, that may arise as a result of the extension of the Act to the- 

territories, by general or special law to make an exemption, reduction in, 
tate or other modification in respect of income-tax in favour of any Class of income, 
or in regard to the whole or any part of the income of a On or Class of ns. 
Pursuant to that power the al Government issued Part B States (Taxation: 
Concessions) Order, 1950, making Semone reductionsin the rate of tax and modi- 
fications specified in that Order. At the outset it may be noticed that under this 
Order no exemption was given to an ex-Ruler from paving income-tax or super— 
AA S 00) income accrued to him in the Hyderabad State. А of para-- 
phs 3 (11) (a), 3(111), 3 (iv), 3 (v) and 3 (vi), para. 4 (iii), para. 5 and para. 6 of the 
der shows that the Order was made mainly to give relief to the aseessee in Part B: 
States where the rates of tax were less than the rates ibed in the Act. 
* Indian rate of tax” was defined in para. 3 (iii) and “State rate of tax” was 
defined in para. 3 (v). Under the Explanation to para. 3 (v), if there was no State: 
law relating to C of income-tex and super-tax, the Schedule annexed 
to the Order prescribed the rates. The tax on the basis of “Indian rate of tax '" 
and the “ State rate of tax ” before the appointed day were calculated and the lesser 
rate was made payable: see paras. 5, 6 of the Order. The entire scheme evolved” 
a machinery to give a rebate on the difference of tax calculated on the basis of the- 
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said two rates. The said scheme had nothing to do with exemptions either under 
the said Order or under the Act. It was argued that, as under the State law the 
assessee Was immune from liability to tax, he was in effect liable to pay only nil tax 
under the Stato law. On the basis of niltax under the State law, the argument pro- 
ceeded, by applying the principles of the said Order, no tax would be payable by 
the assessee. We cannot accept this argument., The Order was only intended to 
provide a machinery for scaling down the rates of tax in relation to the State rates. 
If there was a State law prescribing rates, it would afford the criterion of scaling 
down the Indian rate of tax; ifthere was no State law prescribing the rate, the schedule 
of rates annexed to the Order would govern tho taxation. If the assessee was not 
liable to pay tax under the State law, his non-liability related only to the domain 
of exemption. It would be incongruous to say that a person exempted from taxation 
was pa anilrate. This would be an obvious attempt to subvert the scheme 
of the Order to reach a desired result. We, therefore, hold, agresing with the High 
Court, that the assessed was not entitled to any exemptions under the said- Order. 


We shall now take up the first part of the 4th question, which reads : 


;" Whether on the facts of the caso the Interest received by the assesses in г of 3 cent. 
‘Nizam Government income-tax free loan 1360—70 Fasli of the face value of 1,45,200, the 
24 por Tos елуп ora esl o кең ГЕ Fasti of tho value 
© 1.05 crores, the 2{-рет cent. Nizam Government 1363—73 Fasli of the face value of 
Rs. 200, and the 24 per cont. Hyderabad Government loan 1384 Fasli of the face value of Rs. 8 
«rores was exempt from tax.” E c 

: This question relates only to the assessment year 1951-52. The securities were 
issued by the Hyderabad State free from income-tax. The High Court held that they 
were exempt from income-tax under section 8 of the Act. Under section 8 of the 
Act, tax shall be payable by an assessee under the head “‘ interest on securities ” in 
respect of the interest receivable by him on any-of the securities of the State Govern- 
ment. . But, under the third proviso thereto. the income-tax payable on the interest 
receivable on the securities of the State Government issued income-tax free shall be 
payable by the State Government. It was argued for the Revenue that the expression 

“securities of a State Government" in the proviso does not include. the securities 
issued by the Hyderabad State. This contention was sought to be sustained on the. 
basis of the definition of “Government securities" in section 3 (24) of the General 
Clauses Act; 1897, which reads : , 


“< Government securities’ shall mean securities of tho Central Government or of any State 
"Government but in Act or Regulation made before the commencement of the Constitution 
shall not include ties of the Goverment of any Part B State.” proe T 

Relying upon this clause it was contended that the securities issued by the 
"Government were not covered by the said proviso. There is an obvious fallacy in 
this argument. To ascertain the meaning of an expression in a Central Act, it is 
permissible to look into the General Clauses Act to find out how that expression is 
defined in the General Clauses Act. The General Clauses Act affords a dicti 
for words used in the Central Acts to the extent provided thereunder. Proviso 
to section 8 of the Act does not use the expression “ Government securities” but 
only mentions “ securities of a State Government". There is, therefore, no scope 
to ascertain the meaning of the latter expression with reference to the definition given 
то a different expression in section 3 (24) of the General Clauses Act. On the other 
hand, the expression “ State Government " is defined'in clause (60) Of section 3 iof 
the General Clauses Act and it reads: 


“< State Government ’,—(a) as respects anything done before the commencement of the Cons- 
rtitution, shall mean, in а Part A State, the Provincial Government of the corresponding Province, 
in & Part B State, the authority or n authorised at the relevant date to exercise executive govern- 
ment in the corresponding A: State, and in & Part С State, tho Central Government." 

Clause (58) of section 3 of the General Clauses Act defines “ State ” to mean aS 
respects any pores before the commencement of the Constitution (Seventh Amend- 
ment) Act, 1956, a Part A State, a Part B State or a Part CState. With the aid of the 
‘said definitions it will be clear that the expression “ State Government” used 
rin the proviso to section 8 of the Act takes in the Government of the Hyderabad 
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State. If'so, in terms of that proviso, the income-tax payable on the interest receivable 
on the securities of the Hyderabad Government issued income-tax free shall be pay- 
able by the State Government. Therefore, there are no merits in the contention and 
the High Court rightly rejected it. 


Iu regard to the same securities the assessee claimed exemption from payment 
*f income-tax and super-tax under item 8 of the Notification dated 21st March, 1922, 
issued by the Finance Department of the Government of India. It reads : 

“ Tho interest on Government securities held by, ог on behalf of, Ruling Chiefs and Princes 
of India as their private property." 

This exemption applies both for income-tax and super-tax. If the assesses 
Was entitled to this exemption, he would get a larger relief than he would under the 
second proviso to section 8 of the Act. The said securities were held by the assesses 
as his private property and, therefore, he was clearly entitled to this exemption. We, 
therefore, hold agreeing with the High Court, that the assessee was entitled to the 
exemption under the said item in respect of the said securities. 


Then we come to questions 4 (ii) and (iii). They read : 

Question 4 (ii) “ Whether on the facts of the caso the interest in respect of the securities of 
the Government of India or of the Government of Hyderabad (including Nizam Government 
Promissory Note), which becamo payable to tho assesseo under the trust created by him known 
аз ‘the Family Trust’, was exempt from payment of tax in his hands? ” 

Question 4 (Ш) “ Whether tho interest in respect of the securities of the Government of India 
or of the Government of Hyderabad (including Nizam Government Promisso Note), which 
ibecame payable to the assesseo undor the trust. created by him known as ‘the Miscellaneous 
Trust’ was exempt from payment of tax in his hands.” 

These two questions relate to the Government securities settled by the assessee in 
trust, but the income whereof was payable to him under the provisions ofthe relevant 
«deeds of trust. The assessee executed the two trusts—one dated 10th May, 1950, known 
as H.E.H. Nizam's "Family Trust" and the other dated 6th August, 1950, known as 
(H.E.H. Nizam's “Miscellaneous Trust". Under clause 3 of the deed oftrust relating 
to the Family Trust, the net income of the trust fund, after defraying the expenses 
and charges of collection, had to be paid by the trustees thereunder to the assesses 
for and during the term of his natural life. Under the Miscellaneous Trust it 
"was provided that subject to the provisions of sub-clauses (a) to (J) of clause 2 of the 
said deed, the trustees should pay the balance of the interest and income of the trust 
Tund to the assessee for and during the term of his natural life. Ат this stage it is 
not necessary to notice the other recitals in the deeds. We shall have to consider the 
recitals in the said two deeds in greater detail at a later stage. The asseasee claimed 
‘exemption in regard to the said interest on the ground that he was exempted under 
‘the third proviso to section 8 of the Act and under item No. 8 of the notification issued 
фу the Finance ent of the Government of India on 21st March, 1922. The 

igh Court held t after the execution of the trust deed, the assessee was divested 
‘OF his’ ownership of the securities and the trustees became their owners. On that 
‘basis, it further held that, though the income was interest on securities in the hands 
of the trustees, it was in the hands of the assessee only the income which he got from 
‘the trustees. Briefly stated, the High Court held that the character of the income, 
"namely, interest on securities, had changed when it reached the hands of the 
-AS8ESSCE. 


The question falls to be decided on a construction of section 41 of the Act. The 
welevant part of section 41 reads: 


““(1) In the case of income, profits or gains lo under this Act which........ any 
‘trustee or trustees appointed under a trust declared by a d executed instrument in writing whether 

or otherwise.......... are entitled to receive on behalf of any person, the tax shall 
"be levied upon and recoverable from such............ trustee or trustees, in the like manner and to 


(2) No contained in sub-section (1) shall prevent either the direct assessment of the 
on whose inoome, profits or therein referred to aro receivable, or the recovery 
om such person of the tax in respect of such income, profits or gains." 


8—14 
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Under this section, the Revenue has the option to levy or collect tax from the 
trustee or the beneficiary ; the tax can belevied upon and recoverable from the trustee 
- in the like manner and to the same amount as it would be leviable upon and reco- 
verable from the person on whose behalf such income, profits or gains are receivable. 
In short, it imposes a vicarious liability on the trustee. The expression “ all the 

ovisions of this Act shall apply accordingly” indicates that there is no distinctiom 
in the matter of assessability of the income in the hands of a trustee or the beneficiary, 
ав the саве may be. Indeed, section 41 of the Аст comes into play only after the 
income is computed in accordance with Chapter III of the Act. In thé case of income: 
from securites, section 8 applies and under the second proviso thereto, the income- 
tax payable on the interest receivable on any security of the State Government issued. 
income-tax free shall be payable by the State Government. .No tax on interest on 
such secutities is payable by the авзевзее. After ascertaining the income and after 
iving the exemptions, the income-tax authority has the option to assess thc bene- 
ciary directly or in respect of the same income, the trustee on behalf of the beneficiary. 
This construction finds support in the’ decision of the Bombay High Court in 
of Income-tax, Ahmedabad v. Balwantral Je Valdya!. If that 
be the scope of the assessment under section 41 of the Act, we find it difficult to. 
appreciate the contention that the interest on securities in the hands of the trustee 
becomes an income other than such interest in the hands of the beneficiary. The 
interest retains its character whether the assessment is made on the trustee or the: 
beneficiary. We cannot, therefore, accept the construction put upon section 41 
of the Act by the High Court. 

This legal position only gives the assessee relief in regard to income-tax payable 
on the interest from securities ; but the third proviso to section 8 of the Act do not 
transfer the liability of the assessce to pay super-tax to the State Government. The 
exemption from super-tax was claimed under item 8 of the Notification issued under 
section 60 of the Act. We have extracted that item earlier in another context. The 
interest mentioned in this item is exempt from both income-tax andsuper-tax. The 
short question, therefore, is whether the interest payable to the assessee was in res— 
prot of Government securities held by or behalf of the assessee as his private property.. 

e answer to this question depends upon the provisions of the said two trusts, 
namely,the Family Trust and the Miscellaneous Trust. The Family Trust was- 
executed by the assessee on 10th May, 1950, in res of the Government securities 
of aggregate face value of Rs. 9 crores which were is private properties. Under the 
deeds of trust, the trustees were appointed and the securities were handed over to: 
them. The trustees so appointed were to collect and recover the interest and other 
income from the securities and were, after meeting the overhead Charges, to pay 
the residue of the income of the trust fund to the assessee absolutely for and during; 
the term of his naturallife. After the death of the assessee, the trustees should divide- 
the trust fund and allot it to the innumerable relatives and others mentioned in the 
trust deed. The trust deed also gave various other directions to the trustees. In. 
short, under the said trust deeds the title to the securities was transferred to the trustees. 
and they were under an obligation to pay the interest or to give the corpus in the: 
manner prescribed thereunder during the lifetime of the assessee or thereafter. 
Under the trust deed the securities were not held by the trustees on behalf of the- 
assessee as his private property : they were held by the trustees for ing out the: 
trust in terms of the trust deed. After the execution of the trust deed, the securities 
ceased to be the private property of the assessce and thereafter he would only be: 
entitled to the interest on the securities during his lifetime in the manner prescribed: 
thereunder. We cannot, therefore, hold that the securities were held by the trustees. 
as private property of the assesses. 

The Miscellaneous Trust consisted of Hyderabad and Government of India 
loans. Under this trust deed, trustees were appointed and the said amounts were: 
transferred to them. Under the document the trustees wero under an obligation 
to manage the said fund, recover interest and other income therefrom, and, after: 


_ ————————-—-—-— 
1. LL.R. (1958) Bom. 1374: 60 Bom.L.R.°983 : (1958) 34 L T.R. 187: ALR. 1959 Bom. 298. 


d] C.LT., A.P. о. H.E.H. MIR OSMAN ALI BAHADUR (Subba Rao, J.). 107 


bearing the overhead charges,-pay the income therefrom in different proportions to 
the relatives of the assesseo and other persons mentioned therein. Jt is not 
necessary to Consider the complicated provisions of this document. It would be 
enough to state that, under this trust deed also, the amounts representing the loans 
mentioned therein ceased to be the private property of the assessee and tke trustees 
thereunder held the said property for discharging the various obligations imposed 
on them and for paying the income therefrom to the different persons mentioned. 
therein and in the manner prescribed thereunder. The Government loans, therefore 
ceased to be the private property of the assessee and after the execution of the trust 
deed they were held by the trustees not on behalf of the assessee as his private pro- 
porty but for the purpose of discharging the obligations imposed on them under the 

We, therefore, hold that the income from the said two trusts did not earn the 
exemption under item 8 of the sad notificaticn. 

The result of our view is that in regard to the interest receivable by the assessee 


from the said securities and loans, he was not liable to pay income-tax, but he was 
not exempt from payment of super-tax under item 8 of the said notification. 


The next question, as recast by the High Court, reads : 

Question 4 (Iv) “ Whether on the facts of the case, tho interest at Rs. 1,97,180 on the Govern" 
ment of India securities should bo regarded as ha’ accrued in the Hyderabad State and therefore 
chargeable at the rate obtaining under the Hyd Income-tax " 

It was argued that the income sought to be taxed accrued in Hyderabad, 
because the. securities were enfaced to be payable in Hyderabad and, therefore, 
Chargeable only at the rate obtaining under the Hyderabad Income-tax Act. The 
High Court negatived the contention. It held that the said interest accrued only in 
British India. Though the assessee raised the question of the correctness of the view 
expressed by the High Court inthe Special Leave petition, at the time of arguments. 
the learned Counsel for the assessee did not press this point. Therefore, the opinion 
expressed by the High Court in this regard stands. We should not be understood. 
to have expressed our view one way or other. In the result, we answer the questions 
as follows : 


Question 1 : in the affirmative. 

Question 2 : in the negative. 

Question 3 : in the negative. 

Question 4 (i) : in the affirmative. 

Question 4 (ii) : the assessee was exempt from payment of income-tax, but he 
was not exempt from payment of super-tax. | 

Questlon 4 (iii) : the assesseo was exempt from payment of income-tar, but he 
was not exempt from payment of super-tax. 

Question 4 (iv) : in the negative. 


The aforesaid answers given by us to the 4 stions referred to the High Court 
by the Income-tax Appellate Tribunal will be substituted in the place of those gi 
by the High Court. We modify the order of the High: Court accordingly in all the: 
appeals. Asthe parties failed in part and succeeded in part, they will bear their own: 
costs here and in the High Court. 

V.S. High Court's order modified. 
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THE SUPREME COURT OF INDIA. 


PRESENT:—Mnr. Justice К. SuBBA RAO, Mr. Justice К. №. WaucHoo, Mr. 
Josti Ј.С. бңАн, Mr. Justice 6.М. SIKRI AND Mr. Justioz V. RAMASWAMI. 


K.8. Venkataraman & Co., (P.), Ltd. ..  Appellant™ 
У, , 
State of Madras ^ . Respondent. 

Madras General Sales Tax Act (LX of 1939) section 2 (А) 2 (i) and 18-4—Words contract—Sale 
durmooer— Liability-to sales tax—Ultra vires of Madras Lagislatwe—Suits fer refund in civil Cowi— Limitation 
— Starting point—Limitation Act (ІХ of 1908), Article 96— Madras General Sales Tax (Turnover ang 
assessment) Rules 1939, rule 4 (9). 

Farisdiction—Civil Court—Tribunals established under Sales Tax Ac—(wastion of ultra vires of a 
provision of the Acti —' Under the Act’, meaning of. 

The Supreme Court held in the Gannon Dunkerley case, affirming the decision of the High Court 
of Madras, that the relevant provision in the Madras General Sales Tax Act of 1939 empowering the 
State to assess indivisible works contract to sales tax was slira vires the powers of the State Legislature. 
The who was asemed to such tax on the indivisible works contract, filed a suit against the 

Wc tuc rekina af the tax collected шек the Aci, within three years of the Jodgment at the High 
Court of Madras in Gannon Dunkerley case, on the ground of mistake of law. The High Gourt, in 
appeal, without deciding the question of limitation, held though a suit would Пе on the ground of 
mistake of law, yet held а suit for refund in the civil Court, is not maintainable in view of rection 
18-A of the Act of 1939 which barred the jurisdiction of civil Court. The amsesec appealed, 

Held (by Majority) that a sait for refund of the sales tax collected under а provision declared to be 
alira vires tho powers of the Legislature, would be maintainable in a civil Court. 

If а statute imposes a liability and crestes an effective machinery for deciding questions of law of 
‘fact arising in regard to that liability, it may by necessary implication, bar the maintsinabllity cf a 
civil suit in respect of the mid liability. A stat ite may also confer exclasive Jurisdiction on the autho- 
ities constituting the said machinery tc decide finally а jurisdictional fact thereby excluding by neces 
‘tary implication the jurisdiction of a civil Court in that regard. But an authority created by a statute 
cannot question the vires of that statute or any of the provisions thereof whereunder it functions. It 
must act under the Act and not outside it, Tf it acts on the basis of a provision of the statute, which 
s ийа vires to that extent it would acting outside the Act. In that суспі, a mit to question the validity 
оё such an order made outside the Act would certainly lic in a civil Court. 

Section 18-A of the Act of 1939 would not bar a civil suit for the refund of tax collected under a 

declared to be siira vires tho powers of tho Legislature. The words “ under this Act” in 
-soction 18-A refers to both procedural and substantive provisions of the Act. 

The inference of the exclusion of the jurisdiction of the civil Courts should not be generally made 
Acguit in а civil Gourt will alwayslie to question the order o£ a tribunal created by a statute even if 
its order is, expressly or by necessary implication, made final, if the said tribunal abuses its power of 
does not act under the Act but in violation of its provisions. It is equally well established that civil 
аиа eee eden оваа 

acted slira pires its powers. 

‘The sult for refund filed within three years from the date of knowledge of the mistake (the judgment 
of the High Court of Madras in the Gannon Dunkerley case) would be within time under Article 96 
of the Limitation Act of 1908. 

Shak, J. (for himself and V. Ramaswami, F.) (disseating}—Tho Supremo Court did not hold the 

of the Act slira vires in the Gannon Dumkerley case, but only held that the definition in sec. 
tion 2 (А) of the Act must be read in the light of and restricted by the Legislativo power as contained 
4n Entry No. 48 in List II in Schedule VIT. Ар erroncous view of the Sales Tax Authority that the 
-works contract in question is taxable would not render the decision without jurisdiction, The Act is 
a complete code and its scheme excludes the jurisdiction of civil Courts, even without the enactment of 
section 18-A of the Act. Even on the basis that the relevant provision had been declared ийге vives 
the sult for refund is not maintainable in the civil Gourt. The taxing authority is competent to enter- 
tain а ples about the vires of a provision under which he may ases tax. 


юе aaa 
* (LA, No. 618 of 1963. 18th October, 1965. 
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Appeal from the Judgment and Order, dated the 10th October, 1960, of the 
Madras High Court in C.C.C.À. No. 90 of 1957. 


S.T. Desai, Senior Advocate (K.R.,Venkatram and S. Venkatakrishnan, 
Advocates, with him), for Appellant. 


A. Ranganadham Chetty, Senior Advocate (A.V. Rangam, Advocate, with him), 
for Respondent. . 


The following Judgments were delivered : 


Subba Rao, J. (for the majority).—This appeal by certificate raises the 
uestion whether a suit for the refund of sales tax assessed under a vision of 

Madras General Sales Tax Act, 1939 (IX of 1939) declared to be ultra vires the 
power of the State Legislature would lie. 


.The appellants are a private co incorporated under the Indian Com- 
panies Act. They carry on the business of building contractors. шапе teh 
1948-49 to 1952-53 they were assessed to sales tax by the State of Madras on the 
that the contracts executed by them were “ works contracts.” On Sth April, 1954, 
the High Court of Judicature at Madras held in Garnon Dunkerley & Co. v. The 
State of Madras!, that the relevant provision of the Madras General Sales Tax Act 
empowering the State of Madras to assess indivisible building contracts to sales tax 
was ultra vires the жар of the State Legislature. On 5th July, 1954, the appellants 
issued a notice to the State of Madras under section 80 of the Code of Civil Procedure 
claiming the refund of the amounts collected from them. As the demand was not 
complied with, on 23rd March, 1955, they filed O.S. No. 2272 of 1955 in the City 
Civil Court, Madras, for the recovery of а sum of Rs. 36,320-1-11, being tbe total 
amount of taxes illegally levied and collected from them for the years 1948-49 to 
1952-53 and for incidental reliefs. The main basis of the claim was that the relevant 
Dene aii лт Sales Tax Authorities 
sales tax on indivisible building contracts were unconstitutional and void, 
e Sales Tax Authorities had no jurisdiction to assess the said tax in respect of 
ш ы нту ш. 
take of law, would be entitled to have a refund of the same. The State of Madras 
raised various defences. It pleaded, inter alia, section 18-A of the Sales Tax Act was 
a bar to the maintainability of the suit, thatthe suit was barred by limitation and that 
a suit to recover mo ошооо a mistake of law was not maintainable. 
The learned Ci vil Judge held, followin Mie р | inp uius ib the Judicial 
Committee in h Investment Co. in Council’, 
that the suit was not maintainable under койо poA of the Madras General Sales 
Tax Act. The learned Civil Judge further held that a suit for a refund of money 
paid under a mistake of law was not maintainable and that it was also barred by 
limitation. On appeal, a Division Bench of the High Court of Madras held that a 
suit for a refund on the basis of mistake of law would lie but dismissed the appeal 
on the ground that the said decision of the Judicial Committee directly covered the 
point raised ; that is to say, it held that the remedy of the appellants was only to . 
pursue the machinery provided under the Act and that the suit was not maintain- 
able in view of section 18-A of the said Act. It did not express any opinion om 
the question of limitation. Hence the appeal. 


pra cid ee ee the a t, raises before us the following 
ү шо Ver Ош ae ea) Explanation б) of the Madras 
ax Áct, 1939, hereinafter read with rule 4 (3) of the 


тыл. E шз Rules, во far pauses to indivisible works contracts, 
were held by this Court to be without legislative com and, therefore, wholly 
void ; that section 18-À of the Act does not bar a suit for the recovery of tax assessed 
under the said ultra vires provisions. (2) Section 18-A of the Act was introduced 
Ly the Amending Act of 1951 (Madras Act 6 of 1951), which came into force -or 
vias MDI ЕЙОМ ЕТА; A MAG MD eA LE AIE. 


1. (1955 1 M.LJ. 87 : (1954) 5 8.Т.С. 216: 2. (1947) 2 BI ges (1947) L.R. 74 LA. 
АТК. (1955) Mad. 832: ALR. 1954 Mad. 1130. 50: ALR. 1947 P.C, 7 
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20th April, 1951, and, therefore, in any event the suit would be maintainable in 
respect of refund of.amounts paid towards sales tax for a period before the said 
date. And (3) the suit is not barred by limitation, as Art. 96 of the Limitation Act 
governs the said suit and in terms of the said article the a ts had filed the guit 
within three years from the date they had knowledge of mistake whereunder 
they paid the amounts. : - 


The arguments of Mr. A. Ranganadham Chetty, learned Counsel for the res- 
pondent, may be briefly put thus : On a fair reading of the provisions of section 18-A 
of the Act it should be held that a suit to set aside or modify an assessment made 
under the machinery of the Act is not maintainable. The expression “ assessment” 
has three elements, namely, (/) power to make the assessment ; (k) the -process of 
assessment ; and (i//)its content. The section emphasizes the making of assessment, 
i.e., its two component parts, power and process, under the Act and not its content. 
If it be held that it refers to the content, it will lead to anomalies, for in асрар 
assessment the assessing authority has to consider the principles of different laws 
and it cannot obviously be beld that his decision based upon laws other than sales 
tax law is a decision made under the provisions of the Act. Any provision 
of the Act relating to the content of assessment cannot have a higher sanctity than 
a provision of law other than the sales tax law relating to the content of assessment. 
So, the argument proceeds, the expression “ under the Act" can be correlated only 
to the expression “ make " with the result the bar against the maintainability of the 
suit is attached to the making of an assessment under the machinery of the Act. In 
short, his argument is that the principle laid down in the Raleigh Investment Co.'s 
сазе1‚ directly a lis to a ассо dritte under the Ac. His further conten- 
tion is that this Court had not declared the relevant provisions of the Act ulira 
vires and even if it had, there is no evidence that the contracts in question were indivi- 
sible works contracts. 


At the outset it will be convenient to consider the question whether the contract, 
in respect whereof the sales tax was assessed were indivisible works contracts not 
involving any element of sale of material, for if they were not such contracts, the 
entire argument of the learned Counsel for the a t would fall to the ground. 


The appellants in paragraph 3 of the plaint averred thus : 

“ As such building contractors the plaintiffs had executed construction of buildings, bri Н 
drains, roads, on basis or on the basis of tender accepted by the other contracting parties. 
During the years 1 9 to 1953-54 the plaintiffs were assessed to sales-tax on various sums men- 
tioned іп the particulars herein on tho basis that the contracts were works contracts and therefore 
Hable to be taxed under section 3 as with Rule 4 (4) of the Madras General Sales: Tax 
(Turnover and Assesament) Rules, 1939.” 

In paragraph 4 of the plaint they stated that the said assessments were illegal 
unconstitutional and were without any jurisdiction, as tho plaintiffs were not dealers 
as defined in the Act. In paragraph 9 thereof they referred to the decision of the 
Madras High Court in Gannon Dunkerley & Co. v. The State of Madras*, and 
that they came to know of their mistake on Sth April, 1954, when the Madras 
High Court delivered the judgment in that case. It is, therefore clear from the 

laint that the appellants stated that they entered into building contracts with the 
te on a lump-sum basis and that the assessments made in respect of those contracts 
were unconstitutional and without jurisdiction, in view of the decision of the Madras 
High Court in Gannon Dunkerley & Co.’s сазе. There were clear averments in 
the plaint that the contracts were indivisible building contracts. In the written- 
statement, the State did not deny that they were indivisible building contracts : 
indeed, it assumed that the said Contracts were covered by the decision of the Madras 
High Court in Gannon Dunkerley © Co's case”. but stated that the said decision 
required reconsideration and that the matter was pending in appeal before this Court. 
Issue (1) framed by the City Civil Judge reads : 





1. (1947) ZM.LJ. 16 : (1947) LR. 74 LA. 832 : (1954) 5 ST.C. 216: AIR. 1954 Mad. 
50: A.LR. 1947 P.C. 78. s 30. | 
2. (1955) 1 M.LJ. 87 : LL.R. (1955) Mad. 
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- \ 
“Has salestax for the years 1948-53 been validly levied and as such the suit claim is 
aintenable.? ". | 
оз ба апо оооу ср Саан Judge, on a consideration of the entire 
material placed before him, d that the plaintiffs entered into works contracts 
only and there was no element of sale of the materials used in the buildings separately 
in the said contracts. He observed : 


“ It is clear from the assessment files produced by the defendants that the plaintiffs were assessed 
о on tho basis that they entered into * works contracts’ and not on the basis that they sold 


In the High Court no attempt was made to canvass the correctness of that 
finding. Indeed, the High Court proceeded on the basis that the a ts’ turnover 
from the works contracts was computed in accordance with the rules framed under 
the Act and that the decision in the Gannon Dunkerley X Co.'s case}, directly applied 
to the said assessments. In the statement of case filed by the respondent in this 
Court, there is no allegation that the assessments did not relate to indivisible works 
contracts. The entire statement of case was based on the assumption that they were 
such contracts. In the circumstances we must hold that the assessments in question 
were’ made in respect of indivisible works contracts. 


We shall now read the relevant provisions of the Act and the effect of the decision 
of this Court in Gannon Dunkerley & Со? case, on the said section. 


“Section 2 (1-1). ‘Works contract" means any agreement for carrying out for cash or for de- 
ferred ent or other valuable conmderation, the construction, fitting out, improvement or repair 
of any bui road, bridge or other immovable property or the fitting out, improvement or repair 
of any movable property. 

Section 2 (A) ‘Sale’ with all its grammatical variations and cognate expressions means every 
transfer of the property in goods by one n to another іп the course of trade or business for cash 
or for deferred payment or other valuable consideration and includes also a transfer of property in 
goods involved in the execution of a works contract but does not include a mortgage, hypothecation 
charge or pledge. 

Section 2 (1) ‘turnover’ means the aggregate amount for which goods are either bought by 
or sold bya dealer, whether for cash or for deferred payment or other valuable consideration 
реа that the proceeds of the sale by a person of agricultural or horticultural produce grown 

himsef or grown on any land in which he has an interest whether as owner, usufructuary mort- 
gages, tenant or otherwise, shall be excluded from his turnover. 


£ ш ().—Subject to such conditions and restrictions, if any, as may be prescribed 
in this : 

d) the amount for which are sold shall, in relation to a works contract, be deemed to 
be the amount payable to the d for out such contract, less such portion as may be pres- 
cribed of such amount, representing the proportion of the cost of labour to the cost of materials 
used in carrying out such contract." 

Rule 4 (3) of the Madras General Sales Tax (Turnover and Assessment) Rules, 
1939, reads : А 

“ For the purpose of sub-rule (1), the amount for which aresold by a dealer shall, in 
relation to a works contract, be deemed to be the amount payable to the dealer for ng out such 
conftac Ices a sium not otooeding such регссиаво er tiie amount payable as may bo by the Board 
of Revenue, from time to time for different 7 representing the usual proportion in such areas 
of the cost of labour to the cost of materi in carrying out soch contract, subject to the 
folowing maximum percentages : : 

в * * » * ба» 


It will be seen from the said provisions that an indivisible works contract is 
deemed to be a sale and the person entering into such a contract, a dealer. The 
turnover of the dealerin ofsuchcontractsisarrived at by deducting from the 
amount payable to the the cost of labour arrived at in the manner prescribed 
thereunder. The provisions are wide enough to take in divisible works contracts 
where, under the terms of the contracts, the value of the materials supplied by a 
contractor and the charges he made for the labour are separately specified. As 


. 1. (0259 1 M.LJ. 87: LL.R. (1955) Mad. 2. (1958) S.C.J. 696 : (1958) 2 M.LJ. (S.C.) 
832: (1954) 5 S.T.C. 216: AIR‘ 1954 Mad. 66: (1958) 2 An. W.R. (S.C.) 66 : (1959) S.C.R. 
1130. 379 : А.Т.К. 1958 S.C. 560. 
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we have pointed out earlier, the assessments in the present case were made under 
the said provision on the basis that the appellants entered into indivisible works con- 
tracts. is Court in Gannon Dunkerley & Co. case}, had to consider the validity. 
of the said provisions. The Court, ing through Venkatarama Aiyar, J., held 
agreeing with the High Court, that said provisions introduced by the Madras 
General Sales Tax (Amendment) Act, 1947, were ultra vires the powers of the Pro- 
vincial i . Mr. Ranganadham tty, learned Counsel for the State, con- 
tended that this Court did not hold the said provisions to be ultra vires, but in effect 
and substance construed them so as to limit their operation only to works contracts. 
involving an element of sale of materials. We have gone through the judgment and 
it discloses an elaborate consideration of the only question raised before it, namely, 
whether the definition of “ sale”, which included building contracts, was within the 
constitutional competence of the State Legislature. After considering the relevant 
constitutional provisions and there relevant authorities, this Court came to the 
definite conclusion that the State Legislature had no competence to impose a tax on 
indivisible building contracts. It is true that in the last paragraph of the judgment, to 
avoid misconception, this Court explained that its conclusion was applicable only to. 
works contracts which are entire and indivisible. We have no doubt that this Court 
held in clear terms that the said provisions would be unconstitutional in во far as 
they dealt with indivisible building contracts. If there was any ambiguity, that was 
made clear by this Court in Pandit Banarasi Das Bhanot ч. The State of Madhya 
Pradesh*, which was decided on April 3, 1958, wherein in the context of similar pro- 
visions in the Central Provinces and Sales Tax Act, 1947, it held that in a building 
contract there was no sale of materials as such and that, therefore, it was ultra vires 
the powers of the Provincial Legislature to impose tax on the supply of materials. We, 
therefore, hold that this Court in Gannon Dunkerley & Co. case}, held that the 
said provisions of the Madras General Sales Tax Act, 1939, in so far as they enabled 
the рп of tax on the turnover of indivisible building contracts, were ultra 
vires the powers of the State Legislature and, therefore, void. 


If the said provisions to the extent indicated are ultra vires the State Legislature, 
the next question is whether a suit for the refund of the amounts paid in respect of 
assessments made under the said wltra vires provisions is maintainable. The sheet- 
anchor of the arguments of the learned counsel for the respondent is the decision of 
the Judicial Committeo in Raleigh Investment Co.’s case?. Before we consider the 
scope ofthe said decision, it will be convenient to notice some of the соро one 
of law settled in the context of the ouster of jurisdiction of a civil Court. Under sec- 
tion 9 of the Code of Civil Procedure, ‘ the Courts subject to the provisions 
herein contained, have jurisdiction to try all suits of a civil nature excepting suits 
of which their cognizance is either expressly or impliedly barred." A suit is expressly 
barred if a legislation in express terms says so. It is impliedly barred if a statute 
creates a new offence or a new right and prescribes a particular penalty or special 
remedy. In that event, no other remedy can, in the absence of evidence of contrary 
intention, be resorted to : see Wolver, ton New Waterworks v. Hawkesford*. 
The general rule is that statutes affecting jurisdiction of Courts are to be construed 
so far as ible, to avoid the effect of transferring the determination of rights 
and liabilities from the ordinary Courts to соне. sco Winter v. Attorney- 
General*. Tt has been held that a suit in a civil Court will always lie to question 
the order of a Tribunal created by a statute, evenif its order is, expressly or by neces- 
v fear y veru. made final, if the said Tribunal abuses its power or does not act 
under the Act but in violation of its provisions : see Firm Krishna v. Ludhiana 
Municipality®. It is also equally established that civil Courts have power to 
entertain a suit in which the question is whether theexecutive authority has acted 





1. ee S.CJ. 696 : (1958) 2 M.L.J. (8.С.) АТ.К. 1947 P.C. 78. 

66 :(1958) 2 An.W.R. (S.C.) 66 : (1959) SCR. 4. (18596 SENS) 336. 

379 : A.LR. 1958 S.C. 560. 5. (1875) L-R.P.C. 380. 
2. Т S.C.R. 427 : АТ.К. 1958 S.C. 909. 6. (1963) SO LT.R. 187 : (1964) 2S.C.R. 273 € 
3. (1947)2 M.LJ. 16 : (1947) LR. 741.4. 50: (1964) 1 8.CJ. 395 : ALR. 1963 S.C. 1547... 


IJ VENKATARAMAN & СО. У. STATE OF MADRAS (Subba Rao, J.). 118: 


ultra vires its power ; see King Emperor v. Sibnath Banerfi}, and Mohammad Din v. 
Imam Рів“ Бо far there is, or can be, no doubt. But the further question that falls to» 
be decided in this case is whether an assessment made under an ultra vires provision 
of a statute can only be зен. through the machinery provided by that Act or 
whether a suit in a civil Court is maintainable in respect thereof. 

This brings us to the consideration of the decision of the Judicial Committee in. ` 
Raleigh Investment Co.'s case?. As the arguments at the Bar mainly turned the 
correctness of this decision it is necessary to scrutinize it in some detail. The facts. 
of that case were as follows: The appellant, a joint stock company incorporated 
in the Isle of Man, with its registered office there and its main office in England, held. 
shares in nine companies carrying on business in British India. боше of those com- 
panies were incorporated in England and the others in the Isle of Man, and while 
their businesses in India were managed by local bodies the ultimate control lay with 
the London Boards. All the dividends receiv еса from the 
nine companies were declared, paid and received in 2nd omo pert of them was. 
ever remitted to British India. The appellant was assessed in respect of income-tax. 
and super-tax for the relevant as a non-resident on an income which included 
the dividends received from the nine compani The appellant paid the tax under: 
protest and instituted a suit in the High Court at Calcutta in its ordinary original 
civil jurisdiction claiming a declaration that in so far as Explanation 3 and the other 
provisions of section 4 of the Indian Income-tax Act, 1922, as amended to 1939, pur- 
ported to authorise the assessment and charging to tax of a non-resident in respect. 
of dividends declared or paid outside British India, but not brought into British 
India, those provisions were ultra vires the Legislature, and that the assessment was. 
illegal and wrongful. The Judicial Committee held that section 67 of the Act was. 
а bar to the maintainability of the suit. The argument on behalf of the assessee in 
that case was that an assessment was not an assessment * made under the Act" if. 
the assessment gave effect to a provision which was ultra vires the Indian Legislature ; 
that in law such a provision, being a nullity, was non-existent ; and that an assess- 
ment justifiable in whole or in part by reference to, or by such provision was more 
aptly described as an assessment not made under the Act than as an assessment 
made under the Act. This was an argument similar to that now advanced by Mr. 
Desai on behalf of the assessee. Tho argument was negatived by the Judicial 
Committee for the following reasons, at pp. 63-64: 

“ Effective and appropriate machinery is therefore provided by the Act itself for the review on. 
grounds of law of any assessment.............. The obvious meaning, and in thelr Lordships’ 
opinion, the correct meaning, of the phrase * assesament made under this Act’ is an assessment 

its origin in an activity of the asseming officer acting as such. The circumstances that the’ 


officer has taken into account an stra vires provision of the Act is in this view immateriak 
in determining whether the assessment is ‘ made er this Act’.” : 


‘The main reason that persuaded the Judicial Committee to accept the con- 
struction they placed on section 67 of the Income-tax Act may be stated in their own 
words thus : 

“ Tho absence of such machinery would greatly assist the t on the question of cons- 
truction and, indeed, it may be added that,if there were no such , and if the section affected. 
to preclude the Court in its ordinary civil jurisdiction from considering a point of ultra vires,. 
there would be a serious question whether the o part of the sectlon, so far asit debarred 
the question of иЙта vires being debated fell wi the competence of the Legislature.” 


Indeed, in view of the said machinery, the Judicial Committee even doubted' 
whether the enactment of section 67 was necessary to exclude jurisdiction. In its 
opinion it was superfluous. The entire reasoning of the Judicial Committee was, 
therefore, based upon the assumption that the question of ultra vires can be canvassed 
and finally decided through the machinery, provided under the concerned statute. 
The interpretation of section 67 of the Income-tax Act was also based on the com- 

ive scope given by the Judicial Committee to the said machinery provided: 


1. (1945) L.R. 72 I.A. 241 : (1945) 2 M.LJ. 33 : (1948) 1 M.LJ. 206. 
325 : A.LR. 1945 P.C. 156. . 3. (1947) 2 M.LJ. 16 : (1947) L.R. 74 LAR 
2. (1947) LR. 74 I.A. 319 : AIR. 1948 Р.С. 50: A.LR. 1947 P.C. 78. . 
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runder the said Act. Is this assumption correct ? If not, as the Judicial Committee 
dtself realised, the construction put upon section 67 of the Income- tax Act would 
snot also be correct. 


Before we scrutinise the correctness of the reasons piven by the Judicial 
Committee, we shall briefly notice the decisions of the Privy Council and of this 
Court wherein the said decision was considered, as Mr. Ranganadham Chetty con- , 
"tended thai the entire reasoning of the Privy Council was either expresaly or impliedly 
accepted by the said decisions. 


The Judicial Committee in Commissioner of Income-tax, Punjab North-west 
Frontier and Delhi Provinces, Lahore v. Tribune Trust, Lahore’, had to deal with a 
сазе where an assessment was made by the Income-tax authority in regard to an 
income which was exempt on the ground that it was derived from property held 
"under trust wholly for charitable purposes. It held that the assessments of the 
Income-tax officer, who had jurisdiction to decide whether the said income was exempt 
‘from the relevant provision and who had held that the said income was not exempt 
and on that basis made the assessments, were nota nullity. In coming to that 
-conclusion the Judicial Committee found strong support in the decision in Raleigh 
Investment Company's case, This is not a case where the Income-tax Officer 
made an assessment under a provision which was ultra vires. 


In Raja Bahadur Ki Narain Singh of Ramgarh у. Commissioner of 
Income-tax, Bihar?, the Federal Court was concerned with a case where the Appellate 
"Tribunal relyingupon the Bihar Regulations 1 of 1941 and 4 of 1942 held that the 
.assessment made by the Income-tax Officer before the said Regulations were 
ipassed was good. Before the Tribunal it was contended that the said Regulations 
were ultra vires, but that contention was rejected. After giving long extracts from 
the judgment in Raleigh s case?, Kania, J., аз he then was, observed :— 

* These observations clearly show that the t of a and the machinery provided in the 
“Income-tax Act to take a question of law for the opinion of the High Court areimportant provisions 

-which have a bearing on the question whether a certain Diete of legislation is ultra vires or not.” К 

These observations ex facie do not support the contention that the question of ultra 

vires of a statutory provision could be canvassed through the machinery provided 
under the statute. That apart, in that case the Tribunal acted under the provisions 
-of the Act, and the Federal Court was also bound by the decision of the Privy Council. 


The first occasion when a serious inroad was made on the correctness of the 
-decisionin Raleigh’s case*, is in The State of v. The Province of East Es 
The facts there were : the Jocome-tax Officer, » acting under the Bengal 
-cultural Income-tax Act, 1944, sent by registered post a ips to the 
an estate belonging to the Tripura: ‘State but situated in upon the an 
Чо furnish a return of the agricultural income derived from the Mrd bona the ore 
-ous year. The State, by its then Ruler instituted a suit in June, 1946, against the 
Province of Bengal and the Income-tax Officer, in the Court of Ше Subordinate Judge 
.of Dacca for a declaration that the said Act in во far иа Ono d 
diability to pay agriculturalincome-tax on the plaintiff was ultra vires and void and 
for a perpetual injunction to restrain the defendants from taking any steps to азвовв 
rthe plaintiff. It was contended that section 65 of the Bengal Agricultural Income-tax 
Act, 1944, was a bar to the maintainability of the suit. That section read ; 
“ No suit shall be brought in any Civil Court to set aside or modify any assessment made under 


Xhis Act, and no prosecution, suit or other proceeding shall lie against any officer of the Crown for 
. anything in good faith done or intended to be done under this Act." 


Relying upon the decision in Raleigh Investment Company's case*, it was con- 
rtended that the said section was a bar against the maintainability of the suit. The 
.authority of the said decision, as Fazl Ali, J., pointed out, was not questioned before 





1. (1947) L-R. 74 I.A. 306 : (1948) 2 M.LJ. 14: 3. (1947) F.C.R. 130, 138-139 : ALLR. 1947 
-A.LR. 1948 P.C. 102. F.C. 48: (1947) F.LJ. 99 : URSUS 438. 

2. SUR 16 : (1947) L-R. TLA. 50 > 4. (1951 SCR: 1951 S.C 
«А.К. 1947 P.C. 7 (1951) 70 : D LTR 132. 
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this Court. But the Court by majority held that the suit was maintainable and 
distinguished Raleigh’s case! on the ground that the suit was not to set aside or modify 
the assessment. e proposition laid down by the Judicial Committee in Raleigh’s 
case! namely, that the machinery provided by the Act should be followed even when 
the contention of the assessee was that the impugned Act or any provision thereof 
was ultra vires would equally apply whether the suit was instituted before the assess- 
ment was made or thereafter. To the extent this Court held that such a suit would 
lie before the assessment was made for an injunction restraining the authority from 
proceeding with the assessment оп the ground of ultra vires, it detracts from the 
correctness of the decision in Raleigh's case. This Court in Firm and Illurl Subbayya 
Chetty & Sons v. The State of Andhra Pradesh’, had to consider the scope of the 
bar of a suit under section 18-A of the Madras General Sales Tax Act, 1939. There, 
the appellants were carrying on commission agency and other businesses at Kurnool 
and as such they were purchasing and selling groundnuts. The Sales Tax Authorities 
during the relevant period, on the basis of the returns made by tbe asseasees, assessed 
the total turnover of the dealers and collected the tax thereon. Having paid the 
tax, the assessees claimed to recover part of the tax collected from them on the 
ground that the said tax was wrongly collected on the turnover representing the 
groundnut sales. This Court held that the expression “any assessment made 
ander this Act’? was wide enough to cover all assessments made by the appropriate 
authorities under the Act, whether the said assessments were correct or not. The 
following principle was accepted : 

“ It is the activity of the assessing officer acting as such officer which is intended to be protected 
And as soon as it 1s shown that his jurisdiction and authority under this Act, an ансерпа 
officer has made an order of assessment early falls within the scope of section 18-А. The fact 
that the order passed by the assessing authority may in fact be incorrect or wrong does not affect 
the that in law the said order has been passed by an appropriate authority and the assess- 
«nent made by it must be treated as made under this Act.” 


But this Court, after considering the decision in Raleigh's case1, expressly left 
open the question whether section 18-A of the Act would apply to a case where a 
particular provision of the Sales Tax Act bearing on the assessment made was ultra 
vires: Adverting to that question, it observed thus: 

s It is true that the judgment shows that the Privy Council took the view that even the constitu- 
tional validity of the taxing provision can be challenged by adopting the procedure ае 
the Income-tax Act Berni о рош roceeded on the basis that if ап asscasco 
wants to challenge the vires of the provision оп which an assesment i rted to be made 
ore the taxing ty and take it for 
а ооп вае ааны а оед (1) of the Act. It is not necessary for us to 


The correctness of the said assumption falls to be considered in the present case. 
Yn this case this Court applied the decision in Ralelgh's case1, only to a situation where 
the Sales Tax Authority was said to have included in the turnover certain transac- 
tion which he should not have included therein. 


In Kalwa Devadattam v. The Union of India, sons of one Nagappa, whose 
joint family had been assessed to income-tax, filed a suit for a declaration that the 
assessment orders were unenforceable against the property attached and that the 
sale of the property by the revenue authorities was without jurisdiction for the reason 
that the said item did not belong to the joint family but was their separate property. 
This Court held that section 67 of the Income-tax Act barred a suit in so far as it 
sought to set aside the assessment. This was also a case where the plaintiffs sought 
to set aside the order of assessment on the ground that it was vitiated by an error. 


This Court again considered the scope of the decision in Raleigh's caset, in 
Bharat Kala'Bhander Ltd. у. Municipal Committee, ` Dhamangaon*. There the 


1. da M.L.J. 16 : (1947) LR. 74 ТА. &. (1963)2LT.]. 123 : (1963) 2 S.CJ. 156: 
50 : A.I.R. 1947 P.C. 78. (1964)3 S.C-R. 191 : (1963) 49 L'T.R. (S.C.) 165 : 
2. (1964) 1 S.C.R. 752, 760, 764 : (1963) 50 ALLR. 1964 S.C. 880. 
LT.R. 93 : (1963) 2 S.CJ. 725 : (1964) 1 M.LJ. 4 (1 2 I.TJ. 657 : (1965) 2 5.С. 741 
a SOS. 1964 S.C. 322:(1964) 1 An. (1966) 59 LT.R. 73 : А.В. 1966 S.C. 249. 
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question raised was whether the suit filed by the appellant against the Municipal 
mmittee, Dhamangaon, for refund of the excess tax paid on ginned cotton was 
barred under section 48 of the Central Provinces Municipalities Act, 1922. The 
cause of action alleged was that the said excess tax collected from the appellant was 
in derogation of the constitutional prohibition under Article 276 of the Constitution 
: of India. Under section 48 of the said Act, no suit shall be instituted against any 
committee for anything done or рщрошш to be done under the Act until the 
prescribed notice was given within the prescribed time and manner and such 
suit should be dismissed if it was not instituted within six months from the date of 
the accrual of the alleged cause of action. For the Municipal Committee reliance 
was placed, inter alia, on Raleigh's case}, and it was contended that, as the said Act 
prescribed a machinery for canvassing the correctness of the assessment and enacted 
a bar against the maintainability of a suit, the appellant should have raised the plea 
of constitutional invalidity before the Tribunals constituted under the Act and that 
the suit was not maintainable. This Court, on a comparison of the provisions of 
the said Act and the Income-tax Act, distinguished Raleigh's case! on the ground that 
the machinery provided under the said Act was neither exhaustive nor effective. 
That apart, monty considered the decision in Raleigh's case! and made the 


following o ons: 
_, ^ But, with respect, we find it difficult to te how taking into account an ultra vires pro- 
vision which in law must be ed asnot a of the’Act at all, will make the assessment 


as one ‘ under the Act’. No doubt the power to ote соати ee ee 


These observations by this Court clearly question the correctness of the decision 
in Raleigh’s case! in so far as it held that section 67 of the Income-tax Act was a bar 
to the maintainability of a suit, even if an assessment was made on the basis of 
provision which was ultra vires the Constitution. Though in a sense it may be said 
ашо a observations are in the nature of obiter, they are the considered views 
о urt. 


The decision in Raleigh's case! was again considered by a Bench of this Court 
in M/s. Kamala Mills Ltd. v. The State of Bombay’. There the Sales Tax Authority 
held on the material placed before him that certain transactions were inside sales 
and on that basis assessed the appellant to Sales Tax. The appellant filed a suit on 
the original side of the Bombay High Court to recover the amount from the res- 
pondent on the ground that the Sales Tax Officer had no jurisdiction to assess the 
outside sales in view of thejudgment of this Courtin The Bengal Immunity Co., Ltd. 
v. The State of Bihar?. It was contested by the ndent, inter alia, on the ground 
that section 20 of the Bombay Sales Tax 1946 (No. 5 of 1946), was a bar to the 
maintainability of the suit. This Court accepted the said contention and held that 
section 20 of the said Act was bar to the maintainability of the suit. Under sec- 
tion 20 of the said Act no assessment made and no order passed under that Act or 
the rules made thereunder by the Commissioner or any n appointed under вес- 
tion 3 to assist him shall be called in question in any сууй Court. This Court, after 
considering the relevant provisions ofthat Act and the decision on the subject, 
including that in Raleigh's сазе 1 held that section 20 of that Act was a bar to the suit. 
This Court held that the Sales Tax Officer had jurisdiction to decide whether a 





PR eMe. 16 : (1947) LR. 74 Т.А. 3. (1955) 2 S.C.R. 603 : (1955) 8.С.Ј. 672 = 
50: АЛ.К. 1947 P.C. 78. (1955) 2 M.LJ. (S.C.) 168: A.LR. 1955 S.C. 
ib. (1965) 57 LT.R. 643 : ALR. 1965 S.C. 661. 
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sale was an inside sale or an outside sale; and as the said officer held the sale to be an 
inside sale, it was subject to sales tax and if that finding was wrong, the Act pro- 
vided an effective machinery for correcting the said mistake. On that reasonin 
this Court held that the assessment was made under the Act within tis heanig of 
section 20 of that Act and, therefore, the suit was not maintainable. This judgment 
followed the decision in Firm and llluri Subbayya Chetty & Sons v. The State of 
Andhra Pradesh!. This decision does not touch the question whether a suit would 
lie in a case where the assessment was made on the basis of a provision which was 
Altra vires the Constitution. Presumably, for that reason this Court observed : 

* We would also like to make it clear that we do not think it is necessary in the present case to 
Son dd Whether the majoniiy ошоп in the case of Bharat Kala Bhandar Ltd.*, was justified in 
casting a doubt on o ns made by the Privy Council іп Raleigh Investment Co.'s 
сазе? or on the validity or the propriety of the conciusion in respect of the effect of section 67 of 
the Income-tax Act." 

We have considered these decisions in some detail aa it was contended that the 
present ion was finally decided by some of the decisions of this Court. But 
Semel o thé ар discloses that the said question, namely, whether a suit 
would lie when an assessment was made on the basis of a provision which was ultra 
vires the Constitution, was left open and indeed in one of the decisions clear obser- 
Mone pide ищ the correctness of the decision of the Privy 
Council in so far as it held that a suit would not be maintainable even in such a case. 
The question left open directly calls for a decision in this appeal. 


Let us now scrutinize the said machinery to ascertain its scope and ambit. Sec- . 
tion 3 of the Income-tax Act is ay QUAE gection ; it imposes a tax upon a 
in respect of his income: Asa author pithily puts it, “ section 3 
total income ; section 4 defines its range ; section 6 qualifies it; and sections 7 to 
12-B quantify it.” Section 23 empowers the Income-tax Officer to assess tho said 
total income in the manner prescribed thereunder. His jurisdiction is confined to 
the ascertainment of the total income of a Person in accordance with the provisions 
of the Act. His duty is to assess the income of a person under the provisions of the 
Act and certainly not to ignore any of them for any reason whatsoever. i 
the said assessment an a lies to the Assistant Commissioner, who 
also functions under the Section 30 confers a right of a оп an assessce 
in respect of specified orders of the Income-tax Officers. He can, by an appeal, 
object, inter alia, to the amount of income assessed, to the amount of tax determined 


the continuation of the assessment in regard to the specified subject- 
matter, he cannot outstep the jurisdiction conferred on the Income-tax Officer. An 
assesses objecting to an order by the te Assistant Commissioner may 


appeal to the Appellate Tribunal under section 33 of the Act. The Appellate Tribuna! 
can canvass the correctness of the order of the Assistant Appellate Commissioner 
and pass a suitable order, as it thinks fit. 


Up to this stage all the three authorities are the creatures of the Act and they 
function thereunder. They cannot ignore any sources of income on the ground that 
the relevant provisions offend the fundamen u rights or are bad for want of legislative 
competence. The Act does not confer any right on them. Their jurisdiction 
is confined to the assessment of the income and the tax under tho provisions of the 

Whether the provisions are good or bad is not their concern. But, it is said 
that section 66 of the Act makes all the difference. Section 66 isin two parts. Under 
section 66 (1), within the prescribed time on an application made by an assessee or 
the Commissioner, the Appellate Tribunal shall refer to the High Court any ques- 
tion of law arising out-of such order ; if the Appellate Tribunal refuses to state a 
case, on an application filed by either of them, the High Court may require the 
TEECTUEOM——ÁM———————— M À—MÀ—Ó—ÓÓPMÁ——— ———Á 
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А te Tribunal to state the саве апа to refer the same to it accordingly. Оп a ` 

erence made by the Appéllate Tribunal to the High Court the High Court shall 
decide the questions of law raised thereby and passits judgment thereon and there- 
after the Appellate Tribunal may pass such orders as are necessary to dispose of the- 
case conformably to such judgment. It has been held by this Court that the juris- 
diction conferred upon the High Court by section 66 of the Income-tax Act is a special 
advisory jurisdiction and its scope is strictly limited by the section conferring the 
jurisdiction. It can only decide questions of law that arise out of the order of the 
Tribunal and that are referred to it. Can it be said that a question whether a provi- 
sion of the Act is ultra vires of the Legislature arises out of the Tribunal's order 7 
As the Tribunal is a creature of the statute, it can only decide the dispute between the 
assesses and the Commissioner in terms of the provisions of the Act. The question 
of ultra vires is foreign to the scope of its jurisdiction. If an assessee raises such a 
question, the Tribunal can only reject it on the ground that it has no jurisdiction to- 
entertain the said objection or decide on it. Аз по such question can be raised or can 
arise on the Tribunal's order, the High Court cannot possibly give any decision or» 
the question of the ultra vires of a provision. At the most the only question that it 
may be called upon to decide is whether the Tribunal has jurisdiction to decide the 
said question. Ол the express provisions of the Act it can only hold that it has no- 
such Jurisdiction. The a under section 66-A (2) to the Supreme Court does. 
not enlarge the scope of the said jurisdiction. This Court can only do what the ; 

The said machinery provisions cannot be construed in vacuum : they must be 

collated with the charging sections ; thatisto вау, the Act providedfor a machinery 
for deciding disputes that arise under the substantive provisions of the Act. To illus- 
trate: suppose there is provision in the Act to the effect that the said Act does not 
apply te indivisible building contracts. Can the officer decide that the Act applies. 
to such building contracts ? Such a decision, if given, will not be under but outside 
the Act. Take another illustration : suppose this Court has held that a provision 
authorising the taxing of an indivisible building contract is ultra vires the power of 
the State Legislature and, therefore, void ; in that event, how can an authority 
functioning under the Act tax such a contract on the basis of a provision declared 
to be ultra vires and, therefore, non-existent ? If it does, it be assessing not 
under the Act but outside it. The same legal position will flow though there 1s no- 
such previous declaration by acompetent Court, that a charging provision is in fact: 
and in law ultra vires the Legislature. Any assessment made on the basis of such a 
void provision cannot be a decision under the provisions of the Act. Briefly stated, 
the ural machinery under the Act can be utilized only to decide disputes. 
which arise under the substantive provisions of the Act and which are not ultra 
vires. | 

' The proposition that an authority constituted under the Act cannot, unless. 
expressly, so authorized, question the validity of the Áct or any provisions thereof, 
is sound and is also supported by authority. 


Derbyshire, C.J., who was one of the Judges who took part in Raleigh Investment 
Co.'s case}, in the Calcutta High Court, referring to the jurisdiction of the Appellate 
Assistant Commissioner, observed thus : 

“ Ho was employed to administer the Act and he had to take the Act as he found it.” 


Mitter, J., in the same decision, adverting to the scope of the questions that 
can be raised by an assessee under section 30 of the Income-tax Act, clearly stated. 


the legal position thus : 

“ He can object to the amount of his income as determined by the Income-tax Officer or to the 
amount D Eraser dur under section 24 or the amount of the tax, etc. He can also deny his lia- 
bility to be wuder ihe Act. That phrase, to my mind, means that he can only urge before 
the Tribunal that the provisions as they stand in the Act do not make him liable, Le., exempt his income 
ora part of his income from assessment. He cannot urge, here that, though a provision of the Act 
makes his income or part thereof liable to be assessed that provision is being ultra vires the 





1. (1944) LL.R. 1 Cal. 34, 56, 83. 
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Indian Legislature. The Appellate Assistant Commissioner also would not be ay opie to enter-- 
tain or decide that question. On the principle that the scope of an appeal cannot enlarged but 
must be limited to points which were open for adjudication by the Court or Tribunal of first instance 
tho Appellate Triounal functioning under the Act, to which an appeal ія taken under section 33, would. 
have no power to entertain the said question and deal with it in its order. This Court on a 
reference being made to it under section 66, cannot also deal with such а question, as the reference 
must be limited to points arising owt of the order passed by the Appellate Tribunal.” 


The Judicial Committee did not take any serious notice of the legal position 80: 
clearly explained by Mitter, J. Chagla, C.J., in the Bombay High Court in United? 
Motors (India) Ltd. v. The State of Bombay!, distinguishing the decision i in Raleigh 
Investment Co.'s case*, observed : 


“ They have come before us before any assessment could be made, ending poro нише: 


under the Act have no right to assess them because the Act is wira vires of the The re- 
fore the petitioners are authorities who are supposed to decide the assessment 
made against them, and it is t to understand under the machinery provided under the 


the creatures із a valid statute or not.” 


It is true that that decision was given in a proceeding that was taken before the- 
assessment was made, but the learned Chief Justice accepted the principle that an 
authority which is a creature of a statute cannot decide whether the very statute of” 
which he is a creature is a valid statute or not. In the Bengal Immunity Company 
Limited v. The State of Bihar?, Venkatarama Ayyar, J., in the context of the main— 
tainability of a writ of prohibition, observed thus at page 765 : 

* Indeed, the contention that the Act is wira vires is ao one wna the Tribunals constituted 


under the Act, whether original, appellate, or revisional, could entertain, their duty being merely to - 
administer the Act.” 


A Division Bench of the Madras High Court has, in M.S.M.M. Mi 

Chettiar (d v. Income-tax Officer,  Karalkudit, elaborately aaa te. 

correctness of the decision in Raleigh Investment Co.'s caset. Adverting to the 
ion of nashinety so much emphasized upon by the Judicial Committee in: 
h's case,* the Division Bench observed : 


“ It is needless to point out that the iction under the provision is limited to answering the 
referred. Only the question arises out of the order of the Tribunal can come 


,of the vires of any of the provisions of the ncome-tax 
ыр ы was not competent to отоо аа that it offended! 
the fundamental rights guaranteed under the Constitution. The reason is neither the: 
department nor the Tribunal can give relief to the asseasce inside ed the ae iier 
any Pay HAN Наша еса орет о DE mial | has 
deer аш the Tribunal, though sometimes the Tribunal does se Ses eae, 


кө ves the only answer which it can, namely, that this is not a matter within 
оте Крд өче ү qud the dd D or even due 
statutory Tribunal, which Is creation of ec roe En PS. 
of 1 on as being utra vires or unconstitutional, and that it would be beyond the 
oft Co funcHoning under stion о of tho Act, Whicti аз stated already, ыу 
scopo and reach, to consider and determine a question not properly within its sphere.” 


We agree with the said observation. There is, therefore, weighty authority- 
for the pro on that a tribunal, which is a creature of a statute, cannot questiom 
the vires of the provisions under which it functions. 


The legal position that emerges from the discussion may be summarized thus - 
If a statute imposes a liability and creates an effective в for deciding ques- 
tions of law or fact arising in regard to that labi, it may, b implication,. 
Par ааш tral тыы ы ar ме с the said lability. Acstitnte mà 
also confer exclusive jurisdiction on the authorities constituting the said machinery- 
to decide finally a jurisdictional fact thereby excluding by necessary implication the- 
jurisdiction of a civil Court in that regard. But an authority created by a statute 
cannot question the vires of that datae О: or any of the provisions thereof whereunder 
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rit functions. It must act under the Act and not outside it. If it acts on the basis 
оѓ a provision of the statute, which is utra vires, to that extent it would be acting out- , 
-side the Aot. In that event, a suit to question the validity of such an order made 
-outside the Act would certainly lie in a civil Court. 

On the said legal basis itfollows that in the instant case the Sales Tax Authorities 
‘have acted outside the Act and not under it in making an assessment on the basis of 
ше ie levant pact OL pae ohangida жир WAE оао be ultra vires by this 
"Court. ` ji 


The next question is whether section 18-A of the Act would be a bar to the 
maintainability of the suit. Under section 18-A of the Act, “ по suit or other pro- 
«ceeding shall, except as expressly provided in this Act, be instituted in any Court 
to set aside or modify any assessment made under this Act.” We do not see any 
justification for the contention of the learned Counsel for the respondent that the 
expression **under this Act” refers only to the power of the officer to make an assess- 
ment and procedure to be adopted by him and not to the content of the assessment. 
Any assessment made under the Act, that is, under the provisions of the Act, cannot 
be questioned. Ifthe charging section is ultra vires the assessment made thereunder 
<cannot be said to be made under the Act ; it is really an assessment outside the Act. 
Indeed, as we have held, the foundation laid by the Judicial Committee for giving 
a limited construction to the expression “ under this Act" has no legal basis. We 
‘must gi plain meaning to the words used in the section. Jf so construed, we must 
ihold that * under this Act" refers both to procedural and substantive provisions of 
ihe Act Аз the relevant part of the charging section was held to be ultra vires, 
woe hold that section 18-A is not a bar to the maintainability of the present suit. 


The next argument of the learned Counsel is that if we give a narrow construction 
ttoxsection 18-A of the Act, which found favour with the Judicial Committee the said 
section would be ultra vires of the powers of the State Legislature. As the State 
Legislature has no legislative power to impose a tax in respect of indivisible works 
«contracts, the argument proceeds, it cannot indirectly confer on a Sales Tax Authority 

wer to impose a tax ор such a transaction and impose a bar against the maintain- 
Фи of a suit to question its validity. This certainly raises an important question: 
but, in the view we have expressed on the construction of section 18-A of the Act, 
tthis does not fall for our decision in the present appeal. 

Lastly, it is contended that the suit is not ыу шша itation. The City Civil 
‘Court Todse held that the suit was governed by Article 62 of the Limitation Act and, 
-on that basis, declared that the suit for the recovery of the d E we pad 
;prior to three years from the date of the suit was barred by limitation. But the High 
‘Court, in the view it had taken on the question of the maintainability of the suit, 
. did not express any opinion on the said question. Learned Counsel for the appellants 
-contends that the suit was for the recovery of the amounts paid to the dent 
under a mistake of law and that such a suit is governed by Article 96 of the Limitation 
Act. This Court in The State of Kerala v. Aluminium Industries Ltd., Kundara, 

Quilon!, that contention and held that to such a suit Article 96 of the Limita- 
tion Act would apply. Article 96 of the Limitation Act prescribes a period of limita- 
tion of 3 years for relief on the ground of mistake when the mistake became known 
to the plaintiff. When did the plaintiffs come to know of the mistake in the present 

-case ? [n the plaint itis alleged that the plaintiffs came to know of the mistake when 

the decision in the Gannon Dunkerley's caset, was pronounced by the High Court 
.of Madras on 5th April, 1954. The respondent in the written statement did not 
deny that fact. The suit was filed on 23rd March, 1955, which was within 3 years 
‘from the date of the said knowledge and, therefore, it was clearly within time under 
Article 96 of the Limitation Act. 


In the result, the appeal is allowed. There will be a decree in favour of the 
xplaintiffs as prayed for with costs throughout. 


1. Civil Appeal No. 720 of 1963 decided on 21st April, 1965. 
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Shah, J.—(for himself and V. Ramaswami J.) (Dissenting)—M в. К.б, Venkata- 
raman & Company Ltd.—appellants їп this appeal, who carry on the business 
of building contractors, were assessed to sales tax on the turnover from their trading 
receipts in thefinancial years 1948-49 to 1952-53 by the Deputy Commercial Tax Officer. 
For the years 1948-49 to 1950-51 returns filed by the ap ts were accepted and 
orders of assessment were made and tax was paid by the appellants without objection. 
For the year 1951-52 the Deputy Commercial Tax Officer did not accept the return 
and assessed tax after disallowing certain exemptions claimed by the appellants. 
The matter was carried in appealto the Commercial Tax Officer, Sales Tax Appellate 
Tribunal, and ultimately to the High Court of Madras. For the year 1952-53 on 
the turnover as determined by the Deputy Commercial Tax Officer, after disallowing 
certain deductions claimed by the appellants, the appellants paid tax. 


For the five years in question, the appellants paid between 21st May, 1949, and 
2nd February, 1954 Rs. 36,320/1/11 as tax. Thereafter the ap ts came to learn 
that on 4th April, 1954, the Madras High Court in Gannon D rley X Co. v. State 
of Madras!, had held that in a building contract there is no element of sale of the 
materials for a price stipulated, and the turnover received from building contracts 
was not taxable under the Madras General Sales Tax Act. They therefore on 23rd 
March, 1956, instituted in the City Civil Court at Madras for a decree for refund of 
tax levied and collected by the Sales Tax Authorities for the years 1948-49 to 1952-53. 
The State of Madras resisted the claim contending that the suit was barred under 
section 18-A of the Madras General Sales Tax Act and in any event by the law of 
limitation. The Trial Court dismissed the suit, and the High Court of Madras con- 
firmed the decree. With certificate granted by the High Court of Madras, the 
appellants have appealed to this Court. 


The orders of assessment made by the Deputy Commercial Tax Officer are not 
on the record, nor are the contracts which gave rise to the turnover. It was assumed 
in the Trial Court and the High Court, that the appellants had entered into works 
contracts in which there was no sale of materials used in the construction of buildings 
independent of the contract for construction and we must proceed to deal with this 
appeal on that footing. 


Three questions fall to be determined.: (1) whether section 2 (9 and Explanation 
(1) (i) of section 2 (i) of the Madras General Sales Tax Act, 1939 read in the light 
of rule 4 (3) of the Turnover and Assessment Rules, were ultra vires the Legislature 
of the Province of Madras : (2) whether a suit for refund of tax paid pursuant to 
orders of assessment made by Deputy Commercial Tax Officer was maintainable 
in view of the general scheme of the Act, and in particular of section 18-A which 
was added by Madras Act VI of 1951; and (3) whether the suit was barred by the 
law of limitation. 


Very little need be said on the third question. It is now settled by ‘decisions 
of this Court that a suit for refund of tax paid under a mistaken belief that in Jaw 
tax was payable, was at the material date governed by Article 96 of the Indian Limita- 
tion Act, 1908, and the period prescribed by that article commenced to run from the 
date when the mistake became known : State of Madhya Pradesh v. Bhailal Bhai? : 
State of Kerala v. The Aluminium Industries Ltd., Kundara*. The appellants’ suit 
was instituted within three years from the date on which the ap ts claim that 
they came to know about the decision of the Madras High Court in Gannon Dunkerley 
and Company's case!, and the claim was unquestionably within limitation. 


The relevant provisions of the Madras General Sales Tax, 1939, which have a 
bearing on the other two ions may be summarised, By section 2 (a-1) as intro- 
duced by Madras Act XXV of 1947 “assessing authority" was defined as meaning 
any person authorised by the State Government to make any assessment under tho 





1. (1955) 1 M.LJ. 87 : LLR. (1955) Mad. 3. СА. No. 720 of 1963 decided on 21st 
832 : ALR. 1954 Mad. 1130. . April, 1965. | 
2. A.LR. 1964 S.C. 1006. 
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Act. The Madras Legislature by Madras Act VI of 1951 renumbered section 2 (a-1) 
as section 2 (a-2) and added section 2-B by which the State Government was authorised 
to appoint as many Deputy Commissioners of Commercial Taxes and Commercial 
Tax cers as they КУ fit for the шгрове of performing the functions conferred 
upon them by or under the Act. “ Sale” by section 2 (A) as amended by Madras 
Act XXV of 1947 was defined as follows : 

“ ‘Sale’ with all its grammatical variations and cognate expressions means transfer of the 
property in goods by one person to another in the course of trade or business for or for deferred 
руш or other valuable consideration and includes also a transfer of property in goods involved 

a execution of a works contract, but does not include a mortgage, hypothecation, charge or 
p ; Я 
Explanation (1)— * * * 


Explanation (2)— E: * * 


Section 2 (i) defined “turnover” as meaning the aggregate amount for which 
goods are either bought by or sold by a dealer, whether for cash or for deferred pay- 
ment or other valuable consideration provided that the proceeds of the sale bya 
person of agricultural or horticultural produce grown by himself or grown on any 
land in which he has an interest whether as owner, usufructuary mortgagee, tenant 
or otherwise, shall be excluded from his turnover. Explanation (1) (i) to the defini- 
tion of ''turnover"' provided : 


* Subject to such conditions and restrictions if any, as may be prescribed in this behalf— 


- » (i) the amount for which goods are sold shall, in relation tu а works contract, be deemed 
to be the amount payable to the dealer for carrying out such contract, less such portion as may be 
prescribed of such amount, representing the usual proportion, of the cost of labour to the cost of 
materials used in carrying out such contract : " : 


“ Works contract" was defined by section 2 (1-1) as meaning any agreement for 
carrying out for cash or for deferred payment or other-valuable consideration the 
construction, fitting out, improvement or repair of any building, road, bridge or 
other immovable property or the fitting out, improvement or repair of any movable 
property. Section 3 prescribed the rate of tax, and section 9 prescribed the procedure 
to be followed by the assessing authority. Section 10 imposed liability upon the 
assessee to pay tax assessed, in such manner and in such instalments and within 
guch time as may be specified in the notice of assessment. Ву section 11 a right of 
арра was given to ап assessee objecting to an assessment made on him to the pres- 
cri authority, and by section 12 as originally enacted the Board of Revenue was 
authorised to exercise revisional powers in respect of-any order passed or proceeding 
recorded by any authority under the provisions of the Act. Ву section 9 of Madras 
Act VI of 1951, section 12 was modified and sections 12-A, 12-B, 12-C and 12-D 
were added. By section 12 so modified power to revise orders of subordinate autho- 
rities was conferred upon the Commercial Tax Officer, the Deputy Commissioner 
and the Board of Revenue. Under section 12-A an appeal lay to the Appellate 
Tribunal at the instance of the assessee objecting to an order relating to assessment 
passed by the Commercial Tax Officer. By section 12-B the High Court of Madras 
was authorised to entertain a revision application against an order passed under 
section 12-A, sub-section (4) or (6) against the order of the Appellate Tribunal. 
By section 12 ап appeal lay to the High Court against the order of the Board of 
Revenue made suo motu under section 12 (3). By section 18-A which was added by 
Madras Act VI of 1951, it was provided : 


** No suit or other proceeding shall, except as expressly оше this Act, be instituted in 


any Court to set aside or modify any assessment made under this 


By section 19 the State Government was authorised to make rules to carry out 
the purposes of the Act. : 


Section 22 was added by the President in exercise of the power under Article 
372 (2) of the Constitution by an Adaptation Order, dated 2nd July, 1952, for brin ging 
the provisions of the Act in conformity with Article 286 (1) and (2) of the Consti- 
tution. Sub-clause (3) of clause 4 of the Madras General Sales Tax (Turnover and 
Assessment) Rules, 1939, which dealt with computation of gross turnover, provided 
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that the amount for which goods are sold by a dealer shall, in relation to a works 
contract, be deemed to be the amount payable to the dealer for carrying out such 
contract less a sum not exceeding such tage of the amount payable as may be 
fixed by the Board of Revenue, from time to time for different areas, representin 
the usual proportion in such areas of the cost of labour to the cost of materials u 

in carrying out such contract, subject to the maxima set out therein in respect of 
different classes of building contracts. 

Counsel for the appellants contended that this Court in The State of Madras v. 
Gannon Dunkerley and Co. Madras Ltd.1, while affirming the decision of the High Court 
of Madras in Gannon Dunkerley and Company case*, has held that the provisons of 
the Madras General Sales Tax (Amendment) Aut XXV of 1947 which incorporated 
in the definition in section 2 (А) the words ‘‘ and includes also a transfer of property 
in goods involved in the execution of a works contract," and incidental changes in 
the definition of “ turnover " were ultra vires the Legislature of the Province of 
Madras. But that plea does not seem, in our judgment, to be correct. The Madras 
High Court had in Gannon Dunkerley and Company's case, held that the “works con- 
tracts ” of the assesses in that case “were not contracts of sale of goods and the Pro- 
vincial Legislature had no power to tax those contracts treating them as sale of goods" 
because the legislative power to levy tax on sales of goods was “confined to transac- 
tions of sales *** as understood in the law relating to the sale of goods, and any 
attempt of the Legislature to tax under the guise of or under the pretence of such a 
power transactions which were ny cus it, was ultra vires and must be declared 
invalid." This Court in confirming order setting aside the orders of assessment, 
did not affirm the view of the Madras High Court that any part of the definition in 
section 2 (А) of the Madras General Sales Тах Act was ultra vires. In Gannor 
Dunkerley and Company's case*, the High Court held that the expression “sale of 
goods " had the same meaning in Entry 48 which it had in the Indian Sale of Goods 
Act, 1930, and that the works contracts of the assesseo were contracts to execute 
construction works to be paid for according to measurements at the rates specified 
in the schedule thereto, and were not contracts for sale of materials used therein 
and being contracts entire and indivisible could not be broken up into contracts for 
sale of materials and contracts for payment for work done. This Court held, agreeing 
with the High Court, that ordi in a building contract, the agreement between 
the parties is that the contractor should execute a building contract according to the 
speeifications in that behalf in the written agreement, and in consideration thereof 
receive payment stipulated : in such an agreement there is neither a contract to sell 
the materials used in the construction, nor does próperty pass therein as movable. 
The Court also observed that the expression “ sale of goods " was, at the time when 
the Government of India Act, 1935 was enacted, a term of well-recognised legal 
import in the general law relating to sale of goods and in the legislative practice 
relating to that topic, and must be in in Entry 48in List Il in Schedule VII 
of the Government of India Act, 1935, as having the same meaning as in the Salo 
of Goods Act, 1930. Therefore, in a buildingcontract which is one, entire and indi- 
Visible, there is no sale of goods and the Provincial Legislature was incompetent under 
Entry 48 to impose a tax on the supply of materials used in such a contract treating 
the supply asa sale. In the very elaborate discussion which Venkatarama Ayyar, J., 
speaking for the Court, entered upon, at no stage did he express the opinion that any 
part of the definition of “ sale ” in section 2 (h) after it was amended by tho Madras 
General Sales Tax (Amendment) Act XXV of 1947 was ultra vires the Legislature, 
and the observations made clearly indicate a contrary conclusion. The learned Judge 
in summing up his conclusion observed at p. 425 : 

“xat the expression ‘ sale of goods’ in Entry 48 із momen juris, its essential ingredients being an 
e CHR AS rice and property therein pursuant to that agreement. In 
а contract, which is, as in the present case, one, entire and indivisible and that is its norm, 
there is no sale of goods, and it is not within the competence of tho Provincial Legislature under 
Entry 48 to impose a tax on the supply of the materials used in such a contract treating it as a sale." 





1. (1959) S.C.R. 379 : (1958) S.C.J. 696: (1958) 2. (1955) 1 M.LJ. 87 : LL.R. (1955) Mad. 
An. W.R. (S.C.) 66: (1958) 2 M.LJ. (S.C) 832: ALR: 1954 Mad. 1130. 
266: АЛ.К. 1958 S.C. 560. 
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and at page 427: 


To avoid misconception, it must be stated that the above conclusion has reference to works 
contracts, which are entire and indivisble, as the contracts of the respondents have been held by 
the learned Judges of the Court below to be. The several forms which such kinds of contracts can 
assume are set out in Hudson on Building Contracts, at page 165. 


It is possible that the parties might enter into distinct and separate contracts, one for the trans- 
fer of materials for money consideration, and the other for payment of remuneration for services 
and for work done. In such a case, there are really two agreements though there is a single Instru- 
ment prie them, and the power of the State to separate the agreement to sell, from the agree- 
ment to do work and render service and to impose a tax thereon cannot be questioned, and will 
stand untouched by the, present judgment." 


In substance this Court held that the definition in section 2 (А) must be read in 
the light of and restricted by the Legislative power of the Province as contained in 
Entry 48 in List П in Schedule VII and on that view if a works contracts is one, 
entire and indivisible, there will be no sale of goods and no part of the consideration 
received for executing such а contract would be included in the turnover. 


‚ It is true that in Pandit Banarsi Das Bhanot v. The State of Madhya Pradesh}, 
which case was heard along with The State of Madras v. Gannon Dunkerley and 
Company (Madras) Ltd.*, and decided on the same day, it was observed at p. 437: 


“ But on our finding on the first question that the impugned provisions of the Act are ultra vires 
the powers of the Provincial Legislature under Entry 48 in List II in the Seventh Schedule, we should 
sot aside the orders of the Court below.” 


It is clear from the observations made at p. 433 that the Court intended and did 
lay down that the Provincia] Legislature had no power to impose a tax in respect 
of 8 building contract which is one, entire and indivisible ; but there might be 
contracts consiting oftwo distinct agreements, one for the sale of materials and 
another for work and labour, and that in such a case, it would be competeht to the 
State to impose tax on the sale of materials even construing that word in its narrow 
sense. At p. 437 also the Court observed that : 


M rohibition against imposition of tax is only in respect of contracts which are single 
and indivisible and not of contracts which area combination of distinct contracts for sale of 
materials and for work, and that nothing *** in this Judgment shall bar the sales tax authorities 
from deciding whether a particular contract falls within one category or the other and imposing a 
tax on the agreement of salo of materials, where the contract belongs to the latter category." 


In The State of Madras v. Gannon Dunkerley and Company (Madras) Ltd.3, the 
Court declared that the taxing authority may not, in computing the turnover of 
a dealer, include any part of the receipts under a works contract which is one, entire 
and indivisible, because the State Legislature had no power to levy tax on transac- 
tions which are not transactions of sale of goods. But the Court did not 
declare the clause added by Act XXV of 1947 as ultra vires: it merely directed that 
in the assessment of turnover from building contracts, restriction on the legislative 
power inherent in Entry 48 of List II, Schedule VII ought to be imported, and that 
thetaxing authority must on thataccount determine whether the transaction of sale 
turnover whereof is sought to be taxed, is of the nature of sale of goods within the 
meaning of the Sale of Goods Act. A transaction which does not involve sale of 
goods is not taxable, for the definition of the word “ sale ” in every case must be read 
subject to the constitutional restriction on the legislative power imposed upon the 
Provinces. Stated differently, power to levy tax in respect of a works contract is 
not X denied to the Provinces or the States; in each case it has іо be considered 
whether the transaction involves sale of goods strictly so-called or it is a transaction 
which is a works contract “ one entire and indivisible ". If itis the latter, it would not 
be taxable, because there is no element of sale of goods within that transaction; if it 
is the former, the element of sale of goods would be taxable. This approach con- 
forms to a recognised rule of interpretation that it is always presumed that the Legis- 
lature did not intend to transgress restrictions upon its legislative powers, and it would 





1. (1958) S.C.R. 427 : A.J.R. 1958 S.C. 990. 66 : (1958) 2 M.LJ.. (S.C) 66 : (1959) S.C.R. 
2. (1958) S.CJ. 696: (1959)2 An.W.R; (S.C.) 379 A.LR. 1958 S.C. 560. 
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be te to read words used in a statute as subject to restrictions imposed by 
the Constitution upon legislative power so that the statute may harmonise with the 
constitutional restrictions. The rule applies unless the restricted meaning of the 
words makes the legislation incomplete, unintelligible or unmeaning. In Re the 
Hindu Women's Rights to Property Act, 1937, and the Hindu Women's Rights to Pro- 
perty (Amendment) Act, 19381, the Federal Court had to deal with the meanin d 
the word “ property"—a word apparently of wide connotation and includi 
agricultural land in the Governors’ Provinces—in the Hindu Women's Rights to 
Property Act, 1937. Sir Maurice Gwyer, C.J. speaking for the Court, observed : 
“ № doubt if the Act does affect agricultural land in the Governors’ Provinces, it was beyond 
The competence of the ture to enact it : and whether or not it does so must depend upon the 
which ія to be to the word ‘property’ in the Act. If that word necessarily and 
inevitably comprises all forms of property, КУА agricultural land, then clearly the Act went 
beyond the powers of the Legislature : but Ner аас T 
makes uso of a word of such wide and general goce or ME resumption must surely bo that it is 
using it with reference to that kind of property with respct AO o which itis competent to legislate 
and to no other. ec n 1s thus one of construction, and unless the Act is to be regarded as 
wholly meaningless and ective, the Court 1s bound to construe the word ‘ property ' as referring 
only to those forms S Meo epee lo wili fhe Depas ма enacted the Act was 
со ent to legislate : that 1s to say, property other ihan agri tural land. * 
he Court does not seek to divide the he Act into two parts, an which the аА was 
competent, and the part which it was incompetent, to ji "ү T4 on the true construction, 
уыл тн property ' as used in it, no part of the Act was beyond the 


елаша шакшы ше кш шк exceed its jurisdiction: 
be and there is ample authority for Lnd iur general words i in a statute are to 
be construed with reference to the powers of the hich enacts it.’ 

ami referring to a number of cases e at ius Bar, the learned Chief Justice 
observ © 


“ If the restriction of the general words to within the power of the Legislature would 
be to leave an Act with nothing or next to nothing in it, or an Act different in kind and not merely 
In degree, from an Act in which the general Fords were En the wider meaning, then it is plain 
EM un ts an илы Мз circumstances it is impossible to assert 
with any confidence that the Legislature intend od the words which it has used to be 
construed only in the narrower sense : * * the Act is to be upheld, it must remain, 
even when a narrower meaning 1s given to the general words, = an Act which Is complete, intelligible 
and valid and which can be executed by itself :’ 


This is precisely the approach this Court made in The State of Madras v. Gannon 
Dunkerley and Co. Madras Ltd.* They interpreted the expression “works contract’, 
used in the Madras General Sales Tax Act, 1939 subject to the restrictions which 
inhered the exercise of its power by the Madras Legislature and held that the right 
to assess tax on a works contract which is “ one, entire and indivisible” was not 
conferred by the Act. The Court thereby implied a restriction in the meaning of the 
expression “works contract" in section 2 (А) and section 2 (1) (i) so as to make it 
consistent with the legislative power of the Madras Legislature. 


Application of this rule is often invoked in the interpretation of Indian statutes, 
because ofthe restrictions placed uponthe powerof the legislative bodiesby the 
Constitution. In view of the federal structure of our Constitution, wide words used 
by the Legislature have, wherever necessary, to be read subject to the presumption 
that they were intended to be used by the Legislature so as to make the exercise of 
power consistent with the constitutional scheme. For instance Article 286 (1) of 
the Constitution belore it was amended by the Constitution (Sixth Amendment) 
Act, imposed restrictions upon the power of the State Legislature to tax outside sales, 
sales in the course of import and export, inter-State sales and sales of commodities 
which are declared by Parliament to be essential to the life of the community. Even 
without the incorporation of section 22 by the Adaptation Order, 1952, made by the 
President under Article 272 (2) as а matter of abundant caution, the word ''gale" 
as defined in the Act had to be read subject to the constitutional limitations. 





1. (1941) 2 (52: 12 : (1941) PER 12: S EA 66 : (1958) 2 M.LJ. (S.C.) сб; (1959) 
ау) :АЈ.Е. 1941 F.C. . 379°: A.LR. 1958 S.C. 560 
(19 958) e. 56 : (1958) 2 An. WR. 
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The definition of “ sale ” in the Act cannot be read divorced from the scheme 
of the Act, and the restrictions upon the power of the Legislature which enacted it. 
There are diverse provisions in the Act which restrict the power of thetaxing authori- 
ties to levy tax on sale or purchase of goods. For instance, section 4 expressly enacts 
that the provisions of the Act shall not apply to the sale of electrical energy, motor 
spirit, and manufactured tobacco and of any other goods on which duty is or may be 
levied under the Madras Abkari Act, 1886, the Madras Prohibition Act, 1937, or 
the Opium Act, 1878. Exemption is also granted in certain cases by section 5 
of the Act and authority is conferred by the Act upon the executive Government 
to make exemptions from or reductions in rates in respectof tax payable on the sale 
of any specified classes of goods or by any specified classes of persons in regard to 
the whole or any part of their turnover. These restrictions upon the power of the 
taxing authorities are imposd expressly by the statute itself : the other restrictions 
to which we have already referred, are restrictions which are implied by the consti- 
tutional limitations. But on that account there is no real difference between the 
quality of the restrictions. The definition clause and the charging section operate 
only on sales which may appropriately be called sales of goods under the general law, 
of goods which are not exempted by the Act, and are not taken out of the taxing 
power of tbe States by the constitutional orother provisions. Apparently wide 
words ofthe definition clause and the charging section will noton account of 
these restrictions be rendered ultra vires or invalid : the words will be construed so 
d to confer power upon the taxing authorities in assessing tax only within the 

imited field. ; 


Ordinarily a taxing authority has power to ascertain whether the transaction 
before him is taxable, and for that purpose he may determine facts which have a 
bearing on the taxability of the transaction. He also the power to interpret 
пошо of the taxing statute аз well as of any other statute which has а bearing 
onthe question. Within the limits assigned to him, the authority of the taxing officer 
is complete. Не is not a Court of summary jurisdiction whose jurisdiction depends 
upon existence of some fact collateral to the actual matter which is liable to be 

ged in independent proceeding, nor does his jurisdiction depend upon the 
fulfilment of some condition осы Within his jurisdiction 1s included the 
wer to decide finally whether the transaction submitted to his scrutiny is taxable. 
His decision is open to challenge by appropriate proceedings in the hierarchy of 
tribunals set up for that p but not outside the Act. In dealing with the 
authority of the Sales Tax cer appointed under the Bombay Sales Тах` Act V of 
1946 in M/s. Kamala Mills Ltd. v. The State of Вотђау", this Court observed : 


“Tt would * * be seen that the roprlate authorities have been given power in express 
terms to examine the retur submitted by the calers and to deal with the questions as to whether 
the transactions entered into by the dealers are liable to be assessed under the fold provisions 
of the Act or not * * itis plain that the very object of constituting appropriate autho ties under 
tho Act is to create a hi y of special tribunals to deal with/the problem of | assessment of 
sales tax as contemplated by the Act. If we examine tho relevant provisions which confer juris- 
diction on the appropriate authorities to levy assessment on the dealers in respect of transactions 
to which the charging section applies, it is impossible to escape the concluslonthat all questions per- 
taining to the liability of the dealers to pay козоп of their transactions are ex- 
pressly left to be decided by the appropriate authorities under the Act as matter falling within their 
ction. Whether or not a return is correct ; whether or not transactions which are not men- 
tioned in the return, but about which the appropriate authority has knowledge, fall within the mis- 
chief of the ing section ; what is the true and real extent of the transactions which аго assess- 
able ; all those other allied questions have to be determined by the appropriate authorities 
themselves; * * * Tho whole activity of assessment with the of the return and 
with an order of assessment, falls within Ari eosam on of the appropriate authority and no 

part of it can be said to constitute a collateral ty not specifically and expresaly included in the 
Jurisdiction of the appropriate authority as such." 


The Deputy Commercial Tax Officer had therefore jurisdiction to determine 
whetber the particular transactions in respect of which tax was sought to levied 
were assessable under the Act. Не may have committed a mistake, even a grievous 
mistake, but be bad jurisdiction to decide the question arising before him in the 


1. (1965) 57 LT.R. 643 : ALR. 1965 S.C. 1942. 
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manner he did. Exercise of his jurisdiction is not conditioned by the correctness of 
his conclusion. 


The Act contains complete machinery forlevying, assessing and collecting tax. 
It also contains machinery for rectification of mistakes. The rules framed under 
the Act contain machinery for making refund of tax collected in excess of the amount 
legitimately due. The entire machinery for levy, assesament, collection and refund 
is within the Act and has to be administered by the authorities entrusted with power 
in that behalf. To expose this machinery and the adjudications laboriously made 
under the Act by authorities competent in that behalf to collateral attacks in civil 
suits would make the statute in practice unworkable. It is true that exclusion of the 
jurisdiction of the Civil Couts is not to be lightly inferred: such exclusion must 
either be explicitly expressed or clearly implied. But where the scheme of the Act 
implies such exclusion, the Courts will give effect to it. In Secretary of State v. 
Mask and Company!, on the import of betel-nuts the Assistant Collector of Customs 
assessed duty at rates applicable to boiled betel-nuts. After the appeals filed by the 
importer to the Collector of Customsand the Government of India failed, the 
importer filed a suit for refund of the amount collected from him in excess of the 
invoice value. In appeal by the Secretary of State before the Judicial Committee 
it was contended that the decision of the Assistant Collector of Customs confirmed 
in appeal to the Collector of Customs and in revision to the Government of India 
was final and the civil Court had no jurisdiction to entertain the suit. The Judicial 
Committee examined the scheme of the Sea Cusotms Act, 1878, and observed: 


“* in this case the jurisdiction of the civil Courts is excluded by the order of the Collector 
of Customs on the appeal under section 188. * * * * Th j 


In Firm of Illuri Subbayya Chetty and Sons v. The State of Andhra Pradesh*, 
a person who had paid tax under the Madras General Sales Tax Act, 1939, for the 
years 1952-54 under voluntary returns on the assumption that certain transactions 
of purchase of groundnuts were taxable, filed a guit in the civil Court for recovery 
of the tax paid. The tria] Court decreed the suit, but the High Court reversed the 
decree and dismissed the suit, holding that it was not maintainable. It was observed 
by this Court in appeal by the taxpayer at p. 760 : | 

“ The fact that order passed by the assessing authority may in fact be incorrect or wrong does 
not affect the position that in law, the said order has been passed by an appropriate authority and 
the assessment made by it must be treated as mado under this Act. Whetherornot an assessment 
has been made under this Act will not depend on the correctness or the accuracy of the order passed 
by the assessing authority.” ; and 

at p. 761 : 

"* * *thore can be no doubt that where an order of assessment has been made by the appro- 
priate authority (under) the provisions of this Act, any challenge to its correctness and any attempt 
either to have it set asido or modified must be made before the appellate or the revisional forum 
prescribed by the relevant provisions of the Act." . 

А question which is closely analogous to the question raised in this appeal fell 
to be determined in M/s. Kamala Mills case*. The assesses sold goods inside and 
outside the then State of Bombay. On the turnover of the assessee, general sales tax 
and special sales tax were levied by the Sales Tax Authorities exercising power under 
the Bombay Sales Tax Act, 1946. After learning about the decision of this Court in 
The Bengal Immunity Company Ltd. v. The State of Bihar and others?, the assessee 
commenced an action in the High Court of Bombay for a decree for refund of the 
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tax paid on outside sales. The High Court held on a preliminary issue that the suit 
wag not maintainable and in appeal the decision was confirmed. Before this Court 
it was contended that the action of the Sales Tax Authorities was without jurisdiction 
and on that account the suit was maintainable notwithstanding section 20 of the 
Bombay Sales Tax Act by which the jurisdiction of the civil Courts is 
barred. This Court held that the appropriate authority was invested with jurisdic- 
tion to determine the nature of the transaction and to levy lax in accordance with 
its decision. The Court also held that the finding of the authority that a particular 
transaction is taxable under the charging section is a finding not on a collateral fact 
upon the correct determination of which the jurisdiction of the taxing authority 
depends and observed : 


“+ * "ijf the appropriate authority, while, exercising its ction and powers under the 
relevant provisions of t ct, holds erroneously that a transaction, which is an outside sale is not 
an outside sale and proceeds to levy sales tax on lt, сап it be said that the decision of the appropriate · 
authority 1з without jurisdiction ? In our opinion, this question cannot be answered in favour of 
Mr. Sastri’s contention." : 


In M/s. Kamala Mills’ case, it was the case of the taxpayer that tax was levied 
in violation of the prohibitions contained in Article 286 of the Constitution as it then 
stood. The Sales Tax Authorities were of the view that the sales were taxable—a 
view which was later found, according to the opinion of this Court in the Bengal 
Immunity Company’s case*, to be erroneous. But on that account it could not be 
said that the order passed by the Sales Tax Officer was without jurisdiction. The 
suit for recovery of the tax already paid, pursuant to an order of assessment which 
had become final, was therefore held not maintainable. 


The principle of M/s. Kamala Mills case’, in our judgment . governs this case. 
In the present case the validity of the orders of assessment is challenged on the ground 
that the transactions which were held taxable were not'such works contracts as would 
be within the taxing power of the Province under Entry 48 in List II of Schedule VII 
to the Government of India Act, 1935. The taxing authority being of the view that 
they were taxable charged the turnover to tax. Appeals lay against the decisions of 
the taxing authority, but they were not filed in respect of four out of the five years 
and in the remaining only the tion as to the quantum of turnover, was raised. 
In the case of M/s. Kamala s’ case’, the transactions were, it was apparently 
claimed, sales falling within the meaning of Article 286 (1) (a) Explanation and not 
taxable by the State in view of a constitutional prohibition. This Court held that 
a plea that tax levied pursuant to an erroneous decision as to the applicability of the 
Sales Tax Act to transactions which, if the true Куше wero appreciated, were 
not liable to be taxed could not be raised in a suit for refund of tax paid. Ratio of 
that decision applies to the present case in which tax was levied in respect of trans- 
actions which taxing authority erroneously regarded as works contracts and tax- 
able on the footing that they involved sale of goods strictly so-called. An erroneous 
decision of the taxing authority that they are taxable transactions, when on a correct 
view of the law they would not have been, did not affect the power entrusted to him 
by the Act nor render his decision without jurisdiction. 


Tt is true that section 18-A was incorporated in the Madras General Sales Tax 
Act 1939 by Madras Act 6 of 1951. There was before Act VI of 1951 was enacted no 
express provisionin the Act barring the jurisdiction of civil Court to set aside or 
modify any assesament made under the Act. But section 18-A did not incorporate 
a new concept ; it merely enunciated what patently underlines the scheme of the Act. 
Special authorities have been constituted under the Act for the purpose of assessing 
and collecting tax : these authorities have the power to entertain or ask for returns 
and to assess and collect tax. Against the orders of assesament, appeals are provided 
for and the proceedings of the taxing authorities are liable to be corrected by the 
High Court or the Board of Revenue in exercise of jurisdiction conferred by the 
Act. The Act is a complete code, setting up machinery for the levy, assessment, 
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collection and refund of tax : by the clearest implication it excludes the jurisdiction 
of the civil Courts to modify or set aside assessments made under the Act by authorities 
invested with power in that behalf. By enacting: section 18-A the Legislature 
did no more than enact what was clearly implicit the scheme of the Act. Absence 
of section 18-A on the statute book for the first two years out of the five years of 
assessment is therefore of no materiality. 


Even on the assumption that the clause’ and includes also a-transfer of pro- 
perty in involved in the execution of a works contract ” added by Act XXV of 
1947 in definition of sale was sub tly declared ultra vires by this Court in 
The State of Madras v. Gannon Dunkerley Company (Madras) Ltd.1, in our view 
the suit to set aside or modify an assessment made on the assumption that the de- 
finition was wholly valid was not maintainable. 

Two grounds are urged in support of the plea that the suit was maintainable : 
(a) the taxing authority acing in exercise of powers conferred by a statute cannot 
entertain a plea that a part of the statute is invalid ; he must take the statute as he 
finds it ; and (5) that the authority conferred by the Act is to levy tax on transactions 
which are made taxable by the Act, and if the charging provision or a part thereof 
is ultra vires the Legislature which enacted it, the decision of the taxing authority 
to tax transactions under that ultra vires provision is outside the Act. 


А taxing authority is undoubtedly a creature of the statute under which he is 
appointed but ordinarily by the statute he is invested with authority to decide all 
uestions which have a bearing on the taxability of a transaction. He is entitled to 
decide that the transactions submitted to his scrutiny are taxable. When the taxing 
authority levies tax on a transaction, he holds either expressly or by the clearest impli- 
cation that the transaction is in his opinion taxable. Investment of authority to 
tax involves authority to tax transactions which in exercise of his authority, the taxing 
officer regards as taxable, and not merely authority to tax only those transactions 
which are on a true view of the facts and the law, taxable. The taxing officer in 
exercising his power may err; but hehas authority to errin exercise of his jurisdiction. 
It matters little that the error he commits is in the interpretation of a constitutional 
rohibition and not a statutory prohibition applying to the transaction submitted to 
is scrutiny. It would be confusing the issue to pressinto aid illustrations of cases 
in which the taxing authority seeks to tax a transaction which he holds is not taxable. 
In such а case he is not exercising the power entrusted by the statute ; he acts 
outside the law. But that cannot be said of a decision in which by an erroneous 
interpretation of the law he holds a transaction taxable. There is nothing in the 
Act which prohibits the taxing authority from entertaining the plea that a transaction 
is not taxable because it is in respect of an exempted commodity or is an exempted 
sale, or because it is not a transaction of sale, and there are ample indications of an 
implication to the contrary. i 
We are not considering a case in which the statute in its entirety or in so far as 
it relates to the appointment of the authority invested with power by the statute to 
assess tax is challenged as ultra vires. That may raise problems which do not arise 
here. We are dealing with a case in which the entrustment of power to assess is not 
in dispute, and the authority within the limits of his power is a tribunal of exclusive 
jurisdiction. Such an authority is invested for the purpose of determining questions 
entrusted to him, with power to determine all questions of fact and law, and of his 
own jurisdiction аз а Being a tribunal of exclusive jurisdiction, there ів no other 
authority which can decide the questions raised before him. If by an erroneous 
decision, he can clothe himself with jurisdiction, which on a true view of the facis 
or law he does not possess, it is difficult to appreciate the ground on which it can be 
asserted that he must decline to adjudicate when the vires of a part of the statute which 
he has to administer falls to be determined. There is no special sanctity in that ques- 
tion, that the taxing authority cannot determine it. It could not be intended that 
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when a question about the vires of a statute which the taxing authority has to 
administer arises, he must deliberately adjudicate upon the taxability of a transaction 
contrary іо his own conviction. "There is nothing іп ош view, certain contrary casual 
observations in cases referred to at the Bar notwithstanding, which compels him to 
adopt an unjudicial attitude. . ‚ | " fes x 

A. quasi-judicial authority is within the definition of “State” in Article 12 of 
the Constitution. That is so held in Parbhani Transport Co-operative Society Ltd. v. 
The Regional Transport Authority, Aurangabad, and others!, and assumed in Bashesar 
Nath v. Commissioner of Income-tax, Delhi and Rajasthan and another’, and К. S. 
Ramamurthy Reddiar v. Chief Commissioner, Pondicherry, and another*, and in, other 
cases. Ів a quasi-judicial authority, deliberately to violate fundamental rights of.a 
citizen who is subjected to his jurisdiction and to act in a manger ntly. un- 
just because for some vague reason it is said that within the amplitude of his jurisdic- 
tion is not included the right to determine whether a part of the statute he is called 
upon to administer is ultra vires. What one may ask isthe principle underlying 
such a rule ? | - pee m NS 

It is common ground that a Hig h Court entertaining an appeal or revision against 
the decision ofa tribunal exercising оаа authority with exclusively jurisdic- 
tion, or entertaining a reference made by that tribunal, is subject to the same restric- 
tions to which the original tribunal was subject. In a large number of cases in which 
proceedings relating to taxation have reached the High Courts by way of a reference, 
appeal or revision, the question of vires of the statute under which the authority 
functioned was raised, entertained and decided, and in some cases-siatutory pro- 
visions were declared ultra vires . The first case to which attention may be invited 
is Gannon а hd CO v. State of Madras*. In that case the proceeding 
reached the High Court of Madras in a revision petition mea 12-B of the 
Madras General Sales Tax Act, 1939. The High Court enterta the plea of ultra 
vires, and: decided it in favour of the taxpayer, and if ‘the assumption we have made 
in dealing with this part of the case as to the true effect of the ud ent reported in 
. The State of Madras v. Gannon Dunkerley &. Co, (Madras) Ltd." be correct, 
this Court who also ‘considered that ‘argument: In Navinchandra Mafatlal v. 
The Commissioner of Income-tax, Bombay City, in ja reference under 
section 66 (1) of the Indian Income-tax Act, 1922, a question as to tho” vires 
of section 12-B of the Indian Income-tax Act was raised efor the Income-tax 
Appellate Tribunal and was referred to tho Bombay High Gourt. This Court in 
appeal from the opinion expressed by the High Court on reference also consi- 
dered that question. In Sardar Baldev Singh v. Commissione of Income-tax, Delhi 
and Ajmer’, in an appeal from the order: of tho Income- Appellate Tribunal 
with Special Leave, the constitutional validity of section 23-A of the Indian’ Income 
tax Act,:1922, was permitted to be chall ' In Tata Iron & Steel Company Ltd., 
v. State of Bihar*, a reference was made by the Board of Revenue raising questions 
as to the vires of certain provisions of the Bihar Sales Tax Apt and, decided by the 
High Court, and- ultimately by this Court. In Ramkrishna Sq esie pio of 
Kamptee v. Secretary, Municipal, Committee, Kamptee", the High Court of Nagpur 
dealt with a case on a reference made by the Extra Assistant: Commissioner, 
Nagpur before whom the vires of provisions relating to levy of octroi duty under the 
Central Provinces Municipalities Act was raised. Other cases which support the 
jurisdiction of the High Court and therefore of the taxing authorities to ; entertain 
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and consider the plea that span of the statute is ultra vires are Administrator-General, 
Lahore Municipality v. Daulat Ram Kapur! Chatturam and others v. Commissioner 
of Income-tax* : Kamakhya Narain Singh v. Commissioner of Income-tax?. 


.We do not pro to refer to other cases (and they are many) except one in 
which the Judicial Committee considered the argument whether in a reference under 
the Income-tax Act, а plea of the vires of a statute which the taxing authority has 
to administer may be considered. In Raleigh Investment Company, Ltd. v. Governor- 
General in.Council‘, the basic facts were closely parallel to the facts of this case. 
A. joint stock company having its main office in England was assessed to income-tax 
and guper-tax-as a non-resident on income which included dividend income received 
from companies, some of which were incorporated in England and others in the Isle 
of Man, and carrying on business in British India. The company paid the tax assess- 
ed, and instituted a suit in the High Court of Calcutta claiming a declaration that 
Explanation З and other provisions of section 4 of the Indian Income-tax Act,1922 which 
үе to authorise assessment of and charging to tax, a non-resident on dividends 
declared or paid outside British India but not brought into British India, were ultra 
vires the legislative power of the Federal Legislature, and that the assessment was 
‘illegal and wrongful", and for an injuncticon restraining the Income-tax Authorities 
from making future assessments in respect of such dividends. The High Court of 
Calcutta held that the impugned provisions were ultra vires and the jurisdiction of 
the civil Courts to entertain a suit was not excluded either, by section 67 of the Income- 
tax Act, or by section 226 of the Government of India Act, 1935. Deryshire, C. J., 
in the High Court in Raleigh. Investment Co., Ltd. v. Governor-General of India" 
observed “the Appellate Tribunal * *, * must take the Act as they find it, and 

ot call it ід question”, and Mitter, J., observed “Не (the asseasee) cannot urge 
ere (in appeal under section 30 of the I tax Act) that, though а provision 
of the Act makes his income or part thereof liable to be assessed, that provision is 
illegal, being цЙга vires the Indian Legislature”. In appeal the Federal urt held in 
Governor-General in Council v. The Raleigh Investment Company, Ltd.*, that the 
impugned provisions were not ultra vires the Indian Legislature, but the suit was not 
maintainable because of the bar contained in section 226 of the Government of 
India Act, 1935. The, Judicial Committee without deciding whether the provi- 
sions of the Income-tax Act pursuant to, which the dividends received from the 
foreign companies were brought into computation were ultra vires held that under 
the general scheme of the Act and section 67 of the Income-tax Act, 1922, the suit 
was not maintainable: , The Judicial Committee held that the Indian Income-tax 
Act, 1922,. contained effective machinery for the review of assessment on grounds 
of law including the question whether a provision of the Act was ultra vires. 
They observed : А nm "EM 
., “Underthe Асі Ње Income-tax officer is теси assessing the total income of 
the assessoc. The obvious in their Lordships' n,the correct meaning of the 
phrase “assessment made under Act’ is ап’ assessment finding its origin in an activity of the 
assessing officer acting as such. Tho circumstance that the тал ИТУ officer has taken into: 
account an altra vires provision of the Actis in this view immaterial ih determining whetber the 
assessment is ' made under this Act’. The phrase deacribes the provenance of the assessment : it 
does not relate to its accuracy in point of law. The use of the machinery provided by the Act, not 
the result of that use, is tho test. ie. Se : 
Their Lordships then examined the consequences which would ensure if the 
contentions raised by the appellants were accepted, and proceeded to state : 
^ WAN questions of law affecting the accuracy of an assessment might therefore be raised in pro- 
ceedings in any civil Court where reliance was sought to be placed on the assessment., The section 
onthe ‘a t's construction 1s robbed of all practical content. Second, on the appellant's cons- 
truction, in order to ascertain whether a civil Court is barred by the section om reviewing an assess- 
ment brought before it, tho legal merits of the asseeament have first to be considered and decided. 


` 
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the suit is excluded. Tho assessment is, on tho appellant's constructio made under the Act. If, 

on the other hand, the assessment is determined to be wrong, the j ction of the civil Court to 

entertain the suit arises. боа огаг титу into До merita of the assessment i, on the eppel- 
termine at 


diction is made to depend not on subject-matter, but on the correctness of the suitor’s contention as 
matter. The language of the section is inapt to justify any such capriclous method 


This i8 weighty authority in support of the view that the taxing officer is com- 
petent to entertain а plea about Ше vires of a provision under which he may assess 
tax, and that if the Act provides a complete machinery for adj dicating upon the dis- 
putes relating to liability of tax, the jurisdiction of "tla civil Court to entertain a suit 
to set aside an assessment even based upon a provision ultra vires the legislaation is 
barred. But it was said that the Judicial Committee erred in so holding. It was urged 
that a provision ultra vires the Legislature has no’ existence in point of law in the 
statute book and if the taxing authority relies upon that provision for levying tax, 
the order has no support from the Act, and may be set aside in a collateral proceed- 
ing. . 

On this line of reasoning attempts have been made in this Court to challenge 
the correctness of the decision of the Judicial Committee in two decisions of this 
Court ; Firm of Пигі Subbayya Chetty 8 Sons casel, and M/s. Kamala Mills 
cae, but the question was left open. The majority judgment ofthis Court in Bharat 
Каа Bhandar Ltd. v. Municipal Committee, Dhamangaon?* contains observations 
which appear to throw doubt on the correctness of the decision in the Raleigh Invest- 
ment Company's case‘. ЇЁ it were a decision on a question arising in that appeal, 
the decision would undoubtedly be binding upon us, but, as we will present point 
out, the question did not arise for decision in that case and the observation are 
dicta the correctness of which is open to challenge, and has been challenged by 
Counsel for the State of Madras in this case. In Bharat Kala Bhandar's case*, a 
ginning factory sued to recover cotton cess paid to the local Municipal Committee 
contending that the amount in excess of the maximum amount prescribed by sec- 
tion 142-A of the Government of India Act, 1935, was illegally levied. The Municipal 
Committee pleaded that the suit was barred by section 48 of the Central Provinces 
шр Act, 1922. It was held by this Court that the tax recovered could be 
o to be refunded because it was in excess of the limit prescribed by the Consti- 
tution. Counsel for the Municipal Committee urged for the first time in this Court, 
relying upon the Raleigh Investment Company 's case*, that the Central Provinces 
Municipalities Act contains a te machinery dealing with refund of taxes and that 
the provisions of section 85 à barred an action for recovery of tax wrongfully 
Tecovered by the Municipal Committee. It was held by this Court that the Act 
does not get up machinery for entertaining a claim for refund or repàyment in cases 
of the nature before the Court, and that no finality was apparently given to the 
decision rendered by an authority under section 83 refusing to refund a tax im- 
properly or illegally assessed or recovered. Dealing with Raleigh Investment 
Company's case*, it was observed : 

“But, with respect, we find it difficult to appreciate how taking into account an ultra vires 


ment as one ‘ under the Act’. No doubt the to make an assessment із conferred by the Act 
and, therefore, making an assessment would be within the jurisdiction of the assessing authority 
But tho jurisdiction can be exercised only according, as well as with reference, to the valid provisions 


On the view taken by the Court that there was no machinery for granting refund 

of tax unlawfully levied, and on that account the suit was not barred under section 85 
of the Central Provinces Municipalitiés Act, the observationg were unnecessary. 
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Jurisdiction of the civil Court to grant relief is undoubtedly excluded if they 
statute contains adequate and effective machinery for granting relief against the 
alleged wrong and not otherwise. However, application of a statute which has not 
been declared ultra vires by a Court competent in'that behalf, at best amounts to 
misinterpretation of the law which is in the statute'book. If an erroneous interpreta- 
tion of law to make a transaction taxable is not open to collateral attack, failure to 
apply a constitutional restriction on legislative power cannot be raised to a higher 
pedestal so as to make the decision open to such attack. In both cases the error 
arises in misinterpretation of the law. i 

We do not desire to dealin detail with the observations of Derbyshire, C. J., and, 
Mitter, J., in Raleigh, Investment Company у. Governor General in Council! of 
Venkatarama Ayyar, J., in The Bengal Immunity Company's caset, and of Jagdisan, J. 
in M. S. M. M. Meyappa Chettlar v. Income-tax Officer, Karaikudi*, on which reliance 
was placed by Counsel for the appellants. In the first case the observations were not 
supported by any reasons, and were dissented from by the Judicial Committee. The 
observations of Venkatarama Аууаг, J., in the second case are in the nature of dicta 
and in the third case the Madras High Court expressed the view that the bar created 
by section 67 of the Income-tax Act did not prevent a High Court in a petition undet 
Article 226 of the Constitution from investigating the validity of a complaint that the 
fundamental rights of the applicant were infringed by the action of a taxing authority: 
In proceedings for assessment of tax, the applicant raised no question of vires of 
section 3 of the Income-tax Act, and a reference under section 66 of the Act was 
answered by the High Court. Thereafter in a petition under Article 226 of the 
Constitution he challenged the validity of the assessment on the ground that the 
discretion given to the Income-tax Department to assess members of an association 
separately or collectively as an association infringed the guarantee of equal protec- 
tion of laws. The High Court of Madras in considering the plea that there was a bar 
of res judicata observed that the Income-tax Tribunal was шоме to entertain 
а plea about the vires of the statute under which it functioned. But beyond observing 
at p. 151 “We wish to make it very clear that it is not the province of ће 
Department or even the statutory Tribunal, which is really the creation of the 
statute, to entertain any objectionto a piece of legislation, as being ultra vires or 
unconstitutional + *"' nothing else was stated. 


It was submitted that this Court in The State of Tripura v. The Province of 
East Bengal*, has refused to accept Raleigh Investment Company's case’ 
as correctly decided. In the State of Tripura's case*, the Income-tax Officer, 
Dacca, served a notice upon the manager of an estate belonging to the Tripura State 
but situate in Bengal, ing upon the latter to furnish a return of the agricultural 
income under the Agricultural Income-tax Act, 1944. The State by its Ruler 
sued the Province of Bengal and the Inoome-tax Officer in the Court of the 
Subordinate Judge of Dacca for a declaration that the Act, in so far as it purported 
to impose liability to pay agricultural income-tax on the plaintiff was ultra vires and 
void, and for a perpetual injunction restraining the defendants from ting any 
steps to assess the plaintiff. After the partition of India the suit was tried by tho 
Subordinate Judges, Alipore, in the State of West Bengal The High Court of 
Calcutta held that the Court of Alipore had no jurisdiction to proceed with the suit. ' 
This Court in appeal held that the suit did lie in the Court of the Subordinate Judge, 
Alipore, and that a suit for injunction being not one to set aside or modify any assess- 
ment made under the Act, section 65 of the Bengal Agricultural Income-tax Act, 1944 
did not bar the suit, which was one in respect of an actionable wrong. Patanjali: 
Вавігі, J., delivering the majority judgment of this Court observed at page 14: 

“+ ?* *that tho suit in question із not a sult ‘to set aside or modify an assessment’ made 
under the Act, as no assessment had yet been made when it was instituted, and the subsequent com- 





1. LL. R. (1944) 1 Cal. 34. 4. (1951) S.CJJ. 70 : (1951) S.C.R. 1: (1951) 
2. (1955) S.C.J. 672: (1955) 2 M.LJ. 168: 19 LT.R. 132 : A.L.R. 1951 S.C. 23. 

(1955) 2 S.C.R. 603 : ALR. 1955 S.C. 661. 5. 9402, MIJ. 16: (1947) L.R. 74 LA. 

3. (960 54 LT.R. 151 : TLR. (1964) 1 50: (1947) FOR. 58: (1947) FLJ. 49: AER. 
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of the assessment was made by the арин authoritles on terms agreed to 
; the pertles and sanctioned by the Court. 

The f the of in the present case is sub the plaintiff to the 
MU ШЕ by commencing agn him an T llegal and s is subjecting tho pal t proceed- 
ing which may eventually result in an unlawful imposition and levy of tax.” 

^. Mukherjea, J., who delivered 1 a supplementary judgment agreed with Patan- 
jali Sastri, J. It is expressly recorded in the judgment that the correctness of the 
decision in Raleigh Investment Company's caset, was not challenged before the 
Court. Fazl Ali, J., took a different view relying upon the principle of Raleigh 
Investment Co mpany's case}, observing that it could not have been the intention 
of the РИА that though the officer is no liable to be restrained from proceeding 
with an assessment, the provision which ensures such a reuslt' may be rendered 
nugatory by permitting an injunction to be claimed against the Provincial Govern- 
ment or the State. The on whether a suit to obtain refund of tax based on 
a: provision of a stattite de be'ultra vires was maintainable did not fall to be 
detérmined in the State of Tripura's-case*. and was not decided: 


` ‘In ‘our view, the authority of the taxing officer is derived from the investment 
of power under the Act which he is authorized to ádminister. If there is no defect 
in the enactment’ of a taxing statute, in so far as it authorises the constitution of a 
Tribunal, the Tribunal invested with authority in the matter of assessment, and 
collection of tax, would in a judgment have power to entertain an objection and to, 
decide whether a provisionof the Act which it is called upon the administer is ultra 
Vires-and henoe unenforceable. 

«n The Deputy Commercial. Tax Officer had therefore power to assess the 
transaction of sale in works contract. Assuming that he in the. interpretation, 
of the contract or the relevant ‘statutory provision, the order was on that account 
Not without jurisdiction. It could only be set aside by the appropriate proceedings 
under the Madras General Sales Tax Act, 1939, and not chews: The suit was 
therefore barred by.the scheme of the Act and section 18-À which was later 
incorporated. by. VI of 1951, TES 

"208 appeal most therefore fail and is dismissed dis costs. 
ORDER. · 


By THE COURT.—In accordance with the opinion of the majority, the aum ig 
allowed. There will be a decree in favour of S Hane. аз prayed for with costs 
throughout. 

QUAS. qs dee S ——— 2 ! Appeal allowed 

Е , THE SUPREME COURT OF, INDIA. 


at S > 21. ! J 


PRESENT :—К. Suppa Rao, J. С. SHAH AND S. м. Sie JJ. 
Commissioner шон Madras Е а 


IE] 
Hest & бошпу (Private), Ltd., Madras | Pus Respondi. 

+ Encome-tax Act (XI of 1922), section 10— Capiial or reverse yoceipt ?—Multi-agency concern — Termi-. 
ecd A = pie M caede н 
coornan!— Basis of apporticament, 7 

Burden, of proof—Shifting onus Doctrine — Whether applicable to inceme-tax proceedings. | 

‚ The respondent-company, carrying on business in innumberable lines, acquired numerous selling. 
agencies from manufacturers both in India and outside and one of such agencies was from the Imperial 
Chemical ‘Industries Exports), Limited, Glasgow, for distribution and marketing of its explosives in 
certain teritories in South Indis and this agency came into existence in 1900.- Thoigh the agency 
was terminable at will it continued without break till 1947 when the Imperial Chemical Industries 
(Exports), Limited, Glasgow, decided to transfer all its agencies in India and Ceylon to the Imperial 
Chemical Industries 'India); Limited and gaye notice to the respondent-company terminating it 


1. (1947) 2 M.LJ. 16 : (1947) FLJ. 45: 2. (1951) 8.C.J. 70 : (1951) 19 UR 132: 
(1947) T сз L.R. (1947) 74 Т.А. 50: (1951) S.C.R. 1: A.LR. 1951 8.С. 


* С.А, Nos. 682 and 689 of 1964, | 2да November, 1965. 
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agency from 1st April, 1948. Imperial Chemical Industries, Exports) Limited, Glasgow, paid to the 
respondent company certain amounts in three instalments calculated on the, bacts of the income earned 
by tho Imperial Chemical Industries India) Limited towards compensation forthe transfer of agency. 
Аз а condition for payment of compensation the respondeni-company undertook for a period of five 
years to refrain from selling or accepting any agency for explosives or other commodities competitive 
with those covered by the terminated agency agreement. In respect of the assessment, years, 1951-52 
and 1952-53 the respondent company objected to the inclusion of Rs. 66,790 and Ка. 3,935,971 in its 
taxable income on the ground that the said amounts represented only compensation received for: the 
termination of agency business and also as consideration for the restrictive covenant. The Income-tax 
Officer and the Appellate Assistant Gommisioner held that the termination: of the sald agency did 
not alter the structure of the respondent-company’s business and that they represented. only, the re- 
muneration paid voluntarily by the principal to the agent in appreciation of its past services, The 
Appellate Tribunal on appeal, held thatas the three annuel instalments were based on future sales in 
the same territory as before, they were of the same natures as the normal commision receipts of the 
respondent-company and dismissed the appeals. The High Court, on a reference, came to ће сод: 
clusion that by the termination of the agency the asscasee lost an carning aset and the compensation 
paid for the destruction of such an asset was a capital receipt, and, therefore, not liable to tax, On 
appeal to Supreme Court, 

Held, that onlys such part of the sums of Rs. 66,790 and Rs. 8,85,871 as is attributable to the 
loss of the agency is sascamabl e under section 10 of БА НИВА E Асі, 1922, for the amc- 
ment years 1951-52 and 1952-53. | 

The lom of the sald agency by the ameasce was only полом ing om ала be the ae 
received was a revenue receipt. E "ГҮ: 


Tie compensado идее 1 bo pld wis sot only a Le ofthe ging up te gruéy but ld 
for the amemes accepting а restrictive covenant for a specific period. К 
The covenant was an independent obligation undertaken by the amesee not to complete with 
the new agents in the same field for a specified period. It came into operation only after the agency 
was terminated. It was wholly uncomested with the amcssec’s agency. Therefore, that part of the 
compensation attributable to the restrictive covenrnt was а capital receipt snd hençe:not амешаЬ1е 

to tax, 

If the compensation paid was in respect of seo dudas napitredne (aking еза оба 
capital receipt and the other of & revenue reocipt, there is no principle which prevents the appor- 
tionment of the receipt between the two matters. The difficulty in apportionment cannot be a 
ground . for rejecting the claim either of the Revenue or of the ameasce. 


Tue applrtonment of the compeasition has tò be made on а reasonable Бы between the lat 
faeces tn the usual course of business and the restrictive covenant. ‚ The manner of auch 
apportionment has perforced to be left to the ameating authorities, ; i 


Wither the oompenmton resi by an ameero $ fhe lm of agonia сыйы eit A 
revenue receipt depends upon the circumstances of cach case. yna » 

Md das ques can Guy terii dabo ire emat ыа ЫН vM Ceo te 
Income-tax Authorities. "The evidence of witness in charge of the businom, the relevant accounts and 
by lance-shects of the asscasce before and after the loss other evidence disclosing the previous history 
of the total business and the relative importance of the agency lost and the present porition of the 
business after the loss of the said agency have to be scrutinised by the Department, ' бо, 


When sufficient evidence, either direct or circumstantial, in respect of its contention was disclosed 
by the Revenue, adverse inference could be drawn against the asemce if he failed to put before the 
Depactment material which waa in his exclusive possession, This process is described in the law of 
evidence as shifting of the onus in the course of a proceeding from опе party to the other. There is 
no reason why the said doctrine is not applicable to income-tax proceedings. a 
_ While the Income-tax Authorities have to gather thd relevarit material to establish that the coni- 
pensetion given for the loss of agency was a taxable income, adverse inference could be drawn against 
the assesscc if hc had suppremed documents and evidence which were exclusively within his кюле 
and keeping. . 

йс dE t and Oider dated the 24th July, 1961, of the Madras 
erred No. 29 of 1957. . 


"Et nor gud 
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A.V. Viswanatha Sastri, Senior Advocate (R. Ganapathy Iyer, R. H. Dhebar 
and R. N. Sachthey,- Advocates, with him), for Appellant. ^ | . 


K. N. Rajagopal, Senior Advocate (G. L. Sanghi and B.R. Agarwala, Адүс | 
and Н. К. Puri, Advocate) for M/s. Gagrat & Co., with him, for Respondent 

` The Judgment of the Court was delivered by f 

Subba Rao, J.—M |s. Best & Co., Ltd., Madras, the respondent herein, hereinafter 

called the company, is a private, limited company carrying on business in 
innumerable lines. Itis doing the business of importers, exporters, agents and sub- 
agents of various shipping, insurance, and manufacturing companies, in the course 
of which it acquired numerous agencies from manufacturers both in India and out- 
side for sale in dia of textiles, diary products, engineering equipments, soa ints, 
toilet goo ds, etc. One of such agencies was from the ial Chemical industries 
(Exports), Limited, Glasgow, hereinafter called Һе“ Principal ", for distribution and 
Шы in certain territories in South India of its ammunition, blasting explosives 
and accessories. The said agency came into existence in 1900. The terms of the 
agency were not reduced to writing. The rates of commission were paid on terms 
agreed upon from time to time. The agency was terminable at will ; but, because 
of their mutual confidence, it continued without break till the year 1947 when the 
principal decided to transfer all its agencies in India and Ceylon to Imperial Chemical 
Industries (India), Limited. By its letter dated 11th March, 1947, the principal gave 
notice to the agency company terminating its agency from 1st April, 1948. After 
some correspondence, the agency was terminated on 31st March, 1948, and the 
principal paid certain amounts in three instalments calculated on the basis of the 
income earned by the Imperial Chemical Industries (India), Limited, which took 
over the business from that date. Pursuant to that agreement, the principal paid on 
30th September, 1949, a sum of Rs. 34,100 as commission' on sales during the year 
ended 31st March, 1949, on 30th September, 1950, a cominission of Rs. 66,790 on 
sales during the year ended 31st March, 1950, and on 30th September, 1951, а com- 
mission of Rg. 3,35,371 on sales during the year ended 31st 1951. During the 
assessment year 1950-51 the first amount was brought to tax and the assessment:had 
become final and nothing turns upon it in these a . But in respect of the other 
two assessment years, namely, 1951-52 and 1952-53, the agency company objected to 
the inclusion of the said amounts in its taxable income on the ground that the said 
amounts represented only compensation reoeived for termination of the agency 
business and. also as consideration for the restrictive covenant not to do business 
іп ће same line for a prescribed period. The Income-tax Officer, in the first instan. 
and, on a the Appellate Assistant Commissioner held that the termination 
of the said agency did not alter the structure of the respondent's business and that 
they represented only the remuneration paid voluntarily by the principal to the agent 
in appreciation of its past services. ' On further appeals by the agency company, 
the facome-tax Ap te Tribunal held that, as the three annual mstalments were 
based on future. sales in the same territory as before, they were of the same nature 
as the normal commission receipts of the respandent. On that ground, both the 
ap were dismissed., At the instance of the assessee, the following question was 

erred by the Tribunal:to the High Court of Judicature at Madras. for its opinion 
under section 66 (1) of the Indian Income-tax Act, 1922, hereinafter called the Act : 
. "“ Whether the aforesaid sums of Rs. 66,790 and Rs. 3,35,371 are assessable under section 10 
for the assessment years 1951-52 and 1952-53.” j 

A Division Bench of the said High Court, having regard to the circumstances 

of the case, came to the conclusion that by the termination of the agency the assesses 
lost an earning asset and the compensation paid for the destruction of such an asset 
was а capital receipt and, therefore, not liable to tax. The Revenue, on obtaining 
the necessary certificate from the High Court, has preferred the present two 
‘appeals to this Court. у : 

: Mr. Viswanatha Sastri, learned Counsel for the Revenue, contended that the 
assessee had innumerable agencies, that it was a normal incident in the course of its 
business to give up agencies and acquire new ones, that the termination of the agency 
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in question was a normal occurrence in the course of its business, that it had no impact 
on the earning assets or the structure of {һе business, that the alleged restrictive cove- 
nant was ny act of grace on the part of the principal in view of the long-standing 
relationship between the parties and that it did not enter into the calculation of the 
compensation paid to the assessee. In short, his argument was that the said com- 
кла only represented the taxable income of the assessee. Should the Court 

old that the compensation was in part capital and in part revenue income, the argu- 
ment proceeded, the said compensation would have to be apportioned reasonably 
between the said parts. ; 


Mr. Rajagopala Sastri, learned Counsel for the assessee, advanced the argu- 
ment that on a true construction of the agreement disclosed by the correspondence 
it should be held that the amount received by the assessee was wholly as a considera- 
tion for the restrictive covenant and, therefore, was of a capital nature. Alterna- 
tively, he contended that even if the amount was wholly paid as compensation for.the 
loss of the agency, it was a capital receipt, as the assessee lost a substantial source of 
income in relation to the totality of its business. On the assumption that the pay- 
ment partook a compositecharacter, the learned Counsel would say that an appor- 
tionment should be made in proportion of the value to the assessee of the loss incurred 
under both the heads, namely, the loss of the agency and the restrictive covenant 
not to do business for a specified period in the same field. 


These appeals raise the familiar question, namely, whether a particular income 
arising from the termination of one of the agencies of a multi-agency concern is a 
capital receipt or a revenue receipt. The decisions on this question are legion. 
Eminent Judges in India as well as in England expressed their inability to lay down a 
precise principle of universal application, but were able to evolve some workable: 
rules of guidance. The difficulty is inherent in the problem itself. This Court in a 
recent decision has surveyed the entire field and, therefore, no useful purpose will 
be served to cover the gro and overagain. That caseis Kettlewell Bullen © Co., Ltd. 
v. Commissioner of Income-tax, Calcutta!. There, this Court, speaking through 
Shah, J., expressed its conclusion thus :— 


the assessee із impaired or such cancellation results in loss of what beregarded as the source of 
the assesece’s income, the payment made to compensate for саар of the agency agreement із 
normally a capital receipt.” 

But the difficulty still remains in the application of the said principle to the facts 
of each case. In Gillanders Arbuthnot & Co., Ltd. v. Commissioner of Income-tax, 
Calcutta’, this Court applied the said rules to the facts of that case, which, by and 
large, are similar to the facts in the present case. It would, therefore, be useful to 
notice briefly the facts of that case. There, the appellant-company carried on 
business in diverse lines, acting as managing agents, shipping agents, purchasing 
agents, and secretaries: the company also acted as importers and distributors on 
behalf of foreign principals and bought and sold on its own account. Under an 
unwritten agreement which was terminable at will the appellant acted as sole agents 
and distributors of explosives manufactured by the Imperial Chemical Industries 
(Export), Ltd. That agency was terminated and by way of compensation the Imperial 
Chemical Industries (Export), Ltd., paid for the first three years after the termination 
of the agency two-fifths of the commission accrued on its sales in the territory of 
the appellant’s agency computed at the rates at which the appellant had formerly 
been paid and in addition in the third year full commission for the sales effected in 
that year at the same rates. The Imperial Chemical Industries (Exports), Ltd., had 
intended to take a formal undertaking from the appellant to refrain from selling or 
accepting any agency for explosives or other competitive commodities, but no such 
Ero e m —————MM————G————————ÀÓMÁ— i 


1. (1964) 2 LTJ. 193 : (1 2 8.CJ. 381: 2 (1 2 LTJ. 208 : (1 23.CJ. 395 
(1964) 53 LT.R. 261, 283 : 1965 S.C. 65. (1964) 53 LT.R. 283 : AIR. 8.C. 452. 
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agreement in writing was taken or insisted upon. The question was whether the 
amounts received by the appellant for those three eue were of the nature of capital 
orrevenue. This Court held that the amounts paid were of the nature of income and, 
therefore, assessable to tax. The reason given for that conclusion was that, having 
regard to the vast array of business done by the appellant as agents, the acquisition of 
agencies was in the normal course of business and determination of individual agen- 
cies a normal incident not affecting or impairing its trading structure. The material 
facts of that case are on all fours with present case. Indeed, the principal in 
both the cases was the same and the agency terminated was also a similar one. The 
compensation given was worked out on the same lines. The only difference is that 
in that case it was not found that the restrictive covenant entered into the bargain. 

This Court again reiterated the same principle in Commissioner of Income-tax, 
Madras v. Chari and Chari, Ltd,, But, on the facts of that case, it came to the con- 
clusion that the com tion paid for the loss of agency was a capital asset. There, 
Shah, J., speaking tor the Court, said : 

“In Kettlewell Bullen ¥ Co.'s case*, this Court pointed out that ordinarily compensation for 
loss of office or agency is regarded as a capital receipt, but the rule 1s subject to an exception that 


payment recelved even for termination of an agreement, whero the agency із one of many 
which the asseasee holds, and the termination of the does not impair the profit-making struc- 
ture of the assessce, but is within the framework of the ness, it being a necessary incldent of tho 


business that existing agencies may be terminated and fresh es may be taken, is revenue and 
aot capital. Kelsall Parson © Co.'s case" falls within the exception to the ordinary rule, and circum- 
stances which brought the case of the respondent within the exception must be clearly established." 
As we have obsetved earlier, in view of the judgments of this Court, no further 
citation is called for. Whether the compensation received by an assessee for the 
loss of agency is a capital receipt or a revenue receipt depends upon the circums- 
tances of each case. Before coming to a conclusion one way or other, many 
questions have to be asked and answered : what was the scope of the earning appara- 
tus or structure, from physical, financial, commercial and administrative stand- 
points? If it was a business of taking agencies, how Many agencies it had, what was 
their nature and variety ? How were they acquired, how one or some of them were 
lost and what was the total income they were yielding ? If one of them was given up, 
what was the average income of the agency lost ? What was its proportion in relation 
to the total income of the company ? t was the impact of giving it up on the 
structure of the entire business ? Did it amount to a loss of enduring asset causing 
an unabsorbed shock dislocating the entire or a part of the earning apparatus or 
structure? Or was it a loss due to an ordinary incident in the course of the business ? 
The answers to these questions would enable one to come to a conclusion whether 
the loss of a particular agency was incidental to the business or whether it amounted 
to a loss of an enduring asset. If it was the former, the compensation paid would 
be a revenue receipt ; if it was the latter, it would be a capital receipt. But these 
tions can only be answered satisfactorily if the relevant material is available to 
e Income-tax Authorities. The evidence of witness in charge of the business, the 
relevant accounts and balance-sheets of the assessee before and after the loss, other 
evidence disclosing the previous history of the total business and the relative impor- 
tance of the agency lost and the present position of the business after the loss 
of the said agency have to be scrutinized by the Department. 


At this stage the question of burden of proof raised at the Bar may be noted. 
In Commissioner of Income-tax v. Chari and Chari, Ltd.1, this Court observed : 


аа it must ім the first instance be observed that it is for the revenue to establish that a 
particular receipt is income liable to їах................ " 

We may point out, as some argument was advanced on the question of burden 
of proof, that this Court did not lay down that the burden to establish that an income 
was taxable was on the Revenue was immutable in the sense that it never shiited to 


the assessee. The expression “ in the first instance " clearly indicates that it did not 


1. (1965) 21.Т.Ј. 158: (1 2 Comp.LJ. 74: 2. (i 2 LTJ. 193 : (1964) 2 S.CJ. 381: 
(1965) 2 S.C. 251 : eu LT.R. 400, 407, (1964) 53 LT.R. 261: AIR. 1965 S.C. 65. 
403 : ALR. 1966 S.C 3. (1938) 21 T.C. 608. 
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say so. When sufficient evidence, either direct or circumstantial, in respect of its 
contention was disclosed by the Revenue, adverse inference could be drawn against 
the asseasee if he failed to put before пе ры material which was in his ex- 
clusive possession. ‘This process is described in the law of evidence as shifting of 
the onus in the course of a proceeding from one party to the other. There is no reason 
why the said doctrine is not applicable to 1ncome-tax proceedings. While the 
Income-tax Authorities have to gather the relevant material to establish that the com- 
ation given for the loss of agency was a taxable income, adverse inference could 
drawn against the assessee if he had suppressed documents and evidence, which 
were exclusively within his knowledge and keeping. . 


With this background let us scrutinize the evidence in the present case. As 
we have stated earlier, the assessee is a well-established and lon ding dien 
in South India. It has taken innumerable agencies in different lines. One of s 
agencies was the agency it h&d taken from the Imperial Chemical Industries (Exports), 
Limited, Glasgow. Though the said had been with the assessee for over 47 
years, it was an agency terminable at will. e assessee did not place any material 
before the Department to establish the relative importance of the said agency in 
the framework of the earning apparatus of its business; it did not adduce any evidence 
to prove that the said agency was a pivot of itsstructureand that it had closed any 
branch or part of the establishment in consequence of the said loss. It could have 
placed material before the Department to show that the average income from the 
said agency compared with the  tótal income from all the agencies was so large that 
by this loss the entire business was dislocated. But it did not do so. The only 
evidence on which the High Court relied and on which the learned Counsel fof 
the assesseo laid emphasis was the fact that the income returned by the assessee for 
the year 1952-53 was very nearly the same as that it received by way of compensation 
from the principal during the accounting year corresponding to the said assessment 
ү On that basis the High Court held that the income from the source which had 

taken away from the assessee by reason of the termination of the agency would 
be very nearly half of its total income and, therefore, it lost an enduring asset. . This 
reasoning does not appeal to us. Firstly, the compensation paid for the third year 
did not represent only the commission on the sales effected in respect of that agency 
during that year, but it represented not only the commission оп the said sales but 
also in addition two-fifths of that commission ; secondly, the fi ‚ for the earlier 
two years show that during the year ending 31st March, 1949, if the whole commis- 
sion had been paid, the figures would have been Rs. 85,250 for the first year and 
Rs. 1,66,975 for the second year. The second year’s figure was about one-fourth of 
the total income and the first year's would be one-eighth of it. There is another 
fallacy in this line of reasoning. The sales affected during the said three Were 
the sales effected by the new agency. Itis not possible to predicate that the assessee 
would have effected the same sales during that period if it had continued the agency. 
The real facts could have been brought out if only the average total commission 
earned by the assessee for a reasonable period of time before the transfer was disclosed. 
In the absence of such material it is not ible to arrive at any conclusion one way 
or other, on the line of enquiry pursued by the High Court. What remains, there- 
fore, is only the fact that the assessee had innumerable agencies in different lines and 
that it only gave up one of them and continued to do business without any apparent 
mishap. € correspondence between the parties shows that the assessee gave up 
the agency without any protest presumably because such termination of agencies 
was part of the normal course of its business. We, therefore, hold on the facts of 
the present case that the loss of the said agency by the assessee was only a normal 
trading loss and that the income it received was a revenue receipt. 

Mr. Rajagopal Sastri’s next contention is that on a fair reading of the corres- 
pondence that passed between the parties it should be held that the compensation 
given to the assessee was only in lieu of a restrictive covenant and, therefore, it was a 
capital receipt. 

To videa this contention it is necessary to read the relevant correspondence. 
On 11th March, 1947, the principal wrote a letter to the assessee. As the agrument 
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mainly turned upon the contents of this letter, it is necessary to o xtract it in full. It 
reads : 


IMPERIAL CHEMICAL INDUSTRIES (EXPORT), LIMITED. 


Explosives Branch, 
: Nobel House, 
25, Bothwell Street, Glasgow, C-2. 
lith March, 1947. 
Our Ref.: Export Sales Section GHL/NR. 
Messrs. Best & Company Limited. 


Dear Sirs, - А 
We refer to tho interview which Mr. J. W. Donaldon had with your Mr. Ruddle in May, 1945. 


when it was intimated that as a matter of long-term policy, our esin India and Ceylon would 
ultimately be taken over by Imperial Chemical Industries (India), Limited. It was indicated at that 


ving further consideration, and 
M Dus Industries (India), Limited desire to take over the various agencies as from the 
Ар ; І 


It Is with regret, therefore, that we have to intimate our intention of transferring your agency, 
as from the above date, to Imperial Chemical Industries (India), Limited, and would take thia Oppor- 
tunity of expressing to you our sincero. appreciation of the valuable services You have rendered to 
usover a period of many years. 


Аз a result of the transfer of your agency to, Imperlal Chemical Industries (India), Limited, we 
propose that compensation should be paid to you on the following basis :— : 


(1) For the first three post-transfer years, we shall pay you two-fifths of the commission accru- 
ing on annual sales in the territory of your agency taken over by Imperial Chemical Industries (India), 
Limited, such commission to be computed at the commission rates formally paid to you. 


" (D In the third post-transfer year wo shall pay you, in addition, a sum equivalent to the full 
commission on sales for that year effected by Imperial Chemie! Industries (India), Limited in your 
territory, calculated at the same rates. 

(3) Payment will be made to you after the end of each year аз soon as the amount із ascertained. 


For the purposes of calculating the commission due to you, the post transfer years will be deemed 
to run as from the date of the t er of your agency to Imperial Chemical Industries (India), Limited. 
W> trust that you will find these proposals acceptable. 


As a condition of our pa: co on on the basis ontlined above, we would request you 
to be good enough to give us a fo TINTS to refrain from selling or accepting any agency 
for explosives or other commodities competitive with those covered by © agency agreement now 
being terminated. 


In this connection, we are asking our legal department to prepare a formal agreement which we 
will submit to you for your signature as soon as possible. 


Yours faithfully, 
for Imperia] Chemical Industries 
. (Export), Limited. 

. Mr. Rajagopal Sastri contended that for the past valuable services the principal 
expressed only sincere appreciation and for the termination of the agency and thos 
putting an end to the asseasee’s future benefits it proposed to give the assessee com- 
pensation measured by the sales effected by the new agent. But his main argument 
is that whatever terminology was used, commission or compensation, the amount, 
agreed to be paid was wholly as compensation for the assessee agreeing to refrain 
from selling or accepting any agency for selling explosives. That conclusion was 
sought to be arrived at on the ground that the said restrictive covenant was a condi- 
tion for the payment of compensation. We find it difficult to accept this construction 
of the documént. The scope of this document cannot be a preciated ignoring the 
circumstances under which it came into existence. As we heve stated earlier, the 
agency, which is the subject-matter of this agreement, was only one of many other: 
agencies the assessee had. We cannot agree with the learned Сот that the com- 
pensation was given’ wholly for-the restrictive covenant. Indeed, the compensation 


I) ^ C.*.T., MADRAS у, BEST & СО" (Р.), LTD. (Subba Rao, J.). 141 


was given expressly for giving up the agency. In the last paragraph of the letter a 
request was made to the assesses to agree to a restrictive covenant as а condition 
for paying compensation. The letter dated 8th April, 1947, written by the principal 
to the agency company makes the position clear. Therein it was stated : 

“With regard to the point you raise concerning the period during which you would undertake 
not to take any competitive agency, we would like you to understand that it was never our intention 
that you should be tied down on this point for alltime. Wehad felt that the limiting period should 
be one of five years and we are pleased to note from your letter that this apparently is in a 
with your own ideas. ie sangeet that the five yearsshould date from the termination of the 
agency, namely, Ist April, 1948." 

The letter written by the assessee to the principal is not on the file. But it is 
clear fram this letter that the restrictive covenant was one of the terms of the agree- 
ment relating to consideration. It was a part of the consideration that passed from 
the assessee for receiving the compensation. We cannot also agree with Mr. 
Viswanatha Sastri, who went to the other extreme and contended that the restrictive 
covenant was only an act of grace on the part of the agent and that it did not enter 
into the bargain. We, therefore, hold that the compensation agreed to be paid was 
not only in lieu. of the giving up of the agency but also for the assessee accepting a 
restrictive covenant for a specifio period. 


The next question is whether that part of the compensation attributable to the 
restrictive covenant is а capital receipt or а revenue receipt. 


The House of Lords in Beak (H.M. Inspector of Taxes) v. Robson!, had to 
consider whether compensation paid for a restrictive covenant was a capital receipt 
or а revenue receipt. Under a service agreement the respondent therein covenanted 
in consideration of the payment to him of £7,000 on the execution of the ment, 
that if the agreement were determined by notice given by him or by his ch of 
its provisions he would not compete directly or indirectly with the company within 
a radius of fifty miles of its place of business until the five years had expired. The 
House of Lords held that the said amount was a payment for giving up a right wholly 
unconnected with his office and operative only after he ceased, to hold that office and, 
therefore, it was not taxable under Schedule E of the Income-tax Acts. 


This Court in Gillanders Arbuthnot & Co., Ltd. v. Commissioner of Income-tax, 
Calcutta® accepted the said principle and held that the compensation paid for agreeing 
to refrain from carrying on competitive business in the commodities in respect 
of the agency terminated or for loss of goodwill was prima facie of the nature of a 
capital receipt. 


In the present case, the covenant was an independent obligation undertaken 
by the assesses not to compete with the new agents in the same field for a specified 
period. It came into operation only after the agency was terminated. It was wholly 
unconnected with the assessee’s agency terminated. We, therefore, hold that that 
part of the compensation attributable to the restrictive covenant was a capital 
receipt and hence not assessable to tax. 


The next question is whether the compensation paid is severable. If the com- 
pensation paid was in respect of two distinct matters, one taking the character of a 
capital receipt and the other of a revenue receipt, we do not see any principle which 
prevents the apportionment of the income between the two matters. The difficulty in 
apportionment cannot be a ground for rejecting the claim either of the Revenue or 
of the assessee. Such an apportionment was sanctioned by Courts in Wales (Н.М. 
Inspector of Taxes) v. Tilley?, Cartar v. Wadman (Н. M. Inspector of Taxes)‘, and 
T. Sadasivan v. Commissioner of Income-tax, Madras*. In the present case apportion- 
ment of the compensation has to be made on a reasonable basis between the loss of 
the agency in the usual course of business, and the restrictive covenant. The manner 
of such apportionment has perforce to be left to the assessing authorities. 





1. (1942) 25 T.C. 33. 3. ISP 26 T.C. 136. 
2. (1964) 2 I.T J. 208 : (1964) 2 S.CJ.. 395: 4. (1 28 T.C. 41. 
(1964) 53 I.T.R. 283 : А.К. 1965 S.C. 452. 5. 
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The answer to the question referred to the High Court is that only such part of 
the sums of Rs. 66,790 and Rs. 3,35,371 as is attributable to the loss of the agency 
is assessable under section 10 of the Act for the assessment years 1951-52 and 1952-53. 
We accordingly modify the answer given by the High Court in that regard. 

In the result, the appeals are partly allowed. Ав both the parties failed in part 
and succeeded in part, they will bear their respective costs here and in the High Court. 


У, 8, —— Appeals partly allowed. 


THE SUPREME COURT OF INDIA. 
PRESENT:—K. Sussa Rao, J. C. SHAH AND B. M. SRI, JJ. 
State of Madras .. Appellant* 


y. 
M/s. Swastik Tobacco Factory, Vedaranyam .. Respondent. 

Madras General Sales Tax (Turnover and Assessment) Rules, 1939 , Кий 5 (1) (1)—Sales tax— Assessue 
dealer ія tebacco—Purchass of raw tobacco—conversion into chewing tobacco—Sale of chewing tobacco ія small 
packets—Gross turnooser—Exciss duty paid on ram tobacco, if deductible. 

The assemee, a dealer in tobacco, purchased raw tobacco on which he paid excise duty and by 
processing it in the prescribed manner, converted in into chewing tobacco and sold it as such in small 
paper packets. In the assesment of sales-tax, the asscssec claimed that the excise duty paid on the 
raw tobacco should be deducted from tho turnover. In an appeal by the State on the tenability of 
such a claim, on the basis of the contention put forward on behalf of the State and the assessce, that 
the packets of chewing tobacco were goods different from tobacco from which the said gocds were 
manufactured, 

Held, that the excise duty peid on the raw tobacco cannot be deducted from the gros, 
turnover of the sales of manufactured tobacco. 

Excise duty paid on the goods sold by the assemee is alone deductible from the gross turnover 
under rule 5 (1) (i) of the Rules. 


in rule 5 (1) (1) of the Rules, must be held to be synonymous with the expression "оп." 

When the rule says “ excise duty paid in respect of the goods ”, the excise duty referred to is the 
duty paid under the Central Excise and Salt Act, 1944, and the Schedule thereunder, on the goods 
described in the Schedule. И 

If it was paid on tho гам material it can be attributable only to tho raw material and not to the 
goods 

Appeals by Special Leave from the Judgment and Order, dated the 4th September, 
1963, of the Madras High Court in Tax Cases Nos. 120 and 121 of 1963. 

A. Ranganadham Chetty, Senior Advocate (A.V. Rangam, Advocate, with him), 
for Appellant. 

T. A. Ramachandran, Advocate, and О. C. Mathur, Advocate of 
M/s. J. B. Dadachanji & Co., for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, J.—These appeals, by Special Leave, raise the question of the true 
construction of the provisions of section 5 (1) (i) of the Madras General Sales Tax 
(Turnover and Assessment) Rules, 1939, hereinafter referred to as the Rules. 

The facts are not in dispute and they may be briefly stated. The respondent 
M/s. Swastik Tobacco Factory, is a dealer in tobacco. It purchased raw tobacco; 
by processing it in a prescribed manner, converted it into chewing tobacco and sold 
it as such in small Pic Cons The said Ton has been described by a Division 


a of the Madras Court in Bell Mark Tobacco Co. v. Government of Madras! 
08: - 
* О.А, Nos. 90 and 91 of 1965. 14th December, 1965. 


1. (1961) 12 8.Т.С. 126, 132. 
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"едай ha аашаа от D ER E. CRECEN сарое 
the tobacco before he sold it, it is clear that what was eventually sold by the assessee was a manu- 
factured product, manufactured from the tobacco tbat the assessee bad purchased. Soaking in 


For the purpose of these appeals, it was not disputed that the respondent pur- 
chased raw tobacco, converted it by a manufacturing process into chewing tobacco 
and sold it in small paper packets. The respondent paid excise duty in respect of 
the raw tobacco purchased by it. For the assessment years 1955-56 and 1956-57, 
the Assistant-cum-Deputy Commercial Tax Officer assessed the respondent to sales 
tax on the turnover of Rs. 10,67,923-10-9 and Rs. 7,71,661-11-0 respectively. The 
respondent claimed that the excise duty paid by it to the Central Government in 
respect of the raw tobacco should be deducted from the turnover ascertained by 
the said Officer. But his contention was rejected. Оп appeal, the order of the said 
Officer was confirmed by the ate istant Commissioner of Commercial 
Taxes. On a further appeal to the Sales Tax Appellate Tribunal, the assessee, in 
addition to the question of deduction, raised an additional ground that the entire 
turnover of the sales on chewing tobacco was not liable to be assessed. The Tribunal 
rejected both the contentions and confirmed the order of the Appellate Assistant 
Commissioner. The State carried the matter in two revisions to the High Court of 
Madras. A Division Bench of the said High Court agreed with the view expressed 
by the Tribunal and dismissed the revisions. Hence the present appeals. 


Mr. A.V. Rangam, learned Counsel for the State, argued that the raw tobacco 
was converted by a manufacturing process into chewing tobacco, a different com- 
modity and thut, therefore, under rule 5 (1) of the Rules, as excise duty was paid 
only in respect of the raw tobacco and not chewing tobacco, the said duty was not 
deductible from the turnover of the assessee. Не did not contest the correctness 
of the decision of the High Court on the question of the taxability of the chewing 
tobacco under section 5 (vii) of the Act. ` 


Mr. T.A. Ramachandran, learned Counsel for the respondent contended that 

the said rule was couched in a comprehensive language so as to take in excise duty 

aid on raw tobacco converted by a manufacturing process into chewing tobacco. 
o relevant rule reads thus : 


Sena TiS r M ОН o ышы OE OP ышанын 
under section 6 shall be levied on the net turnover of the dealers. 


Tn determining the net turnover the amounts specified in the following clauses shall, subject 

to the condition specified therein, be deducted from the gross turnover of a dealer ; 
the excise d апу, the dealer to the Central Government in of the 

шиш ше eed tees 

Both the advocates argued on the basis of the factual position that packets 
of chewing tobacco were goods different from tobacco from which the said gobds 
were manufactured. While the learned Counsel for the State laid emphasis on the 
words ** goods sold by him" the learned Counsel for the respondent relied upon the 
expression “ in respect of ” preceding the said words. If, instead of the expression 
“in t of " the word “ on ” were there the intention of the rule would be mani- 
fest and the answer to the question raised would be obvious. The excise duty paid 
by the respondent was only on the raw tobacco and not on the goods sold by it and 
therefore the said duty was not deductible thereunder. бо far there is no dispute. 
But it was said that the expression ‘іп respect of" made all the difference. The 
words ** in respect of ” it was said, meant‘ attributable " and therefore the argu- 
ment proceeded the excise duty paid on the tobacco though it was not paid on the 
goods sold by the respondent, was attributable tq the said goods sold. 


The object of the concession is presumably to avoid payment of tax on tax in 
respect of same goods. If excise duty was paid by a dealer on certain goods, 
it would be deducted from the gross turnover of the dealer in regard to the said goods, 
as otherwise, in effect, sales-tax would have to be paid on the amount paid towards 
excise duty. This concession could have no relevance if the goods subjected to 
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excise duty were different from the goods sold. Raw tobacco, when converted by a 
process of manufacture into chewing tobacco, becomes a different marketable pro- 
duct. There will be no comparison between the raw tobacco and the chewing tobacco 
in the matter of demand or even price. Duty on raw tobacco may have some effect 
on the cost of the manufactured product, but it cannot possibly be said that the said 
duty is paid in respect of the manufactured product. Rule 5 (1) (i) of the Rules, 
* therefore, peni deduction from the gross turnover of the dealer only the excise 
duty paid by him in respect of the same goods sold by him. 


Learned Counsel for the respondent cited some English decisions in support of 
his contention that the expression ‘‘ in respect of the goods " was very wide and that 
it took in the raw material out of which the goods were made. 


The House of Lords in Inland Revenue Commissioners v. Coutts & Со.1 in the 
context D of estate duty, construed the words '' in respect оѓ”? in section 5 
2) of the Finance Act, 1894 (57 & 58 Vict. c: 30) and observed that the phrase 
noted some imprecise kind of nexus between the pro and the estate duty. 
The House of Lords in Asher v. Seaford Court Estates Ltd.3, in construing the provi- 
sions of section 2 , sub-section (3) of Increase of Rent and Mortgage Interest (Res- 
trictions) Act, 1920 (10 & 11 Geo. 5, c. 17), held that the expression “ in respect 
of” must be read as equivalent to “ attributable”. The Privy Council in Bicher 
Lid. v. Commissioners of Income-tax?, observed that the said words could 
more than“ consisting of" or “ namely ”. : 

It is not necessary to refer to other decisions. It may be accepted that the said 
expression received a wide interpretation, having regard to the objects of the provisions 
and the setting in which the said words appeared. On the other hand, Indian tax 
laws use the expression “ in respect of " as synonymous with the expression '* оп”: 
see Article 288 of the Constitution of India ; section 3 of the Indian Income-tax 
Act, 1922; sections 3 (2) and 3 (5), Second Proviso, of the Madras General Sales 
. Tax Act, 1939 ; section 3 (1-A) of the Central Excise and Salt Act, 1944 ; and section 
9 of the Kerala Sales Tax Act. We should not be understood to have construed 
the said provisions, but only have referred to them to state the legislative practice. 
Consistent with the said tice, rule 5 (1) (1) of the Rules uses the same expression. 
When the said rule says “ excise duty paid in respect of the goods ”, the excise duty 
referred to is the excise duty paid under section 1), read with the Schedule, of the 
Central Excises and Salt Act, 1944 (1 of 1944). Under the said section, read with 
the Schedule, excise duty is levied on the goods described in the Schedule. There- 
fore, when rule 5 (1) (i) of the Rules refers to the duty paid in respect of the goods 
to the Central Government, it necessarily refers to the duty paid on the goods men- 
tioned in the Schedule. As the duty exempted from the pos turnover is the duty 
so paid under the Central Act, read with the Schedule, the expression ‘‘ in respect 
of” in the context can only mean excise duty paid on goods. In our view, the 
expression “ іп respect of the goods" in rule 5 (1) (i) of the Rules means only 
* on the goods.” Even if the word “ attributable" is substituted for the words 
“* in respect of ", the result will not be different, for the duty paid shall be attributable 
to the goods. If it was paid on the raw material it can be attributable only to raw 
material and not to the goods. We, therefore, hold that only excise duty paid on 
the goods sold by the assessee is deductible from the gross turnover under rule 5 
(1) ф of the Rules. ` 

We cannot, therefore, agree with the construction of rule 5 (1) (i) of the ‘Rules 
accepted by the High Court. 

No other question was raised before us. In the result, we modify the order of 
the High Court aocordingly. In the circumstances, we direct the parties to bear 
their respective costs. E 

V.S. ——— Order of High Court 

› modified. 





722, 732. 3. (1962) 3 АПЕР. 294. 
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THE SUPREME COURT OF INDIA. 
‚ (Civil Appellate Jurisdiction.) 
Parsent :—A. К. ЗАрКАБВ, RacHUBAR DAYAL AND V. КАМАТАМ, JJ. 
M. R. Goda Rao Sahib .. Appellant” 


U. 

The State of Madras .. Respondent. А 

Madras Hindu Religions and Charitable Endocom:uts Act (XIX of 1951), section 6 (17)—Spesifte endete- 
meni—If can consist merely af a charge on property—Ghargs on incoms of property for specified amount to be spent 
on charities —Subrequent increase in income of properties and also cost of performing the charities—If endowment 
can be treated as percentage of total income computed on ratio of incoms and charge ai the time of settlement. 

A “specific endowment ” attached to a math or temple may consist merely of a charge on pro- 
perty. Itis not necessary that there must be a transfer of title or divestment of title to the property. 

Where in a settlement of 1914 provided that the properties set out in the Schedule would be res- 
ponsible for meeting the expenses of charities specified in Schedule B, which alo set out the amount to 
be spent on exch charity, and provided that the balance was to be taken by the male members of tho 
family, it cannot be treated as an endowment of a percentage of the total income (computed on the 
basis of tho then total income and the amount charged for charities). Notwithstanding the increase 
in the income and expenditure it must be held that the endowment had been created in respect of a 
right to receive out of the total income of the properties only the amount directed to be spent on the 
various charities, leaving it to the proprietors who are the owners of the properties and were entitled 
to their management, in the exercise of their honest discretion to increase or decrease the amounts 
slightly as they thought the occasion required. The fact thatthe expenses were stated to be 
approximate does not show that a percentage of the total income formed the subject-matter of tho 
endowment. 


Appeal from the Judgment and Decree dated the 26th March, 1958 of the 
Madras High Court in Appeal Suit No. 355 of 1955, 


M. S. K. Sastri and М. S. Narasimhan, Advocates, for Appellant. 


A. Ranganadham Chetty, Senior Advocate, (A. V. Rangam, Advocate, with him), 
for Respondent. 
The following Judgments of the Court were delivered : 


Sarkar, J. (for himself and Raghubar Dayal, 7.):—On 10th January, 1914, the 
appellant’s predecessors-in-interest executed an instrument which has been described 
in these ings as a deed of settlement. There is some dispute as to the inter- 
pretation of this instrument but this much is not in controversy that it provided that’ 
the properties set out in Schedule A to it would be responsible for meeting the: expen- 
ses of the charities specified in Schedule B. Schedule B set out 17 different charities. 
and the amount to spent on each. The total of the amounts mentioned came to, 
Rs. 4,311-0-0 and theinstrument provided that “ in respect of the sum of Rs. 4,311-0-0. 
which has been set apart for the expenses of the aforesaid dharmams we have created 
a ‘charge’ on the entire properties mentioned in the A Schedule herein ". That, 
the properties were ш with the payment of thc amount is not disputed. It is 
unnecessary to refer to the other provisions in this instrument in detail and it will, 
be sufficient to state that they provided that the balance of the income of the proper- 
ties in Schedule A left after meeting the expenses of the charities was to be taken by- 
the male members of the family after payment of certain maintainance, marriage’ 
and other expenses to various females. BE 


On 10th November, 1953, the Commissioner for Hindu Religious and Charitable 
Endowments Madras, an officer ар inted under the Madras Hindu Religious 
and Charitable Endowments Act, 1 л, made in E of the powers conferred 

him by the Act, an order d i t 21 per cent. of the income of the properties 
НТО Ge dened uie ө шы ке Win the i 


of the Act. ‘Thereupon the appellant filed a suit under section 62 (1) (ii) of the Act 





+ 
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against the Commissioner for cancellation of this order. 'ТҺе trial Court decreed 
the suit, but on appeal by the Commissioner to the High Court at Madras it was 
declared that a specific endowment was created by the instrument of 15.9 per cent. of 
the income for the time being received from the properties mentioned in Schedule A. 


The appellant challenges that decision in the present appeal. The Commissioner is 
represented by the State of Madras. - 


The appellant contends that no specific endowment had been created by the 
instrument. His contention is that all that was done was to create a oharge on the 
properties to meet the expenses of certain charities but the settlors never divested 
themselves of those properties or any interest therein. It was said that the mere 
provision for meeting the expenses of the charities out of the income of the properties 
and the creation of the would not amount to the making of any endowment, 
for thereby the settlors could not be said to have divested themselves of anything. 
The main question in this appeal is whether this contention is right. 

There is no dispute that in order that there may be an endowment within the 
meaning of the Act, the settlor must divest himself of the pro endowed. То 
create an endowment he must give it and if he has given it, he of course has not 
retained it ; he has then divested himself of it. Did the settlors then divest them- 
selves of anything? We think they did. By the instrument the settlors certainly 
divested themselves of the right to receive a certain part of the income derived from 
the properties in ненае They deprived themselves of the right to deal with the 
properties free of charge as absolute owners which they previously were. The 
instrument was a binding instrument. This indeed is not in dispute. The rights 
created by it were, therefore, enforceable in law. The charities could compel the 
payment to them of the amount provided in Schedule B, and, if necessary for that 

ose, enforce the charge. This, of course, could not be if the proprietors had 
retained the right to the amount or remained full owners of the property as before the 
creation of the charge. It must, therefore, be held that the proprietors had divested 
themselves of that part of the income of the properties which is mentioned in Schedule 
B. By providing that their liability to pay the amount would be a charge on 
the properties, the settlors emphasised that they were divesting themselvs of the right 
to the income and the right to deal with the property as ifit was unencumbered. 
By creating the charge they provided a security or the due performance by them of 
the liability which they undertook. Further section 32 of the Act provides that where 
a specific endowment to a temple consists merely of a charge on property, the 
trustees of the temple might require the person in possession of the properties 
cp the expenses in respect of which the charge was created, This section undoub- 

y shows that the Act contemplates a charge as an endowment. 


Mr. Sastri for the appellant said that a charge would be an endowment only 
where it has first been created in favour of a person who made an endowment in 
respect of it, that is to say, transferred his rights under the charge in favour of the 
charities. We see no reason for holding that an endowment was contemplated as 
consisting of a charge only in cases like that. We, therefore, think that the High 
Court was right in its view that the instrument had created a specific endowment. 


As we have earlier stated, Schedule B to the instrument set out 17 different 
kinds of charities on which different amounts were to be spent. The High Court 
held that six of these were not charities within the meaning of the Act because they 
were of a secular nature, and as the Act dealt only with charities of religious nature 
the disposition made for the purpose of those six charities could not form an endow- 
ment within the meaning of the Act. This is not disputed by the respondent. 
The dispute before us concerned the remaining eleven charities. We have agreed 
with the High Court for the reasons earlier stated that what was given in respect of 
these eleven charities formed an endowment. 


But there still remains a dispute as to the quantum of what was given in respect 
of them. It was found that the total of the amounts specified in the instrument in 
respect of these eleven items came to Rs. 1,590. It was however pointed out to 
the High Court that since 1914 when the instrument was executed, the income of 
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the properties had gone up and the expenses of the charities directed to be peor 
had also gone up. ‘This is not disputed. The High Court found that the sum of 
Rs. 1,590 was 15.9 per cent of Rs. 10,000 which was mentioned in the instrument, 
as the. current total income of the properties. In view of the increase in the income 
and expenditure the High Court held that the instrument created an endowment of 
15.9 per cent. of the income of the properties whatever it might be at any particular 
time and not of the fixed sum of Rs. 1,590. Learned Counsel for the respondent 
also said that under Schedule B the amount had in many cases been stated as approxi- 
mate. Не further pointed out that in one case 60 kalams of paddy had been directed 
to be provided, the approximate cost of which was mentioned as Rs. 125. It was 
contended that all these showed that what was given was a percentage of the total 
income and not a fixed sum. We are unable to accept this view. 


The fact that the expenses were stated to be approximate does not show that a 
percentage of the total income formed the subject-matter of the endowment. What 
was given under each head was more or less a fixed sum. If the expenses had not 
gone up, then on the present argument, the charities could not claim more than 
what was stated in the instrument. The instrument cannot bear a different inter- 

retation because of subsequent events which might or might not have happened. 

he word “ approximate " which we may point out, does not occur in every item 
of the charities, only shows that the persons responsible for paying moneys for the 
charities had a discretion to vary the amount mentioned slightly. "That may have 
been because the charities were not very clearly defined and because the acts consti- 
tuting them were not rigidly fixed. In any case, we do not see that the word 
* approximate ” created a right in the charities to a proportion of the income. We 
are, therefore, unable to with the High Court that an endowment had been 
created of 15.9 per cent. of the income of the properties. We hold that an endow- 
ment had been created in t of a right to receive out of the income of the 
properties a sum of Rs. 59030 only, leaving it to the proprietors who were the 
owners of the properties and were entitled to their management, in the exercise of 
their honest discretion to increase or decrease the amounts slightly as they thought 
the occasion required. The declaration made by the High Court that an endow-. 
ment had been created in respect of 15.9 per cent. of the income of the properties is 
set aside and substituted by a declaration that an endowment of the right to receive 
Rs. 1,590 out of the income of the properties had been created subject to the-dis- 
cretionary power of the owners of the properties to make a slight variation in the 
amounts mentioned. 


In the result, we dismiss the appeal subject to the variation earlier mentioned. 
There will be no order for costs. 


Ramaswami, F.—I agree with the order proposed by my learned brother 
Sarkar, J., but I prefer to rely on rather different reasons. 


The endowment known as Gade Rao Sahib Endowment attached to Sri 
Pushpavaneeswarar temple was created by one Sri Gopal Rao Gade Rao Sahib 
by the execution of a Settlement deed Exhibit А-1 dated 10th January, 1914. 
Seventeen items of charities were mentioned in detail in Schedule ‘В’ to Exhibit 
А-1 and the amount to be spent was Rs. 4,311 every year from out of the net income 
of the properties mentioned in the document. The Deputy Commissioner, Hindu 
Religious and Charitable Endowments, Thanjavur by his order dated 25th February, 
1953 held that the endowment known as Gade Rao Sahib Endowment attached 
to Sri Pushpavaneeswarar temple was a “ specific endowment ” as defined in the 
Madras Hindu Religious and Charitable Endowments Act, 1951 (XIX of 1951) 
(hereinafter referrcd to as the Act). Thereupon, the appellant took the matter in 
а to the Commissioner. The Commissioner, by his order dated 10th November, 
1953 in Appeal No. 46 of 1953 while confirming the order ofthe Deputy Commis- 
sioner that the endowment in question was a “specific endowment,” held that 
out of the charities mentioned in Schedule “В, to Exhibit А-1, items 1, 4, 10, 
11 and 12 were secular charities. The appellant then filed a suit under section 
62 (1) (ii) of the Act for cancellation of the order of the Commissioner. It is contended 
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on behalf of the appellant that none of the charities constituted a “ specific endow- 
ment " within the meaning of the Act and, in any event, all the charities are private 
family charities. ‘The contention of the appellant was accepted Бу the Subordinate 
Judge who ted a decree in his favour. inst the order of the Subordinate 
Judge the defendant-respondent filed First Ap A. S. No. 355 of 1955 in the Madras 
igh Court which allowed the appeal and restored the order of the Commissioner 
t with regard to item 17 which was treated as secular charity and not falling 
within the purview of the Act. The present appeal is brought on behalf of the 
laintiff against judgment and decree of the High Court of Madras dated 26th 
March, 1958 in the appeal. 

The question presented for determination in this case is whether the 11 items 
of charities mentioned in Schedule ‘В’ to Exhibit А-1 which have been held to 
be of religious nature are “ specific endowments”? within the meaning of section 
6 (16) of the Act which states : 

“6. In this Act, unless there is anything repugnant in the subject or context— 

* * + * * * 
16 iflc end: e endowed for th of 
1 : {шы а Buh i Жар с, ae or the. perormace of m. “other religiei 
ity, but does not include an inam of the nature described in Explanation (1) to clause (14) ”; 

Section 6 (14) of the Act defines “ religious endowment” or “ endowment”? 

to mean : 
“АП belonging t iven or endowed for the of maths е 
ог оне performans o any servico or charity of d Public MARE ence ак E 
or of any other religious charity ; and includes the institution. concerned and also the premises 


thereof, but does not include gifts of property made as personal gifts to the archaka, service- 
holder or other employee of a religious institution ; 


On behalf of the appellant it was contended that in order to attract the operation 
of section 6 (16) of the Act there must be a transfer or divesting of the ownership 
and there must be vesting of the title in the charity itself or the trustees. It was 
submitted by Mr. Sastri on behalf of the appellantjthat in the Settlement deed, 
Exhibit A-] there was only a direction to the trustees to perform certain religious 
charities from out of the income of the рова а It was conceded by 
learned Counsel that the endowment was created in t of the amount to be 
spent for the performance ofthe charities and a charge was imposed on the immovable 
properties mentioned in Schedule ‘A’. The argument was stressed on behalf 
of the appellant that there was merely a charge on the properties and there was no 
divesting of the title of the properties or vesting of such title in any body of trustees 
or in the temple itself. 'It was, therefore, submitted that there is no religious 
endowment within the meaning of section 6 (14) of the Act and consequently there 
is no “ specific endowment ” within the meaning of section 6 (16) of the Act and 
the finding of the High Court on this question was defective in law. 

I am unable to accept this argument as correct. In Hindu Law a dedication 
of property may be either absolute or partial—Iswart Bhubameshwari v. Brojo Nath 
De". In the former case, the property is given out and out to an idol or to a religious 
or charitable institution and the donor divests himself of all beneficial interest in 
the property comprised in the endowment. Where the dedication is partial, a 
charge is created on the property or there is a trust to receive and apply a portion 
of the income for the religious or charitable purpose. In such a case, the property 
descends and is alienable and ible in the ordinary way, the only difference 

ing that it passes with the charge p it, (Mayne's Hindu Law, Eleventh 
Edition, page 923). In my opinion, c expression "religious endowment " as 
defined in section 6 (14) and “ specific endowment” as defined in section 6 (16) 
of the Act must be construed so as to include both absolute and partial dedication 
of property. This view is supported by reference to section 32 (1) of the Act which 
states : 





v—n re 


1. (1937) L-R. 64 LA, 203 ; (1937) 2 M.LJ. 527, 
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“32, (1) Where, specific endowment attached to a math or temple consists merely ofa charge 
on property and there is failure in the due performance of the service or charity, the trustee of the 
math or temple concerned may require the person in possession.of the property on which the endow- 
mentis a charge, to pay the expensed incurred or likely to be incurred in causing the service or charity to 
be performed otherwise. In default of such person making payment as required, the Deputy Commis- 
sioner may, on the application of the trustee and after givi the penon in possession a reasonable 
oppariuaiiy of stating his objections in regard thereto, by order, determine the amount payable to 
c trustee,” 

This section, therefore, contemplates that “ specific endowment” attached to a 
math or temple may consist merely of a charge on property. It is, therefore, not 
possible to accept the ent on behalf of the app t that in order to constitute 
a “ specific endowment " within the meaning of the Act there must be a transfer of 
title or divestment of title to the property. my opinion, Mr. Sastri is, therefore, 
unable to make good his argument on this aspect of the case. 


For these reasons І agree to the order proposed by my learned brot her 


Sarkar, J. 
K. S. ——— A dismissed; 
subject to variation: 
| THE SUPREME COURT OF INDIA. 
PRESENT:—K. SUBBA Rao, J.C. SHAH AND S.M. SIKRI, JJ. 
Commissioner of Income-tax, Madras .. Appellant* 
У, 
Р. К. N. Company Ltd. .. Respondent, 


Income-tax Act, 1922 (XI of 1922) Adventure in the nature of irade— Io be determined on the facis of 
sack case—Objects of incorporation of a company, profit motive not decisive—Assessee-company—Primary activity 
of rubber planters—Large amounts spent on cultivation and developing rubber plantations—Sals of lends for 

A firm carrying on money-lending business in India and Malaya, in the course of its business 
acquired large area of rubber plantations, houses and plots of land, in 1987 formed itself into an in- 
corporated company. In 1939 theso assests of the firm, were transferred to the company which allot, 
ted shares to the-partners of the firm. In 1941 the company purchased a large rubber plantation and 
a house in co-ownership with another firm. In the years 194] and 1942 the company sold some of the 
properties. There were no fresh acquisitions after 1941 till 1950. It was not disputed by the Depart- 
ment that the primary activity of the amsesee-company was that of planters. From the accounts is 
appeared that large amounts were spent on cultivation and development of rubber and coconut plan- 
tations, Year after усаг the assemcc was extending its plantation operations. For the assessment 
year 1951-52, the Tribunal, brought to tax the profits of sales made by the company, though in the 
earlier years of assessment such profits were not held to be so assessable. On the High Court answering 
the reference in favour of the amessee, the Revenue, with the Special Leave, appealed. 

Held, that tho profits of sale were not income chargeable to tax under the Act. 

The determination of the question whether in purchasing and selling land the assessee enters upon 
a business activity has to be determined in the light of the facts and circumstances. The purpose or 
the object for which it is incorporated where the assesce із а company may have some bearing, but is 
not decisive nor is the circumstance that a single plot of land was acquired and was thereafter sold 
as a whole or In plots, decisive. Profit motive in entering into a transaction is also not decisive. 

Held om facts, that the primary object of the assemee-company was to take over the assets of the ° 
firm to carry on the business of planters and to earn profits by sale of rubber. The incidental sale of 
uneconomic or inconvenient plots of land or houses could not convert what was essentially ад invest- 
ment in real estate into a business transaction. 

Appesl by Special Leave from the Judgment and Order dated the 1st September, 
1961, of the Madras High Court in Case Referred No. 72 of 1957. 


A.V. Viswanatha Sastri, Senior Advocate, (Gopal Singh, B.R.G.K. Achar and 
R.N. Sachthey, Advocates, with him), for Appellant, 


S. Narayanaswamy and R. Gopalakrishnan, Advocates, for Respondent. 
*( A. No, 838 of 1964, 10th December, 1965, 
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The Judgment of the Court was delivered by 


Shah, J.—A partnership styled P.K.N. was carrying on money-lending business 
in several towns in India and also in the Federated States of Malaya. In the course 
of its business the P.K.N. firm acquired rubber estates and other immovables in the 
District of Muar and Segamat in the Federated States of Malaya. On 4th December, 
1937, a private limited company was registered in the name of P.K.N. Company 
Ltd.—hereinafter called ‘‘ the company "—Tunder the Pudukottai Company Regula- 
tion V of 1929 with its Head Office at Viswanathapuram, in the territories of His 
Highness the Maharaja of Pudukottai. The share capital of the company was of 
the face value of 6,60,000 Malayan dollars. Between 23rd March, 1 39, and 8th 
July, 1939, an area of more than 3,000 acres of rubber plantations, several houses 
and open plots of land, which were the assets of the P.K.N. firm were transferred to 
the company for an aggregate consideration of 16,50,000 Malayan dollars. In 
consideration of the transfer of these properties, the company allotted shares of the 
face value of 6,60,000 Malayan dollars to the partners of the firm of P.K.N. and the 
balance remained outstanding as a debt due by the company to the firm of P.K.N. 
On 14th March, 1941, the company purchased a rubber estate called the Lee Estate 
for 2,62,655 Malayan dollars. On 7th July, 1941, the company purchased for 5,000 
‘Malayan dollars a house in co-ownership with another firm. In the years 1941 
and 1942 some of the properties acquired from the firm of P.K.N. were sold by the 
company. Between 1942 and 1945 the territory of Malaya was under occupation 
by the Japanese forces, and it appears that during that period some houses belonging 
to the company were destro by fire. After 1945 some more lands admeasuring 
approximately 700 acres in the aggregate were sold by the company. 

On Ist August, 1949, the State of Pudukottai integrated with the Province of 
Madras, and after the extension of the Indian Income-tax Act to that territory, the 
company was assessed by the Income-tax Officer, Pudukottai, as a dealer in real 
estate and profits amounting to 34,272 Malayan dollars and 40,613 Mala dollars 
were brought to tax in the assessment 1949-50 and 1950-51. But the Income- 
tax Appellate Tribunal set aside the orders. The Tribunal observed that the activities 
of the company outside India were limited to the holding of properties, and deriving 
income therefrom, and that the properties did not come to the company in the course 
of its money-lending business, nor could it be said that they were acquired for the 
purpose of re-sale at a pront and thatthe company, “was formedin orderto take - 
over these properties and it would be far from correct to say that the properties taken 
over were intended to be turned into stock-in-trade ", and therefore profits realised 
by sale of the properties were of capital nature. 

Before the order of the Tribunal was pronounced, the Inceme-tax Officer assessed 
the company for the assessment year 1951-52 on a total profit of 1,41,326 Malayan 
dollars earned from the sale of immovable properties. The Appellate Assistant 
Commissioner confirmed the order in appeal. On further appeal the Income-tax 
Appellate Tribunal confirmed the order of the Appellate Assistant Commissioner 
observing that all the material facts were not brought to the notice of the 
Tribunal at the hearing of the appeals in respect of the earlier years. Thereafter 
pursuant to a direction of the High Court of Madras under section 66 (2) of the 
Income-tax Act, 1922, the Tribunal referred the following question for the opinion 
‚ of the High Court: , es 

“ Whether on the facts and circumstances of the сазо, tho lus of $1,41,326 realised by the 
assessoc-company by the sale of some of its estates arid properties eld by it in Malaya was income 
chargeable to tax undor the Indian Income-tax Act ?” 

The High Court answered the question in favour of the company and held that 
the amount sought to be brought to tax was not income chargeable under the Indian 
Income-tax Act. With Special Leave, the Commissioner of Income-tax has 
appealed to this Court. 

In a recent judgment, Janki Ram Bahadur Ram v. Commissioner of Income-tax; 
Calcutta}, it was observed by this Court at page 24: 





— 
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f) C.LT., MADRAS v, P.K.N. COMPANY LTD. (Shah, J.)- 151 


* It is for the revenue to establish that the profit earned in a transaction is within the taxing 
provision and is on that account liable to be taxed as income. The nature of the transaction must 
bed ned on a consideration of all the facts and circumstances which are brought on the record 
of the income-tax authorities. It has consistently been held by this Court that the question whether 
po ina тапап has arisen out of an adventure in the nature of trade is а mixed question 
of law and fact :” ' 


It was further observed : 


е the question whether a transaction із an adventure in the nature of trade must depend 
upon the collective effect of all the relevant materials brought on the record. But general cnteria 
Dien. that certain facts have dominant significance in the context of other facts have been 
adopted іп the decided cases. If, for instance, a transaction із related to the business which is nor- 
mally carried оп by the assæsco, though not directly part of it, an intention to launch upon an adven- 
ture in the nature of trade may readily be inf . A similar inference would arise where a com- 
modity is pyrchased and sub-divided, altered, treated or repalred and sold, or 1s converted into a 
different commodity and then sold. Magnitude of the transaction of purchase, the nature of the 
commodity, t dealings and the manner of disposal may bo such that the transaction may 
be stamped with the character of a trading venture ; $ * Buta transaction of 
purchase of land cannot be assumed without more to be a venture in the nature of trade. * * * ж 
that a profit motive in entering into a transaction is not decisive, for, an accretion to capital does 
по рег Due a Income, merely because an asset was acquired in the expectation that it may be 
sold at profit." 


The company was apparently floated with the object of taking over the assets 
of the P.K.N. firm, for soon after it was formed, the company took over a substantial 
part of the assets of the P.K.N. firm and allotted the whole of its issued capital in 
part consideration thereof and for the balance the company pledged its credit. The 
memorandum of association of the company contains the following important 
clauses : 


" (li) To carry on business as merchants, commission agents, financiers, concessionaires, mill 
owners, land and house estate agents and to undertake and carry on and execute all kinds of financial, 
commercial business (except the issuing of policies of assurance on human life) which may seem to be 
capable of being conveniently carried on in connection with any of these objects or calculated directly 
or indirectly, to enhance the value of or facilitate the realisation of, or render profitable, any of the 
company's property or rights. 

(xv) То parchaso or othorwise acque and to sell, excnange, surrender, lease, mort charge, 
convert, turn to account, disposeof and deal with property and rights of all kinds, and tn particular, 
mortgages, debentures, produce concessions, options, contracts, patents, annuities, licences, stocks, 
ага bonda polida, book debts, business concerns, undertakings, claims, privileges and choses 
n on o kinds. 


(xvi) To sell, mortgage, let, exchange, manage, improve, cultivate, develop, dispose of, turn 
to acount or otherwise deal with all or any partof the properties, rights ard privileges of the 
compiny upon any terms, and for any consideration.” ў 


Barring acquisition of a half share in the house purchasedon 7th July, 1941, for 
5,000 Malayan dollars, the purchase of assets by the company was in two lots. The 
first lot was purchased between 23rd March, 1939, and 8th July, 1939, from the P.K. N. 
firm for 1,650,000 Malayan dollars, and the other, which was the Lee Estate was 
purchased on 14th March, 1941. From the statements of account of the company 
it appears that large amounts of money were spent on cultivation and development 
of the rubber and coconut estates, and substantial income was derived therefrom. 
The total area of 3,000 acres originally transferred by the P.K.N. firm on the forma- 
tion of the company was apparently not а compact Ь]осК and the company was 
unable to administer the far-flung estates in different places effectively and economi- 
cally, and on that account certain small plots of land were sold in 1940 and 1941. 
Between the years 1942 to 1945 the territory of Malaya was under Japanese occupa- 
tion and during that period also some plots of land were sold. "Thereafter in 1948, 
1949 and 1950 lands were sold from time to time and profits were made. Аза result 
of these disposals, the total holding of the company was reduced to about 2,000 
acres of rubber estates, besides some houses acquired from the P.K.N. firm and the 
Тее Estate. 


The following table which has been incorporated in paragraph 8 of the statement 
of the case submitted by the Tribunal gives in the form of a tabulated statement the 
acquisitions and disposals from time to time + 
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Year of account Purchase of Sale of pro- Profit Loss 
properties perties 
(1) (2) (3) (4) (5) 
Year ended 
31-3-39 1,577,560 2. 
31-3 - 40 67,213 7,917 3 349 
31-3 -41 262,655 10,188 3,259 250 
30-4 - 42 5, 51,821 15,041 
31-3 - 43 4, 000* id 30,600 
31 -3 - 44 3,331 1,881 
31-3-45 500* ,610 232,751 
31-3 - 48 17,500 7,500 
31 - 12- 48 188,145 37 
31-12-49 vs 120,734 43,333 500 
31 - 12- 50 1,000 326,462 140,899 180 
Total 1,918,328 998,078 485,250 324,54 





* These represent transfers only. 


On an analysis of this table it is clear that there were no fresh acquisitions after 
7th July, 1941 1950. 'The two items mentioned in the year of account ending 
3181 March, 1943 and 31st March, 1945, are only transfer entries. 30,600 
Malayan dollars entered in the last column in the year ending 31st March, 1943, it is 
common ground, represents loss by fire and does not represent loss as & result of a 
sale transaction. Admittedly there were sales spread over a number of years resulting 
in profit to the company. These sales were effected when opportunity arose or 
necessity dictated. It is not however, disputed by the Department that the primary 
activity of the company was that of planters. It is disclosed by the books of account 
maintained at the head office in India that during the year ending 31st March, 1948, 
the company spent on the estates about Rs. 3,50,000 and made realisations from the 
stocks of rubber exceeding Rs. 5,25,000. In the next year the expenditure was 
Rs. 3,31,000 and the receipts from rubber were Rs. 6,70,000. In the year ending 31st 
December, 1950, the disbursements of the estates including salaries were Rs. 5,25,00C 
while.the receipts by way of sales of rubber and stocks came to Rs. 16,50,000. 
These Jend support to the view that the primary object of the company was to func- 
tion as planters and dealers in rubber, and that year after year the company was 
extending its planting operations. It is true that some items of property p 
in the year 1539 were sold from time to time, but these were not transactions of 
purchase and sale of immovable properties indicating an intention on the part of 
the company to treatits investment in immovable properties as an adventure in the 
nature of trade. 

The reasons which appealed to the Tribunal in disagreeing with its earlier decision 
that the company was carrying on business in real estate may be summarised. Тһе 
company іп ће year of assessment 1951-52 realised a profit of 93,093.79 Malayan 
dollars from sale of rubber estates, 34,425 Malayan dollars from sale of house pro- 
perties, 13,050 Malayan dollars from sale of jointly owned properties, and 150 - 

dollars from sale of “ coconpt topes ”, resulting in a net profit, of 141,326.42 

alayan dollars, that the subscribed capital of the company was 660,000 Mala 

dollars, whereas the acquisition of properties in the first three years was more 

1,800,000 Malayan dollars, that for acquiring its assets tlie company had of necessity 
to raise loans and to pay interest on those loans, and it was clear that the company 
was not formed solely for the p se of acquiring assets of P.K.N. firm, that the 
company made large borrowings for the purpose of acquiring those properties and 
developing them and there were continuous sale transactions practically in each year 
ever since 1939-40 ; that the contention that the company had to sell properties on 
account of political upheavals in the territories of Malaya could not be accepted,- 
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because no attempt was made to wind up the business and to leave the country; 
that after acquiring the properties, the company incurred expenditure for developing 
them which indicated that the properties were purchased with a view to develop 
them and after developing them to sell them—development and sales going on simul- 
taneously ; and that the company purchased a property jointly with others for 5,000 
Mayalayan dollars, and expended a large sum of money thereon and Jater sold it for a 
“ handsome profit.” It may be mentioned that this last statement was the result of 
теп of evidence, and it was corrected by the Tribunal in the statement of 
the case. 


But these facts found by the Tribunal do not, in our judgment, justify the inference 
that the acquisition of the estates was for the purpose of carrying on business in real 
estate. Existence of power in the memorandum of association to sell or turn into 
account, dispose of, or deal with the properties and rights of all kinds, has no decisive 
bearing on the question whether the profits arising therefrom are capital accretion or 
revenue income. In delivering the judgment of this Court in Karanpura Development 
Co., Ltd. v. Commissioner of Income-tax, West Bengal, Hidayatullah, J., observer 
at page 377 : 

“ Ownership of property and leasing it out may bo done as a part of business, or it may be done 
as land owner. Whether it is the one or the other must necessarily depend upon tho object with 
which the actis done. Itis not that no company can own property and enjoy ıt as property, whether 
by itself or by giving the use of it to another on г©пї................................... In decid- 
ing whether а company dealt with 1ts properties as owner, one must seo not to the form which it 
gave to the transaction but to the substance of the matter.” 


In Kishan Prasad & Company Ltd. v. Commissioner of Income-tax Punjab 
it was observed that the circumstances whether a transaction is or is not within the 
company's power has no bearing on the nature of the transaction, or on the question 
whether the profits arising therefrom are capital accretion or revenue income. 


Raja J. Ramekwhar Rao v. Commissioner of Income-tax, Hyderabad?, was a 
case on the other side of the line. In that case a person acquired land with a view 
to selling it later after developing it and making the plots more attractive. This 
Court held, having regard to the circumstances, that the venture was in the nature 
of trade, and the assessee was dealing with land as his stock-in-trade and carrying 
on business and making profits. 


In St. Aubyn Estates Ltd. v. Strick (Н. M. Inspector of Taxes.*) the appellant 
company incorporated with powers to develop and dispose of lands and other pro- 
perty, acquired by purchase from the life tenant of a settled estate, all the funds and 
properties subjects to the settlement, including therein some twelve hundred acres. 
of land adjoining a populous town. The company proceeded to develop a part of 
the land as building sites and to sell off portions of the estate as opportunities arose. 
Certain areas were laid out as desirable sites, involving expenditure on development 
by the company, and the developed sites were sold in plots to applicants. The 
General Commissioners decided that the profits from sales of lands were profits 
of a trade or business and assessable to income-tax, and the High Court declined to 
interfere with that conclusion. It was observed by Finlay, J.: | 


“ When one looks at the memorandum and articles, when one looks at the inception of the 
company whoa one looks at what the company, in fact did, it did in fact purchase, it did in fact 
develop, {t did in fact sell and it did in fact make profits by selling. When one looks at all those 
circumstances, I think it 1s impossible to say that they do not constitute evidence upon which a 
tribunal of fact might arrive at a conclusion that here there was a trade being carried on." 

These cases merely illustrate that the nature of the transaction must be deter- 
mined on a consideration of all the circumstances, and the fact that а transaction is 
witbin the powers of a trading company is relevant but has, standing alone, not 
much шыша. 





1. (1962) 2 S.CJ. 460 : (1962) 44 I.T.R. 3. (1961) 42 LT.R. 179 : ALR. 1963 S.C, 
362: (1962) 3 S.C.R. 368 : A.L.R. 1962 S.C. 429. 352. 
(195 NE. 49 ~ (1955) 25 Comp. 4. (1932)17 T.C. 412. 
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The assessee-com pany did acquire two large blocks of properties between the 
years 1939 and 1941, thereafter no substantial acquisitions were made. Limita- 
tion upon the admission of members to the company and other attendant features 
suggest an intention of conserving the properties of the members of the P. K. N. firm. 
Some of the houses purchased from the P. K. N. firm were destroyed by fire and the 
vacant sites and outlying properties were sold on account of difficulty of management 
of outlying portions of the estate. Occasional sales of small and unimportant 
portions out of the estate acquired from the P. K. N. firm was motivated by necessity 
and not to realize profits. The Leo Estate was never disposed of and it was treated 
as a nucleus for carrying on profitable business of producing rubber and selling it 
on advantageous terms. 


As already observed, determination of the question whether in purchasing and 
selling land the tax payer enters upon a business activity has to be determined in the 
light of the facts and circumstances. The purpose or the object for which it is in- 
corporated where the taxpayer is а company may have some bearing, but is not 
decisive, nor is the circumstance that a single plot of land was acquired 
and was thereafter sold as а whole or in plots decisive. Profit motive in entering 
into a transaction is also not decisive. Here, as already pointed out, the primary 
object of the company was to take over the assets of the P. ÈN. firm to carry on tho 
business of planters and to earn profits by sale of rubber. The incidental sale of 
uneconomic or inconvenient plots of land or houses could not convert what was 
essentially an investment into a business transaction in real estate. 


The appeal is therefore dismissed with costs. 
V.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—K. Suspa Rao, J. C. Sman anb S. M. Siku, JJ. 
M. Ct. M. Chidambaram Chettiar (dead) by his Legal 


Representatives, etc. .. Appellants* 
y. 

Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (XI of 1922), section 44-D——Assessees, bariners of a ftrm—Transfer of assets by 
firm to company resident abroad—Pertaers of firm, shareholders of company—Arssassabiliiy of partners, assesses 
om the incoms from assets transferred —(yestion of transfer, not material —Empharis on the consequences flowing 
from tranyfer—Chargeability—Income in the relevant year, from assets transferred—Taxability of suck income 
at the tims of transfer of assets—Not contemplated wader ths Act— Direct or indirect control over the incoms— 
Goustitules poter io enjoy tacome—Bona fido trenyfer—Burden of proof on assesses. 

Words and Phrases—'' By way of transfer "—'' Power to enjoy income "—'' Income which ifit 
were the income of such person would be chargeable to tax.” 


A Hindu undivided family consisting of husband, wife, sons and daughters, carried on money- 
lending business in British India, Burma and elsewhere and assessed as such upto and inclusive of 
the year 1927-28. As а result of а partition effected during the assessment усаг 1928-29, the father 
and sons constituted a firm and assessed as such апа on the death of the father, the sons and their 
mother continued the firm. In June, 1929 the firm started new moncy-lending busines in Malaya 
with a capital of Rs. 12 lakhs that was transferred from its business at Burma. In 1932 a company, 
called herein as corporation, was incorporated in Pudukottai, with one of the purposes of acquiring 
and carrying on the business of the firm in Malaya. А branch of the corporation was opened in 
Malaya in the same year and between Ist November, 1932 and 3rd November, 1933 assets of the firm 
of the net value of Rs. 12 lakhs were transferred to the corporation and in consideration whereof 
1,200 shares of Rs. 1,000 each were allotted to the partners of the firm. No dividends were declared 
but in 1988 bonus shares of Rs. 5 lakhs were issued out of the accumulated profits tll 31st December, 
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1937. At the end of 1938 out of the total shares of 2,271 in the corporation, two sons and the widow 
held 1,944 shares and the rest were held by their close relatives. From the assessment усаг 1933-34 
to 1938-39 the firm was treated as agent of the corporation and 1ts income arising or accruing in British 
India was assessed in the hands of the firm in Madras. For the assessment year 1939-40 to 1941-42, 
the Officer assessed the partners of the firm separately under section 44-D of the Act in respect of the 
income of the corporation. On the High Court answering the reference against the assessces, they 
appealed. 

Наа, that the assessment under section 44-D has to be upheld as properly made. 

On the plain language of the section, the person who transfers assets is not designated but em- 
phasis is laid on the consequences flowing from such transfer. If the assessee acquires a right to enjoy 
the income by such transfer, the assessee is liable to tax. 

Under the section, if a resident has power to enjoy the income accruing or arising out of the asscts 
transferred to a non-resident, he would be deemed to have received that income, and, therefore, would 
be liable to tax. 

The quality of chargeability under the section is referable only to the income from the assets 
transferred, during the усаг in which it is sought to be assessed. Any construction of the section 
that the income at the time of the transfer of the assets should have been liable to be assessed, is not 
only inconsistent with the phraseology used but will defeat the object of the section. 

If the assessees were able directly or indirectly to control the income of the non-resident, they 
would be deemed to have the power to enjoy its income. 

A bona fids transfer is amply protected by section 44-D (3). The burden of proof that the transfer 
was not for a purpose to avoid tax liability but was only а bona fide commercial transaction would be 
upon, the assessec. f 

Held on facts, that, the history of the firm, the constitution of the corporation, the manner of the 
transfer of amets, lead to the inference and as conceded that the assemees had power to enjoy the 
income of the corporation. 

Appeals from the Judgment and Order dated the 16th October 1959, of the 
Madras High Court in Case Referred No. ЗР of 1954. 


N. A. Palkhivala, Senior Advocate (C. Ramakrishna, Advocate, and O. C. 
Mathur, Advocate of M/s. J. B. Dadachanji & Co., with him), for Appellants. 


A. V. Viswanatha Sastri, Senior Advocate (Gopal Singh, R. N. Sachthey and 
B. R. G. K. Achar, Advocates, with him), for Respondent. 


The Judgment of the Court was delivered by 


Subba Rao, J.—These appeals raise the question of the liability of the appellants 
to pay income-tax under section 44-D (1) of the Indian Income-tax Act, 1 herein- 
after called the Act, in respect of the income of the M. Ct. M. Banking Corporation 
Limited. 

Sir M. Ct. M. Muthiah Chettiar, his wife Deivanai Асһ, his two sons 
Chidambaram Chettiar and Muthiah Chettiar, and his two daughters Umayal Achi 
and Vallia Murai Achi constituted an undivided Hindu family. The said family 
carried on money-lending business on an extensive scale in British India, Burma and 
elsewhere. Upto and inclusive of the year 1927-28, the undivided Hindu family 
was assessed to income-tax as such. During the assessment year 1928-29 it was claim- 
ed that a partition had taken place in the said family and that Sir M. Ct. M. Muthiah 
Chettiar and his two sons constituted a firm. The said firm was duly registered and 
it was assessed to income-tax. After the death of the said Sir M. Ct. M. Muthiah 
Chettiar in 1929, his two sons and his wife continued the firm and it was assessed to 
income-tax as a firm. In June, 1929, the said firm started a new money-lending busi- 
ness at Kualalumpur in the Federated Malaya States with a capital of Rs. 12 lakhs. 
The said capital was transferred from its business in Burma, On 24th March, 1932, 
a company called the M. Ct. M. Banking Corporation, hereinafter called the corpora- 
tion, was incorporated in Pudukkotai. It commenced business on and from 31st 
March, 1932. One of the purposes of the said corporation was to acquire and carry 
on business which was being carried on by the firm is Kualalumpur. A branch of 
the corporation was opened in Kualalumpur on 22nd Septemper, 1933, Between 
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lst November, 1933, and 9th November, 1933, assets of the firm of net value of 
Rs. 12 lakhs were transferred to the corporation and in consideration of the assets 
so transferred, the corporation allotted to the partzers of the firm 1,200 shares of 
face value of Rs. 1,000 each. Though the corporation commenced business in 
1932, no dividends were declared by it. But in 1938 the corporation distributed 
bonus shares of value of Rs. 5 lakhs out of the profits of Rs. 5,04,084 which had 
become accumulated in the corporation upto 31st December, 1937. On 3lst 
December, 1938, out of the total shares of 2,271 in the corporation, the said two sons 
and the widow of Sir M. Ct. M. Muthiah Chettiar held 1,944 shares. From the assess- 
ment year 1933-34 to the assessment year 1938-39 the firm was treated as the agent 
of the corporation and its income arising and accruing in British India was assessed 
in the hands of the firm which had its head office in Madras. For the assessment 
years 1939-40, 1940-41 and 1941-42, the Income-tax Officer, I Circle, Madras; assessed 
the said partners of the firm separately under section 44-D of the Act in respect of 
the income of the corporation. Against the orders of the Income-tax Officer, the three 
partners preferred appeals to the Appellate Assistant Commissioner, who rejected 
the same. Against the orders of the Appellate Assistant Commissioner rejectin 
the appeals the assessees preferred appeals to the Income-tax Appellate Tribunal, 
Madras Bench ‘A’. The Tribunal allowed the appeals of the assessees on the 
ground that the income from the assets transferred to the corporation was not 
assessable to income-tax at the time of the transfer and that, therefore, the income 
therefrom was not liable to tax during the assessment year under section 44-D of 
the Act. At the instance of the Revenue, the following question of law was referred 
to the High Court of Madras for its opinion : 

“ Whether the income made by the Corporation can be assessed under the provisions of sec- 
tion 44-D of the Income-tax Act in the hands of the present assessees and if so, to what extent?" 

A Division Bench of the High Court, by its judgment datedg 4th Auust, 1958, 
held that the said income of the corporation was attracted by section 44-D of the 
Act, but before giving a final answer to the question propounded, it directed the Tri- 
bunal to furnish to further statement of case on the question whether the assessees 
were entitled to relief under sub-section (3) (a) of section 44-D ofthe Act. On 23rd 
December, 1958, the Tribunal submitted a finding that the assessees did not satisfy 
the requirements of the said sub-section. The High Court accepted the said finding 
and answered the question against the assessees in the affirmative. The present 
appeals were filed against the order of the High Court after obtaining a certificate 
from the said High Court. 


We shall now proceed to consider the arguments advanced by Mr. Palkhivala, 
learned Counsel for the assessees, in support of his contention that the income of the 
corporation was not assessable to tax in the hands of the assessees. As all his argu- 
ments turned upon the provisions of section 44-D of the Act, it would be convenient 
to read the same at the outset : ` 


“ Where any person has, by means of a transfer of assets, by virtue or in consequence whereof 
either alone or in conjunction with associated operations, any income which if it were the income 
of such person would be chargeable to income-tex becomes payable to a person not resident or toa 
person resident but not ordinarily resident In the taxable territories, acquired any rights by virtue 
orin consequence of which he has within the meanin g of this section power to enjoy such income, 
whether forthwith or in the future, that Income shall, whether it would or would not have been 
chargeable to income-tax apart from the provisions of this section, be deemed to be income of such 
first mentioned person for all purposes of this Act." 

Chapter V-B was inserted in the Income-tax Act, 1922, by the Indian Income- 
tax (Amendment) Act, 1939 (VII of 1939). Section 44-D is one of the sections of 
that chapter. The provisions of this chapter were modelled on section 18 of the 
English Finance Act of 1936, as amended by section 28 of the English Finance Act 
of 1938. The object of section 44-D of the Act, as disclosed by the provisions there- 
of, was to prevent resident of India from evading the payment of income-tax by 
transferring their assets to non-residents while enjoying the income by adopting 
devious methods. The sub-section suffers from want of clarity, but a deeper scrutiny 
brings out the following ingredients of it (i) there must be a transfer of asts ; (ii) 
by reason of that transfer, income traceable to the said assets becomes payable to 8 


` 


‘ 
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person non-resident or to a person resident but not ordinarily resident in the taxable 
territories ; (iii) the resident by means of the transfer alone or in conjunction with 
associated operations, acquires a right to enjoy such income ; (iv) the income from 
the said assets, if it was the income of the resident would be chargeable to income- 
tax and (v) in that event, the income of the non-resident would be deemed to be the 
income of the resident for all the purposes of the Act. Shortly stated, under this 
section, if a resident has power to enjoy the income accruing or arising out of the 
assets transferred to a non-resident, he would be deemed to have received that 
income and, therefore, would be liable to be assessed under the Act. 


The first contention of Mr. Palkhivala is that in the expression “ by means of 
a transfer ? in section 44-D (1) of the Act means a transfer by an assessee and that, 
as in the instant case the transfer was by the firm which was a juristic entity separate 
UR the assessees, the income of the corporation was not assessable to tax in their 
hands. ` 


The language of the sub-section is plain. It does not вау “ when any person 
has transferred any assets" but it says, “ by means of a transfer of assets". The 
person who transfers assets is not designated but emphasis is laid on the consequences 
flowing from such a transfer. Whosoever effects the transfer, if by such a transfer 
the assessee acquires a right to enjoy the income, be is liable to tax. The words, 
* means” and “acquired’ in the context are only words of passive nature. The hand 
that transfers is immaterial : what matters is the result envisaged by the said section, 
namely, a non-resident is the transferee of the assets but the assessee acquires the 
power by enjoy the income from those assets. This construction is supported by the 
decisions of English Courts given on a section which is in pari materia with the relevant 

rt of section 44-D (1) of the Act. The material part of section 18 of the English 
ES Act, 1936, as amended by section 28 of the English Finance Act, 1938, 
reads : 

* (1) Where such an individual has by means of any such transfer, either alone or in con- 
[ш] on with associated operations, acquired any rights by virtue of which he has, within the mean- 

g of the section, power to enjoy, whether forthwith or in the future, any income of a person resi- 
dent or domiciled out of the United Kingdom which, if it were income of that individual received 
by him in the United Kingdom, would be chargeable to Income-tax by deduction or otherwise, that 
income shall, whether it would or would not have been chargeable to income-tax apart from the 

ovisions m section, be deemed to be income of that individual for all the purposes of the 
Е tax cta.” 

It would be noticed that in the said sub-section, as in section 44-D (1) of the Act, 
both the expression “ by means of any such transfer” and “acquired” are present. 
In Congreve and Congreve v. Commissioners of Inland Revenue!, Lord Simonds, 
repelling the argument similar to that presented to us, observed : 

OET T it is to my mind clear, first, that in their ordinary grammatical sense the 
words * my means of’ do not connote any personal activily on the part of the person who is said to 
enjoy or suffer something by those means, and, sscondly, that in their present context It is not 
necessary or legitimate in order to give a limiting sense to the words to read them as if they were 
followed by such words as ‘ effected by bhim.” 

This view was followed by Harman, J., in Bambridge v. Commissioners of Inland 
Revenue*. The words “ by means of a transfer of assets" mean nothing more than 
“аз a result or by virtue or in consequence of the transfer." We, therefore, reject 
the first contention of the learned Counsel. 


The second contention is that the said sub-section can be invoked only if at the 
time of the transfer the income from the said assets was liable to tax and that, as in 
the present case when the transfer of the assets was effected in 1933 the income there- 
from was not chargeable to income-tax, for it was foreign income not remitted to 
India—the said assets fell outside the ken of the said sub-section. This argument 
was sought to be sustained on the express terms of section 44-D (1) of the Act. The 
clause ‘‘ any income which if it were the income of such person would be chargeable 
to income-tax " it is said, is descriptive of the assets transferred and constitutes a 
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limitation on the operation of the section. This construction is not only incon- 
sistent with the phraseology used but will defeat the object of the section. The 
expression “апу income", “such income" and “that income” found in the sub-section 
refer to the same income. What is assessed in a particular year is that income which 
is deemed to be the income in the hands of the assessee. “That income" is such 
income in regard whereof he has “the power to enjoy.” “Such income із any income 
which if it were the income of the assessee would be chargeable to income-tax. 
The quality of chargeability is referable to only the income from the assets transferred 
during the year in which it is sought to be assessed. As Balakrishna Ayyar, J., 
pointed out in the judgment under appeal, to accede to the argument of the assessee, 
the words in section 44-D (1) of the Act should actually read this way ; * any income 
which had it been the income of such n would have been chargeable to income- 
tax". But the words read otherwise thus : “апу income which if it were the income 
of such person would be chargeable to income-tax.” The tense refers to the assess- 
ment year and not to the year when the transfer was effected. Learned Counsel for 
the assessees contended that this construction would affect adversely a bona fide trans- 
feror of assets who could not possibly have anticipated that the income from such 
assets would be chargeable to tax in future and that that could not have been the 
intention of the Legislature. As indicated earlier, the sub-section is not concerned 
with the transferor but only with the result brought about by means of the 
transfer of the assets in conjunction with associated operations. The sub-section 
was designedly couched in the widest phraseology to prevent evasion of tax in the 
manner prescribed thereunder. If it was not во, a person can transfer his assets to 
another in a year they have not yielded any income at all, reserving indirectly the 
right to enjoy the income therefrom in future or he may transfer his assets when they 
are not yielding any income, but which may, under a scheme of future development, 
yield enormous profits. On the other hand, a bona fide, transferor is amply protected 
by sub-section (3) of section 44-D of the Act. We. therefore, find no merits in this 
contention either. 


The next submission of the learned Counsel for the авѕеззеез is that the assessees 
had not acquired, by means of the said transfer of assets to the corporation or in 
consequence thereof, any power to enjoy the income therefrom within the meaning 
of section 44-D (1) of the Act. While conceding that, if the assessees had the con- 
trolling share in the corporation, they would have the power to enjoy its income, 
it was said that there was no evidence on which it could be held that the assessees, 
though closely related, were acting in unison and were controlling the affairs of the 
corporation. Sub-section (5) of section 44-0) gives an enla: meaning to the 
words''power to enjoy” in sub-section (1). The relevant clause of that sub-sec- 
tion is clause (е), which reads : 

“ А пз for the purposes of this section, be deemed to have power to enjoy 
income o iae soapy or resident but not ordinari resident, in the Р А nr 

(e) such firsi-mentioned person is able, in any manner whatsoever and whether directly or 
indirectly, to control the application of the income." 

If the assessees were able directly or indirectly to control the income of the cor- 
poration, they would be deemed to have the power to enjoy its income. In the present 
case, the circumstances are overwhelming to establish that the assessees had a con- 
trolling voice in the affairs of the corporation. They are closely related ; two of 
them are brothers and the third is their mother. They were the partners of the firm 
which transferred the assets. The particulars of the shareholding as on 3lst 
December, 1938, show that Chidambaram Chettiar and the other members of the 
family owned practically the entire capital of the corporation. The three partners 
owned 1,944 shares out of 2,271 shares of the corporation and the balance was held 
by their close relatives. Apart from the three partners, the other shareholders were 
the son, sisters and the wife of Chidambaram Chettiar. It is obvious that the corpora- 
tion was a close one and the partners of the firm had the controlling voice in the 
management of the affairs of the corporation. The argument that there is no evidence 
that there was unity of interest among the partners ignores .the realities of the situa- 
tion, for the history of the firm, the constitution of the corporation, the manner the 
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assets were transferred and the other circumstances brought out in the record lead 
to the only inference that the partners were acting in unison throughout. Indeed 
it is recorded in the statement of case that it was conceded before the Tribunal that 
the assessees had power to enjoy the income of the assets transferred within the 
meaning of section 44-D (1) of the Act. In the circumstances, the High Court 
rightly held that the assessees had the power to enjoy the income within the meaning 
of section 44-D (1) of the Act. 


Lastly, it was contended that the income in question was saved from the operation 
of sub-section (1) of section 44-D of the Act by sub-section (3) thereof. To state it — 
differently, the transfer of the assets to the corporation was not for a purpose to avoid 
the tax liability but was only a bona fide commercial transaction, The burden was 
upon the assessees to show to the satisfaction of the Income-tax Officer that the 
transfer was saved under the said sub-section. The Tribunal found as a fact on the 
material placed before it that the transfer was to avoid the liability to taxation ; 
and that being a finding of fact, the High Court rightly accepted it. The correctness 
of the said finding of fact cannot be permitted to be canvassed in these appeals. 


In the result, we hold that the High Court has answered the question correctly. 
The appeals fail and are dismissed with costs. One hearing fee. 


V.S. ——— Appeals dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—K. Suaa Rao, J. К. MupHoLxar AND К. S. ВАСНАМАТ, JJ. 
Ramvallabh Tribrewalla Я .. Appellant” 


0. 
Dwarka Das & Co. .. o Respondent. 

Arbitration Act (X of 1940), section’ 20—Construction ' before the institution of any suit with respect to 
the subject-matter of the agreement or any part of ut "—Mecning. 

The opening words of section 20 of the Arbitration Act admit of more than one meaning. For 
the purpose of resolving the ambiguity, it is legitimate to refer to the other parts of the section, the 
heading of Chapter III and the general scheme of the Act. The words “ before the institution of any 
suit with respect to the subject-matter of the agreement or any part of it" mean '*while no suit with 
respect to the subject-matter of the agreement or any part of itis pending." ‘These words qualify the 
preceding words “an arbitration agreement” and not the succeeding words " may apply”. In 
other words, section 20 is attracted to an arbitration agreement enteredinto while no suit with respect 
to its subject-matter is pending. 

Where the arbitration agreement provides that the suit is to be withdrawn, it can be said that the 
agreement came into existence while no suit with respect to its subject-matter was pending. 
The agreement can therefore be filed under section 20 of the Arbitration Act. 

Appeal by Special Leave from the Judgment and Order, dated the 21st 
February, 1964, of the Bombay High Court m Appeal No. 58 of 1960. 


P. R. Mridul and G. L. Sanghi, Advocates, and 7. B. Dadachanji, О. C. Mathur and 
Ravinder Narain, Advocates of M/s. F. B. Dadachanji X Co., for Appellant. 


A. V. Viswenatha Sastri, Senior Advocate (D. R. Dhanuka and B. R. 
Advocates, and Н. K. Puri, Advocate for M/s. Gargat & Co., with him), for Respon- 
dent. 

The Judgment of the Court was delivered by 

Bachawat, j.—lhis appeal raises a question of construction of section 20 
of the Indian Aribitration Act, 1940. The appellant instituted Suit No. 1712 of 1949 
in the Bombay High Court against the eee claiming a decree for money said 
to be due on account of various dealings between the parties. On ог about 18th 
February, 1954, the parties entered into an arbitration agreement for reference of the 
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disputes to the arbitration of Sri Ramarikhdas Parasrampuria. The agreement also 
provided for withdrawal of the suit. In view of the agreement, the suit was duly 
withdrawn. Sri Parasrampuria was subsequently removed, and in his place, two 
other arbitrators were appointed. These arbitrators were also subsequently re- 
moved, and in their place, S. S. V. Gupte was appointed the arbitrator. The time 
for making the award was extended by orders of Court from time to time up to 21st 
March, 1958. Two more applications for extension of time were rejected by the 
Court. Sri S. V. Gupte was unable to make the award by 25th March, 1958. 


On 3rd April, 1958, the appellant applied to the Court for (a) the filing of the 
arbitration ent under section 20 of the Indian Arbitration Act, 1940, (b) 
extension of the time of Sri Gupte to make the award, (c) in the alternative, reference 
of the disputes to some other person, and (d) an order for exclusion of the time from 
8th February, 1954 up to 3rd April, 1958 so as to save the bar of limitation, if any. 
The prayer for extension of the time of Sri ds to make the award was rejected 
by K. K. Desai, J., and also by the appellate Court, and that prayer is no longer 

ressed by the appellant. Both Courts also rejected the DET prayer for the 
Fling of the arbitration agreement under section 20. K.K. i, J., held that in 
order to attract section 20, the applicant must prove that the subject-matter of the 
arbitration agreement was not the subject-matter of any suit already instituted. 
The appellate Bench held that_the arbitration agreement having been entered into 
five years after the institution of the suit, could not be said to be an arbitration agrec- 
ment before the institution of any suit with respect to the subject-matter of the - 
ment as contemplated by section 20 (1). The appellant now appeals to this Court 
by Special Leave. 

The respondent contends thatthe E words of section 20 preclude the 
filing of the arbitration agreement dated 18th February, 1954, as the agreement was 
entered into after the institution of a suit with respect to the subject-matter of the 
agreement. The appellant contends that (1) section 20 permits the filing of an 
arbitration agreement entered into during the pendency of such a suit, if the suit is 
not pending when the party applies for the filing, in the alternative, (2) section 20 
permits the filing of an arbitration agreement entered into while no such suit is 
pending, though such a suit might have instituted рощу and (3) the arbitra- 
tion agreement dated 18th February, 1954 was intended to be operative upon the 
withdrawal of the suit and was thus an agreement entered into while the suit was 
no longer pending and it could properly be filed under section 20. 

Sub-section (1) of section 20 reads: : 

“Where any persons have entered into an arbitration agreement before the institution of any 
guit with respect to the subject-matter of the agreement or any part of it, and where a difference has 
arisen to which the agreement applies, they or any of them, instead of proceeding under Chapter 
II, may apply to a Court having Jurisdiction in the matter to which the agreement relates that the 
agreement filed ın Court.” 

The dispute turns on the proper meaning to be given to the words “ before the 
institution of any suit with respect to the subject-matter of the agreement or an 

of it.’ Four alternative interpretations of these words are suggested: (1 
The word “ before ” suggests precedence in point of time ; the section contemplates 
an arbitration agreement followed by a suit with respect to its subject-matter, and if 
there is no such suit, the section is not attracted ; (2) The words “ before the insti- 
tution of any suit " mean “ where no suit has been instituted ” ; the section precludes 
the filing of an arbitration agreement entered into after the institution of he suit, 
even though the suit may have been withdrawn before the making of the agree- 
ment ; (3) The words “ before the institution of any suit? mean “while no suit 
is pending ”; the section permits the filing of an arbitration agreement entered 
into while no suit is pending, ош previously such a suit was instituted ; and (4) 
the words ** before the institution of any suit '' etc. qualify the words “‘ may apply" ; 
the section permits the filing of all arbitration agreements provided the application 
for filing is made while no suit is pending. 

The object of the opening words is to restrict the operation of section 20 to 
a limited class of arbitration agreements. It is obvious that the opening words 
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admit of more than one meaning. .Еог the purpose of resolving the ambiguity, 
it is legitimate to refer to the other parts of the section, the heading of Chap. III 
and the general scheme of the Act. | 

The Arbitration -Act, 1940, contemplates three classes of arbitrations : (1) 
arbitration without intervention of à Court under Chapter II; (2) arbitration with 
intervention of a Court where there is no suit pending, under pter III; and (9 
arbitration in suits under Chapter ГУ. An arbitration agreement between the 
parties to a pending suit for reference of any dispute in the suit entered into while 
the suit is pending, may be enforced under pter IV only by obtaining am order 
of reference from the Court in which the suit is pending and not by proceeding under 
Chapters II and III. But an arbitration agreement entered into while no suit: 
with respect to its subject-matter is pending cannot be enforced under Chapter IV, 
‘and there is nothing in Chapter TV or the general scheme of the Act, which pre- 
cludes the enforcement of such an agreement under Chapters II and III. e 
effect of а паа suit with respect to the,subject-matter of the agreement is 
considered and dealt with in sections 34 and 35 of Chapter V. 


The heading of Chapter III shows that the subject-matter of section 20 is 
“arbitration with intervention of a Court where there is no suit pending ". 
The heading is wide enough to include arbitration under an arbitration agreement 
entered into while no suit with respect to the subject-matter is pending. ; 

The words “ instead of proceeding under Chapter ЇЇ ”.1ц section 20 suggest 
that the parties may proceed under Chapter ПІ where they could proceed 
under Chapter IJ. Reading Chapter II with section 2 (a) it is plain that an arbitra- 
tion agreement entered into while no suit with respect to its subject- matter is 
pending may be enforced under Chapter II. Since such an agreement is enforce- 
able under Chapter II, prima facie it is also enforceable under Chapter III. "n 


The oe words of section 20 contemplate that a suit with respect to the 
subject-matter of the arbitration agreement may or may not be filed. In order 
to attract section 20, it is not, therefore, necessary that the arbitration t 
should be followed by a suit with respect to its subject-matter. The word “ before » 
is not used in the strict grammatical sense of priority in order oftime. In thelight 
of the other parts of section 20, its heading and the Жү: scheme of the Act 
we think that the Legislature used the words “ before institution of any suit ”, 
in the sense of “ while no suit in pending ” and not in the sense of “ where no suit 
has been instituted ”. The former meaning is more in harmony with the real 
intention of the Legislature. If the t is entered into while no suit with 
respect to its subject-matter is pending, the fact that its subject-matter was the subject- . 
matter of a previously instituted suit would not preclude its enforcement under’ 
Chapters II and III. We think, therefore, that the words “ before the institution of 
any suit with respect to the subject-matter of the agreement or any part of it" mean: 
. “while no suit with respect to the subject-matter of the agreement or any part of it: 

is pending ". These words qualify the preceding words “ ап arbitration agreement" : 
and not the succeeding words “ шау apply”. In other words, section 20 is 
attracted to an arbitration agreement entered into while no suit with respect to 
its subject-matter is pending. If it is entered into while such a suit is pending, it 
cannot be enforced by an application under section 20, though the application is 
талде when the suit is no longer pending. 


Learned Counsel for the parties cited before us the following cases decided under 

ph 17 of Schedule II of the Code of 1908, viz., Kokil Singh v. Ramasray Prasad 
ошбу, Lal Chand v. Sri Ram’, Hira Ram v. Ram Ditta*, and Diakarrai Lakshmi- 
prasad v. Yeskwanirai Hariprasad‘, It is to be noticed that the heading of Chapter 
II “ Arbitration with intervention of a Court where there is no suit pending " and 
the words in section 20 “before the institution of any suit with respect to the subject- 
matter of agreement or any part of it" and “ instead of proceeding under 
————— MM MHÁÉÁB———— ———MmO 


1. Peach ILLR. 3 Pat. 443. - 3. ALR. 1935 Lah. 59. - БЕ 
2. АТК. 1930 Lah. 1066. ks * 4. (1990) LL.R. 54 Bom. 197, 
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Chapter II ” do not find any counterpart in the corresponding provision of Sche- 
dule IT of the Code of Civil Procedure, 1908. In the circumstances, we think that 
the cases decided under paragraph 17 of Schedule II of the Code of 1908 are not 
decisive on the question of construction of section 20 of the present Act, and that 
section must be construed in the light of its own language and the scheme of the 
present Act. 


Now the question is whether the agreement, dated 18th February, 1954, is an 
agreement, to which section 20 is attracted. The relevant operative portion of the 
agreement reads : 

“All matters in disputes in Rampallabh Tibresalla v. Messrs. Droarkadas & Qo. Min Bombay High Court 

including the question of whether the accounts were inmade up and adjusted and/or settled between 
the parties as pleaded in the written statement of the defendants and the costs of the suit be 
referred to the sole arbitration of Ramrikhdas Parasrampuria ...... The intention of the parties is 
that the said matters in dispute between them be decided by arbitration and it is agreed that the 
said suit will therefore be withdrawn. ” 
The agreement was signed on 18th February, 1954, while the suit was pending. 
Before us, it is admitted by Counsel for both parties that the suit was withdrawn on 
or about the same date. The parties obviously intended that the ding suit would 
be withdrawn immediately so that the disputes might be resolved y arbitration with- 
out recourse to litigation. On a proper interpretation of the agreement, the with- 
drawal of the suit was the essential condition, upon the fulfilment of which the agree- 
ment would become operative. Thus, the effective arbitration agreement came into 
existence when the suit was withdrawn and may properly be said to have been entered 
into while no suit with respect to its subject-matter was peiding. The agreement 
can, therefore, be filed under section 20. 

The ground upon which the Courts below dismissed the application for 
the arbitration. agreement under section 20 cannot, therefore, be upheld. 
technical objection as to the frame of the application based on rule 391 of the High 
Court Rules is no longer pressed. But the respondent also contends that (1) the 
appellant elected to proceed with the arbitration under Chapter II, and having so 

ected, he cannot now claim arbitration under Chapter III ; (2) the application 
is barred by limitation, and the prayer for exclusion of time under section 37 ought 
not to be allowed ; and (3) the parties intended that the arbitration would be by 
Ramrikhdas Parasrampuria only, and as he is not willing to act and/or bas been 
removed, there сай be no further arbitration. The Courts below have not consider- 
ed these contentions of the respondent. Having heard learned Counsel on both 
sides, we think that the respondent is entitled to ask for the final disposal of the appli- 
cation after consideration of these points by the lower appellate Court, and for t 
purpose, this case should be remanded. 


In the result, the appeal is allowed, the judgment and decree, dated 21st 
February, 1964, of the Bombay Hia Court in Appeal No. 58 of 1960 are set aside 
and the aforesaid Appeal No. 58 of 1960 is remanded to the Court below for dis- 
posal in accordance with law. The respondent shall pay to the appellant the costs 
of this appeal, 


KS. f Appeal allowed 


quM M MM ———— MM 


1. Suit No. 1712 of 1949. 
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THE SUPREME COURT OF INDIA. 
PRESENT :—K. SuBBA Rao, Ј.С. Saan AND б. M. Surat, JJ. 


H.E.H. Nizam’s Religious Endowment Trust, Hyderabad — .. Appellant*. 
y. 
Commissioner of Income-tax, Andhra Pradesh, Hyderabad ^ .. Respondent. 

Income-tax Act, (XI of 1922), section 4 (3) (i) —Charitabla trust—Objects inside and outside taxable 
lerriteres— Trust fund to be accumulated during life-time of setilor—No pecosr conferred on trustees during the 
life-time of settlor to set apart and allocate—Income accumulated during life-time of settler—Whetksr exempi. 

By an indenture dated 14th September, 1950, the Nizam of Hyderabad created a trust under which 
he settled certain securities of the face value of Ra. 40 lakhs. Under the deed the trust fund was to be 
accumulated during tho life-time of the settlor and after his death the trustees should hold the said 
fund upon trust to spend the income therefrom for one or more of the four religious and charitable ob- 
jects mentioned therein, two of which were for purposes within the taxable territories and the other two 
for purposes outside the taxable territories. No power was conferred on the trustees during the life- 
time of the settlor to set apart and allocate the accumulated income or a part of it from the trust pro- 
perties for any опе or more of the objects ; that could be donc only by the trustees after the death of 
the сог. The settlor is still alive. For the assessment years 1952-53 and 1953-54 the trustees were 
asscesed to income-tax on the income during the relevant previous years arising from the trust property. 
The trustees claimed exemption under section 4 (3) (i) of the Income-tax Act, 1922. The Income-tax 
Officer, the Appellate Assistant Commissioner and the Tribunal concurrently held that the assemes was 
not entitled to exemption. On a Reference, the High Court came to the conclusion that the trust was 
not entitled to exemption. On appeal to Supreme Court. 

Had, that the income from the trust was not entitled to exemption. 

As an option is given to the trustees to set apart the Income for the purposes within the taxable. 
territories or without such territories till a selection is made it is not possible to predicate that the ac- 
cumulation of income is for purposes within the taxable territories. 

Purposes within the taxable: territories are not the same as mixed purposes. At beat the amounts’ 
are kept under а suspense account with an option to the trustees to sect apartata later date for pur- 
poses within or without the taxable territories. Howsocver the option is exercised at a later stage, it is 
not an accumulation during the relevant accounting year for purposes within the taxable territories, ` 

The words “ applied or finally set apart for appliation ” in the second part of section 4 (3) (1) indi- 
cate that unless the income from the property is applied or finally set apart for the purposes within the 
taxable territories, the income does not earn the exemption. There cannot be any reason why a diffe- 
rent meaning should be given to the expression *'applied or accumulated for application” in the first 
part of the clause ; for, on principle, there cannot be any possible distinction between such income fro n 
the property wholly held under trust or a part of the property held in trust. The words ‘‘applied’’ 
and “accumulated ", therefore must mean “ applied or finally set apart”. “ Applied” means that: 
the income is actually applied for tho said purposes in the-taxable territories and “accumulated '* 
means that the Income is set apart during the year for future spending on the said purpose. The ex- 
presion ‘‘ accumulated for a purpose '' involves а conscious act is prasseali and posts a clear indication 
on the part of the trustee to set apart the income for that purpose. It is, therefore, manifest that unde” 
clause (i) only income from the property wholly or in part held in trust actually applied or set apart 
for application for future spending on religious or charitable purposes within the taxable territories is 
exempted from inclusion in the total income. The application of Ще income im praesenti or iu future 
for purposes, on or outside the taxable territories, as the case may be, is the necessary condition for 
invoking cither the substantive part of the clause or the proviso thereto. ` 

It is settled law that the burden is on the Revenue authorities to show that the income is liable to 
tax under the statuto ; but the onus of showing that a particular class of income is exempt from taxa- 
tion lies on tho ажемес. To carn the exemption, the asesec has to establish that his case clearly and 
ia falls within the ambit of the said provisions of the Act. 


рена by Spo pecial Leave from the Judgment and Order, dated the 14th 
уты 1962, of the Andhra Pradesh High Court in Case Referred No. 4 of 
1961.t 


*(LA, Nos. 491 and 492 of 1964. 26th October, 1965. : 
t (1963) 1 An. М.К. 205: (1969) 1 ETJ. 208. 
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D. Narasaraju, Senior Advocate (Anwarullah Pasha, Advocate and J.B. 
Dadachanji, O.C. Mathur and Ravinder Narain, Advocates of M/s. J.B. Dadachanji 
& Со. with him), for Appellant. 


A. V. Viswanatha Sastri, Senior Advocate (N. D. Karkhanis, R. H. Dhebar and 
R. N. Sachthey, Advocates, with him), for Respondent. 


The Judgment of the Court was delivered by 


Subba Rao,J.—This appeal by Special Leave raises the question of the true 
construction of the provisions of section 4 (3) (i) of the Indian Income-tax Act, 
1922, hereinafter called the Act. 


. The relevant facts may be briefly stated. By an indenture dated 14th 
September, 1950, H.E.H. the Nizam of Hyderabad created a trust known as “ H.E.H. 
the Nizam's Religious Endowment Trust", hereinafter referred to as the trust, 
under which he settled certain securities of the face value of Rs. 40 lakhs for 
implementing the objects described in the trust deed. Under the trust deed three 
trustees were appointed, including the settlor. It will be convenient at this stage 
to read the relevant provisions of the trust deed. 


“ Clause 3.—The trustees shall hold and stand possessed of the trust fund upon trust. 
(a) To manago the trust fund and to recover the interest and other income thereof. 
(b) * * * А * 


(c) During the life-time of the scttlor the balance of the income shall be accumulated and 
shall be added to the corpus of the trust fund. 


(d) On and after the death of the sottlor the trustees shall hold the accumulated co of 
the trust fund upon trust to spend the income thereof for any one or moreof the following gious 
or charitable ob in such shares and proportions and іп such manner asthe trustees shall in 
their absolute ion deem proper. 


(1) For annual religious offerings to the sacred places of the Muslims outside India, in Hedjaz 
and Iraq, viz., Macca, Madina, Najaf Karbala, Kazamain, Sirraman Raa and Mashad in (Iran) 
and Baghdad and Basra. 


(1) For help otther Jn lump sum or by way of monthy allow to the Khuddam or the 
servants who are looking after the sacred shrines, and also by way of charity to pious people 
residing at these holy places. 


(iu) For the upkeep of the sacred buildings constructed in the life-time of the settlor such 
as masjids (mosques), AL (mourning uu to commemorate tho name of His Exalted 
Highness's late mother), two Askurkhanas (where tho Alam sits inside the City palace during Mohar- 
ram and Ramran), and the Maqbars (tombs) and particularly mentioned ın the second schedule 
hereunder written. 


(iv) For the annual expenditure during the mourning perlod of Moharram and safar 
and also during other religious months, when different kinds of ceremonies religious discourses 
(Taqreers), Jd. Tagreebs, etc., are performed, including the religious offerings to the sacred shrines 
at Ajmer and Gulbarga. 

(v) It is the desire of the settlor that the income of the trust shall, as far as possible, be spent 

y for the above-mentioned four religious and charitable objects and purposes and in the event 
- of there being any Ius then tho same may be spent by the trustees for any other religious and 

charitable objects for the benefit of Sunni Mahomedans with liberty to the trustees in their absolute’ 
discretion to accumulate the surplus, if any, for any year or years and utilize the same for the 
purposes in this clause provided for any subsequent year or years. 


Clause 4.—It is hereby further agreed and declared thatin all matters wherein the trustees have 
a discretionary power the votes of the majgrity ofthe trustees for the time being voting in the matter 
shall l and be binding on the minc as woll as on those trustees who may not have voted 
and i the trustees shall be equally divided in opinion the matter shall during the life-time of the 
settlor be decided according to the opinion of the settlor and after his death according to tho 
opinion of the trustee most senior In age for the timo being.” 

Briefly stated, under the deed the trust fund was to be accumulated during the life- 
time of the settlor and, after his death, the vrustees should hold the said fund upon 
trust to spend the income therefrom for one or more of the four religious and charita- 
ble objects mentioned therein. Two of the said objects were for religious and charita- 
ble purposes within the taxable territories and the other two for purposes outside 
the taxable territories. It is important to notice that under the deed no power was 
conferred on the trustees during the life-t!me of the settlor to set apart and allocate 
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the accumulated income or a part of Yt from the trust properties for any one or more 
of the objects mentioned therein : that could be done only by tho trustees after 
the death of the settlor. The said settlor is still alive. For the assessment years 
1952-53 and 1953-54 the trustees were assessed to income-tax on the income during 
the relevant previous arising from the said trust property. The trustees 
claimed exemption under section 4 (3) (1) of the Act. The Income-tax Officer, on 
appeal the Appellate Assistant Commissioner, and on further appeals the Income-tax 
Appellate Tribunal, Hyderabad, concurreritly held that the assessee was not entitled 
to the exemption under the said section. At the instance of the assessee, the follow- 
ing question was referred to the High Court under section 66 (1) of the Acc : 


- the Income arising from p settled upon trust under the deed of settlement, 
dated, 14th September, 1950, or any part the is exempt from tax under section 4 (3) (0 of the 
Indian Income-tax Act, 1922." 

A Division Bench of the Andhra Pradesh High Court, Hyderabad, consisting of 
Seshachelapati and Venkatesam, JJ+., on a consideration of the relevant provisions 
of the deed and the Act, came to the conclusion that on the terms of section 4 (3) 
(i) of the Act, the Trust was not entitled to the exemption. Hence the appeals. 


Mr. Narasaraju, learned Counsel for the asseesee, contended that proviso (a) 
to section 4 (3) (i) of the Act would be attracted only when the trustees exercised 
their option to apply the income to religious or charitable purposes without the taxable 
territories, that in the present case the trustees had not exercised the said option 
and that, therefore, the assessee's case was directly governed by the substantive 
part of clause (0) of section 4 (3) of the Act. As the income was being accumulated 
by the trustees, the argument proceeded, without setting apart the whole or any part 
thereof for one or other of the purposes mentioned in the trust deed, it should be 
held that the trustees were accumulating the income for religious or charitable 
purposes within the taxable territories, since two of the named purposes were 
admittedly within the taxable territoiries. He would say that if the trustees exercised 
their option to apply the fund for the purposes without the taxable territories, the 
Income-tax Authorities could, in terms of.the proviso, include that income in the 
total income. 


Mr. A.V. Viswanatha Sastri, learned Counsel for the Revenue, on the other hand; 
argued that the assessee would be entitled to exemption under section 4 (3) (7) of the 
Act only if the income was specifically accumulated for religious and charitable 
purposes within the taxable territories and that, as in the present case admittedly 
there was no setting apart of the income for the said purposes, the assessee could not 
claim any exemption thereunder. 


Let us now scrutinize the validity of the rival contentions. Section 4 (3) (0 
of the Act reads : ` ! 


“Subject to the provisions of clause (c) of sub-section (1) of section 16, any Income 
decived from property held under trust or other legal obligation wholly for religious or charitable 
purposes, in so far as such income is applied or accumulated for application to such religious or 
charitable purposes as relate to anything done within the taxable territories, and im the case of pro- 
perty so held in part only for such purposes, the income applied or finally set apart for application 


Provided that such income shall be included in the total Income— 


(a) if it is applied to religious or charitable purposes without the taxable territories, but in the 
following cases, namely :— 

@ where the property is held under trust or other legal obligation created before the com- 
mencement of the Indian Income-tax (Amendment) Act, 1953 (XXV of 1953), and the income 
therefrom is applied to such purposes without the taxable territories ; and 


(il) where the property is held under trust or other legal obligation created after such com- 
mencement, and the income therefrom is lied without the taxable territories to charitable 
purposes which tend to promote international welfare in which India is Interested, 


the Central Board of Revenue may, by general or special order, direct that it shall not be 
included in the total income. ” ` ў 


f (1963) 1 An. W.R. 205: (1963) 11.ТЈ. 208. 
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Under this section a particular class or kind of income is exempted from 
taxation. It is settled law that the burden is on the Revenue Authorities to show that 
the income is liable to taxunderthestatute ; but the onusof showing that a particular 
class of income is exempt from taxation lies on the assessee, To earn the exem 
tion, the assessee has to establish that his case clearly and squarely falls within the 
ambit ofthe said provisions of the Act, 


A brief history of clause (i) of section 4 (3) of the Act will be useful in the inter- 
pretation of its terms. The present clause (/) was substituted for the following 
clause by the Income-tax (Amendment) Act, 1953, with effect from 1st April, 1952 : 

шт и руну нн чу ту ы Ж р 
ге Us or e т 
ош applied or finally sot apari Tor арыка fos thereto." ide Р dabis 

Under the said clause, trust income, irrespective, of the fact whether the said 
purposes were within or without the taxable territories, was exempt from tax in so 
far as the said income was applied or finally set apart for the said purposes. Рге- 
sumably, as the State did not like to forego the revenue in favour of a charity outside 
the country, the amended clause described with ision the class or kind of income 
that is exempt thereunder so as то exclude th m income applied or accumulated 
for religious or charitable purposes without the taxable territories. | 


The substantive part of clause (i) is in two parts: the first part relates to the 
income derived from property.held under trust wholly for religious or charitable 
paper and the second part, to income derived from property so held in part only 

or such purposes. But the necessary Condition for attracting the first part of the 
clause is that the said income is applied or accumulated for application to such 
religious or charitable purposes within the taxable territories ; and to attract the 
second part, the income from the property so held in part shall have been applied 
or finally set apart for application to the said purposes. A comparative study of the 
Two parts Clarifies the scope of the provision. The expression used in the first part 
is “applied or accumulated for application ” and the expression used іп the second 
part is “ applied or finally set apart for application." The words “applied or 
finally set apart for application " in the second part indicate that unless the income 
from the said property is applied or finally set apart for the purposes within the taxable 
territories, the said income does not earn the exemption. There cannot be any 
reason why a different-meaning should be given to the expression “ applied or ac- 
cumulated for application ” in the first part of the clause ; for, on principle, there 
cannot be any possible distinction between such income from the property wholly 
held under trust or a part of the property held in trust. The words “ applied ” and 
“accumulated”, therefore, must mean “ applied or finally set apart." ' lied " 
means that the incomes actually applied for the said purposes in the taxable terri- 
tories ; and “ accumulated” means that the income is set apart during the year for 
future spending on the said purposes, The expression “ accumulated for a purpose ” 
involves a conscious act in praesenti and posits a. clear indication on, the part of 
the trustee to set apart the income for that purpose. It is, therefore, manifest that 
under clause (i), only income from the property wholly or in part held in trust actually 
applied or set apart for application for future ding on religious or charitable 
purposes within the taxable territories is exempted from inclusion in the total income. 


.'  Ashas been pointed out by Craies in his book on Statute Law, 6th Edn., at 
p. 217: 


“ The effect of an excepting or qualify „according to the ordinary rules of construc- 
tlon, is to out the preceding SOUS ofthe apiy or to qualify something enacted 
therein which but for the proviso would be within it.” 

The proviso to clause (Т) excepts the two classes of income subject to the condition 
mentioned therein from the operation of the substantive clause. It comes into 
operation only when the said income is applied to religious or charitable purposes 
without the taxable territories. In that event, the Central Board of Revenue, by 
general or.special order, may direct that it shall not be included in the total 
псоте. The proviso also throws light on the construction of the substantive part 


I| ВЕН. NIZAMIS RELIGIOUS ENDOW. TRUST v. С.Т, A.P. (Subba Rao, J). 167 


of clause (i) as the exception Сап be invoked only upon the application of the 
income to the said purposes outside the taxable territories. The application of 
the income in praesenti ot in futuro for purposes in or outside the taxable territories, 
as the Case may be, is the necessary condition for invoking either the substantive 
part of the clause or the proviso thereto. 


The argument of Mr. Narasaraju, namely, thatas atthat the time the income was 
accumulated the trustees did not exercise the option, the accumulation would neces- 
sarily be for some of the purposes within the taxable territories, leads to a fallacy. 
If accepted, it would enlarge the scope of theexemption : while the section express M 
exempts only such income as is applied or accumulated for application for suc 
purposes within the taxable territories, the income would be exempted even though 
it was accumulated for mixed purposes, that is, for both within and without 
the taxable territories. Purposes within the taxable territories are not the same as 
mixed purposes. At best the amounts are kept under a Suspense account with an 
option‘to the trustees to set apart at a later date for purposes within or without the 
taxable territories. Howsoever the option is exercised at a later stage, it is not an 
accumulation during the relevant accounting year for purposes within the taxable 
territories. . 

Some of the cases cited at the Bar may not be of direct application, but the 
principle laid down therein may be helpful in ee the terms of the present 
trust deed. The Judicial Committee in Mohammad Ibrahim Riza ү. Income-tax 
Commissioner, Nagpur}, held that where the purposes of a trust were not wholly 
Charitable or religious and no portion of the property had been set aside for those 
Purposes, the income from the trust could not be identified as appropriated exclusively 
thereto. The principle underlying this decision is, where a trust is for mixed 
some religious and other secular with an option to the trustee to select one or other 
of the purposes, it is not possible to predicate till the selection is made that the object 
is for religious or charitable purposes. In the present case, an option 18 given to the 
trustees to set apart the income for the purposes within the taxable territories or 
without such territories and till a selection is made it is not equally possible to 
predicate that the accumulation of income is for purposes within the taxable 
territories. Till the trustees set apart the accumulation for the purposes within 
the taxable territories, it cannot be said that the purposes are within the taxable 
territories. . 

Mr. Narasaraju attempted to argue that in the present case the income was 
set apart for purposes within the taxable territories. This aspect of the question 
was never raised till now. Itinvolvesa question of fact. Clause 3 (4) (v) of the trust 
deed on which reliance is placed is only an expression of desire on the part of the 
settlor that the income of the trust should be spent equally on the four religious and 
Charitable purposes mentioned in the deed. The said desire does not amount to 
setting apart by the trustees of the whole or a part of the income from the trust for 
purposes within the taxable territories. Indeed, clause 3(d) of the trust deed 
indicates that the trustees have no power to set apart or accumulate the income for 
any of the purposes mentioned in the trust deed till after the death of the settlor, 
We cannot, therefore, hold on the material placed before us that the trustees have 
set apart the accumulated income for purposes within the taxable territories, ` 


For the aforesaid reasons we hold that the answer given by the High Court to 
the question referred to it by the Income-tax-Appellate Tribunal is correct. The 
appeals fail and are dismissed with costs : one hearing fee. . 


T.K.K. Appeals dismissed. 


1. (1930) 59 MLL-J. 905 : L.R. 57 LA. 260. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT:— Қ. Sussa RAO, J. C. SHAH AND 5. M. SKRI, JJ. 


First Incomc-tax Officer, Salem ..  Appellani* 
y. 
Bhort- Brothers (P.), Ltd. .. Respondent. 


Incoms-tax Act (XI of 1922), sections 2 (4-A) (iii), 2 (6-A) (c), Explanation, 12-B, 18 (3-D).— 
Dividend —Company ія liquidation —Distribution of surplus on sale of coffee estates and other assets— Whether 
taxable аз dividend—Accumulated profits—Whether includes current profits—Capital gains— Whether includes 
profits from sale of land deriving agnicultural incoms. 

On 24th December, 1959, the respondent-company sold its coffee estates and other assets, and by 
resolution, dated 6th February, 1960, it was resolved that it be voluntarily wound up and liquidators 
be appointed to administer its affairs, Out of the proceeds realized by sale of 1ts assets, the liquidators 
distributed on 30th March, 1960, Rs 8,50,000 to the shareholders. By letter, dated 
19th December, 1960, the Income-tax Officer informed the liquidators that he proposed to treat 
that amount distributed as dividends in the hands of the sharcholders and to call upon the 
liquidators to pay the amount of tax deductible under section 18 (8-D) of the Indian Income-tax Act, 
1922. The liquidators submitted that the amount distributed to the shareholders was capita] apprecia- 
tion realised by sale of agricultural lands and buildings of the respondent-company and was not 
liable to tax, and that in any event the amounts distributed represented “current profits” of the year 
in which it was resolved that the respondent-company be wound up and were on that account not 
dividend within the meaning of section 2 (6-4) (c) ofthe Act. The Income-tax Officer, by мз order, 
dated 18th October, 1962, finally called upon the liquidators to pay Rs. 4,11,700 which was retained 
by the liquidators from the distribution made to the shareholders. When the liquidators moved the 
High Court for a writ of prohibition to restrain the Income-tax Officer from taking further action, the 
High Court issued the writ holding that the demand made by the Income-tax Officer was “not in 
conformity with the law " in that the amount of Rs. 8,50,000 which had been distributed could not 
be deemed to be distributed as dividend without determining whether any portion of the amount 
represented capital gains, which arose out of the sale of capital assets consisting of lands from which 
agricultural income was derived. The High Court reserved hberty to the Income-tax Officer to сха-. 
mine the question afresh and to determine “ the correct amount of dividend within the meaning of 
section 2 (6-4) (c). " On appeal to the Supreme Court Special leave, | 

Held, (i) that in tho context of the legulative history of section 2 (6-4) (с), “current profits”, i.e., 
profits of а company in liquidation arising after the end of the last previous year and before liquidation 
commenced, were brought within the net of taxation as dividend. 

(ii) that capital gains under section 12-B are chargeable in respect of any profits arising 
from transfer of “ capital assets’, and * capital assets? do not include lands from which the income 
deri ed is agricultural income. Profits derived by transfer of lands from which the income derived 
is agricukural income would not therefore be chargeable on a combined reading of section 12-B with 
section 2 (4-A) of the Act under the head “ capital gains, " 

“ Accumulated profits ” are profits which arc 10 regarded in commercial practice, and capital 
gains as defined in the Income-tax Act. Realization of appreciated value of ameu in commercial 

ice is regarded as realization of capital rise, and not of profits of the business. Unless, therefore, 
appreciation in the valuc of capital assets is included in the capital gains, distribution by the liquidator 
of tho rise in the capital value will not be deemed dividend for the purpose of the Income-tax Act. 

(iil) that normally the High Court wil not entertain a petition in exercise of its jurisdic- 
tion under Article 226 of the Constitution When the party claiming relief has an alternative remedy 
which is adequate and efficacious. ‘The question, however, is one of discretion of the High Court 
and not of its jurisdiction, and if the High Court in exercise of their discretion thought that the case 
was one in which their jurisdiction may be permitted to be invoked, the Supreme Court would normally 
not interfere with the exercise of that discretion. 

Appeal by Special Leave from the Judgment and Order, dated the 3rd October, 
1963, of the Madras High Court in Writ Petition No. 1242 of 1962.t 
КЕС ЗМ БЕНО IRE LE 
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S.T. - Desai, Senior‘ Advocate (N.D. Karkhanis and R.N. 'Sachthey, Advocates, 
with him), for Appellant. —' EN Eo ГОНЕ ИЄ. 
` A.V. Viswanatha Sastri, Senior Advocate, (В.К. Agarwal, Advocate and ‚Н.К; 
Рип, Advocate for’ M/s. Gagrat & Co.), for Respondent. . . | 
The Judgment of the Court was delivered by sc zs 
Shah, J—On 24th December, 1959, M/s. Short Brothers (Private), Ltd. sold its 
coffee estates and other assets, and by resolution: dated 6th February, 1960, it was 
resolved that it be voluntarily wound, up and liquidators be appointed to administer 
its affairs.', Out of the proceeds, realized by sale of its assets, the liquidators of the 
company. distributed on 30th March, :1960, Rs. 8,50,000 to the shareholders., By 
letter dated 19th December, 1960 the Income-tax Officer, Salem, informed the liquida; 
tors that he proposed to treat that amount distributed as dividends in the hands of the 
shareholders and to call upon the liquidators to, pay the amount of, tax deductible 
under section 18 (3-D) of t the Income-tax Act. The liquidators submitted that 
the amount distributed to the ло was capital appronta realised by såle of 
agricultutal lands and buildings оѓ’ {ће company, “was not liable to tax,.and 
that in any event the amounts distributed represented “ current profits”. of the year 
in which it was resolved that the comparly be wound’ up and were on that account 
not dividend within the meaning of section 2 (6-4) (c) of the Income-tax Act. , After 
some ‘correspondence the’ Income-tax Officer, Salem, by his order dated 
18th October, 1962, finally called upon the liquidators to py Rs. 4,11,700. which 
was retained. by the liquidators from the distribution made to the shareholders. 


The liquidators then moved the High Court of Judicature at Madras, for a writ of 
prohibition restraining the First Income-tax Officer from taking further action to 
enforce collection of the amount referred to- by him in his communication dated 
18th October, 1962. Holding that the demand made by the Income-tax Officer was 
* not in conformity with the law” in that the amount of Rs. 8,50,000 which had been 
distributed could not be deemed to be distributed as dividend without; determining 
whether any portion of the amount represented capital gains, which arose out of the 
sale of capital assets consisting of lands from which agricultura] income.was derived, 
the. High Court issued а writ restraining the Income-tax Officer from enforcing the 
demand.for tax. The High Court reserved liberty to the Income-tax Officer to.exa, 
mine the question afresh, and to determine “ the correct amount of dividend within 
the meaning of section 2 (6-4) (c).” With Special Leave, the First Income-tax Officer 
has appealed to this Court... , «5. o rose DE cee 

‘Tt was submitted on behalf of the InCome-tax Officer that the High Court in 
entertaining the petition in'its extraordinary jurisdiction under Article 226 of the 
Constitution, by-passed the machinery of assessment and rectification of orders of 
assessment prescribed by the Indian Income-tax Act which is both adequaté and 
efficacious. But the High Court has under Article 226 of the Constitution jurisdic- 
tion to issue, to any person or authority within the territories in relation to Which it 
éxercises jurisdiction directions, orders, or writs in the nature, amongst others, of 
mandamus, prohibition ahd certiorari for the énforoement of any of the rights conferred 
by Part III and for ahy other purpose. “It is true that normally the High Court, will 
not entertain a petitjon in exercise of its jurisdiction under Article 226 of the Constitu- 
tion when the party claiming relief has an alternative remedy which is. adeduate’ 
and efficácioùs, The question however i$ one of discretion of the ‘High ‘Court 
and not of its jurisdiction, and if the High Court in exercise of their disoretion ‘thought, 
that the case was one is which their jurisdiction may be permitted to be invoked, thi 
Court would normally not interfere with the exercise of that discretion. :- "^ 

The High Court was of the view thatall profits accumulated in the previous years. 
and the profits till the date on which it was resolved that the company be voluhtarily 
wound up would be included in the expression *' accumulated profits” under section 
2 (6-4) (c) of the Indian Income-tax Act read with the Explanation. They held that 
even capital gains taxable under section 12-B except for the period mentioned in the 
Explanation were when distributed, " dividend" within the definition, but:profits); 
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realised by transfer of property used for agricultural purposes and which yielded 
agricultural income not being capital gains taxable under the law are not “ dividend ", 
and on that account the order of the Income-tax Officer bringing to tax the entire 
amount distributed without determining whether any portion of that amount represen- 
ted capital gains arising from the sale of capital assets consisting of lands from which 
agricultural income was derived was not within his authority. 


Counsel for the liquidators contended in the first instance that all profits whatever 
. may be their character arising in the year in which the company is voluntarily wound 
up are not liable to be taxed as they did not fall within the definition of “ dividend ” 
in section 2 (6-4) (c). Counsel for the Department while supporting the view of 
the High Court relating to the chargeability to tax of “ current profits ", contended 
that the entire amount of Rs. 8,50,000 distributed to the shareholders, whatever 
may be the source from which the profits were earned, was liable to be brought to 
tax under section 12 of the Income-tax Act as dividend distributed. 


By section 12 of the Income-tax Act, tax is рар by an assessee under the 
head “ Income from other sources " in respect of income, profits and gains of every 
kind which may be included in his total income if not included under any of the pre- 
ceding heads in sections 7 to 10 of the Act. By sub-section (1-4) “ income from 

. other sources" includes dividends. Section 2 (6-4) defines “dividend”, and at 
the relevant time clause (c) and the Explanation to the clause stood as follows : 


“< dividend ’ inctudes— 


(c) any distribution made to the shareholders of a company on its liquidation, to the extent 
to which the distribution is attributable to the accumulated profits of the company ely 
before its liquidation, whether capitalised or not; 

* 


Ф Ф $ * $ $ 
Explanation—The expression ‘ accumulated profits’ wherever it oecurs in this clause, shall 
not include capital gains arising before the 1st day of April, 1946, or after the 31st day of March, 
1948, and ore the 1st day of April, 1956. 
By the Explanation to section 2 (6-4) accumulated profits include capital gains 
not arising within the excepted period. The Explanation is undoubtedly couched 
in negative form, but there is no ground for accepting the argument of Counsel for 
«the Department that in the substantive clauses of the definition, accumulated profits 
do not include capital gains. The Explanation plainly implies that within the ex- 
pression "accumulated profits” are included capital gains outside the excepted periods. 
On the interpretation contended for by Co for the Department, the lucien 
which seeks to exclude ‘“‘capital gains” from the content of accumulated profits would 
have no meaning. By sub-section (1) of section 12-B tax is payable by an assesseo 
under the head“ capital gains " in respect of any profits or gains arising from the sale, 
exchange, relinqui it or transfer of a capital asset effected after the 31st day 
of March, 1956, and such profits and gains shall be deemed to be income of the pre- 
vious year in which the sale, exchange, relinquishment or transfer took place. Under 
the Indian Income-tax Act, 1922, “ capital gains" arising after 31st March, 1946 
were made c ble by the Income-tax and Excess Profits Tax (Amendment) 
Act, 1947, which inserted section 12-B in the Act. The levy was, however, abolished 
by the Finance Act, 1949, and the operation of section 12-B as enacted by the Amend- 
ment Act of 1947 was restricted to capital gains arising before 18 April, 1948. Ву 
the Finance Act Ш of 1956 which introduced a new section 12-B, capital gains were 
again made chargeable to tax with effect from 1st April, 1957, on the profits or gains 
arising from the transfer of capital assets, which expression is defined in section 2 
(4-4) as meaning : ? | З 
“property of any kind held by ап алзввое, whether or not connected with his business 
profession or vocation, but does not include— 
M * * + » * РЧ 


(if) * * * . * 
(19) any land from which the income derived is agricultural income ; ". 


The contention raised by Counsel for the company that the profits earned in 
the “ current year” ie., the year in which it was resolved that the company be 
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wound up, were not '' dividend " within the meaning of section 2 (6-4) (c) of the 
Act cannot be accepted.  Sub-clause (c) of section 2 (6-4) declares that accumulated 
profits immediately Before the liquidation of the company, are dividend : it does not 
say that accumulated profits upto the end of the previous year immediately preceding 
the year in which liquidation of the company commences are dividend. Tt is true 
that in giving effect to the definition, the taxing authorities have to compute profits 
of the company for a part of the year, but that is not а ground for reading the plain 
words of the statute in an artificial sense. Under section 3 of the Act read with sec- 
tion 4, the charge to income-tax is on the total income of the previous year, and in 
accordance with and subject to the provisions of the Indian Income-tax Act. But 
there is nothing in the Act which prohibits assessment of profits for a part only of 
the previous year in certain special circumstances. For instance, under section 
26 (2) it is provided that in the case of succession to a person carrying on any business, 
profession or vocation, in such capacity by another person, such person and such ` 
other person shall each be assessed in respect of his actual share of the profits of the 
previous year. 


In amending the definition in section 2 (6-4) (c) by the Finance Acts of 1955 
and 1956, the Parliament bas sought to clarify its meaning and to avoid the argument 
which was successfully raised in certain cases on the interpretation of the statute 
before it was amended. By the terms of the definition, distribution which is attri- 
butable to the accumulated profits of the company immediately before its liquidation 
is to be deemed dividend. Thereby all profits earned till immediately before liquida- 
tion, if they are distributed will be brought to tax wholly if they consist of accumu- 
lated profits, or partially to the extent they are attributable to accumulated profits. 

Amendments which have been made from time to time in the Act clearly dis- 
close the intention of the Parliament that it was not intended to allow the profits 
of the current year distributed by a liquidator of a company to escape liability to 
tax. In Inland Revenue Commissioners v. George Burrell!, it was held that on the 
undivided profits of past years and of the year in which the winding up of a company 
occurred which were distributed among the shareholders, super-tax was not payable, 
because in the winding up they had ceased to be profits and were assets only. It 
was observed in Burrell's caset, that the only thing the liquidator of a company in 
liquidation may do is to turn the assets into money, and divide the money among the 
sharebolders in proportion to their shares. Surplus of trading profit made in a parti- 
cular year are distributable rateably among all the shareholders as capital, and it is 
not right to split up the sums received by the shareholders into capital and income, 
by examining the accounts of the company when it carried on business, and 
disintegrating the sum received by the shareholders su ently into component 
parts based on an estimate of what might possibly have been done, but was not done. 
As the Indian Companies Act, 1913, closely followed the scheme of the English Com- 
panies Act, and the view expressed in Burre/l’s case!, applied to the Indian Income- 
tax Act, a special definition of "dividend" was devised by the Parliament by the enact- 
ment of Income-tax Сааи Act ҮП of 1939, with а view to supersede the 
view in Burrell's case’. Clause (c) of sub-section (6-4) as originally enacted stood 
as follows : i 

“ dividend’ includes— 

(c) any distribution made to the shareholders of a company out of accumulated profits 
of the company on the liquidation of the company : | 

Provided that only the accumulated profits so distributed which arose during the six previous 
yeais of the company preceding the date of liquidation shall be so included ; " 

By the Finance Act, 1955 the proviso to sub-clause (c) of clause (6-4) was 
omitted. There was a further amendment made by the Finance Act, 1956 and 
clause (c) to the amended section read as follows :— 


* *dividend' includes— 


(c) any distribution made to the shareholders of a company on its liquidation, to the extent 
to which the distributlon 1s attributable to the accumulated profits of the company immediately 
before its liquidation, whether capitalised or not:” 





1, LR. (19242 К.В. 52 


172. — THE MADRAS LAW JOURNAL REPORTS—[(SUPREME COURT). [1966 
‘Under Act VII of 1939 profits which arose within six previous years preceding 
the date of liquidation when distributed were to be deemed dividends. But the eff: 
of the definition was that distribution of profita accumulated after the last day of 
the ious year whatever their nature could not be regarded as distribution of 
dividend : Sheth Haridas Achratlal v. The Commissioner of Income-tax*. It was 
held in that case by the Bombay High Court that for the purpose of section 2 (6-A) 
(c) as it stood in 1949, a broken period between the last day of the previous year of a 
company and the commencement of winding up could not be considered a **previous 
ear." The Parliament with a view to the view in Sheth Harldas Achrat- 
аз caset, deleted by the Finance Act, 1955, the proviso to sub-clause (с). < To make 
its meaning more clear the Parliament by the Finance Act, 1956, recast the substan- 
tive clause (c). Viewed in the context of this legislative history, there-is no doubt 
that “ current profits ” i.e., profits of a company in liquidation arising after the end 
of the last previous year'and before liquidation commenced, were brought: within 
the net of taxation.as dividend. The contention raised by Counsel for the company 
on this part of the case must fail. ; i 


` -Tho question which remains to be considered is whether capital appreciation in 
respect of the lands from which the income derived is agricul income and which 
was not taxable in Не hands of the company as capital gains would still on distribution 
‘be liable to be ae as dien unde ein 12 а he Income-tax Act. Аз we 
have are pointed out capital gains r section 12-B are chargeable in respect 
of any profits arising from transfer of “ capital assets ”, апа ** capital assets ", do 
not include lands from which the income derived is agricultural income. Profits 
derived by transfer of lands from which the income derived is agricultural income 
would not therefore be chargeable on а combined reading of section 12-B with sec- 
tion 2 (4-4) of the Inoome-tax Act under the head'' capital gains ”, The expression 
"accumulated profits" does not include capital gains arisi Within the excepted 
periods : vide Explanation to section 2 (6-4). ** Accumulated profits ” are thérefore 
profits which are so regarded in commercial practice, and capital gains as defined 
in the Income-tax Act. Realization of appreciated value of assets in commercial 
pud i regarded as realizations of capital rise, and not of profits of tho business. 

nless, therefore, appreciation in the value of capital assets is includéd in the capital 
gains; distribution by the liquidator of the rise in the capital value will not be deemed 
dividend for the purpose of the Inconfe-tax Act. oor { 
‚ич «Counsel for the Department contended, relying upon Mrs., Bacha F. Guzdar, 
Bombay v. Commissioner of Income-tax,.Bombay!, that since dividend received. by 
a, shareholder of a company: out of the profits earned from agricultural income is 
not. exempt from liability to pay tax under section 4 (3) (viii), dividend distributed 
{гош profits earned out of sale of capital assets inclusive of lands from which the 
income derived is agricultural income is also not exempt from Income-tax. But the 
company does not olaim exemption from peg tax under section 4 (3) (vii) ; 
it claims exemption because tbe reoeipt is not Income which is chargeable to tax 
under section 12 under the Һеай“ dividend ". The case of Mrs.. Bacha F. Guzdar,* 
has therefore no application to this case. DNUS 


The appeal therefore fails and is dismissed with costs. 
Т.К.К. x | Appeal dismissed. 


a 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. M. ANANTANARAYANAN, Officiating Chisf Justice, Mr. 
P. S. Kamasam AND Mr. Јовттак М, NATEAAN. ee 
Ambujam G. Ammal .. Potitionsr* 


р. 


Divorce Act (IV of 1869), section 10—Patition by wife for divorce on the ground “ adultery coupled wit 
Ship as eee ы would entitle her іо а divorce а Bisnes et fuot Wout АЁ ы required He 


In a petition by a wife under section 10 of the Indian Divorce Act on the ground оѓ“ , 
coupled with cruelty as without adultery would entitle her to divorce a mensa et toro.” ird 


Held: Vague averments of di te livi the respon 1 
mutt be specific and nit А and deus; PONE MOL MEE ше Tt 
Süspeimani Ammal v. Thangiah Nadar, (1956) 2 M.L.J. 69 (F.B.), relied on. 
Case referred by the District Judge of Tirunelveli in his Letter D. No. 7466/5th 
А 1964, for confirmation by the High Court under sections 17 and 22 of the 
In Divorce Act IV of 1869 of the Decree nisi dated 22nd July, 1964, and passed 
in О.8. No. 19 of 1962. т, 
V. C. Srikumar (amicus curiae) for Petitioner. i 
N. Vanchinathan (amicas curias) for Respondent. 
The Judgment of the Court was delivered by 
Anantanarayanan, O.C.F7.—In this Reference by the learned Distri 
Tirunelveli under sections 10, 17 and 22 of the Indian Divorce Act (LV JE Teo 
the moot question is whether the plaintiff petitioner (Ambujam G. Ammal) ha; 
established, on the facts, her claim for divorce. The plaint shows that the plaintiff- 
petitioner I for divorce, upon one of the groin’: specified in the second part 
of section 10, viz., “ of adultery coupled with such cruelty as without adul 
would have entitled her to a divorce a mensa ei toro”. ‘ery 
In the plaint there is a long account given of the conduct of the respo 
(defendant) subsequent to his marriage, particularly in the form of dissolute ving 
physical violence towards the petitioner and her ге, scizure of her ings, 
and imputations of unchastity. Broadly stated, the situation is that the plaintiff 
was a student in the S.S.L.C. class when the defendant, then employed in Mili 
Service, married her by a registered form on 12th February, 1951, the defendant i 
Echo PG EE NE E CMM MMC S UP MI 


* M, C. No. 2 of 1964. 6th September 1965 


2. THE MADRAS LAW JOURNAL REPORTS. (1966 


sequently being converted to christianity, the religion of the plaintiff. The plaint 
does contain averments, in some detail, of what would certainly amount to legal 
cruelty on the part of the husband (defendant). There is also Exhibit А-2, a cop 
of petition submitted by the plaintiff to the Sub-Inspector of Police, Tenkasi, whi 
again contains many particulars of physical violence and cruelty. As the learned 
District [шде points out, the defendant did not appear and contest the proceeding. 
Of the witnesses examined by plaintiff-petitioner she herself has given evidence 
as P. W. 1, and киш (Р. W. 2) corroborates her with regard to the 
physical violence employed by defendant towards plaintiff on more than onc 
occasion. These allegations are not controverted ; and we are fully satisfied on the 
evidence, that the respondent was guilty of cruelty towards his wife, which would 
ordinarily entitle her, by itself, to a decree for judicial separation under section 22 of 
the same Act. 


But, unfortunately, for the petitioner, such cruelty, by itself, is not an adequate 

und for divorce. The scheme of section 10 is that if the wife is to succeed in a 
белее for divorce against the husband, she must show not merely cruelty, but adul- 
tery coupled with cruelty. It is true that the petitioner in her plaint did allege that 
the defendant (respondent) was guilty of loose living, and unfaithfulness to her. 
She refers to illicit intimacy between the defendant and other parties at Chikka Nara- 
sayyan village. But, obviously, a vague averment of loose conduct will not be suffi- 
cient as proof of adultery. Adultery is a specific matrimonial offence, and this. 
Court had occasion to point out in the Full Bench decision in Siuvaimami Ammal v. 
Thangiah Nadar!, that vague allegations of adultery, or evidence confined to a mere 
statement that the respondent was keeping a woman, will not be adequate to sustain. 
a finding of adultery. Learned Counsel as amicus curiae for plaintiff-petitioner has: 
urged that there is the evidence of Henry John Peter (P.W.3) of adul committed 
by the respondent with a Chetty girl, living adjacent to the house of P.W. 1. But, 
P. W. 3 himself does not state whether he had any personal knowledge of this illici, 
intimacy, and, could speak from such knowledge. The evidence of P.W. 5 
rather suggests that he was relying upon hearsay, and upon the conduct of the 
husband (defendant) when P. W. 1 (plaintiff) questioned him about this. But, 
extraordinarily enough, P. W. 1 makes no references whatever to this Chetty girl 
in her sworn deposition, nor can we find any such specific reference even in the 
plaint. Under those circumstances, we are constrained to conclude that the factum 
of adultery was not at all established in the present case. The learned Judge was 
conscious of the character of the evidence on this point, and he observes that it is 
a settled rule that adultery need not be established by direct evidence, but that 
circumstantial evidence would be enough. Even so, as observed by the Bench in 
the decision already referred to, it must be ific, and must relate to a particular 
individual; vague averments of dissolute living are not evidence of adultery. 


In these circumstances, the decree nisi has necessarily to be set aside, and instead, 
the suit can only be decreed for judicial separation under section 22 of Act IV of 
1869. The same course was adopted by the Full Bench in the authority that we have 
earlier cited ; following this, we decree the Referred Case only for judicial separation 
under the Act. The parties will bear their own costs. 

K.S. Decres nisi set aside ; 


—_—————— 
mE 1. (1956) 2 M.L.J. 69 (Е.В.). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. M. ANANTANARAYANAN, Officiating Chief. Justice, Mr. Justice 
Р. S. Kamasan AND Mr. Justicg М. NATESAN. - 


Jean Emeline Thavamani : .. Pettitioner® 
v. 
Joseph Taylor .. Respondent. 

Diworcs Act (IV of 1869), sections 18, 19—Declaration ity of marriage impetencgr— 
Imbel бу tof тет end ihe fie oft Map ama ere idet 
consummate Refusal to consummate marriage Rot а ground—. Court i ing decrees 
nullity on the ground к. tmpotoncy. MIREN = 


Impotency, to furnish а ground for nulli of marriage, must be present not only at the time of 
the marriage but also at the time of the suit. Tareas had been generally understood to mean an 
anna to consummate the marriage, that is, incapacity to havc sexual intercourse, that which 
undenia y is considered to be one of the objects of a marriage. It may be caused either by physical 
defects or it may be psychical. 

When there is no medical inspection and none but the parties testify, Courts should be hesitant to 
accept the mere statement of a party, particularly when the petitioner’s evidence is left unchallenged 
and the respondent chooses to remain ex x ¢dical examination of the parties, while no doubt it 
may pde) may not always be conclusive. The decree for nullity cannot be granted lightly but 
ч еда close investigation of the evidence tendered are necessary to declare the marriage 
null and void. . 


Ifthe non-consummation be due to steadfast and persistent refusal the Court cannot make a 
decree of nullity. No doubt, if the circumstances warrant it, from e refusal to consummate the 
marriage, inference ofimpotency can be drawn. Non-consummation in spite of a reasonable period of 
Cohabitation, ed with refusal to submit to medical examination, would Justify the Court in draw- 
ing an inference of incapacity, 

The scanty evidence adduced by the wife in the instant case, the short duration of three months’ of 
living together (though fhe shortness of the period is by itself not conclusive) and, the absence of any 
medical examination do not enablethe Court to grant a decree of nullity on the ground of impotency 
of the husband. 

Case referred by the District Judge of West Thanjavur at Thanjavur in his 
Letter No. 1068, dated 31st January, 1963, for confirmation by the High Court 
under section 17 of the Indiar Divorce Act IV of 1869 of the decree sisi dated 19th 
January, 1968, and passed in О. P. No. 67 of 1962. 


$. W. Kankaraj, for Petitioner. 
P. Raghaviah, for Respondent. | 
The judgment of the Court was delivered by 


Natesan, F.—This case comes before us for confirmation of the decree of the 
learned District Judge of West Thanjavur declaring the iage between the peti- 
tiouer and the respondent as null and void on the ground of the impotency of the 
respondent. The petitioner is the wife and the parties are ians. Their 
marriage was solemnised on 29th May, 1961, at Kumbakonam and according to the 
case of the petitioner, as set out in her petition, ‘ during her stay with the respon- 
dent, in spite of her best efforts, she was not able to get conjugal happiness from the 
responednt ”, and “ found that the respondent was impotent at the time of the marri- 

U. It is also averred in the petition that the respondent did not want to live 
with the petitioner and began to shun her presence. Three months after the date 
of the marriage itself, the petitioner was sent away to her parents’ house. The peti- 
tion for declaration of the nullity of i der sections 18 and 19 of the Indian 
Divorce Act was filed on 26th October, 1962. The petitioner herself, at the time 
of the marriage, must have been aged about 24 years and a teacher. The 
respondent, husband, is employed as a Physical Instructor at Madurai and aged 
about 30 years. ‘The application under the Indian Divorce Act was preceded by 
а lawyer's notice, Exhibit A-2, the receipt of which has been acknowledged by the 
respondent. As the learned District Тш placed some reliance on this notice for 


wr 
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his conclusion as to the impotency of the respondent, it is necessary to refer to the 
material allegations therein. All that is stated there amounts to this : Since the 
date of solemnisation of the marriage, the respondent never lived with the petitioner 
as her husband ; and he was not physically capable of руш conjugal tionship 
with the petitioner. The respondent is further charged with having stated before 
certain mediators, who approached him on behalf of the petitioner, that he would 
never again live with the petitioner and that he would consent for a divorce, as he 
was not willing to continue the marital relationship. In the proceeding before the 
District Court the respondent who had been aed has been ex parte. 


The petitioner was represented by Counsel and tbe material portion of her 
evidence which is not very articulate on the question for consideration, can be set 
out: 


** I went with the ent to his placo onthe third day of marriage. I desired to cohabit with 
respondent. But respondent refused. He said that he was impotent. I lived with him for three 
months. In spite of several attempts on my part he refused tocohabit with me and said that if I forced 
he would leave the house. ” 


This is all the evidence that is available on the record regarding the charge of 
рове and it is on this evidence that the petitioner has sought a declaration of 
nullity of marriage. 

While section 18 of the Indian Divorce Act, 1869, enables the husband or wife 
to present а petition for declaration of a marriage as null and void, the grounds for 


such a decree are set out under section 19. Clause (1) of section 19 provides that a 
declaration of nullity could be had on the ground that the respondent was impotent 


at the time of the 1 and at the time of the institution of the suit, Modi 
in his Text-book of Medical Jurisprudence and Toxicology (Thirteenth Edition) 
at 29] defines “ impotency " as “ physical incapacity of accomplishing the 


act, while sterility means inability of procreation of children”. The causes 
of impotency and sterility in the male, according to the learned author, may be age, 
malformations, local diseases, general diseases and psychical influence. Temporary 
absence of a desire for sexual intercourse may result from fear, anxiety, guilt sense, 
timidity, aversion, hypochondriasis, excessive passior and sexual over-indulgence. 
Sometimes a person may be not impotent generally but impotent with reference to a 
icular individual: Jmpotentia quo ad huno vel hanc. A reference to the English 
ext-Books on matrimonial jurisprudence shows that impotency has been generally 
understood as meaning an incapacity to consummate the marriage, that is, incapacity 
to have sexual intercourse, which undeniably is considered to be one of the objects 
of a marriage. 


In matrimonial causes, particularly where a declaration of nullity of marriage 
is sought on the ground of impotency, difficulty will be experienced in arriving at a 
satisfactory conclusion from the evidence that may be placed before the Court, 
As already stated, impotency may be caused either by physical defects or it may be 

chical. When there is no medical inspection and none but the parties testify, 
Courts should be hesitant to accept the mere statement of a party, particularly when 
the petitioner’s evidence is left unchallenged and the respondent chooses to remain 
«x parte. There is possibility of collusion and at times even where there is an apparent 
contest, collusion may prevent a vigorous and bona fide defence. In England, rules 
provide for medical inspection in nullity suits, the Medical Inspector being in the 
rota of the Court. The Court has no doubt a discretion to dispense with an order for 
medical inspection and itis not always obligatory. Medical inspection of the parties, 
while no doubt it may be helpful, may not always be conclusive. Even where the 
medical report on the virginity of the wife is inconclusive, the Court may pronounce 
on the nullity of the marriage when there is other evidence from which an inference 
may be drawn as to the impotency of the husband. There may be cases where a 
woman had lost her virginity before the marriage in question and in cases where it 
is repugnance on the part of the husband to consummate the marriage, not from any 
physical defect but for other psychical reasons, his medical inspection may not be 
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of much use. Howerver, as observed in Latey on Divorce (Fourteenth Edition), 


199: . 
PAG If ina mollit malt, a respondent now refus to submit to treatment or medical examination, 
he e she Mens deemed to be incurably impotent, on adequate proof and in the absence of evidence 
to the con vi - 

But in this case neither from the averments in the petition nor from the oral 
evidence, one can infer the reason for impotency of the respondent, whether it is a 
passing phase due to repugnance of consummation of the marriage at a particular 
period or it is due to an incurable physical defect or aversion that could not be got 
over for all time. Impotency, to furnish a ground for nullity, must be present not 
only at the time of the marriage but also at the time of the suit. In this case the peti- 
tioner admittedly had lived with the respondent just for a period of three months. 
There does not ap to have been even aay aapi physically at consummation. 
The evidence of the petitioner is vague in this respect and one cannot infer there- 
from a basis for the conclusion that the ndent is impotent, apart from his alleged 
admission. The extract from the notce, Exhibit A-2, Ls already been set out and 
it is also laconic. 

The absence of contest and protest by the respondent inst the charge of 
impotency, appear to have considerably weighed with the learned District Judge in his 
conclusion. Here, the learned District Judge has failed to remember that divorce 
proceedings and nullity suits are not like ordinary civil suits in which the parties 
are litigating only their own rights and seeking decrees to which they are indisputa- 
bly entitled if the facts on which their right is founded are proved. Grant of divorce 
is to a certain degree in the discretion of the Court and the slightest evidence of bad 
faith, collusion or.want of candour would entitle the Court to stay its hand. It is 
the State that is vitally concerned in the institution of marriage and the Divorce 
law as it stands does not permit the grant of divorce or declaration of nullity on ad- 
missions even. The respondent's remaining ex may itself be due to collusion. 
Strict proof, and close investigation of the evidence tendered are necessary before 
the marriage tie is cut. The decree cannot be granted lightly, as in simple suits 
for money. It is the society that is interested and admission by one or other or 
both the contestants will not be strictly evidence against the society. One would 

t in cases of this kind, where there is no defence, the Court itself to put appro- 
priate questions to find out whether there was no collusion, whether the essential 
elements are present and whether the evidence could be relied upon. Lord Mac 
Dermott in Preston Jones v. Preston Forest, observes : 

“ The jurisdiction in divorce involves the status of the parties and the public interest requires 
that the marriage bond shall not be set aside lightly or without strict enquiry.” 


Nullity cases are not an exception to this rule.: : 

When examined in the light of the above principles, one finds that it is difficult 
to conclude on the scanty material on record that the ofimpotency has been 
established in this case. y three months had ela since the marriage and 


all that one finds is that in spite of several attempts on the part of the petitioner, her 
husband had refused to cohabit with her and wanted her to live away in Kumba- 
konam itself, evidently meaning that she need not join him at Madurai. No doubt, 
in English law there has been a change when one of the spouses takes this attitude. 
The Matrimonial Causes Act, 1937 provided for the avoiding of i on the 
ground that the marriage had not been consummated owing to the wilful refusal 
of the respondent to consummate. This enabling provision has been repeated in 
the Matrimonial Causes Act, 1950. Unfortunately, there has been no correspond- 
ing advance in the Indian Divorce Act, with the result that even ifthe non-consum- 
mation be due to steadfast and persistent refusal, the Court cannot make a decree 
„of nullity. No doubt, if the circumstances warrant it, from a refusal to consummate 
the marriage, inference of impotency can be drawn. Non-consummation, in spite 
of a reasonable period of cohabitation, coupled with refusal to submit to medical 
examination, would justify the Court in drawing an inference of incapacity. Latey 
on Divorce (Fourteenth Edition) at page 195 states the rule for inference of 
incapacity this way : = 


у 1. 1. R.(1951) А.С. 391 at 417. 
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“ Where after a reasonable time it is shown that there has been no sexual intercourse and that the 
wife has resisted all attempts, the Court, if satisfied of the bors fide of the suit, will now usually infer 
(unless it is merely а case of wilful and knowing rcfusal...... ) that the refusal ariscs from incapacity, 
caused by nervousness or hysteria ; or from an invincible repugnance to the act of consummation re- 
sulting in а paralysis of the will, and pronounce а decree. ” 

‘Referring to the husband's failure, the learned author observes at page 196: 

“ Waen a husband abstains from or fails to attempt intercourse with his wife, the inference of 
incapacity is even stronger, and the onus is on him to rebut that presumption.” 

In this case, no attempt has been made to secure a medical examination of the 
respondent ; if an order had been obtained and he had refused to submit to medical 
examination, then no doubt it would provide a plank for an inference against him. 
The notice Exhibit A-2 itself is not clear and decisive in charging the respondent with 
impotency at the time of the marriage. His non-reply to the same cannot, in the 
circumstances, be made a ground for inference against him. The petitioner in her 
evidence has advanced the case no further. No doubt, in the absence of any contest 
by the respondent in spite of the notice the Court may t, if the surroundi 
circumstances negative any idea of collusion or want of jon fide the uncorrobora 
testimony of the petitioner herself if it is otherwise clear‘and sufficient. But in this 
, Case the acceptance of that testimony will not the matter much further. It is 
difficult to pronounce, on the evidence that is before the Court, that the respondent 
was impotent giving the word its due significance, at the time of the marriage 
and had continued to be so till the date of the petition. 


We have to sound a note of caution that we are not resting our decision solely 
or to any considerable degree on the ground that the spouses in the case had lived 

ther only for three months. In Kishore Sahu v. nshaprabha Saku}, there is a 
collection of cases from England where the time-lag has ranged between 19 months, 
8 months, 5 months, and even one day only in one case. In another case the spouses 
had never lived together at all. What is required is, the Court has to be satisfied 
that the case of the petitioner has been . The evidence on the whole, taking 
the inference, presumptions and probabilities, all, must be such as to sustain what 
Sir William Scott described in Lovedon v. Lovedon?, as “ the guarded discretion of a 
just and reasonable man”. 

On the evidence before us, we have no other option but to set aside the decree 
of nullity of marriage pronounced by the learned District Judge. Of course, this 
does not preclude the petitioner from re-agitating the matter and seeking a divorce 
or nullity if circumstances, since the institution of the proceedings, warrant it. 

In the result, O.P. No. 67 of 1962 filed by the petitioner in the Court below is 
dismissed. No costs. 3 

V.S. ———— Petition dismissed. 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mn. JE M. ANANTANARAYANAN, Mr. Justice P. S. KAILASAM ^ 
AND Ми. Justice M. NATEAAN. 

Referetice under section 57 of the Indian Stamp Act, 1899. 
The Chief Controlling Revenue Authority, Madras .. Referring Officer* . 
р. 
Messrs. Sundaram Finance (P.) Ltd., Madras .. Respondent. 
Act (IT of 1899), Schedule 1, Articles 5, 6 —Оют with Валі —'* Instrument "— 
If an шы 5» EU an agroement relating to в POW Be lari Article 6—Hire-purchass 
agrecments—Movabls propertiss—Title-deeds. 


The instrumznt undsr reference purporting to be an agreement between the party and à Bank for 
an overdraft arrang *m*nt, by clause 11 th recited the pledge of hire-purchase Ист arn 
asa 


tiable instruments originally execated in favour of the and in the posesion of the 
collateral security for the repayment of the amounts under the overdraft arrangement and by 
ААЖ А2... 


1. A.LR. 1943 Nag. 185 at 191. 2. (1810) 161 E.R. 648. 
*R. Q. No. 1 of 1964. 20th September, 1965. 
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clause 12 provided for the sale ofsuch movables. On the question if the instrument has to be stamp- 
ed as an agreement under Article 5, Schedule І ог азап agreement relating to pledge of movables 
under Article 6, Schedule I to the Stamp Act, 


Held, the instrument has to bz stamped as an agreement relating to the pl of movables falling 
under Article 6, Schedule Itothe Act. Hire-purchase agreements are movable properties and aro 
also to be regarded as title deeds. 

The question wisther an interest is truly amignable at law, or whether, as а chose-in-acti 
it cannot b» assigacd, aad wasther the pledgse may be able to effectively enforce his claims adsit 
апу шару may Ьга point as bstween the parties to the agreement but has no relevance for the 
purpose of the levy of proper stamp duty under the Act. 


Case referred to the High Court by the Chief Controlling Revenue Authority, 
Madras, under section 57 (D of the Indian Stamp Act, 1899, in pursuancelof the order 
of the High Court, dated 16th January, 1963, in W. P.No.-881 of 1960 for the opinion 
of the Hen Court on the following question of law, viz., “‘ Whether the instrument 
dated 18th June 1957, is one chargeable as an ent dr. to pledge of mova- 
able property falling under the scope of Article 6 of Schedule I (formerly Article 5 of 
Schedule I-A) namely (Agreement relating to deposit of title deeds, pawn a pledge) 
of the Indian Stamp Act, 1899 or whether the instrumentis an agreement falling 
under the scope of Article 5 of Schedule I ” and for a ruling as to the proper Article 
under which the document in question falls. 


The Government Pleader, (A. Alagiristoamy) for the Referring Officer. 
К. S. Champakesa Iyengar and К. C. Srinivasan, for Respondent. 
The Judgment of the Court was delivered by 


Anantanar Jj-—This is a Reference under section 57 of the Indian Stamp 
Act, 1899, made in ursuance of a writ of mandamus which was directed to issue 
by Srinivasan, J., in Writ Petition No. 881 of 1960. Tersely stated, the question is 
whether the instrument between the parties, viz., Messrs. Sundaram Finance (P.) 
Limited, and the Punjab National Bank, Limited, which is termed an agreement for 
cash credit overdraft dated 18th June, 1957, in properly chargeable to duty as an 
agreement relating to the pledge of moveable property, falling under the scope of 
Article 6 of Schedule I, formerly Article 5 of Schedule I-A of the Indian Stamp 
Act, 1899, or whether, as contended by learned Counsel on behalf of Messrs. 
Sundaram Finance (Private) Limited, the instrument is merely an agreement 
aling under the scope of Article 5 of Schedule I, and chargeable to duty under that 

e. 


In directing the issue of the writ, the learned Judge referred to the character 
of this document, and set forth verbatim the principal clause appearing therein. We 
may state that the document rts to be an agreement between the parties for 
an overdraft of rupees fifteen to be expended by the Punjab National Bank 
Limited, Delhi, in favour of Messrs. Sundaram Finance (Private) Limited, 
with specified rate of interest, and repayable to the Bank on demand. It is not in 
dispute that the Punjab National Bank Limited had in its possession, on that date, 
certain hire-purchase agreements executed by third parties in favour of Messrs. 
Sundaram Finance (Private) Limited, and also certain negotiable instruments exe- 
cuted by individuals in favour of Messrs. Sundaram Finance (Private) Limited, 
which, according to learned Counsel for Messrs. Sundaram Finance (P.) Ltd., has 
to be HERS as collateral securities relating to the hire-purchase agreements. 
Clause 11 of the present agreement purports to create certain rightsin the creditor 
Bank, in t of these documents. As the crux of the issue before us is the inter- 
pretation of the present agreement, we think it is necessary to set forth the relevant 
part of clause 11 here, again, verbatim : : 


"Taat the borrowers do further agree and hereby give to the said Bank during the currency and 
for the payment of its dues, a general lien and right of set-off and charge on all movable property of 
every description coming into the ion of the said Bank on account of the borrowers or one 
ofthem ог for the time being held by the said bank on behalfof the borrowers oranyone of them, 
waether alone or jointly with others in India or elsewhere including without prejudice to this 
generality, any moneys, bullion, deposits, deposit receipt for moneys, promissory notes, bills of 
exchange, hundies, косюш.......................... ad 
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In clause 12 there is specific reference to the possible enforcement of the debt by 
pledgee (the Punjab National Bank Limited) by selling these securities, for the 
clause states, 

*Itis hereby agreed that in the event of there being a surplus available after payment of ell 
such principal and interest moncysand all ch end as aforesaid of the net proceeds of 
. such sale of security as aforesaid ; it shall bela for the toapply the said surplus........ 
Upon the instrument, as ії stands, and giving effect to the ex facie purport and 
tenor of the language employed, there would appear to be very little doubt in this 
case. . At one stage of the argument it was seriously contended before us that the 
Bank might not have had in its ession any such hire-purchase agreements and 
negotiable instruments, as alleged, and hence that the agreement might have to be 
strictly regarded as one to create obligations in respect of such title deeds only 
in futuro. In order to clarify this, which is purely a question of fact, we called for 
an affidavit, and the relevant affidavit has been filed by the Chief Accountant of 
Messrs. Sundaram Finance (P.) Ltd. This document makes it clear beyond doubt 
that there were in the possession of the Bank hire-purchase agreements and negotiable 
instruments as collateral securities thereto, originally executed in favour of the 
borrower, on the date of the agreement ; on the plain language of clause 11, these 
documents would become pledges with the creditor, the creditor (pledgee) having 
the lien and charge specifically declared in clause 11. 


We need not refer, in this context, to any other provision of law, but, the follow- 
ing definitions or sections of law may be of some relevance. Under section 2 (17) 
of the Indian Stamp Act there is a definition of * mortgage-deed,’ but we are not 
now concerned with the issue whether the agreement before us would operate as a 
mo of moveables or otherwise. Under sections 148 and 172 read with section 
176 of the Contract Act, it is clear that a ‘ bailment’ is the delivery of goods by one 
person to another for some purpose, upon a contract that they shall, when the purpose 
18 accomplished, be returned. Further, that a bailment of goods as security for 
payment of debts, or performance of a promise, is a © pledge!’ Under section 176, 
the right ofthe pawnee or pledgee to recover the debt by enforcing his claims оп 
the Бага goods, is enunciated. ^ 

The argument of learned Counsel for Messrs. Sundaram Finance (P.) Ltd.» 
has now to be set forth and considered. The argument, in effect, as we understand 
it, is as follows. Though clause 1] that we have reproduced earlier, uses very 
specific language, learned Counsel contends that there has been no assignment of 
any interest in the documents, by this clause, and hence that it follows аз а logical 
consequence, that no security has been created in respect of the documents. Learned 
Counsel cites and relies upon a decision of the Rangoon High Court in Financial 
Commissioner, Burma v. Imperial Bank of India! and argues that on the facts of that 
case, it was held that the promissory note handed over to the Bank was neither an 
instrument evidencing an ent relating to the deposit of any title deeds, within 
Article 6 (1) of Schedule 1 of the Stamp Act, nor, an instrument evidencing а 
agreement relating to the pawn or pledge of movable property. With regard to the 
exclusion of the latter category, Page, C. J., observed that the promissory note had 
prima facis been transf already absolutely to the Bank, in that case, and hence 
that the transaction is quite distinct from a pawn or pledge, where there must be 
a delivery of the goods pledged, to the pledgee, when only a special property in 
that passes to him. 

It appears to be clear to us that the decision in Financial Commissioner, Burma v. 
Imperial Bank of India! has to be totally distinguished from the present situation, 
and that it is quite inapplicable to the present facts. The present is a case falling 
squarely within the language of Article 6 of Schedule I, since the agreement is 
clear evidence of a pledge or pawn of moveable' properties. It is not in dispute 
that hire-purchase agreements are moveable properties, and are also to be regarded 
as title deeds. Actually, in English Law, they have been regarded as capable of 
assignments inter vivos in respect of the two interests that they enshrine or embody, 





1. LL.R. (1983) 11 Rang. 145 (F.B.) 
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viz., the interest of the in whose favour the hire-purchase pen: is executed, 
and the interest of the hirer or purchaser, See Goode on Hire-Pwrchase Law and 
Practice, 1962 Edition, pages 291 and 299. This apart, we do not see how it can 
be doubted that, when a party p rts to deliver moveable properties, to his 
creditor, against the repayment of the debts, and specifically declares, that this 
creditor as pledgee can retain the properties with a lien against the repayment 
of the debt, any argument is ible other than that the transaction has to be 
taken as an agreement to pl moveable property. 


The point made by learned Counsel seems to us to be really wide of the mark, 
on the narrow issue before us. The question whether such an interest is 
assignable at law, or whether, asa chosc-in-action, it cannot be assigned, and whether 
the pledgee may be able to effectively enforce his claims against any third party, 
is one not falling within the proper ambit of our determination at all. We leave 
that matter open, and it is between the two parties to the ent. As far as 
the State is concerned, the State can properly claim that this within the scope 
pa us 6 of Schedule I and is liable to tax accordingly. We answer the Reference ` 
to t effect. 


V.S. ——— ` Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. Jorrios P. S. КАПАВАМ. 


Muthuswami, Zn re : .. Petitionsr* 

і Immera! Traffic in Women and Girls Act (СГУ of 1956), section 10 (2)—Prosecution of ex 
acted or team of Hating a man aliqui a bm Kideapped refusing to go back to her 
parents and tasisting om going wtih the accused—If be detained in а vigilance home or approved school. 

Where a is convicted of an offence under section 366 of the Indian Penal Code and in the 
proceedings the woman ki refuses to go to her parents’ house and insists on going with the 
accused, she cannot be to the vigilance hamo under section 10 (2) of the ааа of 


Immoral Traffic Act as she is not tried for that offence at all. 
A committal of a woman tothe Vigilance Home under section 10 (2) of the Suppression of 


Immoral Traffic in Women and Girls Act, without proof thatshe was below 18 years of age and 
without noting the offence for which she is without taking into account the relevant pro- 
visions af the law is wholly unwarrented and the detention order will be illegal. 


Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code, by the Sessions Judge, Salem, in his letter D. No. 3019, dated 
10th April, 1964. 

'The Public Prosecutor (V. P. Raman), for State. 

'The Court delivered the following 


Jupom=nr.—This Reference by the learned Sessions Judge, Salem arises out of 
an order passed by the Assistant ions Judge, Salem, directing the detention of 
P.W. 1 for a period of one year. 

In S.C. No. 84 of 1963 one Kumari Ammani was examined as. P.W. 1. The 
case against the accused in the case was that he kidnapped P.W. 1 an offence 
punishable under section 366, Indian Penal Code. the trial, on 19th 
August, 1963, the Principal Assistant Sessions Judge sent P.W. 1 to the Vigilance 
Rescue Centre, Vidyalaya Road, Salem. She was detained there for 3 days. 
At the conclusion of the trial, the learned Assistant Sessions Judge referred to the 
refusal of P.W. 1 to go to her parents’ house and to her insistence to go with the 
accused, and ord that she should be kept in the Vigilance Home for a period- 
of one . The provision of law under which the committal was made was not 
reed. "e Chief Inspector of Approved Schools and Vigilance Service, 
Royapettah High Road, Madras, referred the matter to the Sessions Judge, Salem, 
stating that the Rescue Home at Salem, to which P.W. 1 was sent was intended for 





* Crl.R.C. No. 687 of 1964 
- (Case Referred No. 12 of 1964). 4th August, 1964. 
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intermediate custody of female undertrials and that therefore P.W. 1 could not be 
kept there for a period of one year, as directed by the Principal Assistant Sessions 
Judge. In his Reference, the officer referred to section 10 (2) of the Suppression 
of Immoral Traffic in Women and Girls Act of 1956, according to which the period 
of placement should not be less than two years and not more than five years. On 
receipt of the Reference, the Assistant Sessions Judge directed the Matron, Govern- 
ment Vigilance Rescue Shelter, Salem to send P.W. 1 to Sri Sadhana Rescue 
Home. The Chief Inspector of Approved Schools and Vigilance Service, by letter 
dated 16th October, 1963, requested the Principal Assistant Sessions Judge, Salem 
to issue a committal warrant. А committal warrant was issued by the Assistant 
Sessions Judge on 13th December, 1963. In columns 5 and 6 of the warrant, 
namely “ offence charged ” and “ the offence for which the accused was convicted ” 
were left blank. The Chief tor, in, by his letter dated 30th January, 
1964, pointed out that the detention should be for a minimum of two years and not 
more than five years, and requested the Principal Assistant Sessions udge, Salem, 
*o amend the warrant accordingly. 


In the meantime, an appeal preferred ana the conviction of the accused 
was heard by the Sessions Judge, Salem. He found the accused not guilty, ud 
that the prosecution failed to prove that P.W. 1 was below 18 years o ,an 
acquitted the accused. The result is that the accused has been aequitted aad it 
has been held that the prosecution has not proved that P.W. ] was below 18 years 
of age. 


The learned: Principal Assistant Sessions Judge, Salem, passed the order of 
detention in the Vigilance Rescue Centre for three days in the first two instances and 
then for a period of one year at the conclusion of the trial, It is obvious that he 
failed to look into the provisions of law. Subsequently, his attention was drawn 
repeatedly by the Chief: Inspector of Approved Schools and Vigilance Service on 
25th September, 1963, and 16th October, 1963. At least then, if the learned Princi- 
pal’ Assistant Sessions Judge had looked into the provisions of law, he might have 
corrected his mistake ; instead, he persisted in his mistake and, what is worse, he 
issued a warrant for detention under section 10 (2) of the Suppression of Immoral 
‘Traffic in Women and Girls Act, though she was never tried for that offence. There 
is no warrant in law for the procedure adopted by the Principal Assistant Sessions 
Judge, and the order of detention is clearly illegal. : i 


- The Reference made by the learned Sessions Judge is accepted, and the order 
of detention made by the Principal Assistant Sessions Judge, Salem is quashed. 
P.W. 1 will be set at liberty forthwith. 


R.M. ———— Reference accepted 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE К. SRINIVASAN AND MR. JUSTICE T. VENKATADRI. 


С. Т. Narayanan Chettiar oe Applicant* 
v. 
Commissioner of Income-tax, Madras .. Respondent. 


Incometax Act, (XI of 1922), section 10 (2) (xi)—Bad Debts—Assessee, Hindu undivided fami 
carrying on monsy-lending businsss—Assessos also pariner ія amoiker firm, by its Karta—Adoences made to 
firm by ths assesses —Dissolutiom of the firm—Credit balance in favour of assesses ia res of advence account 
— Arrangement of dissolution—Right to ond liabilities in respect of sums allotted under—Liabi discharged by 
assessea—Claim for deduction as debts in respect of the sums by assesse—Claim in respect of advances allow- 
able—— Rust, being capital losses mot allomabla Assessment —PdNature of transaction— Mods of treatment by assesses 
and Department 1л prior assessment years —Helevascy. 


The ашемге, a Hindu undivided family, was doing business in moncy-lending in Madras and 
Malaya. Its Karta representing the joint family, was a partner in а firm doing business in imports and 





*T.C. No. 118 of 1962 Ref. No. 65 of 1962. 7th Apni, 1965. 
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exports. Tho deed of partn provided tae eoa аца чечек ee cie oy eE a 

and also provided for advances being made by the partners to the frm deed provided 
or the division of profits and loses equally. c amemec advanced monies to the firm and also borrow- 
ed from the firm and the interest income on the monies lent was returned and amessed as income of the 
business of the money-lending and interest paid on the borrowals was allowed as a deduction in the 
prior amcmment years. On the dissolution of the firm, in respect of the advances and borrowals , 
account, there was credit balance of Rs. 78,974 in favour of the sescsecc. Aspice Mis цеди 
dissolution, the assessce became entitled to certain sums and also allotted а sum of Rs 26,600 as a lia- 
bility, which he had to discharge. Under the same arrangement another had to pay the ases- 
scc а sum of Rs. 23,500 out of which the assessec realized a while а ce of Rs. 12,000 изз опа. 
For the assessment 1956-57 the asscascc claimed d ion of the three sums of Rs. 78,97 
Rs. 26,600 and Rs. 1 DP a bad debi andes poeta 1 (2) (xi). The Income-tax Officer d 
the claims on the ground that these were capital losses. e Appellate Commissioner allowed the 
Siti in respec ofthe et of thee monta and rejected the Сайд ге ct ofthe others. The Tri- 
sae арраву the Department and the amessce, rejected all th . On а Reference under 


Held, the claim in respect of the sum of Rs. 78,974 is allowable under section 10 (2) (xi) while the 
other sums аге capital loss and not allowable. 

Tho аземес carrying on money-lending business invested the monies in the firm not as additional 
capital but specifically as advances made to the firm. The absence ofany monty-lending documents 
would not affect the position. 

Дае Сеа p alle provider [or the adyiac io Бе mana Dyno parten ЖАП provides 
interest also, specifically distinguished between the capital and advances 


ad uda for уно А produ acd шн UA y Odd оаа npn ine poeton Stet fries 
advances were not treated as capital but only айуап 


The assessec had буо сарае, ез, one as a partner and the other as а money-lender. The provi- 
diss in sections 18 (4) and 48 of the Partnership Act envisage the existence of such distinct capacities 
ina crac the ight to be treated a a creditor in respect of the advances made There is no 
ion for treating the advances as additional capital ished by а partner 

The mode of treatment is important in construing the nature of the transaction. The interest in- 
come on tho advances was returned and assessed as income from the money-lending business in tho 
past years. 

The second item of Rs. 26,650 was an item ofliability of the firm which was allotted to the ussessec 


and by it, arose as an Incident of the partnership transaction. The amount represents capi- 
tal loas cannot be allowed. 

The third sum was not a money-lending debt right from its inception. The mere circumstance 
that the asscmec was carrying on money-len business could not be & ground for holding that the 


recoverable of the amount agreed to be nae by the continuing partners would fall within the 
scope of section 10 (2) (xii) ofthe Act. The sum of Rs. 12,000 is not an fas allowanle deduction. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 922, in К.А. No. 1144 of 
1959-60 (I.T.A. No. 7958 of 1958-59 Assessment year 1956-57). 


К. Narayanaswami and К. Mahadevan, for Applicant. 


V. Balasubrahmanyam, Special Counsel for Income-tax, on behalf of 
Respondent, 


The Judgment of the Court was delivered by 


Srinivasan, J.—The assessee is a Hindu undivided family carrying on a money- 
lending business at Madras and at Muar in Federated Malaya State. Through 
tts kartha, the assessee was а er in a firm, each of the partners of which had, 
under the terms of the partnership deed, to contribute a capital of Rs. 10,000. The 
partnership deed further provided that the partners could advance moneys to the 
partnership to the extent necessary, which was to bear interest at 6 per cent. per 
annum. The money-lending business at Muar was remitting сода from time 
to time by bank drafts. These drafts were endorsed in favour of the partnership 
firm, and the amounts were credited to the loan account of the assessee. These 
were treated as advances to the partnership. In respect of these advances the 
partnership firm paid interest, and this quantum of interest was taxed as income from 
the money-lending business of the assessee in the earlier assessment years. 


The assessee had another account, a current account, with the firm. In this 
account were recorded amounts borrowed by the assessee. The firm, in its turn, 
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charged interest on such borrowals, and the payment of this interest by the assessee 
to the firm, being in respect. of moneys borrowed for the purposes of the business. 
of the assessee, was allowed as deductions in the computation of the assessee's. 
income. The assessee also maintained a separate account in respect of the profit 
of the partnership. 


The firm was dissolved with effect from 15th July, 1954. On the date of the 
dissolution, there was a credit of Rs. 2,77,421 in favour of the assessee, repre 
amounts advanced by the assessee to the firm. The current account 
showed a debit against the assessee of Rs. 1,98,447, being the total of withdrawals 
by the assessee, together with interest. The net credit balance in favour of the 
assessee was thus Rs. 78,974. 


As part of the arrangement of dissolution, the assessee became entitled to certain 
"amounts. Certain liabilities were also allotted to it. One of these liabilities was 
a 8um of Rs. 26,600 which the assessee had to disc . Inthe deed of dissolution, 
it was agreed that one of the other partners, Thyagarajan Chettiar, had to pay a sum 
of Rs. 23,500 to the assessee. Out of this amount, he assessee realised a sum of 
Rs. 11,500 and the balance of Rs. 12,000 was not recovered. 


The three sums referred to Rs. 78,974, Rs. 26,600 and Rs. 12,000, were claimed 
-а8 bad debts in the return of the income of the assessee for the assessment 
1956-57. The Income-tax Officer held these to be capital losses arising out of the 
-dissolution of the firm. On appeal, the Appellate Assistant Commissioner took 
` the view that the first of these items really represented unrealisable advances made 
i the assessee in the course of its money-lending business. He pointed out that in 
the previous years, such advances had been treated separately from the profits 
arising from the partnership. Не was satisfied that the sum of Rs. 78,974 could . 
be allowed as a bad debt. The other two items were, however, disallowed, the 
Appellate Authority agreeing with the view of the Income-tax Officer that they 
represented capital losses. 


There were appeals both by the Department and the assessee before the Income- 
tax Appellate Tribunal. The Tribunal accepted the contention of the Department 
that the advances represented by moneys received from the Muar money-lending 
business and transferred to the firm’s accounts as loans were not accompanied by. 
any suitable money-lending instruments and that, the acceptance of the claim of the 
assessee in earlier years that it advanced moneys as a money-lender or the assessment 
to tax of the interest income in respect of these advances was not relevant. The 
Tribunal accordingly took the view that the advances only represented an increase 
of the capital put in by the assessee into the partnership. The result was that 
the allowance of Rs. 78,974 granted by the Appellate Assistant Commissioner was 
set aside, The assessee’s appeals with regard to the two other sums also failed. 


On the application of the assessee to this Court under section 66 (2) of the Асі, 
the Tribunal has submitted a Statement of the Case and referred the following ques- 
tion 

“ Whether on the facts and in the circumstances of the case, the Tribunal was justified in 
EE EC ELA peni les aa ооа three items D Ra 18974 ка. БАР 
&nd (3) Rs. 12, 000 which were claimed debts of money-lending business, which he 

te Wile m ae eee re 
for the determination of this Court. 


In its appellate order, in dealing with the first of the amounts, the Tribunal 
stated thus : 


“The asseasee family, no doubt, is a money-lender at Muar and at Madras. It is, however 
cde ft eee) aut M A noe advanced the various amounts to the firm. It is 
only on the Instructions of the assesses that the remittances had been made. None of these remit- 
tances is on the basis of any money-lending documents. Interest on these remittances has also 
not been adjusted in the books of Ee нн ы redii how toai hacen n 
advances were mado to the firm, they by the asscesce towards 
ime Gee ine Gee eee tha need to Advant if and when found Deceary- 
If these advances are lost, the loss is only capital...... The Appellate Assistant Commissioner 
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has ignored these fundamental requisites of a money-lending advance and has restricted his decision 

inly to the money-lending status of the assessce. He has been largely influenced in reaching this 
«lecision by the eerller assessment of interest paid and received on the assessee's accounts with the 
firm. It may even be that in one of the earlier years 1952-53, the te Assistant Commissioner 
баа held these interest items as relating to the money-lending activities. The assesseo can derive 
no support from such a decision for puros orii instant claim. This aspect, to our mind, is the 
feast important. It would have made no to the assessments of tho assessee largely whether 
the interest was assessed as part of tho firm's profits or its money-lending " 


On the statement of facts adverted to in the earlier parts of this judgment 
as wellas in the extract of the Tribunal's order, we are by no means sure whether the 
inferences made by the Income-tax Appellate Tribunal are wholly justified. That 
the assessee was carrying on money-lending transactions at Madras also is not denied. 
When it received remittances from Muar, they were dE assets which the 
assessee in its capacity as а business house doing business in Madras could utilise 
in any manner. It did so by investing the moneys їп the partnership not as addi- 
йош capital but specifically as advances made to the firm. How in these 
circumstances the absence of any money-lending documents could affect the position 
we are unable to see. It is not also denied by the Department and the Tribunal 
that during the past several years these advances have been dealt with in the account- 
books of the partnership as advances and not as additional capital furnished by the 
assessee. The Tribunal may be right in its observation that the mode of assessment 
that was done in any one year may not be binding in a succeeding year. But, where 
it has been shown that these transactions have been consistently looked upon in 
а particular manner, both by the assessee and the Department, we would require 
some additional material before any change in the view could be accepted as valid. 


The deed of partnership has been produced before us. It provides that each 
of the partners should contribute an initial capital of Rs. 10,000. Clause 4 specifies 
that the working capital shall be the amount of Rs. 30,000, there being three partners. 
It proceeds : 


“ Any further sum needed for the business shall bo put in by all or any of the parties hereto 
and such further investment will carry interest at six per cent. per annum and such interest shall 
Бе paid out to the investing partner from and out of the profits of the firm in addition to his share 
in the profit of the business. Such further investments can be made by any of the parties hereto 
upto Rupees Three Lakhs individually." 


Clause 5 provides that “ the parties hereto shall divide the profits or losses 
ually.” This clause has necessarily relevance only to the profits remaining 
aer any interest had been paid to the partner who had put in any amounts by virtue 
of clause 4. The relevant clause of the partnership deed clearly distinguished 
between the capital put in by a partner and any further advances made by the partner. 
Yt has to be noticed that the firm was constituted for the purpose ofcarrying on a 
business in exports and imports and quite obviously it did not need any large 
amount as fixed capital. Such sums as the firm might on occasion require could be 
advanced by any of the partners on the terms as provided in the instrument. When 
the document in question specifically restricts the аы toa sum of Rs. 10,000 by 
each partner, we are unable to see how the Tribunal is justified in looking upon the 
advances as additional working capital. Obviously, if the partners could contribute 
further amounts as capital, the ratio of division of the profits would naturally depend 
upon the quantum of capital which each partner has put in. The document however 
clearly states that the profits or losses shall be divided equally. The transactions of 
the several previous years between the firm and the assessee clearly establish that the 
advances made by the assessee over and above the initial capital of Rs. 10,000 was 
regarded by both sides as only advances bearing interest at 6 per cent. per annum 
and not as capital on foot of which a division of profits was to be effected. Why 
in the face of this consistent course of conduct the Tribunal should think it neces- 
sary to ask for any separate money-lending instruments is not clear. І 


In Deonidi Prasad Singh v. Commissioner of Income-tax1, was considered a 
case of a zamindar who took bonds and promissory notes from his tenants in lieu 





1. (1947) 15 LT.R. 165: AIR. 1948 Pat. 94. 


14 THE MADRAS LAW JOURNAL REPORTS. [1966 


of arrears of agricultural rents. The assessee zamindar was also a money-lender. 
In the relevant year, the Department disallowed the claim of the assessee for deduc-. 
tion of such debts as had become bad and irrecoverable. It was found that in the 
past years the Department had treated the bonds and promissory notes as invest- 
ments of the assessee's money-lending business and had taxed the accrued interest 
under money-lending. The learned Judges of the Patna High Court observe thus : 
at p. 174 : 


“ Tho Income-tax t for a number of years in the past have treated these investments—- 
to use an expression ch has been adopted by the Income-tax Officers in various years referred 
ing business of this particular assessec. Tho was 


Я e t 
cannot bo allowed to blow hot and cold at the same time. They cannot be allowed to treat invest- 
ments as part of the money- transactions of the asseseco when it suits them and when it comes. 
to the question of disallowance of irrecoverable loans out of these very transactions, they cannot be 
permitted to tako up the tion that these were not a part of the moncy-lending transactions of 
the assesses. Upon the of this particular case, it must bo held that these investments are a 
part of the money-lending business of this asseasce and therefore bis claim to have a deduction for 

© irrecoverable loans must be allowed.” 


Reliance has been placed upon this decision by the learned Counsel for the 
assesseo and we must say that this decision lends considerable support for the conten- 
tions advanced. Mr. Narayanaswami, learned Counsel for the assessee, contends and 
rightly in our opinion, that the assesses has two capacities. Ono is that it is a money- 
lender and the other a partner of the firm. Though asa partner it may possess 
other rights and be subject to other liabilities, it is not prevented in the course of 
the money-lending transactions to advance moneys to the partnership. Even the 
partnership law recognises this position. Section 13 (d) of the Partnership Act 
provides that : 


“Subject to contract between partners, a making for purposes of the business any 
payment or advances beyond the amount of capital he had agreed to subscribe із entitled to interest 
thereon at the rate of six per cent. per annum." 


Under section 48 of the Act, the mode of settlement of accounts between 
partners is laid down. It postulates that on the dissolution of the firm, the assets of 
the firm shall be applied in the following manner : о paying debts of the firm to 
third parties; (2) in paying to each partner rateably what is due to him from the firm 
for advances as distinguished from capital : (3) in paying each partner rateably what 
is due to him on account of capital ; and (4) the residue, if any, be divided among 
the partners in the proportions in which they were entitled to share the profits, This. 
provision of law accordingly distinguishes the capacity of a partner ing advances. 
to the firm over and above the capital which he is called upon to subscribe, and gives 
him the preferential right to be paid those advances, and ranks such right only 
next in order to the debts of the firm to third parties, While it may well be that in 
respect of such advances made to a firm, a partner may have no separate right of 
suit except to have his claim in that regard settled as pan of the winding up or 
dissolution, his right to be treated as a creditor of the is not denied. The very 
fact that these advances are to be paid before the assets of the firm are divided among: 
the partners shows that even the partnership law recognises the distinction. 


Mr. Balasubrahmanyam, learned Counsel for the Department, urges that the 
advances by a partner cannot be treated as loans by a money-lender and such advances: 
could not be said to have been made in the course of the business of the assessee ав. 
а money-lender. His contention is that the interes. in the partnership as a 
partner is different from that of a money-lender, and that being so, these 
transactions represented by the advances cannot be treated as transactions entered 
into in the course of the business by a money-lender. Learned Counsel accordingly 
claims that when & partner advances monies to the firm, he cannot be deemed to do 
so'as a moncy-lender. This line of argument ignores all the attendant features which 
we have adverted to. -If the assessee could have'advanced these amounts in his 
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Capacity as a money-lender to a third party and if these amounts had become 
unrealisable, it could have demanded deduction under section 10 C) (xi) of the Act; we 
see nothing in principle which justifies denial of the claim solely for the reason that 
the money was lent to the partnership of which the assessee was a partner. It is 
true that the assessee was concerned with furthering the interests of the partnership 
and in order to enable the partnership to make profits advanced these moneys. 
If the assessce was not carrying on business also as a money-lender, the position would. 
be that the loss of this amount would represent only a loss of capital. But when 
even the partnership law recognises the distinction between capital and advances 
made by a partner, we can find no justification for treating such advances only as 
additional capital furnished by a partner. 


That the mode of treatment is of importance in construing the nature of the 
transaction has been indicated in two decisions of this Court, to which one of us wasa 
party Kannappa Chettiar v. Commissioner of Income-tax! and Murugappa Chettiar v. 
Commissioner of Income-tax*. In the present case, the mode of treatment is 
abundantly clear in that the interest incomes on these advances were submitted to 
assesament as income from the money-lending business in the past years and accepted 
as. such by the Department. We are accordingly satisfied that the Tribunal erred 
in law in holding that this sum of Rs. 78,974 cannot be allowed ав a deduction under. 
section 10 (2) (xi) of the Act. 


The second item of Rs. 26,600 stands on a separatefooting. This was admittedly 
an item of liability of the firm which was allotted to. the assessee. This liability 
arose as an incident of the partnership transaction апа we are not convinced that 
any grounds exist for holding that it had been converted into a money-lending out- 

tanding which became unrealisable. We agree with the view taken by the Tribunal 
below that this represents a capital loss and cannot be allowed. 


In the case of the last item of Rs. 12,000 the position is slightly confused. One 
of the terms of the agreement entered into at the time of dissolution was that a partner, 
Thyagarajan Chettiar, owed to the firm at the time of dissolution a sum of Rs. 75,557. 
On dissolution of the firm, he took over the firm and was referred as a Continuing 
Partner in the deed of dissolution. The assessee was termed the Second Retiring 
Partner, and clause 12 (À) stated thus : 


* (A) Towards the amount of Rs. 75,557-1-1 shown as due by the Continuing Partner, it is 
mut agen ойне nate oh partera бе al pay he Second tag Partner, & 
amount of Rs. 56,500 only, the balanceof Rs. 19,057-1-1 to be borne by the 
Second Retiring Partner.” 
Ei: a6 NU aro PRI exces а, werd тер асаа гаво р ышы о 
а no or 
Ез. 3,000 referred to in ciao (3), in favour of the Second Retiring Partner TRA 
6 per cent. per annum.” А 
Ita from these clauses, therefore, that out of the sum of Rs. 75,557 pay- 
able by he Continuing Partner to the assessee, the latter gave up Rs. 19,057. In 
of the balance of Rs. 56,500 the Continuing Partner undertook to discharge 
certain liabilities, which presumably the assessee would, otherwise have had to dis- 
charge. The resulted in the Continuing Partner having to pay a sum. 
of Rs, 23,500 to the assessee and in respect of this amount he executed a promissory 
note. The assessee's contention is that this asset was taken over by its money-lendi 
business and since it realised only a sum of Rs. 11,000 and odd and the balance 
Rs. 12,000 became irrecoverable, it is entitled to write off this sum under section 
10 (2) (xi), and in support of the claim in this regard Mr. Narayanaswami, learned 
Counsel for the аввевзое, relied upon a decision of this Court in Commissioner 
of Income-iax v. Venkatasubbiah Chetti?. In that case, the assessee, a Hindu 
undivided family, was carrying on a money-lending business. Jt had earlier carried 
on a separate money-lending business in partnership with another person. That was 





1. (1962) AS LTR. S76. 3. (1946) 1 M.LJ. 362. 
2 (1962) 46 LT.R. 797. 
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dissolved and the family received as part of its share certain promissory notes executed 
by persons to whom the partnership had lent moneys. These debts were taken over 
by the money-lending concern of the family and entered in its books and the pro- 
missory notes were being renewed from time to time. The interest received by 
Xhe family on these promissory notes had been included in the profits and assessed 
ќо income-tax. When the assessee wrote off as irrecoverable three debts, the Depart- 
ment disallowed the claim under section 10 (2) (xi). On a Reference, this Court held: 


“Tho promissory notes which were actually written off as irrecoverable were not the original 
promissory notes but they were promissory notes which had been renewed by the borrower in favour 
Оў the assessee. Inasmuch as tho Income-tax Authorities have, since the dissolution, regarded 
these loans as being part of the family's business and taxed the family on the interest paid in r 
of them, it is rather surprising that they should now contend that clause (xi) does not apply, Since 
1933, these loans have been regarded as having been made by the assessee in the course of its 
business.” 


Accordingly the claim of the assessee. was allowed. 


It would be noticed as a point of distinction between the facts of that case and 
the present case that even at its inception, the debt dealt with in that decision was a 
money-lending debt, the advance having been made by the partnership of which the 
assessee was a partner. The assessee in that case was thus carrying on two moncy-len- 
«ling businessess, one in its individual capacity and the other as a member of a partner- 
ship. The nature of the debt was accordingly one of money-lending right through: 
in the present case, however, if the assessee had not been carrying on a money-lending 
business, quite obviously the sum of Rs. 75,000 and odd, which the assessee had to 
receive from the Continuing Partner, if not realised, would have represented a capital 
loss. Even by the terms of the deed of dissolution, that part of Rs. 19,000 and odd 
which the assessee gave up, was undoubtedly a capital loss. The other part 
represented by all the liabilities to the extent of Rs. 36,000 which had been allotted 
to the assessee but which the Continuing Partner undertook to pay would have 
vesulted only in a capital loss in the event of the Continuing Partner failing to pay 
and the assessee was called upon to discharge these liabilities. If we look at the facts 
in this setting, the mere circumstance that the assessee was carrying on a money- 
lending business is all that is relied upon in support of the plea that the balance, 
out of Rs. 23,500 became part of the money-lending transactions of the assessee, 
and the irrecoverable part that is, Rs. 12,000 should be treated as one coming 
"within the scope of section 10 (2) (xi). We arenot satisfied that the claim of the 
assesses can be accepted in the light of these features. 


It follows that the asseasee succeeds in respect of the first item and fails in regard 
to the other two. The question is answered accordingly. In the circumstances 
_ of the case, since the assessee has failed in part, we make no order as to costs. 


V.S. * Answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Josticg P. S. KAILASAM. 


Syed Edulla Saheb .. Appellani* 
D. 
The Madras State Wakf Board by its Secretary .. Respondent. 

Wak{— Donation of immovable not ing Islam—. —Amtsdmeni of Wak 
да # padao of агара Jf Goat em pha hte of Take Wal oeste Dinan fo Talia. 
— М о е but изет may constitute as a wakf—Wakf Act (Ш of 1954), as amended in Act 

0 . 


Tne coming into force of Act XXXIV of 1964 am:nding the Wakf Act of 1954, pending the 
Second Appsal, will have to be taken into account, and tne donation of dn immovable RE 
even though by a person not professing Islam, would be a wakf, if the other conditions аге . 

A donation to a Takia, which is only as an abode of a religious Muslim, may not be a wakf. But 
ifthe original grant would not bz а the subsequent user would bring the institution and the 
properties under the Wakf Act. Under the wakf Act of 1954, Wakf includes a wakf by user. 

It cannot be said that the endowment ceases to be a wakf from the fact that some preference 
is shown to the descendants of the founder. 


Appeal against the Decree of the District Court, East Thanjavur at Nagapat- 
tinam in Appeal Suit No. 97 of 1961, preferred against the Decree of the Court of 
the Subrodinate Judge of Mayuram in Original Suit No. 19 of 1960. 


K.S. Sankara Ayyar, for Appellant. 

М.М. Ismail and М.А. Sathan Sayeed, for Respondent. 

The Court delivered the following : 

Jupouxwr :—The plaintiff, who is the appellant in this Second Appeal, filed 
а suit for а declaration that the institution Hazarat Sha Rahma Saheb 
Takia of Pakkiri Thaikkal and the suit properties in the plaintiff's management 
do not constitute a wakf under the Muslim Wakfs Act. 


In 1626 A. D. Rajashri Malaharji Godreo Saheb, the then Maharaja of Tanjore, 
made a sarvamanyam grant of the suit properties to an ancestor of the plaintiff 
by name Syed Sha Rahmatulla. The successors of Rahmatulla were in possession 
of the properties for nearly 300 years. In 1921 there were some disputes regarding 
the management of the properties, and O.S. No. 95 of 1921 was filed in the Subordi-' 
nate Judge’s Court of Mayuram for nud Gulam Jailani and Mahomed Ghouse 
from the management of the properti for framing a scheme. A scheme was 
framed and on appeal the High Court confirmed the findings of the trial Court but 
modified. the scheme in some respects. The High Court recognised the hereditary 
nature of the office of the trustee, and appointed the present plaintiff, though a 
minor, as trustee of the institution. After the ing of the Muslims Wakfs Act, 
1954, the Wakf Board called upon the plaintiff to ter the institution as a wakf . 
under the Act. The plaintiff contended that the suit Takia was not а wakf and 
that the properties were not wakf properties and that the original grant was by a 
Hindu Raja and therefore the institution would not be wakf under the Musli 
"Wakfs Act, 1954. Не further contended that the subsequent amending Act 
фу the Madras Legislature in 1961, which came into force on 20th April, 1961, after 
the disposal of the suit by the trial Court on 21st July, 1961, cannot have retros- 

ective operation and is not applicable to this case, It was submitted that the 
Madras Act is шта vires in that it is repugnant to the Muslim Wakfs Act passed 
by the Central Legislature and as the President's assent was not obtained, the 
"Madras Act could not have any effect. Even if the Madras Act is held to be 
applicable to the facts of the case, as the grant was given to a Takia, it being not 
for the support of one of the institutions mentioned in section 2 of Madras Act XIX 
of 1961, it was argued that the property is not wakf. . 


*3.A. No. 1737 of 1962. 24th September, 1965,_ 
3 
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Pending Second Appeal, Act XXXIV of 1964, the Wakf (Amendment) Act, 


1964 was passed by the Parliament. Section 66-C was by the Amending 
Act, which is in the following terms : 
* Notwithstanding anything contained in this Act where any movable or immovable property 


has been given or donated any person not professing Islam for the support of a wakf being— 

(a) mosque, idgah, imambara, dargah, khangah or а maqbars ; 

(Б) а Muslim’ graveyard ; 

(c) a choultry ог а musafarkhana, 
then such propzrty shall be deemed to be comprised ised in that wakf and be dealt withinthe same 
manner as the wakf in which it is so comprised.” ү 


Coming into force of this amendment makes it unnecessary to consider the question 
whether the Madras Act XIX of 1961 is repugnant to Muslim Wakfs Act (Ceneral 
Act) 1954 and as President's assent was not received the. Madras Actis void 
under Article 254 of the Constitution. 


' According to Act XXXIV of 1964, even when a person not professing Islam, 
donates immovable property for one of the purposes mentioned in the section, that 
property is wakf. this amendmentis applicable to the e case, the contention 
put forward by the appellant in the Courts below that the ay t being by 
a Hindu Maharaja the Wakf Act is not applicable, has to fail. - The suit is by 
the plaintiff for a declaration that the institution and the suit properties do not 
constitute a wakf and this declaration obviously cannot be given after the coming, 
into force of the Central Act XXXIV of 1964. The contention that the rights 
of parties should be declared as on the date of suit cannot be upheld. In 

har v. Keshwar Lal? it was held that the appellate Court was entitled to 
take into account even facts and' events which have come into existence after the 
decree appealed against and that consequently the ap te Court was competent 
to take into account legislative changes since the decision in appeal was given and 
its powers were not confined only to see whether the lower Court's decision was 
correct according to the law as it stood at the time when its decision was given.: 
The decision is cited with xai by the Supreme Court in Kotturuswami v. Veerava* 
Pending the appeal to the Supreme Court section 14 of the Hindu Succession Act, 
1956 came into force. It was contended that according to the provisions of section 
14 of the Act the widow became the full owner of her husband's estate and was not- 
а limited owner thereof. The Supreme Court observed that it is well settled that 
an appellate Court is entitled to take into consideration any change in the law. 
The coming into force of Act XXXIV of 1964 pending Second Appeal, therefore, 
will have to be taken into account, and the donation of an immovable property, 
even though by a person not professing Islam would be a wakf, if the other condi- 
tions are ed. ; 


It was contended by Mr. Sankara Iyer, learned Counsel for the appellant that 
the original grant was by a Hindu Raja for the benefit of Rahma в Takia in. 
sarvamanyam and therefore the grant was personal and not for the benefit of a 
Muslim religious institution. He submitted that a grant to Takia will not be a 


wakf. 

Apart from a copy of the English translation made by the Court of the original 
grant in 1906, no other document is available. It is not clear from the translation’ 
whether Rahmatulla was living at the time of the grant or whether at the time of 
the grant there was a Takia in existence by name Rahmatulla’s Takia. I am- 
inclined to construe the grant as one in favour of Rahmatulla, who was living at that 
time. ‘The recital that the affairs be conducted from descendants to descendants, 
from son to grandson in pr would probabilise that the grant was made in 
favour of Rahmatulla. e word Takia is translated as meaning mendicant's 





rest house, monastery. Mulla on Principles of Mohamedan Law at page 200 
К 941) 1 М.1„.]. (Sup) 49 : (1940) 3 F.L.]J. (8.Q.) 158: (1959) 1 MLL.J. (S.C. 158: - 
(RO LAIR, {өн Pc RU ee RIR. 1959 699. е АЗ.) 


4. (1959) 8.0.]. 437 : (1959) 1 An.W.R. 
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states that Takia means literally a resting place and hence a burial ground is 
sometimes called a Takia, that the fact that a place is called Takia does not prove 
that it is wakf property and that a Takia may be only a place of assembly in a 
village and devoid of any religious significance. Takia would mean the abode of 
a religious Muslim before his pious life and teachings attract public notice and 
before disciples gather round him, and a place is constructed for their lodgment. 
Fyzee on Outlines of Muhammadan Law, at page 315, states as follows : 


“Not every Takia is necessarily a wakf, but some may become so by long user or by endowment.’, 


The word Takia ES Um would also поа Ге tomb or а н 
veyard in general. e donation to a tomb of a Muslim saint or to a 
Muslim паа will be wakf under the definition. But a donation to a Takia, 
which is only as an abode of a religious Muslim, may not be a wakf. The original 
t of 1626 by the Hindu Raja does not indicate that it was for the benefit of a 
pem or a Muslim graveyard. From the tenor of the document and from the 
próbsbilitics it is most likely that the donation by the Hindu Raja was to Rahmat- 
ulla, a religious Muslim, for the upkeep of his abode. If so construed, the grant by 
itself will not be a wakf. 


Mr. Mohammed ‘Ismail, learned Counsel for the ndent, submits that, 
even if it is found that the original grant would not bea the subsequent user 
would bring the institution and the Ж ит under the Wakf Act. Under the 
Muslim Wakfs Act, 1954, wakf includes a wakf by user also. It is submitted b 
the ndent that from the scheme framed by the Madras High Court in A.S. 
No. 419 of 1924 in which the present plaintiff was appointed as the trustee, it would be 
very clear that subsequent to the original grant this institution and the properties 
became wakf by user. This contention of the learned Counsel will have to be 
upheld, for in the scheme framed for the administration of the trust, it is provided 
that the properties. : 

“shall be held by the trustee for the time being of the Takia, the mosque, the darga, the Muzafar- 
kana and the wells and tanks and tho trees in the Takia described in the plaint ‘A’ schedule.” 


The object of the Trust is stated to be the celebration of the Kandiri of Hazarath 
a Sha Gulam Mobideen Shuttari who is entombed in the. darga, the Fathias 

Muhamad the Prophet, and Syed Sha Rahmatulla, the founder of the institu- 
tion and Moharam, feeding and giving Sadavarth, to all Fakirs halting in the 
Muzafarkana every day, keeping the mosque, darga, Muzafarkana and the tank 
‘in the Takia in a state of good repair and good condition etc. From the terms of 
the scheme it is clear that, by the time the scheme was framed, by long user the 
property com rised of a darga, a mosque, a muzafarkana and other religious 
institutions of Muslims. Тһе entire income from the property is devoted to the 
religious purposes of Muslims. Mr. Sankara A submitted that the surplus 
left out of the income is directed to be utilised by the descendants of Rahmatulla. 
A reading of the scheme does not bear out this contention. The lus is directed 
to be awarded as scholarships to suitable ү from among the descendants 
of Hazarath Sha Rahmatulla Saheb. From the fact that some preference is shown 
to the descendants of the founder, it cannot be said that the endowment ceases 
to be а wakf. The scheme by which the plaintiff was appointed as the trustee of 
the institution establishes that the institution is a wal” and on this ground the 
appeal will have to be dismissed with costs. 


V.S. Appeal dismissed- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice К. SRINIVASAN AND MR. Justice T. VENKATADRI. 
M/s. The Mysore Fertiliser Co., Madras-1 .. Applicant* 


y. 
Commissioner of Income-tax, Madras .. Respondent. 


Incometax Act (XI of 1922), section 13— Estimate Powers of Income-tax Offuer—Adherenes to rules of 
reason and justico—Nocessity—Esttmate not to be arbitrary, vagus and faaciful—Estumats npon an estimate—Not 
а correct basis —Section 66—Reference—High Court—Method of estimating tncome—O pen to review. , 

The assemec is а firm ing on busines in the manufacture and sale of manure mixtures and 
also purchase and sale of ft j . For the assessment year 1953-54 the aemee returned a gross 
profit of 13.6% on the total turnover. The Income-tax Officer eded to estimate the income of 
the asseasce as the account books did not show the true income. е Officer took & comparable case 
and arrived at а figure of gross profits at 17.7% on the turnover of the straight fertilizers and mixtures. 
From this he estimated the percentage of profit for the mixtures alone at 19.3%. Though the assessec 


asserted that he made а gross profit only at 14.9% for the year, he estimated the percentage 
of profit for the mixtures at 16.7%. Again he arrived at the fit for the whole turnover of the 
business of both straight fertilisers and mixtures at 18.8% ead ont is basis added a sum of Rs. 50,000 
as addition to the income returned by the авсмсе. The Department and the Tribunal confirmed the 
амешпеп{. On a Reference under section 66 (2), : 


Held, that the whole basis of the calculation adopted by the Officer is incorrect. 


*.— "The Income-tax Officer, in determining the income by estimate, should make the assessment to 
the best of his judgment, according to the rules of reason and justice and a to law, and not 
according to his private opinion or humour, and should not be arbitrary, vague and fanciful. 

It is open tothe High Court on a Reference to consider whether the method adopted the 
Income-tax Officer was а method, wrong in the sense that the method is not one which is likely 
tó result in the true profits and gains being ascertained. 

‘In the instant case, the method adopted by the Officer was a case of an estimate on an estimate. 
He cannot increase the rate of percentage of the profits of the compared case by an estimate and 
on that estimate he cannot arrive at an estimated gross profit in the case of the amessce. 


Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (2) of the Indian Income-tax Act, 1922 (KT of 1922), in R.A. No. 66 of 
1959-60 (I.T.A. No. 10979 of 1957-58) (Assessment year 1953-54). 


T. V. Viswanatha Iyer, for S. Narayanaswamy and Т. У. Ramanathan, for 
Applicant, ^ 


V. Balasubramaniam, Special Counsel for Income-tax, on behalf of Respondent, 


The Judgment Jof the (Court was delivered by 

Venkatadri, J.—This is a Reference, directed to be made on the application of 
the assessee under section 66 (2) of the Indian Income-tax Act, for the opinion of 
this Court, on the question which has been formulated as follows :— 


“ Whether the Tribunal was justified in’ sustaining the addition of Rs. 50,000 to the income 
disclosed by the assesses ?"' 


The assessee is a firm carrying on business in the manufacture and sale of manure 
mixtures and also purchase and sale of fertilisers. For the assessment year 1953- 
54 accounting year ending with 31st March, 1953, the total turnover of the business 

-was Rs. 38,01,430 out of which straight fertilisers sales were Rs. 12,26,580 and (the 
sales of mixed fertilisers were Rs. 25,74,850. The net turnover was Rs. 35,99,621 
and the gross profit was 13.6%. During the course of the inspection of the 
account books, the Income-tax Officer found various defects in the’ stock 
register etc., and he considered that 13.6% the gross profit arrived at by the assessee 
was low, when compared with not only the sales of another merchant doing similar 
business but also the assessee's own results for the previous assessment year 1952-53 
which came to 18.3%. Therefore he was of.the opinion that the account books 
maintained by the assessee did not show the true income of the business. The 
Income-tax Officer observed : 








— 


* Т.А. No. 172 of 1962. + 9th April, 1965. 
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On that basis, he estimated the undisclosed profits at Rs. 50,000 and added it to: 
the sum of Rs. 2,80,429 he arrived at. The cer thus determined the income at 
Rs. 3,30,429. 


The assessee filed an appeal to the Ilate Assistant Commissioner and con- 
tended inter alia that the Income-tax cer was wrong in proceeding on the prior 
year's gross profit as 18.397 whereas it was really only about 14.9% and that the- 
addition of Rs. 50,000 was not called for. The Appellate Assistant Commissioner 
rejected the contentions and held that the addition of Rs. 50,000 was not excessive 
and that therefore no interference was called for. The assessee carried the matter 
on further appeal to the Appellate Tribunal. Before the Tribunal, statements. 
showing the comparative figures for the assessment years 1951-52, 1952-53 and 1953- 
54 were filed. The assessee pointed out that the proportion of the sales of straight 
fertilisers to the total turnover was 32.2% for the current year as against 22.5% 
for the prior year, and that, as the rate of rofit in straight fertilisers would be very 
much less than that in mixed fertilisers, the average rate of profit for the 
current year would be less than that in the prior year, and that the difference between 
the rates was only 1.3%. It was also pointed out that the sales in the assessment 
year were less than the sales during the prior year, whereas the expenses for 
the two r8 remained more or less constant. The Tribunal, however, 
dismissed the appeal, holditig that the enhancement on sales was called for and 
that the estimate by the Officer in that regard was reasonable and did not require 
any modification. The appeal was dismissed. 


Aggrieved with the order of the Tribunal, the assessee erred ап application 
under section 66 (1) of the Act. The Tribunal dismi the application. The 
assessee therefore filed an application under section 66 (2) of the Act, and this Court 
directed the Tribunal to state a case on the question of law already set out. 


The assessee is carrying on business in the manufacture and sale of manure 
mixtures and purchase and sale of fertilisers. In the case of sale of straight fertilisers, 
the margin on rofit was low compared with profit from sale of mixed fertilisers. The 
assessee, no doubt conceded that the books maintained by him were defective and 
as such the Income-tax Officer was right in applying the proviso to section 13 of the 
Act to ascertain the correct income from the business. But the contention of the 
assesseo was that the basis adopted by the Income-tax Officer for arriving at the 
gross profit at 18.3 per cent. for the year 1952-53 was itself wrong, while according 
to the assessee the real gross profit for 1952-53 was only 14.9 per cent. While dealing 

* with the assessment for the year 1952-53, the Income-tax Officer compared it with 
the rate of gross profit of another merchant which was about 16.7 per cent. Again 
а ae his own method of comparison, the Income-tax Officer arrived at the gross 

roht on the mixtures of the assessee at 16.7 per cent. and that of the com at 
9.3 per cent. The assessee, according to the Officer, could not satisfactorily 
explain the low реса On the basis of the rates worked out in the comparable 
cases, the Officer wor out the gross profit at Rs. 5,61,940 against the return of 
Rs. 4,93,041, the difference being, about Rs. 50,000 and added this sum to the 

‘sum of Rs. 2,80,429 arrived at by him. He also observed : 

M anie having regard to the larger turnover in the assesses's case than in the case of similar 
merchant, it might be that the assesseo did not get as much profit as 19.3 per cent.” ; 

The whole basis of the calculation adopted by the Income-tax Officer has neither 
rhyme, reason nor consistency. In the Statement of the Case even the Tribunal felt a 
doubt that the gross profit in 1952-53 may be only 14.9 per cent. and not 16.7 per 
cent. They also observed that they might be permitted to add ; 

“ With regard to the contention that the gross profit rate was 18.5 per cent. It may be sald that 
the correct rate of profit work out to 17.5 percent... .... after taking into account the railway freights 
arid "carriage outwards.” | 

These observations go-to show that the Tribunal was not sure whether the 
percentage adopted by the Income-tax Officer was correct or incorrect. The Income- 
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tax Officer takes the comparable case and arrives at а figure of gross profit at 
17.7 per cent. on the turnover of straight fertilizers and mixtures. From this he 
estimates the percentage of profits for mixtures alone at 19.3 per cent. Then he takes 
the case of the assessee. Though the assessee asserts that he made a gross profit 
only at 14.9 per cent. for the previous year, he estimated the percentage of profit 
forthe mixtures at 16.7 per cent. Again he arrives at the gross profit for the whole 
iurnover of the business of both straight fertilizers and mixtures at 18.3 per cent. 
Thus the Income-tax Officer on the basis of this percentage of profit, seeks to add 
Rs. 50,000 as addition to the income returned by the assessee. This is not a case 
"where the Income-tax Officer adopts a flat rate percentage on the estimated turnover 
of the business. But this is a case of an estimate on an estimate. He takes a compa- 
rable case and estimates the gross profit and then the gross profit arrived in the 
comparative case is taken as the basis for fixing the percentage of gross profits in the 
assessee’s case. It is true that the true percentage to be adopted would depend upon 
the Income-tax Officer's experience gained by similar assessments during the course of 
assessment and in the previous years and the percentage of profits made by 
traders in that particular line of business. But he cannot increase the rate of the 
‘percentage of the gross profit of the compared case by an estimate and dn that esti- 
mate he cannot arrive at an estimated gross profit in the case of the assessee. We feel 
that the Income-tax Officer has adopted а wrong method, and, under the provisions 
of section 13, it is always open to the Court on a reference to consider whether the 
method adopted by the Income-tax Officer was а wrong method, wrong in the sense 
that the method is not one which is likely to result in the true profits and gain being 
ascertained. As pointed out by the House of Lords in Sun Insurance Office v. 
Clark!, where it becomes necessary to have recourse to some form of estimate by 
the Income-tax Department that method should be adopted which approximates 
most near to the truth, and Earl Loreburn, L.C. in his judgment at page 454 empha- 
sised the fact that a rule of thumb might be very desirable, but could not be substituted 
for the only rule of law that he knew of, namely, that the true gains were to be 
ascertained as nearly as it could be done. The law says that the Income-tax Officer 
shall make the assessment to the best of his judgment; it means that he must make 
it according to the rules of reason and justice, not according to private opinion, 
according to law and not humour and that the assessment is to be not arbitrary, 
vague and fanciful but legal and regular (See Chettiar P.K.N.P.R. Firm v. Commis- 
loner of Income-tax*). Similarly it has been held in Commissioner of Income-tax v. 
Sen?, that where two methods are available to the Income-tax Officer for the purpose 
of assessment the one which is more just to the assessee and which involves a much 
less margin of chance of uncertainty should be taken as the basis. Further the 
Income-tax Officer having found that there was difference of R8. 68,899 rounded it, 
to Rs. 50,000 saying that he could not have made more than that amount as profit. 
This is clearly speculative. It has been held in К. S. Rashid & Sons, In re‘, that no 
account could be added merely to have a nice round figure. 


In the result, we answer the question in the negative and against the ерен. 
ment. The result is that the assessment will have to be recomputed in the light of 
the observations made by us in the judgment. No cost. 


-V.S. Answered accordingly; 





, l. L.R. (1912) А.С. 443. 3. LL-R. (1949) Cut. 761: A.1.R. 1952 Orien 89. 
2: (1930) I.L-R. 8 Rang. 203 : A.I.R. 4. (1950) 18 І.Т.К. 539 at 545: (1950) A.L.J. 
1930 Rang. at 34. 32 :А І.К. 1950 All. 291. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE K. SRINIVASAN AND MR. Justice T. VENKATADRI. 
киек Estate, Namunugula by Partner А. Кагоррап 


Chettiar, Rengiem, Ceylon .. Applicant* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 
Incoms-tax Act (XT of 1922), section 28 (1 Valuation of sng closing stock—Assasses, tr 
eon cost price but AA rada онар: teeny s 


adopting usither market 
reduction of profits—Concealment of particulars of + acos Pakiy. 


The amemec-firm was carrying on business in the manufacture and sale of tea in 
valuing the cl косы De асаа сон por о теа жерн a aad tiese 
on the last day of the account усаг 1.30 and Кз. 1.75, Шошан 
valuc of Re. o. 50 per pound. оао 
ie of the closing stock. Taking the abovementioned as actually sold and valuing the balance at 
1.30 the Income-tax Officer arrived at the total of Rs. 74, узу as the figure that should have been 
properly ayed in the accounts. The difference of Rs. 47,910 had to be added to the assessable 
Ultimately the Tribunal reduced the sum Rs. 35,790. Then the Officer initiated ty 
Боша on the ground the asscasee had furnished inaccurate iculars deliberately by ting 
a peculiar method of valuation of closing stock and levied a ty that wes reduced to Rs. 5,000 by 
the Tribunal. The explanation to the method ed was that the sale price on the last day is taken 
and whatever margin of profit is usually derived by the assemee is deducted therefrom and this is further 
reduced by 50 cents per pound. Ona ce under section 66 (2) at the instance of the asecsscc, 


Held, that the order imposing penalty is correct. 


The object оаа the closing stock із to balance the entry that appears as the opening entry in 
rospect of the openin зо that only the true results of the trading activities in the course of the 

year might a: саша a balancing is done either by valuing the closing stock at cost price, so that the 
taitin елу of the "valuation of opening stock is offset or where the ruling selling price at the close of 
the year is less than the cost price and thereis reasonable anticipation of loss when the closing stock 
comes to bs sold, the m*rcantile practice authorises the valuation of the closing stock at the market 
price when itislower. The mercantile practice cannot be ignored and an assessec which is a trading 
Concern cannot be pormitted to adopt any froakish method that suggested itself as suitable for the 
occasion. 

The expression “ particulars of income ” in section 28 of the Act does not signify any individual 
detail. It includes also the overall effect achieved by any improper method adopted by the assessec. 

In the instant case, the method of valuation suggested the explanation of the asscssee cannot 
be supported. The аземсе introduced an imaginary loss which it took in reduction of the profits of 
the trading and was a device adopted by the asscasce for concealing the particulars of income. The 
order levying penalty is proper. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. No. 312 
of 1960-61 on its file for decision.. 


K. Srinivasan and D. S. Meenakshisundaram, for Applicant. 


V. Balasubrahmaniam, Special Counsel for the Income-tax, on behalf of 
Respondent. 


The Judgment of the Court was delivered by 


Srinivasan, J.—The assessee, a registered firm of two partners, was doing busi- 
ness in the manufacture and sale of tea in Ceylon. In the assessment year 1955-56, 
the previdus year of which ended on 31st March, 1955, the assessee made a return 
of income of Rs. 1,74,711. In arriving at its profits it valued the closing stock of tea 
ina very peculiar manner. It did not adopt either the cost price or the prevailing sell- 
ing price on the last day of the account year. While the average cost per pound of tea 
was Rs. 1.27 and the selling price on the last day of the account year ranged between 
Rs. 1.30 and 1.75, the assessee adopted the value of 50 cents per pound. addition, 
а certain stock of tea, which, according to the Income-tax Officer, had actually been 
sold, was not brought in for the computation of the profits, but treated as part of 





«т.й. No. 194 of 1962.. ? "ae ` ` Ist April, 1965. 
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{Һе closing stock. Taking the abovementioned quantity as actually sold an 
valuing the remaining quantity of stock of tea at Rs. 1.30 per pound, the Income-ta. 
"Officer arrived at a total of Rs. 74,763 as the figure that should have been properly 
‘displayed in the accounts. Since the value as shown by the assessee was ‘only 
Rs. 26,853, he added the difference of Rs. 47,910 to the assessable income. On 
appeal, the Appellate Assistant Commissioner reduced the addition to Rs.' 39,125. 


There was a further appeal to the Tribunal. The Tribunal remanded the matter 
to the Appellate Assistant Commissioner. As а result of this remand, the 
Appellate Assistant Commissioner enhanced the addition to Rs. 63,997. On'a 
‘farther appeal, the Appellate Tribunal reduced the addition to Rs. 35,790. In so 
far as this addition is concerned, that matter has become final, and it is no longer in 
question. ` 

In the assessment order, the Income-tax Officer observed that the assessee had 
furnished inaccurate particulars of its income and issued a notice under section 28 
(3) of the Act. This was in due course followed by the levy of a penalty of Rs. 42,000. 
Against this levy of penalty, an appeal was taken to the Appellate Assistant Com- 
missioner, who agreed that the under-valuation of the closing stock could only have 
been for the purpose of understating the income and that this conduct of the 
assessee оч the penalty under section 28 (1) (с) of the Act. He however 
reduced the quantum of penalty to Rs. 35,000. | 


On further appeal, the Tribunal took the view that the novel method of valuing · 
the closing stock at a ridiculously low price which was attempted by the assessee for — , 
the first time in the relevant accounting Pies was with intent to conceal the income. 
At the same time, it took the view that the ty was excessive as “the attempt at 
‘concealment was such that can easily be detected by the Income-tax Officer even 
Љу a cursory check”, The Tribunal accordingly reduced the penalty to only Rs. 5,000. 


On the application of the assessee, to this Court, the Tribunal was directed to 
state a case and refer the following question for the determination of this Court : 


“ Whether on the facts and in the circumstances of the case, the levy of penalty of Rs. 5,000 
under section 28 (1) (с) of the Act is valid in law 7” Я 


Mr. К. Srinivasan, learned Counsel for the assessee, concedes that the method 

of valuation of the closing stock is‘a new one that was adopted for this year only. 

Though the claim was initially put forward that this was a method which was 
followed in previous years as well, that plea was abandoned. Nevertheless, 
Mr. Srinivasan urges that it cannot be held that in under-valuing the closing stock, , 
the assessee had furnished inaccurate particulars of its income. He also points out 
that in imposing the penalty, the Tribunal had taken the view that half the closing + 
stock had already been sold previously and urges that this view is inconsistent with | 
the decision of the appropriate appellate authorities in the quantum appeals, where ` ' 

it was held that though that quantity out of the closing stock was under a contract 
of sale, the sale transaction not having been completed, it was rightly not disclosed ` :' 

in the accounts as a sale. Partly atleast, so it is contended, the Tribunal was swayed 
by a mistaken notion that the assessee had shown a quantity of tea which had | 
ready been sold as of the closing stock. Ніз principal contention is however y 

that even assuming that the valuation of the closing stock was not according to 
accepted commercial practice, in that neither the cost price nor the prevailing market M 
price was adopted it would still not be a case where the assessee had deliberately ( 
furnished inaccurate particulars of its income. 


In Chhainrup Sampatram ү. Commissioner of Income-tax,* the question related | 
to the proper manner in which the valuation of the closing stock should be effected. | 
Тп that case, a firm, carrying on a business as bullion merchants at Calcutta, trans- | 
ferred some of its stock to Bikaner, and the value at cost’ price was credited in the \ 
books of the firm. It was claimed that the silver bars in question had been'sold to — 
the partners for their domestic use, but the Department declined to accept this 





1. (1953) S.C. 655: (1954) SCR 211 : ALR. 1953 S.C. 519. 
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wersion and purported to hold that this quantity still. formed of closing stock 
fwhich had to be valued. They valued it at market price on € closing day, and 
deducting the cost price, took the difference as taxable profits. The A Tri- 
bunal accepted the correctness of the stand taken by the Department and thought that 
the manner in which the transaction was рш through was intended to reduce 


Lordships of the Supreme'Court pointed out that the valuation of the closing stock 
of the market rate does not have as its object the bringing to charge any appreciation 
in value of such stock. They observe : i - 


They point out that on ent grounds, it is fully sanctioned by custom that 
it is open to the dealer to adopt the market price ‚ав on the date of making up the 
accounts, if that value is less than the cost. If the market price so entered should 
be less than the cost, it'Would result in a greater profit in the following year’s results 
of trading. The principle pepe the valuation is, according to their Lordshipe, 
that if the market price, as at the closing date of the year, should be less than the 
cost price the trader would necessarily anticipate a loss and would be justified in 
adopting such lower price in his account at the time of closing. The anticipated loss 
could thus be taken into account while an anticipated profit in the shape of an 
appreciated value of closing stock is not brought into acconnt. They say clearly 
that : 

* this is the theory underlying the rule that closing stock has to be valued at cost or market 


К price, whichever is the lower, and rt is now generally accepted as an established rule of commer- 


cla! practice and accountancy 


They further point out that no profit can arise out of the valuation of the closing 
stock. In another judgment іп ‘Commissioner of Income-tax v. A. Krishnaswami 
Mudaliar!, the following observations are made : 


“ The Income-tax Act makes no provision with regard to the valuation of stock. It charges 
үт пе oar the Prose ара tal which have to be computed in the manner provided 
by Income-tax Act. In case of a trading venture, these pro have to be adjusted tn the 
light of the provisions of the Income-tax Act, allowances prescribed thereby. For that 
the duty of the Income-tax Officer to find out what profits the business had made 
according to true accountancy practice in the light of the adopted and thereafter to make the 

to adjustments and even appropriate modification the rule suggested by Fletcher Moultan, 

., in Inre Spanish Prospecting Company, Limited*, to ascertain tho taxable profits ЖОНС 

Adjustments have to be made in the principle having regard to the special character of the 

 profín. They do not aupport tbe арргорцато allowances permitted in order to arrive at the 
© profits. They not suppo pro n case of a trading venturo, can 
arrive atthe ерата ete oe altogether the valuation of the stock-In-trado at the 
end of the year, 
mination of the profits by ignoring the valuation of the stock at the end of the year and the 
Value of the assets at the commencement of tho year would not give a true picture of the pro t for 
the year of account.” 


This decision streases the importance of a Proper valuation of the closing stock. 


The further question nevertheless is whether by the method of the valuation of 
the closing stock adopted by the assessee in the present case, it deliberately furnished 


inaccurate culars, ifying the imposition of the penalty under section 
20 (1) (c) of the Act. Mr. Srinivasan’s argument is that the method adopted by 
the assessee in the valuation of the closing stock was transparent on the face of the 
accounts and that therefore it could not be said that there was concealment of the 
profits or deliberate furnishing of inaccurate particulars. It is not the attempt of 
the learned Counsel for the assesses to establish that the method adopted by the 


——— 
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asseasee was in conformity with any known mercantile practice. -As their Lordships 
of the Supreme Court point out in the decision cited, the object of valuingthe closing 
stock is to balance the entry that appears as.the opening entry in respect of the 
opening stock, so that only the true results of the trading activities in the course of 
the year might appear. Such balancing is done either by valuing the closing stock 
at Cost price, so the initial entry of the valuation of the оов оло 
or where the ruling selling price dt the close of the year is less than the cost price and 
there is reasonable anticipation of loss when the closing stock comes to be sold, the 
mercantile practice authorises the valuation of the closing stock at the market price 
when it is lower. This will be the price at which the closing stock of one year wil! 
appear and the price of the openi stock of the succeeding year, and if the tea is 
eventually sold at a profit, there, bea greater profit assessable to tax in the 
succeeding year. It seems to us thei marenae ае cannot be ignored and an 
asseasee which is a trading cońcern cannot possibly be permitted to adopt any 
freakish method that itself to it as suitable for the occasion. In the present 
case, аз against the веШ g price of tea per pound between Rs. 1.30 and 1.75, the 
авзеввее adopted 50 cents. It could not really explain how it arrived at this figure. 
According to the letter of the Auditor, which was sent in response to the notice under 
section 29 (3) of the Act, the method was explained thus : ` 

* In this case, tho usual method of stock valuation, that is, the accounting adopted by the asscasco 
is to take the sale prico on the last date and allow а margin of profit and rednco it by 50 cents per 


That is to say, the sale price on the last date is taken and whatever margin of 
profit is usually derived by the assessce is deducted therefrom and this is further 
reduced by 50 cents per pound. Mr. Srinivasan, learned Counsel, does not attempt 
to justify this method of valuation of the Пеш nor does he support the clainr 
that was made by the Auditor in his letter that this method was adopted and accepted 
by the Income-tax Officer in the us years. The question then is, what was the 
purpose that underlay this wholly unauthorised method of valuation of the closing 
stock. Undoubtedly the right which the assessee had to value the closing stock 
at a price lower than the cost price is circumscribed by the requirement that the 

ing selling price on the last day of the accounting year should in fact be 
Tower than the cost price. If it is not lower than the cost price, he is not entitled to 
value the closing stock at any figure lower than the cost price. His right as a prudent 
businessman is to anticipate losses, and if the selling price should be lower than the 
cost price, he is permitted by normal mercantile practice to value it in that manner. 
If, on the other hand, he does not value the closing stock at the selling price, if such 
selling price should be higher than the cost price, he is enabled to value the closing 
stock at the e oan so that the initial entry relating to the opening stock may 
be cancelled by the closing entry. But no known mercantile practice permits the 
trader to value the closing stock at an imaginary figure far lower than the selling 
price on the last day of the account year or the cost price of the stock. By 
adopting this method, undoubtedly, the assessee introduced an imaginary loss 
which it took in reduction of the profits of the trading activities during the year. 
We have given careful consideration to the question and we are unable to agree that 
this was not a devise adopted by the assessee for concealing the particulars of its 
income. Mr. Srinivasan urges that it has concealed no * particulars " or furnished 


inaccurate “ particulars ". By emphasising the word © particulars " learned Counsel ~ 


suggests that it is only in cases where any detail concerned with the trading activi 
is not disclosed or is inaccurately disclosed, the section could be attracted. e 
are by no means convinced that thisis the proper explanatioh. The expression“ 
particulars of his income ” does not signify any individual detail. It includes also ` 
the overall effect achieved by any improper.method adopted by the assessee. | 

We are accordingly satisfied that the Tribunal cannot be said to have erred in 
law in holding that the circumstances brought the case within the scope of section 
28 o of the Act. The question is answered accordingly. The assessee will 
pay the costs of the Department, Counsel’s fee Rs. 250. í 

y | 


e 
29. ba or a ———— o. o. . Answered accordingly. 
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IN THE HIGH COURT OF-JUDICATURE AT MADRAS. 
PRESENT :—Ми. Justice К. SRINIVASAN AND MR. JUSTICE T. VENKATADRI. 
5. Govindan Chettiar (Deceased) by L. Rs. - Applicant * 
д : 


Commissióner of Income-tax, Madras | = Respondent. 


Lucome-tax Act, (XI of 1922) —Section 66—Unexplained cradits —Explanation by assesses rafocted by Depari- 
ment as not accipbiable —Additjens to returned incoms ся that basis—Qpestions of fact, binding on High Court ія 
Reference—Forergn assessmeni—Nood nat bs ipso facto eccabiance by Indien ities. 

Tae Tribunal, after remanding the matter to the Income-tax Officer to make the amcssments after 
a fuller examiaation of the account books of the assesscc and after also taking into consideration the 
маси за ааа сору о одов ee cet Con ried certain additions made to the returned income 
rejecting the i the asscesee that the large credits shown in the accounts were advances 
made by purchasers for the supply of goods by tho asseasec. On a Reference under section 66 (2), 


Hold, that, the order of asscasment has to be upheld. 


Т азге is по tafl:xible principle that where the asiesecc's source of income is located in a foreign 
territory, the asssesm nts mad: by the appropriate authorities of that territory should always be accept- 
od as tna basis for ta? Indian assessments. It would depend on the facts and circumstances of cach 
case. Ifthe forelm assessments arc shown to have proceeded after scrutiny of the accounts of the 
amoesco in the ma аст usually adopted by the Indian authorities, then the Indian authorities would. 
not be uajustificd in accepting those assessments as the basis for the Indian assessments. 

An addition made to the assessable income of the assesec, сусп though made on an estimate at 
must bs treated as real income and may furnish an explanation for the existence of certain sums 
monty in subs»qu*nt years, depending upon the circumstances if the undisclosed income of the subse-- 
quent year bs related to such income of the earlier year which had been brought to tax. 


In the instant case, the Officer is justified in refusing to rely upon the lon aseczsments as th 


were mid: on a cursory scrutiny of the accounts of the amessco. The names o numerous third parties 
uncoanscted with the assz296c occur in the accounts. "T'he names either continue from year to year or 


Case feferred to the High Court by the Income-tax Appellate Tribunal 
under section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922) in ВА 
Nos. 1417 to 1419 of 1959-60. i 


K. Srinivasan and D. S. Meenakshisundaram, for Applicant. 


, V. Balasubrahmanyam, Special Counsel for Income-tax, on behalf of the Res- 
pondent. Р 
The Judgment of the Court was delivered by 


Srinivasan, J.—The question that stands referred to us under section 66 (2) of 
the Act is : 

* W 1*h»r the Tribunal was justified in sustaining the addition of Rs. 54,527, Rs. 42,000 and 
Rs. 23,723 respectively in the assessment years 1951-52, 1952-53 and 1953-54 9” 

The assessee was a dealer in oilcake and cattle-food in Ceylon. His assessments. 
for the three years in question were completed on 30th January, 1954, 31st March, 
1954 and 31st May, 1954. The accounts of the assessee were found to be defective, 
and applying the Proviso to section 13 ofthe Act, the Income-tax Officer made 
additions of Rs. 50,000, Rs. 22,000 and Rs. 7,000 to the returned incomes. These 
additions were made by estimating the gross profit. The assessments were taken 
up in appeal. The Appellate Assistant Commissioner did not accept the view that 
the Proviso to section 13 was attracted and remanded the case to the Income-tax 
Officer. Thereafter, the Income-tax Officer examined the books in greater detail. 
At this stage, he found that there were numerous suspicious credits in the personal 
accounts over a period of years and several credits in the suspense account, with 


Са 
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considerable amounts outstanding at the end of each year. It was.found that on 
certain dates these credits ranged between Rs. 70,000 and Rs. 1,00,000. The assessee 
explained these credits, stating that they represented moneys received in advance for 
the supply of goods. But this explanation failed to convince, for these amounts 
had been outstanding without adjustment for two and three years in most cases. The 
Income-tax Officer also pointed out that even the provisional assessments made by 
the Ceylon Authorities were very much іп ‹ехсезв of the returned income of the 
assessec. When the matter came before the Appellate Assistant Commissioner, 
he declined to accept the plea of the assessee that the appeals should be kept pending 
till the Ceylon Authorities finalised their assessments. At this stage, the Appellate 
"Assistant Commissioner accepted the Income-tax Officer's view that certajn additions 
had 'tọ`be made to the returned incomes, and ordered accordingly. 


Й ` | К * 

In the further appeal to the Tribunal, it was urged that there was no material 
which would support the theory that the credits found in the Palapulli accounts 
represented suppressed profits. It was also urged that the Ceylon assess- 
ments had been finalised and the figures snopes in those assessments could also 
be accepted for the Indian assessments. - At thi , once again, there was a 
remand to the Income-tax Officer, directing that Officer to examine.the nature of 
-the advances found in the Palapulli account and how those amounts were dealt with. 
"The result of this further investigation was that ‘there was no evidence that the 
‘advances entered in this account represented . genuine trading transactions. The 
“Tribunal accordingly held that the.credits in this account were spurious and did not 
connote any genuine liability. The Tribunal made certain modifications in the 
additions ordered by the Appellate Assistant Commissioner and dismissed the 
appeals. It is in these circumstances that the question comes before us. 


Mr. Srinivasan, learned Counsel for the assessee, urges that to accept the assess- 
ments made by the Ceylon Authorities would be a reasonable policy to pursue when 
assessments are made by the Indian Authorities on the same income. It was argued 
that the Ceylon Authorities had examined the matter at first hand as it were, and being 
more closely aware of the incidents of the business as carried on by the assessee within 
their jurisdiction, they, in fact, reduced the incomes adopted in tHe provisional assess- 
ments when it came to the stage of finalisation of those assessments. Though the 
Income-tax Authorities in India are not bound to accept and act upon the assessments 
made by the Ceylon Authorities, it could still be unreasonable to ignore them 
alto ет. ' Nextly, it was argued that if these cash credits ap ing in the first 
of the years are added as the income of the assessee, then, to the extent to which 
similar credits appear in the next year, it could-be presumed that these amounts 
came out of the amounts so added in the first year and only such amounts as were in 
excess of the addition made in the first year could be regarded as fresh additions in 
the second year. Equally, it is argued that if one item of credit found in one year is 
shown as having been closed in that year, on the basis that this amount represented 
funds of the assessee, any fresh credit in the succeeding year could also be regarded 
as having come out of this closed entry. It is оп these lines that the matter has 
been argued before us, and the question is whether this method of appreciation of 
the circumstances of the case is available at this stage of Reference, 


We are by no means satisfled that there is any inflexible principle that where 
the assessee's source of income is located in a foreign territory, the assessments 
made by the appropriate authorities of that territory should always be accepted as 
the basis for the Indian assessments ; it would depend on the facts and circumstances 
of each case. If the foreign assessments are shown to have proceeded after scrutiny 
of the accounts of the assessee in the manner usually adopted bytheIndian Authorities, 
then the Indian Authorities would not be unjustified in accepting those assessments as 
the basis for the Indian assessments. In the present case, it is not in Pi ides that what 
was more or less a formal addition of Rs. 5,000 per year was made by the Ceylon 
Authorities without very much in the way of scrutiny of accounts, and if the Income- 
tax Officer refused to be guided by that addition for the purpose of his own 
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assessments, we are unable to say tht he erred in doing so. This argument has, 
accordingly to be rejected. 

, The entries in the Palapulli account have, been the subject-matter of close 
scrutiny. At this stage, Mr. Srinivasan does not purport to support the genuineness 
of the alleged- transactions covered by these entries, Не does not plead, as Һе seems 
to have pleaded: before the authorities below, that this amount represented advances 
by prospective . purchasers for the supply ofi oilcake and the like by the assesses. 
Large sums running into thousands appear as sueh advances and the stock explana- 
tion that they were given to the assesses for supply of oilcake for cattle belonging. 
to the purchasers is certainly very feeble when it is seen that no supplies were made 
for years on end, and these amounts continued to be borne on the accounts of the 
assessee, At the final stage, the-assessee produced certain letters from persons 
bearing the same names as those found in the entries, wherein those persons claimed . 
that they had given these amounts as advances to the assessee for the к of 
supplying the goods. .The letters themselves were produced before us an 
fully satisfied with the' criticism of the Appellate’ Tribunal that‘ these letters аге ` 
stereotyped i in character and hardly contain any material which is capable of 
verification. We are unable, therefore, to disagree with the ultimate finding of the 
Tribunal that these sums müst'be taken às representing. nióneys belonging to the 
assogsee for the origin of which no acceptable explanation is forthcoming. 


These are questions of fact with regard to which the decision of the authorities - 
below must, be accepted as final and binding upon us in a Reference of this. kind. 


. The only question that we need now examine i8 whether the fact that’ these 
credits have added as the income of the assessee in the first year should be taken 
into account'in making a similar addition in a second . The argument of Mr. 
Srinivasan is.that if, say, а sum of Rs. 50,000 is included in the taxable income on 
the basis of unexplained credi credits, that sum of- Rs. 50,000 should be deemed to be 
available to the assessee for the second year, and any further credits that a in: 
the second year should be taken to have come out of the sum of Rs. 50,000 included ` 
in the first year. It is true that in Kuppuswami Mudaliar v. Commissioner of 
Income-tax!, this Court observed that when once an addition had been made to the 
assessable income of the assessee, even though on an estimated basis, the: amount 
во added must be treated as the real income of the assesses. In that case, a total 
-addition of Rs.,52,000 and odd was made for the year 1947-48 and 1948-49. Sub- 
rts gps it was found that the assessee had advanced a loan of Rs. 40,000 in Augu 
and his wife and daughter had contributed a total of Rs. 25,000 as ca 
to a firm in. February, 1950. The Income-tax Officer àd ped these amounts as 
undisclosed income for the subsequent assessment years 1949-50 and 1950-51, and in 
doing во, he rejected the contention of the assessee that these amounts were drawn' 
d of the sum of Rs. 52,000 and odd which the Officer had previously added to the 
оо the earlier assessment year. This Court held that to the extent .of 
Rs. Rs. 52, added in the previous year, the assessee had а reasonable explanation for 
his transaction of the subsequent year. In another decision of this Court, Abdul Qadir 
v. Commissioner of Income-tax*, the contention of the ent that, in such 
circumstances, any amount, which is treated as undisclosed income of a subsequent 
year, could be added and brought to tax, ets лу, additions made in the. 
earlier years, was not accepted, and it was observed 

ачы Rio йш Gis dai eth as tbe Brun ot ee vend ЕРРЕТИ ОЕ б 
шеше rs eno Moa if the assesses in the next year of account brought that amount 
in the account of the business, it would still continuo to retain the character of the income of the 
previous year and would not become income of the subsequent, year.” 

In both of these cases, however, the surrounding circumstances of those cases 
were considered as establishing that the so-called undisclosed income of the subse- 
quent year could reasonably, be held to relate to such income of the earlier year 
which had‘ been brought’ to tax. We are unable to say that these cases disclose 





1. (1964) илт. 157. 2. (1964) 52 LT.R. 364. . 
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any statement of principle totally divorced from the facts and circumstances of each 
immediate case. 


In the present case, the names of numerous third parties unconnected with 
the asseasee occur in the accounts. The names either continue from year to year 
or change frequently, and the most important circumstance is that the’ assessee's 
own version that these are attempted trading transactions which remained unfulfilled, 
has been rejected after scrutiny. The facts of this case at any rate differ from those 
of the two decisions we have referred fo and those facts are such that the transactions 
of each year could be regarded as totally distinct and separate from the transactions 
of the earlier year. On the material, ore, that was available to the Tribunal 
and the results of the extensive examination of the assessee’s accounts and such 
further evidence as . passed before the Authorities below we are unable to hold that 
the Tribunal was not justified in ordering the additions. 


It follows that the question has to be answered in the affi-mative and against 
the asscssce. Tür Deporemeat wil be апей р асап, Counsel’s fee Rs. 250, 


У. S. —— Answered accordingly 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. - ! 


PRESENT :—Ма. Justian M. ANANTANARAYANAN AND, Ма. Justia К. S. Rama- 
MURTI 


Atmakur Venkatasubbiah Chetty (died) and another 2 Apbellantst — 


: p. 
Thirupurasundari Ammal and others | io» Respondents. 


чч ен tenant of in which he had life interest specifically 
providing that (ae Ыы Па yl m merid nd id Ua rici for morigage— 
Drak of life tent Marge if cen be enforced against superstructura pul up by life tenant subsequent to the 
mortpage— Applicability of Mu UR. | 


Maxim—Quid quid inacdificatur solo solo cedit—Applicability in India. 


Transfer of Property Act (IV of 1892), sections 3 and 69-A— of mortgage—Doctrine of construs - 
[е скийдин al cami олаулары жш sein 6-4. Court reek petition holding that petitioner 
has мо mortgage rights тиц to enforce the morigage—I f barred by res Car 

R who had a life estate in the suit properties —S his minor son b*ing the remainderman—executed 

two mortgages in favour of the plaintiffa mortgaging the properties over which he had a life interest. 
In the operative portion of the two mortgages it was ated that any future building that may be 
erected on the land would remain security for the amounts advanced under the aforesaid 
mortgages. Later ong with his wife (1st defendant) and his minor son S (2nd defendant) executed 
another mortgage in favour of the 4th ds с, suit properties as well аз а new 
construction which was put up by R. Subsequent! adjudicated Luvolvent and the Official 


рес death of R, the plaintiffs filed а suit against the d=fendants, for enforcing the mortgage s 
zi the main contest related to tHe question as to how far this claimw as enforceable against the 
structure which was put up by R. Defendants 1 to 3 contested the suit mainly on the ground that the 

aridus rope | claim against the ructure newly put.up by R as the said new 

ea part ofthela ий itself, andthatafterthe death ofthe life: tenant, the remainderman, the sc 

defendant, became the owner both of the land as well as the superstructure newly erected thereon, 
The third defendant raised a further contention that in the sale deed executed in her favour by the 
Official Amtignee there was no reference to the in favour of the plaintiffs and that she was a 

(е dudo cid purchaser without knowledge ofthe same. A further plea was raised that the plaintiffs 
fil an epp ication on for intment of a Receiver under section 69-A of the Transfer of Property Act 
(IV of 1882) and that as the Court in those held that the plaintiff were not entitled to 
any mortgage rights over the new building, the present claim was barred by res fudicata. 


‘. Ама, (i) thethird defendant was not a bona fide trausferee atall. Factually she had full knowledge 
ofthe two mortgages executed in favour ofthe plaintiffs. Further, the two mortgages were registered 
mortgages. Under section 3 of the Transfer of Property Act constructive knowledge has got to be 
imputed to her. Hence the fact that the Official Assignee in his sale did not refer to the mortgages 
an ofthe plaintiffs could not in any way affct the latter’s rights ; 


*Appeal No. 360 of 1959. 20th March, 1964. 
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(ii) The would be entitled to enforce their rights against the superxtruéture newly 
put up by R. s recitals in tho two I a mer- 1 and the security furnished: was 
not only the land and building then existing y included any ing or i that 
may be put up in future. The maxim mheiswer is te ths soil belongs to the soil is a rule of consi- 
derable antiquity and it has been held to be акаш this country. In lndiathc view hes 
been uniformly taken that the English doctrine o asto buildings would not apply and that 
the party who builds on another's land should be allowed to remove the materials ; d 


has по иШ ра co МЫШ ate upan comp- tiag questions of title., The 
provided under section 69-A is parely of a summary nature and does not contemplate decision 
or adjudication so as to attract the principles of section 11 of the Civil Procedure Oode (V of 1908). 

A inst the decree of the City Civil Court, Madras, dated 26th Е 
1959, PO Original | Suit Nó. 641 of 1957. Dres iui 

М. S. Venkatarama Ayyar for S. Rangaswami, for Appellants. "ao 

| K. Srinivasan, V. Srinidasan, and K. С: Manickavasagam, for Respondents. :' 

' "The Judgment of the Court was delivered by -+ ; 

Ramamwrti, J.— his appeal comes before us for final disposal after the submis- 
sion of the findings by the learned City Civil Judge in purmiance of an order of this 
Court, dated Ist Jahuary, 1963,'fcalling for a finding. The questions that arise for 
consideration lie in a narrow compass. ¢ brief facts of the case аге as follows :— 

One A. C. Kannappa, executed a settlement deed, Exhibit B-5, dated 25th 
February, 1934, under which he ауе a life estate to his son, Rajakannappa in an 
extent of land, with certain buil now bearing door No. 5, Nowroji Road, 
Chetput, the land ing about 14 grounds 2,070 sq. feet. The vested remainder 
was gi to inor ВАА hata, the settlor’s grandson. Rajakannappa’s wife is 
the defendant, and his son, minor Rajasekharan aforesaid, is the second defen- 
dant. The third defendant is Rajakannappa's mother-in-law, the mother of the 
first defendant. Rajakannappa executed two mo: , Exhibit A-1, dated 28th 
February, 1946, for Rs. 10,000 and Exhibit А-2, dated 23rd January, 1947, for 
Rs. 5,000 in favour of the plaintiffs, mortgaging the aforesaid property, over which 
he has a life interest, In the operative portion of the two m , it is specially 
stipulated that the properties comprised in the settlement deed, the land and the 
БЕ елкен Кн аашаа а may be erected 
with fixtures an fittings attached would remain as security for c amounts 
advanced under the aforesaid mo . In this connection, it may also be mention- 
ed that when the first loan of Rs. 10,000 was advanced dra nosse c ida 

r particularly саса а. erection of buildings on the land in question. Under 
ышы: B-1, dated Ist July, 1951, Rajakannappa and his wife and son executed in 
favour of one Chandrasekara Mudaliar, the fourth defendant in the suit, a 
dica for Rs. 5,000 comprising the land in question as well as a. new construction 
which was put up by the mortgagor on the land in question. Raj ppa was 
adjudged insolvent in Insolvency Petition No. 28 of 1953, and the Official Assignec 
of Madras sold in public auction under a deed of conveyance, Exhibit B-2, dated 
28th December, 1953, the suit properties including the newly constructed pw 
aforesaid and the same was purchased by the third defendant for a sum Rs. 
subject to the mortgage of Rs. 5,000 in favour of the fourth defendant. It may be 
mentioned that this sale by the Official Assignee did not contain апу reference to 
the two mortgages, Exhibits А-1 and А-2 in favour of the plaintiffs. By this time, 
Rajakannappa died on 28th August, 1953. | 

The plaintiffs filed the suit, Original Suit No. 641 of,1957 to recover a sum of 
Rs. 15, соци the balance due on the two aforesaid (giving up 
a portion of the claim) and the main contest relates to the question as to how far 
шашке е agaiziit thie supersu не winen was subsequently put up 
by the NE ci Rajakannappa. е claim of the fourth defe t, the mort- 
gagee under Exhibit В-1 has been satisfied and, therefore, we are not concerned 


ed hi 
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Defendants 1 to-3 contested the suit mainly on the ground that the plaintiffs 
cannot have any claim against ће superstructure, No. 5-A, Nowroji Road, newly 
constructed Бу the mortgagor, the life tenant, and that the said new building 
became a part of the land itself, and that aftér the death of the life tenant, the 
remainderman, the second defendant, became the owner both of the land as well 
as the -structure newly erected. The'third defendant raised a further con- 
tention аё іп the sale deed executed (in her favour by the Official Assignee 
there was no reference to the mortgages of the plaintiffs, and that she is a bona 
purchaser without knowledge of the same, as the property was sold to her subject 
only to the mortgage in favour of the fourth defendant. А further plea was also 
raised that in Original Petition No. 30 of 1956, the, plaintiffs filed an application on 
the file of the City Civil Court for the appointment of a Receiver under. section 69-A 
of the Transfer of Property Act, and that as the learnéd City Civil Judge held that the 
plaintiffs were not entitled to any mortgage right over the new building, the present 
claim of the plaintiffs was barred by res сайа. The learned City Civil Ju 
upheld the contentions of the defendants and dismissed the plaintiffs’ suit, inly 
on the ground that whatever rights the plaintiffs had, became extinguished on the 
death of the life-tenant, Кајакаппарра, ИИ ер o S 

` The present appeal has been‘preferred by the. defeated plaintiffs and the Bench; 
of which one of us was a member, called for a finding as to.whether the third defen- 
dant was a bona fide purchaser for value of No. 5-A, Nowroji Road, and as to whether 
the ‘plaintiffs were entitled, to recover the suit amount. п’ the suit property.on 
the basis of Exhibits А-1 апа A-2: · Fhe learned Жер EI ia has submitted a 
finding‘ that the third defendant is-not a bona fids transferee ut had full knowledge 
of the two кке, exhibits А-1 and A-2. Не Нах also. recorded a finding that 
the plaintiffs will be-entitled to enforce their rights as against the newly constructed 
house, door No. 5-A; Nowroji Road. © С 7 "NM EL UM 
.'" We have no hesitation in accepting the finding of the learned City Civil Judge 
that the third defendant.is not a bona fide transferee at all but both legally and 
factually she із a transferee with full knowledge of Exhibits А-1 апа A-2. In fact 
it is impossible even to contend otherwise. The two mortgages, Exhibits А-1 апа. 
А-2, are registered.mo . Under section 3 of the "Transfer of Property Act 
constructive knowledge .has got to be imputed to the third defendant. The fact 
that the Official Assignee in his sale deed did not refer to the mortgages of the 
plaintiffs cannot in any way affect the latter’s rights, Further, the facts of the case 
also clearly show that the third defendant who is no other than the mother-in-law 
of the mortgagor, knows every detail and fact connected with the transactions. 

On the question of the rights of the plaintiffs as against the new construction 
we have no doubt whatsoever that the view taken by the learned City Civil Judge 
and his findings are perfectly correct and sound. é.récitals in the two mo 
deeds, Exhibits А-1 and А-2, are unambiguous and clear and the security which is 
furnished is not,only the land and the b ding then existing but expressly takes in 
any building or buildings that may be put up in future. ‘Some argument: was 
advanced in the Court below, as well as before us, that the moneys advanced by 
the plaintiffs were not utilised by the mortgagor for ing up the superstructure 
in destin: and that some, other moneys were ае ор. clearly of the 
opinion that the circumstance, even assuming it to be true, has absolutely no bearing 
on the question. : ° Р xs Ea . ^ у 

The main point which was stressed before из by tlid'learned Counsel for the 
respondents was that as the mortgagor had ak a life interest, the rights of the 
mortgagees as against the superstructure. newly built would enure only so long as 
the mortgagor was alive, and that on his death, the whole right became хл шз 
there being no distinction between the land and the cture. In support of 
this argument learned Counsel relied upon the lish Law of Fixtures 'upon 
the maxim guid ne tnasdificatur solo, solo cedit. Не also relied upon a judgment of 
the Calcutta High Court in Kunderpa Nath у. Jogendra Nath!. There is no substance 





1. 12 Gal. L.J. 391. 
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in this contention. This maxim—whatever i$ to the soil. belongs to the soil. is. 
a rule of considerable antiquity and has been held to be inapplicable in this а 
The following 'classical statement of Sir, Barnes Peacock’ in. 
Раман 4, Bandhan Bhattacharjee? has been followed ‘in all the subsequent cases 
as représenting the true position of law in India; `’ ide sah ee ra eit 

“ We think it clear that, according to the uxages'and customs of this ‘country, buildings and 
other such improvements madè on the land do not, by the mere accident of their attachment to the 
soil, b»come the property of the owner of the soil ; we think it should be laid dawn as а eral 
rule thatif he who makés the improvement is not a mere trespasser, but is in мі ст апу 
bona fids title or claim of title, he is entitled either'to reriové the materials, restoring the land to the 
state in which it was before the improvement was made, or to obtain compensation for the -value of 
the building ifit is allowed to rémain forthe Benefit of the owner of the soil the opti of taking the 
building or allowing the removal of the material, remaining with the oWner of the landin those cases; 
in мпісп the building is not taken down by the builder during the continuance of any estate he may 
pomes. A ey i : E 
In India the view has been uniformly, taken that the English doctrine of fixtures, 
as to buildings would not apply, and that the. -who builds on.another's land; 
should be allowed to remove the materials; Vide Beary v. Kunkibi* which contains. 
а relevant discussion of the case-law on the matter.) ° ERE OE 

' Ira recent judgment of the Supréme Court in Dr. K. A. Dhairyawan and others v. 

- R. Thakur and others?, the question arose as to how far the superstructure put up 

the lessee-would get annexed'to Нё land so as. to.vést title thereto in {һе lessor 
under the abovesaid maxim." The Supréme Court after wreferring with. approval 
to the statement of the law of Sir Barnes Peacock іп Thakoorchunder Poramamick v. 
Ramdhave Bhattacharjes! held that the English law of fixtures is inapplicable-in India, 
and that the lessee continued, to be the owner, and that the-superstructure would 
not vest in the lessor. The same question arose in a somewhat slightly ot 
context in a latter judgment of the арке Court in S. A. Tuljaram Desai v. Vi 
Rao Tkube*. In that case.the Supreme Court held that, eyen though watan land 
was inalienable and, therefore, could not be sold іп execution the same considerations 
would not apply to a wada (house) constructed on the site which was watan land 
on the ground that the superstructure cannot be ed as an inseparable accretion 
to the land. The principle of this decision would apply to the instant case. Vids 
for a succinct statement of the law, Mulla, Transfer of Property Act, fourth edition, 
page 20. We are, therefore, of the opinion that the plaintiffs will be entitled to a. 
mortgage decree in respect of house No. 5-A, Nowroji road, newly constructed: 
though subsequent to the mortgages. ^ ' ` ANE ' 

Learned Counsel for the respondents next submitted that the decision in Original. 
Petition No. 30 of 1956, the proceedings under section 69-A of the Transfer of 

Act operate as res judicata and that the plaintiffs cannot seek any remedy 
as mortgagees in respect of'the property in question. .: There is no substance in 
this contention. ' А perusal of the provisions of section 69-A of the Transfer of Pro- 
perty Act shows that an order in & pr thereunder cannot operate 
as res fudicata, as the City Civil ee ee a ee a 
judicate upon competing question of title. The limited jurisdiction conferred upon 
the Court is to appoint a person as a Receiver under the contingencies mentioned ` 
in sub-section (2) ofsection 69-A. The Court has no power to decide any other ques~ 
tion. Sub-section (10) of section 69-A which provides for an application being made 
to Court for its opinion or advice or for direction respecting the management :and: 
administration of the mortgaged pro does-not confer any jurisdiction in the 
Court to adjudicate upon questions of titlé. ‘The order of the City Civil Court in: 
Original Petition No. 30 of 1956, cannot, therefore, operate ab res judicata. 

In this connection reference'may be made to the judgment of the Privy Council’ 
in Bhagwan Din and others v. Gir Har-Saroop and others*, in which the question arose 
' whether the doctrine of res judicata would apply to a decision of the District Judge- 
in a proceeding under sections 3 and 6 of the Charitable and Religious Trusts Act 


1. 6 Suth.W.R. 228 (ЕВ) ^ ` 4. p 2 MLJ. 142. 

2. LL.R. (1960) Ker. 115. е М 5. (1999) LL.R. 15 Luck 1, 5 (P.0.): L'R 
3. (1958) 8.С.]. 1060: (1959) S.A.R. 799. 67 I.A. 1:(1940) 1 M.E.J.l. | 
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of 1920. The Judicial Committee held that the fact that in a p ing under sec- 
tions 3 and 6 of the aforesaid Act the District Court ordered accounts to be furnished 
by the trustees holding that the trust in question was a charitable and religious 
trust did not operate as res judicata in a suit filed by the owners of the property to 
establish that no such charitable or religious trust existed. Sir George Rankin 
delivering the judgment of the Board put the matter thus approving the view taken 
in Haidarali v. Gulammohiuddin!, and Nath v. Нап Ram? ; 


“ Tasir Lordships agree with the Опісғ Court. They hold that the decision of the District 
Judge under the Act of 1 decision from which by section 12 there is no appeal—is a decision in 
a summary proceeding which is not a suit nor of the same character as a Suit that it has not been made 
final by any provision in the Act ; and that the ine of res Judicata docs not apply so asto bar a 
regular suit even in the case ofa p: who was a to the proceedings under the Act...... "P 
It 1з readily intelligible that the District Judge should be required to stay edings under the Act 
in апу case in w исп the person against whom they have been taken is illing to bring a suit. But 
4t would be both drastic and. anomalous to ide that a person іш possession, tf not willing to 
bring a suit to establish his own title affirmatively, must be content to abide without right of appeal 
by the decision of the District Judge in & proceeding of this character. The terms of section 6 of the 
Act are intended, in their Lordships’ view to define the consequences of such an order as was made in 
this case by tne District Judge on Ist October, 1930, but the words “ifa trustee without reasonable 
excuse fails to comply” cannot be read to exclude а contention in a regular suit that the plaintiff is 
not a trustee or to prevent a similar contention being raised by & defendant toa suit under 
section 92 of the Code. "” ' 2 
"This was followed in a later judgment of the Pri Council in Rama Rao у. Venkata- 
rainam*,in which it was held that an order of the District Ju under section 8 
holding certain property to be public charitable trust property does not operate as 
res judicata. 
In Prem Nath v. Hari Ram}, Jai Lal, J., delivering the Judgment on behalf of the 
Bench has stated the law thus : : "s 
“ Tne only question that falls to be decided on this appeal is whether this property has been 
-proved to have bsen dedicated for public religious objects. A subsidiary question was raised 
thouga not pressed on behalf of the respondents that the decision of Mr. Johnstone in 1924 holding 
that the property was not a religious endowment operates as res judicata to the present swt. There 
is, howzver, in my opinion, no force in this contention. It is true that the Charitable and ‘Religious 
“Trust Act of 1920 authorises the District Judge to decide the question whether the property is or isnot 
d:voted to public, religious or charitable purposes ; this however, is only in order to enable him 
to dttermine whether he would or would not order the respondents to file accounts. No appeal is 
allowed from his decision and the District Judge is not empowered to enforce his order to file 
accounts if he decides the question of the nature of the in favour of the applicants. The 
only effect of the disobedience of the order of the District Judge is that a suit can be brought 
against the respondsnts without the sanction of the Advocate-General,asis ordinarily required by 
ection 92 of the Civil Procedure Code. The proceedings of the District Judge are of a summary natare 
end do not fall within the definition of a suit, it is impossible to hold under the circumstances that his 
decision was intended -to operate as res judicata,” ` ; 
Applying the rationale of the above decisions we hold that the machinery по 
under section 69-A is purely of a summary nature and does not contemplate any 
decision or adjudication so as to attract the principles of section 11, Civil Proce- 
dure Code. ; 


The appeal is allowed and the plaintiff's suit is decreed as against the super- 
structure 5-À Nowroji Road with costs throughout as against the third defendant. 


The fourth defendant-has preferred a memorandum of cross objections "with 

to the award of costs: In view of the claim made by him he was made a 

and he did not state in the written statement that his claim has already been 

satisfied. On the legal contentions he took up the same untenable pleas as the 

other defendants. It now ires that his claim has been fully satisfied. But, 

än view of his conduct, we think that he is not entitled to any costs either in the trial 
Court or in the appeal. 


The memorandum of cross objections is, therefore, dismissed, but without costs. 


V.K. == ` Appeal айошей. 


1. 9 I.L.R. 58 Bom 623. 3. (1947) 1 M.L.J. 400 (P.C.) 
2. (1934) LL.R. 16 Lah. 85. ; 
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` [FULL BENCH | 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
Present :—Ми. P. CuaNpDRA Reppy, Chief Justice, Mr. Justice 
P.S. ecu ANO. Ме uae NATE [ 


ка рә | ms a Petitioner* 
The шешт of of „нан (The Collector of Chingleput) 

Madras Розмай Ad pu wa баа (9) ернін аы SURE ANNE 
-reconstitution ef. Panchapat-—Presidext and Vice President ne net pei olectad —Validity сс 


porary Presideni—— Pocpers ef suck a President to ing Meri 
UP cackapeds (Шаш of Previdents and Vier Provides Ruler ( me (isl) 1) (в) (9]. 


The petitioner filed & petition under Article 226 of the Constitution of India, 1950 praying for 
~ tthe issue of a writ of quo warrants тшшш мерт ee eee 
hold the office of Nerungulam 
ce aie лыы Scis wu appointed the Temporary Русие who 
‘convened a meeting of the Panchayat where-at she was co-opted as a m 


The pétidloner contended inte al that the Trssector had ао powers toappolntin а Gase of ordinary 
vacancy, but only in cases of casual vacancy and that too when there was no Vice-President and that 
-in the context of sub-sections (1) and (2) of section 34 of the Act pe: of 1958) sub-section (3 
rthereof contemplates only а casual vacancy and not an ; he further cont 
that there was ho meeting held at the Office of the Panchayat ibe bad not been legally co opted: 


- Held: ER лаке Ceram рина ши Шен: a statute must prime fecie 
Фе given their meaning 

Sab-section (3) of section $4 ofthe Act commences with the words ‘‘ when the office of President 
is vacant.’ Indisputably the words cover both the ordinary as wellascasua! vacancy ; it is also 
-conceded ‘vacant’ is wide enough to cover сатпа! аз well as ordinary vacancies. The words of the 
section are plain and thereareno justifiable reasons for departing from the salutary rule of construc- 
-tion or for adopting of a narrow interpretation. The last portion of the sub-section is significant. 

ID eter eol жы duri йөген econo Ita case Ga d тда ы р iSi 
d RD D OH ks PO A (i.¢., ordinary vacancies in cases 
-of panchayats members of which are newly elected. 

“Addl, Dt. Panchayat Officer v. Venkeiarama Iper, (1960) 2 MLJ. 75, affirmed and applied. 

Surpaaareyanamuriky v. Siats of A.P., (1957) 2 An.W.R. 176, dimented from. 

eee! (a) ( рд the petitioner to show that the first act to be performed is the 

о рава for co-option ofa Member could be held the T 
dei Te eee Alison ad posible! cannot be equated with immediately, и omnes 
e A PODIE there is no indication thatthe election ofa President should precede every oth 

of the Panchayat: The Temporary President has got all the powers of an elected 
Pede ris the cea 

The fact of holding a mscting relied on by the respondents is enquiry directed to 
“be held by the Collector and it is entirely within the purview ofthe Revenue Divisional Officer. 

Queane.—W acther the election of the Poosident should follow only after со-орііоп of member? 


Petition under Article 226 of the Constitution of India, High Coan that in the cir- 
urt 


‘cumstances stated and in the affidavit filed therewith the will be pleased 
to issue a writ of gwo warranto calling upon the eleventh Respondent to show cause 
under what legal authority she purports to hold office as of Nerungulam 
Panchayat etc. 


When the Petition first came on for hearing before a Bench (Chandra Reddy, C.F. 
and Kailasam, J.) the Court made the following Order of reference to a Full 
Bench 


Chandra Reddy, C.F7.:—Sri Vedantachari aria that the decision of the Division 


Bench of this Court in Additional District Рапс v. Venkatarama Iyer’, revers- 
ing the judgment of Balakrishna Ayyar, J., in o. 192 of 1959 requires reconsi- 


*W. P. No. 942 of 1965 and W. A. No. 102 of 1965. 10th August, 1965. 
and C. M. P. No. 4892 of 1965. 
1. .(1960) 2 M.L.J. 75. 
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deration, We feel that there is forcé in this submission of Sri V. Vedantachari. 
Post this petition апа the appeal ‘before'a Full Bench оп 5th August, 1965. 
Meanwhile four copies of the Rules will be filed-into Court, 


In pursuance. of the above order! the petition and appeal came. on for 
hearing before the Full Bench (Chandra “Reddy, C.J.and Кайазат and Natesan, F.Y. 


V. Vedantachari for К. Parasan and R. Krishnamachari, for Petitioner (in М.Р. No. 
942 of 1965 and for first Respondent in W. A. No. 102 of 1965 and C.M.P. \No.. 
4932 of 1965). 

The Additional Goverriment’ Pleader’ on behalf of” thie’ Respondents ' l'and"? 
in W.P. No. 942 of 1965 and on behalf of the first Respondent i in WA. No. 102 of 
1965 and C.M.P. No. 4932 of 1965: . Se ocu 


` В. Sundatavaradan, for Respondents 4 and’ 63 in W.P. No..942 of 565. 


С. Ramanujam, for 11th Respondent ih W.P. No: 942'6f 1965 and for Appéllant 
in W.A., No. 102 of 1965. and for. Petitioner i in C.M.P. Np::4932 of.1965. 


J- Kaliakarajón, fot Respondents 3, 8, 9 and 10 ix WP. No: d of 1965. 

~ The Judgment: of -the. Court маз delivered, by » "ma 

Chandra Reddy C.7.:--The point that presents itself before the Full Bench i is 
whether a Tem President can be appointed реп е election of a Village 
Panchayat. Thi question has has been referret to the' piaig thee as the souhdness. of 
the decision in Additional District Panchayat Officer v. Kenkatarama Iyer}, was llenged 
before the Division Bench: before.which it came: fitst-for ШФ Before 
o 


materia problem in the.light of; the statutory.. Brovibions sve will wellto state the 
ial facts which lie in a narrow compass. * ~ Wl cete qon 


` Elections i in 'Nérungulam Panchayat were, held on-30th Jan 1965, and nine 
ns were elected to that Panchayat from, three wards. R thereafter, 
1.6., оп Ist Feb , 1965, the Revenue Divisional Officer, to whom the powers of 
the Inspector are elegated for particular purposes, appointed one N.R. Krishna- 
swami, who is the third respondent herein, to discharge the functions of the President. 
ее there was a meeting of this Panchayat ‘under the Presidentship of this 
1 and his wife, the eleventh respondent, was co-opted as a member of 
the Panchaya to the third respondent’s version there was a meeting 
of the eae NE after notice to all the members and the eleventh respondent was 
co-opted at that meeting. But, as the proper procedure was not followed, another 
meeting was summoned: on 24th February, 1965, at which again the eleventh :res- 
pondent ‘was co-opted unanimously by the Members preserit. The petitioner does 
not accept the truth of this version. It is his case that there was really no meeting 
either оп the I7th or the 24th, that in fact heand four other members of, the 
Panchayat were awaiting at the Penchayat Office to attend the meeting, but none of 
the other Members and the Temporary President turned up at the Panchayat Office 
and that the resolution шуру бе di eleventh respondent must. have been recorded 
somewhere else nin su c third respondent ип with. ше xi three 
Members. p e ens TS 
It is to impugn.£his арнап that the Aid of this Court i ig sath under Article 
226 of the Constitution./ The co-option is chall mainly-on the objections : that 
it was not competent for the Revenue Divisional Officer to appoint the third res- 
pondent to arge the duties of.a President in a matter-like the c present orie; that 
the notice alleged to have been issued by the, third, ndent for the meetings of 
the 17th and 24th were defective in that rule 7 framed under Notification No. 47 
was not complied with and that there was really no meeting of the ОЕ оп ће 
24%: ав alleged by the third respondent and his followers. ] 
, At this stage we will turn.to section 34 (3) qf Madras Act. XXXy of 1958 the 


proper interpretation of which шана an answer to the Озера By the 
writ petition. “ o,f ft 


“hae 





1. (1960) 2 M.L;J. 75. 
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“ 34 (1) When the office of Presid*nt is vacant, the Vice-President shal] exercise the functions 

of the Prendent until а new President is declared elected and assumes office. pee ; 
(2) Ifthe President has bzen oontinuously absent from jurisdiction for more than thirty days 
' or is incapacitated, his functions, during suci absence or incapacity shall, except in such circum. 
stances аз may be prescribed, d:volve on the Vice-Presid-nt ; ў 
(3) When the office of Preuid-nt is vacant or the Presd-nt has been continuously absent from 
isdiction for more than thirty days or is incapacitated and tuere is either a vacancy in the office of 
ice-President or the Vice-President has ben continuously absent from jurisdiction for more than 
thirty days or is incapacitated the functions of the President shalldevolve on a Member of the 
Panchayat appointed by the Inspector in t.us behalf, and if no Member ofthe Panchayat is avail- 
able for such appointment, on such person as may be appointed by the Inspector in this behalf. 

Tae Member of the Pancaayat or the person #0 appointzd (wi вза bs styled the Т 
Presid*nt) anall perform the functions ofthe President EB to such restrictions and conditions as 
may b: prescribed, па, а new President or Vice-President is declared elected and assumes office, 
or either the President or the Vice-President returns to jurisdiction or recovers from his incapacity, 
as the сазе may be." 


We are not very much concerned with sub-sections (4) and (5) in this enquiry. 
Now the question posed is whether sub-section (3) empowers the Inspector or his 
delegate to appoint either a Member or an. outsider to perform the functions of the 
President. * i ' 


Sri Vedantachari, the learned Counsel for the appellant, submits that section 
34 (3) in unavailable to the Inspector in a situation like the present as that could be 
invoked only in cases of casual vacancies. He maintains that this provision does not 
a case where a Panchayat is non-existent and yet to be re-constituted. It 
is said that only when a Panchayat is functioning and a casual vacancy arises that 
resort could be had to this section. As justifying this contention learned Counsel 
relies upon sub-section (1) which talks of a Vice President ising the functions 
of the President when the office of the President is vacant. He ceged that it is only 
in cases of a Panchayat actual'y functioning that the situation contemplated by 
this sub-section can arise, viz., the office of the President being vacant but that of 
the Vice-President filled. Could there be a President while the office of the Presi- 
dent remains unfilled awaiting the reconstitution of the Panchayat? He says that 
the whole scheme of this section in that the I tor should be clothed with the 
authority to appoint a Tem President only in cases of casual vacancies or in 
cases of the President or the Vice. ident being incapacitated for reasons enumera- 
ted therein. It is inapplicable to the interregnum between the election of the Mem- 
bers and that of the Vice-President after the general election to the Panchayat. 


At the first flush this argument appears to be very impressive, but a deeper consi- 
deration will lead to its rejection. ' ' 


It should be remembered that sub-section (3) commences with the words, 
4“ when the office of President is vacant”. Indisputably the word vacancy covers 
both ordinary as well as casual vacancy. But the contention of Sri Vedantachari 
is: what ever might be general import ofthe expression “when the office of President 
is vacant ”, the context in which it occurs compels us to confine it only to a casual 
vacancy. Otherwise oe to learned Counsel, all the contingencies contem- 
plated by that section would be unmeaning. We аге not disposed to accede to 
this proposition. ` 

It is true that all the possible contingencies are within the contemplation of the 
section. But it does not follow that the case of ordinary vacancy is excluded 
from the purview of this section. Merely because provision was шаг the appoint- 
ment of a Tempo President in the context of a casual vacancy or of the incapacity 
of the President or Vice-President to exercise his functions it does not mean that 
ordi 'vacancies are beyond the pale of this section. If as conceded—and it 
‘cannot be seriously disputed— the word “© vacancy" is wide enough to cover casual 
as also ordinary vacancies is there justifiable reason to cut down the content of that 
expression ? In our opinion, far from there being any reason in favour of such a 
suggestion, the reasons are iue у in favour of our giving it а natural, 
plam and grammatical meaning. It is the golden rule of construction of statutes 
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that the words of a statue must, prima facie be given their ordinary meaning. As 
stated in Maxwell on the Interpretation of Statutes, (Page 7). 

*Waere, in construing general words the meaning of which is not entirely plain, there are ade- 
quate reasons for doubting whether the Legislature could have been intending so wide an interpreta- 
tion as would disregard fuadamsntal principles, then we may be justified in adopting & narrower 
construction. Atthe same time, ifthe choice is between two interpretations, the narrower of which 
would fall to achieve the manifest purpose of the legislation, we should avoid & construction which 
would reduce the legislation to futility and should rather the bolder construction based on 
the view that Parliament would legislate only for the purpose of bringing about an effective result.» 
We are not persuaded that the language of section 34 or the context in which it 
occurs warrants the adoption of a narrow in tation. The words of the section 
are plain and there are no justifiable reasons for departing from the salutary rule 
of construction. We therefore feel on a careful consideration the section can reason- 7 
ably be construed as taking in all situations including that bearing on ordinary 

Further, even ifit can bear two interpretations we have to reject the onesuggested 

Sri Vedantachari in favour of the other for the reason that the latter advances the 
object for which it was enacted: The construction which Sri Vedantachari invited 
us to adopt will impair the usefulness of the section and would render it practically 
futile.. The need for the appointment of a temporary President generally arises 
only in regard to election of ident pending the reconstitution of the Panchayat. 
The appointment of E to perform the functions of a President is not of 

frequent occurrence. t being so, could it be posited that the Legislature did not 
contemplate cases of ordinary vacancies? Could it be that the Legislature, while 
providing for all possible contingencies, failed to provide for cases which frequently 
arises? We cannot attribute carelessness or inadvertence to the Legislature expeci- 
ally in regard to matters of general occurrence we will presently show that there is 
no other provision either in the statute or in the Rules framed thereunder and how 
the construction placed by the Counsel for the petitioner will lead to extraordinary 
resultsin regard to several of the Panchayats Members of which are newly elected. 
It is true that Sri Vedantachari is nd in his submission by a judgment of 
Balakrishna Ayyar, J., in S. Venkatarama lyer v. Ths P. of Kadayanallur village}. 
and that ofa Division Bench of the Andhra Pradesh High Court in Suryanar 
v. State of А.Р.®. In the first case a similar situation arose in that the jurisdiction of 
the Inspector to appoint a Tempo President pending the reconstitution of a 
Village Panchayat was put in issue er section 25 (3) which is the ancester ‘of 
section 34 (8). The present section is in the same shape except for the difference 
that one sentence is added to clause (8), viz. . 

* and if no Member of the Panchayat is availablo for such appointment,on such person as may 
be appointed by the Inspector in this behalf.” 

The real part which the last sentence played in the context of this enquiry will be 
referred to its proper place. 


The learned Judge opined that section 25 could not be resorted to by the Inspec- 
tor in cases of ordi vacancy of President and that its applicability was limited to 
a casual vacancy. ile conceding that the expression vacant” was wide enough 
to comprehend both kind of vacancies, casual and ee he opined that the con- 
text was repugnant to the argument advanced on behalf of the ditional Govern- 
ment Pleader. In his view that provision would govern only а case of a Panchayat 
existing and functioning but where the President and Vice-President have ceased to 
function for some reason or other. In his Кк sub-sections (1) and (2) of section 
25 manifestly assumed the prior existence of à Panchayat and what sub-section (3) 
did was to combine the situations provided for by both the sub-sections in relation 
to the office of the President and of the Vice-President and that being so it was 
unlikely that provision would have been inserted in such context for the election of 
the President. . The learned Judge says, . ' 





1. W.P. No..192 of 1959. ; р . v*.2. (1957) 2 An.W.R. 176. 
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**['he history ofthe Act is also against this contention ofthelearned Additional Government 

der. Section 21 ofthe Act as it was passed in 1950 made clear provision for the а 
President and the Vice-President ofthe Panchayat were to be elected. Section 25 ofthe Act now stands 
in the game shape as it stood in 1950. Having made clear provision in section 21 for the election of a 
President it is hardly likely that further provisionsin that would have been made in so oblique 
and indirect mamnerin section 25. Section 21 was amended in 1957. But, by some curious 

Or omision necessary о was not айе in the Rules for the Election ofa President. A lacuna 


has thus come into being.' " 


Now, has any provision been made for the election of the President after new 
elections to the Panchayat а from the rule extracted herein and section 25? 
It is convenient to read here the relevant rules. 


“2. (1) Taeelection ofthe President or Vice-President ofa Panchayatshall be held in th 
office of the chayat where there is onc, and in case There ls ho each саа à conspicuous 
place in tne village, by tho Msmbers at a meting thereof specially conveyed for the purpose. 

(2) (1) such meeting be сопуепей as soon as possible after the occurrence of the vacancy. 
i (в) in the case ofthe election of the President of a Panchayat, by its Vice-President, and if there 
не а vacancy mne office ofthe Vice-President or he has been continuously absent from jurisdic- 
j more taaa fifteen days or is incapacitated by the person appointed the election authori 
in this behalf; and P m 

(b) in the case of the election of the Vice-President of a Panchayat, by the President of the 

yat. 

(li) Notice ofthe day and hour ofthe meeting shall be given to the members at least five clear 
days previous to the day of the mecting. 

(3) Such meeting shall be presided over :— 

(a) ifheld for the election ofthe President of a Panchayat, in cases falling under sub-section (3 
of section 25 ofthe Act by the person appointed by the election authority to convene the meeting 
in other cases by its Vice-President or if such Vice-President himself do stand as a candidate at the 
election, or in his absence by a Member ofthe Panchayat, not intending to stand as a candidate at the 
election, chosen by the meeting to preside for the occasion ; and 

(b) if held for the election ofthe Vice-President ofe Panchayat, by the President ofthe Pancha- 
qeu A Momberthereofnot intending to stand as a candidate at the election chosen 


the mecting to preside for the occasion ”. 


It is clear that the rules apply to the vacancies falling within the and 

of section 25. Admi y there is no other provision bearing on the election 

of the President and Vice-President of the Panchayat. Ifso the Act has not made 

any provision for ordinary election of the President and Vice-President. The 
learned Judge was conscious of this fact but he explains it by saying that i 


“ by some curious mischance or omission neccesary ision was not made in the Rules for the 
election of a President. A lacuna has thus come into being." 
We fail to discover any basis for this assumption. Sri Vedantachari ts that 


at the time when the Rules were framed the rule making authority must have been 
aware of the intention of the eas to bring in a comprehensive legislation 
some time later which will provide for elections of President and Vice-President 
after re-elections to the Panchayats and so, it was content to make rules relating to- 
casual vacancies or the contingencies envisaged in section 25. 


We are not impressed with this argument. For one thing the legislative measure 
which amended Act X of 1950 and obtaining at the time the quoted rules were 
made was introduced in the Legislature only in November, 1959 and it is too much 
to contend that nearly two and a half years earlier the rule-making authority 
anticipated the ing of the Amending Act. Moreover the general clections 
were coming off in 1958 and one could reasonably think that these Rules were made- 
on the eve of the new élections to provide for election of the President and Vice- 
President, It would have been far from the object of the proper authority to provide 
only for extraordinary situations and not for ordinary situations. 

Further, it is worthy of note that no additional provision was made in this 
behalf in the Amending Act. Sri Vedantachari asks us to assume that by the time 
the Amending Act was passed the Legislature and the rule-making authority forgot 
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&bout the lack of provisión in the Rules in this regard and everyone concerned 

We are not disposed to indulge in farfetched guesses and to ascribe inadvertence 
and’ incomprehension either to the Legislature or to the rule-making authority. 
We must take it that the islature and the rule-making authority understood 
the need for provision for election of President after fresh elections to the Panchayat 
and made the rule > in that form, being satisfied that section 25 (3) takes in all 
situations. Of course, if an ordihary vacancy does not fall within the ambit of the 
section on a plain reading of it and such an intendment cannot be gathered from 
the language it is a differeht matter. MEL 
Dn { d t К: PAP DAN "m › 

Tf the view of the learned Judge were ted there would have been a stalemate 
in Аа of most of the Panchayats the Members of which were newly elected. 
'The id 


à 
` 


ent and Vice-President will not be validly elected though, the elections 

to the Panchayat were completed. Ме do not see any reason why the construction 
of the statute which will result in such a position should be adopted ‘especially 
when it is opposed to the plain and grammatical meaning ofthe words used in the 
statute. Moreover, all the Panchayats in the State would have been left without 
anyone to administer them in the interregnum between the reconstitution of the 
Panchayat and the election of the President. It is true that anticipatory, elections 
are provided for in the Act, but the Act contemplates election after the expiry of 
the term of the President and Vice-President under section 10 and section 17 (2) 
Proviso respectively. Surely it would have been far from the intention of the 
islature and the rule-making authority to bring about such a result by omitting 

pu Dues elections from the purview of section 25 of the old Act which is the predeces- 
sor of section 34 of the present Act. As we have already stated, under Act X of 
1950 cither as it origiaally stood or as subsequently amended there was no other 
provision for the appointment of a T rary President. .So apart from the stale- 
mate in relation to elections the Panchayats in the State would have been left 
"without anyone to administer them in the interregnum between the reconstitution 
of the Panchayat and the election of the President. Such a situtation also could 


not have been envisaged by the Legislature. 


Sri Vedantachari could not draw our attention to any other provision in the 
Act authorising the Inspector to appoint a Temporary President. Such a situation 
could not have been envisaged by the Legislature. | 


‚ We next proceed to deal with the question whether the Panchayat does not 
exist merely because the President and Vice-President are not elected. Section 4 (3) 
which is the predecessor of section 8 (3) makes every Panchayat a body corporate 
by the name of the village or town ified in the notification issued under section 3. 
It shall have tual succession and a common seal and subject to any restriction 
or qualification imposed by or under this Act or any other law, shall be vested with 
the capacity of suing or being sued in its corporate name, of acquiring, holding and 
` transferring property, movable or immovable, of entering into contracts and of 

doing all things necessary, proper or expedient for the purposes for which it is 
«constituted. пааша constituted for each village is а body corporate having 
perpetual succession. a Panchayat is to continue as a body corporate in spite 
.of vacancies in the office of the President or Vice-President. Even when one set 
of Members retire by efflux of time the Panchayat as such is not dissolved but only 
new Members get in co ent upon new elections. Therefore, we cannot sub- 
scribe to the view that the Panchayat is non-existing and non-functioning merely 
because the office of President and Vice-President are unfilled. Moreover, section 20 
of Act X of 1950 corresponds to section 29 of the present Act and it postulates 
that there shall be a President and a Vice-President for every Panchayat which 
implies the existence of the Panchayat. These circumstances negative the theory 
that a Panchayat will have no legal existence pending the election’of the President. 
For all these reasons we disagree with the view expressed in Writ Petition No. 102 
of 1959. ret LA E ; MOM addis 
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It is not necessary for us to deal tely with the reasons given 
in Suryanar v. State of Andhra Pradesh! for the reasons adduced by us in 
dealing with Ње judgment in Writ Petition No. 192 of 1959. Balakrishna Ayyar, J., 
relied upon this decision in support of his conclusion. Suffice it to say ‘hat we 
express our respectful dissent from Sı ауапатигіћу v. State of Andhra Pradesh}. 
The judgment of Balakrishna Ayyar, J., was reversed by a Division Bench of this 
Court consisting of Rajamannar, C. J. and Basheer Ahmed Sa’ »J- in Addl. 
Dist. Panchayat Officer, Tirunsloeli v. Venkatarama Гувт?, the soundness of which was 

uestioned, as mentioned earlier, by learned Counsel for the petitioner. The 
Division Bench expressed the opinion that section 25 (3); ancestor of section 34 (3) 
of the present Act, comprehended several possible contingencies, viz., that neither 
а President nor a Vice-President’ is availablé to discharge the functions of the 
President. ' It dealt with every class of contingency'in: which neither the President 
nor the Vice-President was available and one of the reasons for the President not 
oe available was when’ the’ office was vacant: In coming to: the conclusion 
the learned Judges relied on the ‘other sections of the enactment which point to 
the conclusion that section 25 (3) was intended to include all vacancies. They 
were also of opinion that sub-section (3) was not a'mere combination of the situations 
within the contemplation of sub-sections (2) and (3) but wider than that. They 
were disinclined to with the opinion expressed in Svryanarayanamurthy у. State 
of Andhra Pradesh}, which: took the Hew that the language of the several provisions 
Mentioned in section 25 (3) of that Act which is the same as in by 
Balakrishna Ayyar,‘J., clearly postulate: the, existence of the’ Panchayat with a 
President and Vice-President and vacancies occurring in-both offices and that 
the Inspector could; not appoint a Temporary President in cases where it would 
be inappropriate to say that there was a vacancy in the office of the President 
pending the reconstitution of the Panchayat. : EE "E ee a 

We are in entire agreement with the principles underlying Addl. Disi; Panchayat 
0 , Tirunslpeli v. Venkatramia Гат". We feel that the rule stated therein is correct, 
if we may say so with respect, and the decision does not require reconsideration. 
"The doctrine of Addl. Dist. Panchayat Officer, Tirunelveli v. Venkatrama Tyer", applies 
with full vigour to the t сазе às the "of section 34 is in pari materia 
with section 25 (3) of Act-X of 1950 except for the small difference which in our 
opinion brings out in bolder relief the intention of the Legislature, by the addition 
SPARE causa teked to above и, vr Ж 

“If no Member of the Panchayat is available for such appointment, on such person 
appointed by the Inspector in this behalf.” muc мае 
This clause a. fortiori establishes that section 34 (3) covers cases of ordinary vacancies. 
It contemplates a situation where the members of the Panchayat are not yet elected 
and negative the theory that it isonly in cases where all the Members of the chayat 
are elected and the President and Vice-President are elected, but a casual vacancy 
arises for one reason or another. The fact that under the new Rules provision is 
made appointing someone by the election ' authority to convene a meeting for the 
election of the President and Vice-President under a Panchayat does not make 
any difference in the in tation of section 34 (3) corresponding to section 25 (3) 
of the old Act. We would refer to some of these rules in another context. ' 

There are yet other reasons which impel us to hold that section 34 (3) contains 
a general provision so as to take in all situations including reconstitution ‘of 
Panchayats. The group of sections beginning with sections 24, 29. and ending 
with 33 lend deep colour to the view exp above. Section 29 provides for 
the election of the President and the Vice-President and section 30 postulates that 
the election of the two officers will be from among its Members and in accordance 
with such procedure as may be prescribed. Section 31 lays.down the procedure 
for the election of a President when no President or even a Vice-President 
had been elected in the previous meeting. Section 32 significantly talks of office 
Xf President and Vice-President. · This section refers to the cessation of office of 
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the President or Vice-President after efflux of their term of office. Section 33 refers 
to the functions of the President. Then comes section 34 which provides for the 
appointment of a Temporary President in any of the contingencies recited therein. 
In such a situation could it be said that the cessation of office of President and Vice- 
President by efflux of time was excluded from the scope and ambit of section 34? 
In our opinion, it will not be reasonable to hold that such an exclusion could 
be inferred. For these reasons we are disinclined to accept the theory pronounced 
by Sri Vedantachari. Р 


Sri Vedantachari next invited us to hold that section 34 would not govern 
ordinary vacancies because the expression ‘ fill up’ would not have been used in 
the context of ordinary vacancies. We are not disposed to give any weight to this 
argument. We are unable to discover any reason why the words ‘ fill up’ should 
be confined to casual vacancies. That apart, throughout the enactment the expres- 
sion ‘ fill ' is used both in the context of a casual vacancy as also an ordinary vacancy. 
In fairness to Sri Vedantachari it must be mentioned that when his attention was 
drawn to several sections of the statute which talk of filling the vacancy, both in 
the context of casual vacancy and ordinary vacancy, he did not persist in that 
argument. 


We are, therefore, unable to agree with the narrow construction. propounded 
by Sri Vedantachari. 


The next d to be discussed is whether a member of a Panchayat appointed 
under section 34 (3) to D the functions of the President can convene a meeting 
for the co-option of a Member? In this context it is useful to recollect what 
propa (5 of sub-section (3) says, namely, he shall perform the functions of the 

ident subject to such restrictions and conditions as may be prescribed until a 
new President or Vice-President is declared elected. So, within the limits prescribed 
by the Rules to be framed by the concerned Government the Temporary President 
can exercise the functions of the President. At the time when the co-option is 
alleged to have taken place there was no ү against the Temporary President 
summoning a meeting for co-option. It was only on the 4th March, 1965, that 
the disability or prohibition against convening a meeting for co-option was added 
to the list of restrictions and conditions to be imposed on the Temporary President. 
So at the time when the co-option is said to have taken place the present disability 
did not exist. That being so can we now read anything into sub-section (3) as 
pon the Temporary President from summoning a mecting for co-option 
prior to the making of the rule imposing a further restriction referred to above ? 


Sri Vedantachari invites us to hold that it was not within his power to do so 
because the co-option of a Member was a corporate act which could be шй с 
only after the election of the President and Vice-President is completed. To 
substantiate this doe oe he relies on certain passages in Halsbury’s Laws of 
England, Third Edition, Volumes 9 and 24. In paragraph 96 of Volume 9 it is 
stated (page 49) : 

‘Where a corporation aggregate has a head, no corporate act, other than the election of а new 
head, can be done without the presence of the head ; and this is so though no provision is made for 
it by the charter. The act of the head and & mapu ofthe members is the act of the corporation, 


will be though the others do not c. Bo, when the chief office or head consists of more 
than one individual, no corporate act can be done unless the chief office is completely fall.” 


In paragraph 733 of Volume 24 it is stated : 

Ths cote U for thls purpose. олзны ое outgoing mayor, tho alderaien ofhee thia the, outgoing 
aldermen, and the newly elected councillors.” 

We fail to see what assistance these passages render to the petitioner. 


Sri Vedantachari seeks to sustain this argument with reference to rule 3 of 
the Madras Panchayats (Election of Presidents and Vice-Presidents) Rules, 1961, 
which says : 
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“8. (1) Such meetings shall be convened— 
(a) by the person appointed by the election authority— 


(i) in the case of an election of a President of a Panchayat to fill an ordinary vacancy, as soon 
as possible after the ordinary elections of the Members to the Panchayat are оуег;.............. Me 


The contention founded on this clause is that since the first act to be performed by 
the Panchayat is the election of the President, the Теш President cannot 
summon a meeting for co-option of a member. Weare not satisfied that the expres- 
sion “ as soon as ible after the ordinary elections will lend any colour to this 
submission. It not say “immediately after the ordinary elections.” The 
expression “as soon as possible’ cannot be ae to ‘immediately,’ but only 
connotes as early as le and it does not i te that it should precede every 
other act or ing of the Panchayat. Sri Ramanujam seeks to meet this. 
dr bed M LE ition of ‘ member ’ contained in section. 

1 е Й r 

“ 'Member! means a Member of a Panchayat ог of a Panchayat Union Council, as the case 
may bo, and includes a co-opted member, ” 


Therefore, the election of the President can follow only after the co-option. The 
Panchayat is complete only after the co-option and that co-opted Member has as. 
much of a right as an elected Member. We do not propose to examine the soundness 
of this argument and consider whether it is inconsistent with the import of section 
10 (8) Proviso as we can di the point on the short ground that the language 
of rule 3, clause (1) cannot that connotation. ' ae 


We are concerned here with the interpretation of section 34 (3) of the Act 
which specifically provides for the appointment of a Temporary President who, 
subject to such restrictions. and conditions.as may be imposed by the ty 
can perform all the functions of the President. | Therefore, we have to construe the 
provisions of section 34 (3) and the employed therein. The 
muc ongon ep E e are unable to find anything in section 
34 or in any other provision which operates as a disability in the way of the Temporary 
President convening а oe for the, purpose of co-option prior to the Ши of 
the rule dated 4th March, 1965, preventing the Temporary President from convening 
a meeting for co-option. For these reasons we are not able to give effect to the 
second contention either. : ғ i 


There remains the question of notice which has to be answered in the light of 
rule 7 of Notification No. 47. Assuming without deciding that there is force in 
the contention of Sri Vedantachari that before resorting to the contingency con- 
templated by sub-rule (iii) of rule 7, viz., issuing by registered post, other methods. 
should be exhausted and that normally there must be personal service, we do not 
think that any prejudice has been caused 10 the petitioner in that admittedly he 
knew that a meeting was to be held on the 24th and also knew the contents of the 
agenda as could be gathered from igraphs 3 and 4 of the affidavit. His case 
is that, having come to know that there was going to be a meeting on the 24th and 
also the items on the agenda he was waiting at the office of the Panchayat, but 
neither the Temporary ident nor the other Members turned up there. In such 
a situation it is not necessary for us to go into the soundness of the contention 
advanced by learned Counsel or the correctness of the decision contained in Writ 
Appeal No. 25 of 1963. ` 


Coming lastly to the complaint of Sri Vedantachari that in fact there was по- 
meeting at all and the third respondent was anxious to have his wife co-opted as a 
Member and fraudulently recorded а resolution somewhere else and not in the 
office of the Panchayat that the eleventh ndent was elected, he urges, and not 
altogether without force, that it is against human conduct for his client and his 
followers who constituted the majority of the Panchayat to abstain from the meeting 
when th could be confident of their nominee being co-opted if there was a meeting 
at the o of the Panchayat. But, we do not propose to express any final opinion. 
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on this matter having regard to the fact that the enquiry directed to be held by the 
Collector is not yet complete. We do not want to say anything at this juncture 
about the third respondent getting his wife co-opted as a member as that is entirely 
within the purview of the enquiry of the Revenue Divisional Officer. 

No other point was presented in this enquiry. For all these reasons we dismiss 
the writ petition. But, Pede regard to the circumstances of the case, we direct 
the parties to bear their own costs. Additional Government Pleader's fee Rs. 250. 
'No orders are necessary in Writ Appeal No. 102 of 1965. : 


K.G.S. ——— T") Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Josriag Mr. M. ANANTANARAYANAN AND Mm. JUSTICE 
М. МАТЕХАМ. : 
B. Kulla Gowder and others .. Appellanis* 
v. ` 7 
"The Board of Revenue, Madras by its Secretary апа others .. Respondents. 
Telegraph Act (VIII of 1885), sections 10 (d) and 16 (3)—Scope. 
Land isition Act (I of 1894), section 4 (1)—Notification for acquisition of land under —Armard ef 
compensation for properties not in existence om the date of notyftcation—Legality. І 
сааи 1950), Article 226—Hlectricity Department cutting dowa tress on private land under 
Telegraph Act ( of 1 
icity Department 


}—Collector fixing iom to be paid to ovowsr of trees on a references mads 
V Bardo! лкы кла ths шн уки by HUN S rit petition to Mh bg ede 
of the Board of Reoexue— Maintaraabilsty. 

Тае Electricity Department entered on 8 acres of land belonging to the a llant and cut down 
many of the trees including the wattle plantation in connection with the К. Hydro-Electricity 
Scheme. Tacy granted receipts to the Hant ifying them ав“ certificates for compensation 
for tree clearance" under the Telegraph . 8 uently the Government issued a notification 
under section 4 (1) ofthe Land Acquisition Act (I of 1894) for the acquisition of 4.22 acres out of the 
8 acres bzloaging to tne appellant. On a reference made by the Electricity Department the Collector 
determined the rate of compensation to be paid to tho appellant for the wattle plantation cut down. 
But later tne Board of Revenue revised the rates fixed by the Collector. The appellant filed a writ 
petition seeking to quash the proceedings of the Board of Revenue on the groun that it had no juris 
diction to revise the order of the Collector and contended that only rates as determined by the 
Gollector should be paid to him. P 


Tho Electricity Board which succeeded tothe rights and liabilities of the Electricity Department - 
ed, on the other hand, that the rates as determined by the Collector will not be applicable and 
1по bind it. It was contended that (1) the award which followed the notification under section 
4 (1) of the Land Acquisition Act includ compensation for wattle plantation also and therefore at 
least as regards the 4.22 acres of land кагы: то Бе Wen A Dr d rition таа le 
the Electricity Department ; (1i) the has no ction er Article ofthe 
bet ie lodia o set aside the 0 ed of Revenue ising thc rates fixed by the Collector 
and (ii) section 10 (d) and 16 ofthe Telegraph Act (VIII of 1885) did not apply to the facts of the 
сазе. Н nce ths authorities of the Electricity b ent must cither be construed as having acted as 
trespassers pure and simple or as having acted cover of an independent private contract between 
tho parties; 

Held, (1) the Electricity D ent purported to act only by virtue of powers vested in them 
under Se A 10 and 16 of rhe elegraph Act and did not commit either civil or criminal trespass. 
The very receipts usued by tho Electricity Department exclusively proved thata representation was 
made that the trees were felled under the powers under the Telegraph Act. It was because of this 
representation that the appelant permitted the authorities to enter on the land to fellthe trees. A 

cannot both approbate and bate and cannot induce another party to alter his pomtion 

a representation and then go back on the representation ; 

(2) No award could legally comprise within its scope any compensation for which was 
not in existence on the date M se к 4 (1) notification under the Land Acquisition Act. с scheme 
of the Land Acquisition Act itselfis based upon the payment of compensation for property acquired 
with referenc to the particular date of the section 4 (1) notification. Lf any a had erroneously 
included compensation for trees which existed prior to the date of the section 4 (1) notification, and 
which did not actually exist on that date, that is not a matter which could be of avail as far asthe 
obligati of the Rlectricity Board underthe Telegraph Act was concerned. The Electricity Board 
was to proper compensation for the Санат also in accordance with section 10 (d) 
and section 16 (8) of the Telegraph Act (VIII of 1885). 


* W.A. Nos. 204 and 205 of 1963. А 22nd June, 1964. 
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3) However, no case had been made out by the appellant for interference in writ jurisdic- 
tion as as the order of the Board of Revenue revising the order of the Collector was concerned 
The order of the Board of Revenus is not refercable to any statutory power or even to an adminis- 
trative instruction. Atthe high it can only be construed asa departmental proceeding between 
the Board of Revenue andthe Qollector. ether that order was erroneous ог notit could not 
be struck down in exercise of writ jurisdiction. The appellant had appropriate remedies under 
section 16 (3) of the Telegraph Act. 

4) Tho appellant can however pursue his remedy under section 16 (3) of the Telegraph Act, ` 
and i ee before the District Ay рүш ldiscretion to fix the 
rates of compensation unhampered by the order of the Collector or the Board of Revenne. 


` Appeals under clause 15 of the Letters Patent against the Order ot саса. 
dated 15th November, 1962, and madé in the exercise of the Special Original Juris- 
diction of the High Court in Writ Petition Nos. 1188 and 1189 of 1960, presented 
under Artitle 226 of the Constitution of India, to issue writs of certiorari calling 
for the records ear to order, dated 16 August, 1958, in Reference R.C. No. 
1-9325/58-1, ‘on the file of the Board of: Revenue, Chepauk, Madrar and: шар. 
the said order and made therein. ' 


M. К. Nambiar апа К. К. Venugopal, for Appellants. 


G. Раталијат, for T. Chmg and D. Raju, for Additional Government 
Pleader (V. Рано) for Respondents. > «^ : 


The Judgment of the Court was delivered by 


Anantanarayanan, F-—These related writ appeals are instituted before us from 
the judgment of Srinivasan, J., in Writ Petition Nos. 1188 and 1189 of 1960, before 
the learned Judge in which the learned Judge declined to issue an appropriate 
writ quashing the order of the Board of Revenue (first respondent in the 
reducing or refixing ‘the compensation payable in t of wattle р lantatiori 
on certain lands, which were entered into by ithe authorities of the Electricity 
Department, for departmental purposes. Most of the facts.relating to this matter 
are not in controversy, and the essential facts may be set forth as follows. 


A certain B. Kulla Gowder (appellant in these proceedings) was the ud 
of 8 acres of forest land covered by a plantation of wattle, cypress and j 
in Survey number 42-1 of Mulligoor village in Ootacamund taluk. ат 
the authorities of the Electricity Department entered om this land in ог about 
April 1956, and cut down many of the trees including the wattle plantation, in 
connection with'the Kundah e цоо Scheme. They granted receipts to 
the proptietor (the appellant) for the trees.so cut down, and samples of such receipts. 
are among the typed papers. The receipts are important, for the authorities specify `> 
them as certificates for compensation for tres clearance wndet:the Indian Telegraph Act. 
The authorities also stated in these receipts that ‘the compensation: wil Ке id for 
the trees cut down as assessed by the Revenus Department. Subsequently, on the 17th 
September, 1957, the Government issued, a notification under section 4 (1) of the 
Land: “Acquisition Act, for the acquisition of 4.22 acres out of the 8 acres covered by 
survey asumber 42-1, for purposes of the Kundah Project. 


There is now no controversy with regard to the compensation for cypress and 
le-wood tress cut down by the authorities of the Electricity Department prior 

to 17th September, 1957, the’ date of the section 4 (1) notification. As represented 
by Sri Nambiar for the appellant, these amounts have been paid, or are being paid, 
and the rates of compensation have been accepted by Бор ies. The contro- 
versy relates exclusively to the compensation for the wattle plantation. Here, the 
appellant relies upon die rates of compensation determined by a the Collector of the 
District, to whom apparently a reference was made by the authorities of the Electri- 
city Department. According to Mr. Nambiar, this was in pursuance of the under- 
in the receipts. The Electricity Board, which succeeded to the rights and 
MEA of the Electricity Department asfar as the Kundah Porject is concerned, 
contends before us, on the contrary, that the rates as determined by the Collector 
will not be applicable, and will not bind the Blectricity Board, First of all, the award 
which followed the notification that we have referred to under section 4 (1) of the 


5 
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Land Acquisition Act, included compensation for wattle plantation also, though the 
plantation itself had been cut down, and had ceased to exist, by the date of the section 
4 (1) notification. On this aspect, therefore, the argument is that, at least as 
regards the 4.22 acres out of the 8 acres, no further compensation is payable by the 
Electricity Board, for wattle plantation on this area. The second argument is that, 
in any event, the Board of Revenue later issued proceedings superseding the rates 
determined by the Collector for wattle, and fixing a figure of rupees two hundred per 
acre, depending on the age of the plantation. ¢ writ petitions themselves were 
filed ing to quash these proceedings of the Board of Revenue, on the ground that 
the Board of Revenue had no jurisdiction to revise the order of the Collector in that 
fashion. We shall later discuss the extent to which the appellant would be entitled 
to claim such a relief under Article 226 of the Constitution, and the reasons which 
actuated the learned Judge (Srinivasan, J.) to decline to interfere on this aspect. 
For the moment, we turn to the relevant provisions of the Indian Telegraph 
Act, under which alone, as we saw, the authorities of the Electricity Department 
purported to enter on the land and to fell the trees after undertaking to pay compen- 
sation. 

These provisions are to be found in section 10 (d) of the Act, and sections 16 (3) 
and 16 (4) of the Act. Section 10 enacts that the authorities have the power to 
maintain a telegraph line in or upon any immovable property, and sections 10 (а) 
(b) and (с) relate to Ње scope of the powers.  Under;section 10 (d), if the telegrap 
authority exercises the powers, and thereby causes damage to property, it is 
bound to pay full compensation to all persons interested in that respect. 


Under section 16 (3) of the same Act, if any dispute arises between the parties 
concerning the sufficiency of the MU M uS to paid under section 10 49, 
either of the disputing parties шау the dispute to the District Judge withi 
whose jurisdiction the property is situate, for determination of the dispute. Under 
section 16 (4), the procedure to be followed by the District Judge is briefly outlined. 
Section 16 (5) states that such a determination of a dispute by a District Judge, is 
to be final between the parties. 


The arguments upon this аа of controversy, may be briefly set forth as 
follows :—According to Sri Nambiar, the Board of Revenue had no jurisdiction 
whatever to issue some independent proceeding, revising or Pops ad compensa- 
tion for wattle determined by the Collector of the District. The Collector was the 

n to whom the authorities of the Electricity ent had made the reference, 
m terms of the m denos of the very receipts issued by those authorities. Learned 
Counsel for the Electricity Board (successor to the authorities of the Electricity 
Department), raises the following contentions. Firstly, he contends that this Court 
would have no jurisdiction under Article 226 to set aside the order of the Board of 
Revenue ; nor any case been made out for quashing that order, which is not in 
exercise of any statutory power. Secondly, he contends that, since the subsequent 
award following the section 4 (1) notification did include compensation for wattle 
plantation which existed on the acquired land previous to the date of the section 4 (1) 
notification, though this might be an erroneous basis of award, that would preclude 
the appellant from claiming compensation in respect of the area of the acquired 
land. Thirdly, he contends that section 10 (d) and section 16 of the Indian Tele; 
graph Act, 1885, do not apply to the facts of the case. The powers, exercised by the 
authorities of the Electricity ent in the present case, are not atall referable 
to the provisions of section 10 (а), (b) and (c). Hence, the authorities of the Electricity 
Department must either be construed as having acted as trespassers pure and 
сора whether through а civil trespass or a criminal ерам. or as having acted 
under cover of an independent private contract between the ies. 

We shall immediately, repel the last. argument, for it e to us to be totally 
unsustainable, and also to be invalid on the vital principle that party cannot both 
approbate and reprobate, and cannot induce another party to alter his position by a 
representation and then go back on that re tation. We have no doubt what- 
ever that the authorities of the Electricity Department did not commit either civil : 
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or criminal trespass, and though they might conceivably have exceeded those powers, 
that they purported to act only by virtue of powers vesting in them under section 
10 and section 16 of the Indian Telegraph Act. The point is not whether the parti- 
cular object for which this land was entered bs and the trees thereon cut, would 
fall within the ambit of section 10 (a), (b) and (c) of the Act; the point is that, 
admittedly, there is no other statutory basis for the officers of the Electricity Depart- 
ment to enter on the land at all, or to cut the trees. The section 4 (1) notification is 
an independent proceedings which came into existence on a much later date, and, 
which actually did not include the entire property. The very receipts that we have 
quoted conclusively prove that a representation was made that the trees were felled 
under orders of authorities exercising their powers under the Indian Telegraph 
Act. It was because of this representation that the appellant permitted the authori- 
ties to enter on the land to fell the trees presumably, but for such representation, 
he could have taken legal proceedings to prohibit the entry. There is scant grace, 
and ‘even less justice, in the argument sought to be seriously advanced before us 
that the authorities of the Electricity Department, having ee representation 
deluded the appellant into permitting their entry, could now heard to contend 
that they were . We do not think that we should permit this argument 
to prevail, and we have no hesitation in rejecting it. 

Equally, it seems to be clear to us that no award could legally comprise within 
its scope, any compensation for property which was not in existence on the date of 
the section 4 (1) notification. This is self-evident, and needs no citation of 
authorities. The scheme of the Land Acquisition Act itself is based upon the payment 
of compensation for pro acquired with reference to the particular date of the 
section 4 (1) notification and it is noteworthy that even the authorities of the State 
have a right of entry only subsequent to that notification, under section 4 (2) of 
the Act. If any award had erroneously included a oS for trees which existed 
prior to the date of the section 4 (1) notification, which did not actually exist on 
that date, that is nota matter which could be of avail, as far as the obligations of 
the Electricity Board under the Indian Telegraph Act are concerned. The Electri- 
city Board is bound to pay proper compensation for the wattle реа also, in 
accordance with section 10 @ and section 16 (8) of the Act, to which we have earlier 
referred to. We are not further concerned with this award, which we now understand 
is pending reference under section 18 of the Land Acquisition Act before a civil Court. 
Sri Nambiar definitely concedes before us that the appellant will not be legally 
entitled to compensation for the cut down wattle plants under the award. 


We 'agree with the learned Judge (Srinivasan, J.), in his view that, however, 
no case has been made out by the appellant for interference in writ jurisdiction as 
far as the order of the Board of Revenue revising the order of the Collector is con- 
cerned. As the learned Judge has observed, that order is not referable to any statu- 
tory power, or even to an administrative instruction. At the highest, it can only be 
construed as a departmental proceeding between the Board of Revenue and the 
Collector. Whether that order be erroneous or otherwise, it 18 difficult to see how, 
or why, that order should be struck down by this Court in exercise of writ jurisdiction. 
The learned Ju also pointed out that the appellant had appropriate remedies 
under section 16 (3) of the Indian Telegraph Act, and he quoted certain dicta of 

dra Ayyar, J., (as he then was) inearlier writ petitions (Writ Petitions 
Nos. 803 and 804 of 1958 and 507 of 1960), in which this Court declined to interfere, 
in almost identical circumstances, upon similar grounds. Hence, no justification 
appears to exist for interference in writ appeal with the judgment of Srinivasan, J, 


But, it has to be made equally clear that the authorities of the Electrici 
cannot escape their obligations under the provisions of the Indian Telegrap 
Act, upon the very facts as represented before us. Learned Counsel for the Board 
states that the Board is now LE to pay compensation for the wattle plantation, 
only upon that revised basis which is the subject-matter of the proceedings of the 
Board of Revenue. Sri Nambiar for the ap t states that his client is not satis- 
fied with this compesnsation, and that he clatms compenation according to the rates 
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y determined by the Collector. There is thus a dispute between the parties 
the secope of section 16 (3) ofthe Act, which dispute should be determined by 
the District Judge of relevant jurisdiction, in appropriate proceedings. Consequently 
the appellant is referred to those provisions, and we have already made it clear 
that the respondent-Board cannot escape liability under those provisions, either on 
the argument that the provisions of the Indian Telegraph Act do not apply between 
the parties, or on the argument that some later award had erroneously included 
compensation for wattle trees cut and removed prior to the date of the section 4 п) 
notification, and that the Electricity Board is, therefore, not/bound to pay wi 
regard to the wattle plantation of that area. But, subject to these exceptions, the 
Electricity Board may raise any defence open toit in the proceedings before the 
District Judge which may eventuate. It is needless for us to observe that the District 
judge has a full judicial discretion to determine the rates for compensation, since 
the Court is not bound by the orders of the Board of Revenue, or even by the earlier 
assessment by the Collector. With these observations, the writ appeal = are 
; the parties will bear their own costs, 


Wate o ов ———À , is ө, Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mn. JUSTICE M. ANANTANARAYANAN. 
P. 6. N. 6. Arhbalávana Chettiar & Co. (P.), Ltd.'and others. Petitioners* 
j Y. ' н | а “С, 
Тһе Registrar of Companies кол | .. Respondent, " 


ат „И 1980), actions 220 (1) (a), 220 (8) (et anand yet LEY of, 1960 Failure 
to file gel pa amd loss account xoi imposed for earlier default ın mot 
рс profit and loss account at phy inni Mais o default mot a defence for 


The petitioner who committed default in not filing, three copies of the balance shest and profit 
and loss account with the Registrar, under sections 220 (1) (a) and 220 (3) of the Companies Act, 1956, 
sought to take advantage of us earlier default in not the profit loss account and the balance- 
REOR eM ы ает! 9,166 апа,210 and pleaded that the occasion 
roferred to in the opening words section 220 (1) had not arisan and therefore the subsequent уго 
to filo three copies of the returns before the Registrar was not an offence. 


Had, that though it may bo that a penalty may not bo imposed for non-compliance with eate 
sections e preparation of these the revision petitloner camot take advantage of 
his own d M но ne haa admitted, аз а bindet fara ples that the gubesqucat ОО 
file three copies of the returns ore the Registrar is not ал offence. 


e ‘under sections 435 and 439 of tlie Code of Criminal Procedure, 1898, 
the High Court to revise the Judgment of the Eighth Presidency Magistrate 
urt of the Presidency Magistrates, George Town, Madras, in C. C. Nos. 4142 
te 4143 of 1964. 


M. S. Ramaswamy, for Petitioners. - 
The Public Prosecutor (V. P. Raman), for State. 


The Court made the following 


OnDER.—These related revision proceedings, involve the same point, though 
two separate proceedings in revision have been filed, as concerning different years. 
On the facts, there is no dispute. It is conceded, with reference to the scope of sec- 
tions 220 (1) (a) and 220 (3) of the Companies Act (as amended by Act LXV of 1960), 
that “ three copies of the balance-sheet and profit and loss account, signed by the 
Managing Director....." were not filed with the Registrar along with the annual 
return. The technical offences would thus appear to be СОЕ АРМ established. 


* CrLR.C. Nos. 1455 & 1456 of 1964. 
(OrLR.P. Nos. 1427 & 1428 of 1964.) 19th October, 1965. 


Y] M/S. INDIAN COMMERCE & INDUS. CO., LTD. y. C.LT. MADRAS. 49 


But the point urged by learned Counsel for the revision petitioners is that section 

220 (1) begins : | 
“ After the balance-sheet and the profit and loss account have been laid before the company 
at the annual general meeting as aforesaid.” 

It is not in dispute that under earlier provisions of the same Act, namely, sec- 
tions 159, 166 and 210, the balanée-sheet and the annual profit and loss account have 
to be laid before the company at the annual general meeting, and that there are 
penalties provided for non-compliance. What is now urged is that other remedies 
might be open to the revision petitioner, in a prosecution relating to non-compliance 
with the requirements of section 210, as there are certain provisos to that section 
bearing upon the element of volition, or of deliberate negligence. In anj event, the 
revision petitioner admits the default, that the profit and loss account and the balance- 
sheet were not placed at the annual general meeting as required by law. The revision 
petitioners desire to take advantage of this default, and to plead, in effect, that as 
а consequence of the default, theoccasion referred to in the opening words of section 
220 (1) has not arisen. Reliance is placed upon the decision of the Bombay High 
Court in Emperor v. Pioneer Clay and Industrial Works}, which related to similar 
provisions under the old Companies Act, section 134 (4). 

. _I do not think that the point is really sound. It was held by Ramaswami, J., 
in In re Gangipati Арраууаї, that with regard to such successive stages provided 
for in the Companies Act, and penalties imposed by, the statute for non-compliance 
of essential terms, a party cannot take advantagg.ofehis previous default. In State 
of Bombay v. Bhandhan Ram}, their Lordships of the Supreme Court have referred 
to the decision in Emperor v. Pioneer Clay and Industrial Works’ and distinguished it, 
Men regard to its restricted applicability. ' Their Lordships state in explicit terms 
co tho principle that а person charged with an offence cannot rely on his own default... . is 

Under those circumstances, though it may be that a penalty may not be imposed 
for non-compliance with earlier sections requiring the preparation of these returns, 
concerning which I am expressing no opinion at this stage, the revision petitioner 
cannot take advantage of his own default, which he has fully admitted, as a founda- 
tion for a plea that the subsequent failure to file three copies of the returns before 
the Registrar is not an offence. 


The convictions and sentences are, therefore, correct, and I do not think the 
latter call for any interference. . The proceedings..are dismissed. 
V.S. Revision petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mmz. Justice К, VEBRASWAMI AND MR. Justice T. VENKATADRI. 
Messrs, Indian Commerce & Industries Co., Ltd., 
Broadway, Madras ‚ .. Applicant* 
y. | 
Commissioner of Income-tax, Madras. .. Respondent. 


private 

profits to be the basis—Not limited to losses and smallness of profits—Deductions om account of bustnsss exigen- 
cies allomable—Reserves, contingent fund, rehabilitation, frovuicm for bad amd doubtful debis may constitute 
allowable deductions—Provistoas of Act, penal in mature—Durden on Revenus to prove existence of mecessary 


The assessee, a private limited company, for the assessment years 1949-50 to 1952-53, had declared 
as dividend about fifty per cent. of the commercial profits lem taxes. The Income-tax Officer pro- 
se Se ae Be SO ge icc Арына аы аа а АШЫНЫН 


1. LL.R. (1948) Bom. 86: 50 Bom. І.К. 156: 2. 1 M.LJ. 608: А Т.К. 1952 Mad. 800. 
А І.К. 1948 Bom. 357. 3. (1961) 1 S.C.R. 801: А.Т.К. :1961 S.C. 186. 


* T.C. No. 192 of 1962. 17th August, 1965. 
7 | 
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ceeded to pass distribution orders under section 23-A of the Income-tax Act on the basis of 
ascæcd profits leas taxes. The asesscc claimed that for the application of section 23-A, the basis 
should be commercial and not amemsed profits, and in computing the commercial profits, 
the assemed taxes, amounts st apart towards reserve and conti t fund, depreciation 
and reserve for bad and doubtful debts should be deducted. The in passing the order di 
not € with the amemec in ing these deductions except taxes. The Tribunal in appeal, 
while holding that commercial prOfits should be the basis, held that business exigencies, however 
ing cannot be taken into consideration for deductions from the commercial oroki, under 
the section. Оп a Reference under section 66 (1) made at the instance of the assessec, 

Held, that the distribution arders under section 23-A cannot be sustained. 

. The-Income-tax Officer, for the of appl the provisions of section 23-A should put 
ncs of the Board of Dies: ад ecide аз а reasonable and prudent алан ау 
having to the particular facts and circumstances and business exigencies, whether a payment 
of а further or a larger dividend than that declared, would be unreasonable. It is not en that 
he considers that a larger dividend would be reasonable. 

The words “ having regard " to losses in the ious years, and smallness of profits in the relevant 
year, аге not a limiting factor but only indicated that the two factors should necessarily be taken into 
Account. “Profit” in the context of amallness of profit meant not assessed profit but book or com- 
mercial to be ascertained on the basis of the balance-sheet, and if necessary, even by going 
behind the balance-sheet. 

The section being of a nature, the burden is on the Revenue to show that the conditions for 
making an order are el iis 

There is no rule that only compulsory reserve should be taken into account in computation of 
commercial profits. A t businessman may set apart reserve and contingent fund and also re- 
habilitation fund, and provision for bad and doubtful debts. The approach to the question of 
deduction from commercial profits should be made on business considerations in the light of facts and 
circumstances, 

In the instant case, the assemec had declared about fift cent. of the commercial profits less 
tares, and after deducting for reserves, contingent fund, rehabi itation fund and for bad doubtful 
debts that are not unreasonable and no attempt at evasion of tax by withholding profits was made. 
The distribution order cannot be supported. 

‚Саве referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. Nos. 513 to 
516 of 1961-62 (LT. A. Nos. 54 to 57 of 1957-58, Assessment year 1949-50 to 1952-53). 


S. Narayanaswami, for Applicant. s 


V. Balasubrahmanyam, Special Counsel for Income-tax, on behalf of 
Respondent. 


The Judgment of the Court was delivered by 


Veeraswami, J.—What is in question in this Reference is the validity of orders 
made under section 23-A of the Income-tax Act, 1922, as it stood before the 1955 
amendment, for tho assessment years 1949-50 to 1952-53. The assessee is a private 
limited company ing on business at Madras. In respect of those years it 
declared dividends which fell short of 60 per cent. of the assessed profits less taxes. 
The Income-tax Officer, therefore, assumed jurisdiction and directed by his orders 
that the undistributed balance of the profits should be deemed to have been distri- 
buted to its shareholders. In doing so, he proceeded on the basis of assessed profits 
less taxes. The assessee, on the other hand, claimed that for purposes of applica- 
tion of section 23-A the basis would be not assessed profits but book or commercial 
profits. In computing such profits the assessee deducted not merely the assessed 
taxes therefrom but also amounts set apart towards reserve and contingent fund, 
сезе а fund and reserve for bad and doubtful debts. The Income-tax Officer 
did not agree with the assessee in making these deductions except taxes. When the 
matters eventually went before the Tribunal,it accepted the assessee’s contention 
that the basis for ing an order under section 23-A should be book or commercial 
бе; but at the same time it held, in computing commercial profits for that purpose, 

usiness exigencies, however compelling. could not properly be taken into considera- 
tion for withholding declaration. In its view, though in arriving at the commercial 
profits, book profits should be the basis the only permissible deductions from such 
profits would be income-tax on such profits and not tax as assessed, compulsory 
reservo as in the case of a scheduled bank and reasonable bad and doubtful debts 
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"with reference to actual facts. The Tribunal considers that no other deductions 
<ould be made in computing commercial profits. 


At the instance of the assesses, the following question has been referred to us 
"under section 66 (1): 


* Whether on tho facts and circumstances of the case the provisions of section 23-A of the Act 
are applicable to the asseasee’s case for the assessment years 1949-50 to 1952-53." 


The question involves the construction and scope of section 23-A. 


It appears that in the earlier stages the assessee's contention was that it was not a 
company to which section 23-А. would be applicable. But in view of Commissioner 
.of Income-tax v. Gangadhar Banerjee}, this question is no longer raised before us. 


Before us, the contentíon for the assessee is that the Tribunal wholly misunder- 
‘stood the scope of section 23-A particularly in the matter of computation of commer- 
‘cial profits, their components and deduction therefrom. It is argued that computa- 
tion of commercial profits, for purposes of the section, should be on the basis of 
commercial exigencies, and in making the computation опе is not confined to the 
two factors specifically mentioned in section 23-A, but it will be permissible to have 
regard not merely to those factors but all the relevant circumstances to see whether 
payment of a further dividend than that that has been declared would be unreason- 
-able. It is also argued that so far as income-tax deduction is concerned it is tax 
not on the gross commercial profits, but assessed profits that is deductible. Learned 
‘Counsel for the assesses further adds that the deductions claimed by the assessce 
in the computation of commercial profits are those which a prudent businessman 
"would reasonably allow in the interests of his business and that, therefore, the Tribunal 
"was not right in its view that only certain deductions were permissible and not others. 


Jf the matter were res integra, it would have been necessary for us to ourselves 
consider the scope of section 23-A. But a recent judgment of the Supreme Court in 
Commissioner F acim: tix v. Gangadhar Banerjee! has comprehensively settled 
the principles underlying that section. As pointed out by the Supreme Court, tho 
-section is in three parts, the first relevant to jurisdiction, the second with reference 
-to the exercise of jurisdiction and the third for making an order declaring statutory 
dividends. The Supreme Court further laid down that the words “ having regard 
to” in section 23-A are not a limiting factor but only indicated that the two factors 
mentioned in the section should necessarily be taken into account. But the ambit 
-of enquiry as to whether payment of a dividend or a larger dividend than that would 
"be unreasonable would not be limited to those factors, but all relevant circumstances 
‘should be taken into account. “ Profit” in the context of smallness of profit meant 
not assessed profit but book or commercial profit. The Supreme Court went on to 
Observe : 

“ The Income-tax Officer, acting under this section, is not assessing any income to tax ; that 
-will be assessed in tho hands of the shareholder. He опу does what the directors should have 
-done. Не puts himself in the place of the directors. Though the object of the section із to prevent 
‚ovation of tax, the provision must be worked not from the standpoint of the tax collector but from 
that of a busipessman. The yardstick is that of a prudent bus messina. The reasonableness or 
the unreasonableness of the amount distributed as dividends is judged by businees considerations, 
such as the previous losses, the present profits, the availability of surplus money and the reasonable 
“requirements of the future and similar others. He must take an overall picture of the financial posi- 
Чоп of the business. Itis neither possible nor advisable to lay down any decisive tests for the 
idance of the Income-tax Officer. It depends upon the facts of each case. Tho only guidance 

“Is his Ga era Ae put himself in the position of a prudent businessman or the director of a compan 
-and his thetic and objective approach to the difficult problem that arises in each case. e 
"find it t to accept the argument that the Income-tax r cannot take into consideration 
:any circumstances other than losses and smallness of profits. The argument ignores the expression 

‘having regard to’ that precedes the said words.” 


On that view the Supreme Court further ruled that section 23-A beingin the 
nature of a penal provision, the burden lies upon the Revenue to prove that the 
<onditions laid down thereunder were satisfied before the order was made. In 





1. (1965) 2 I.T J. 339 : (1965) 2 S.C.J. 425 : (1965) 2 Comp.LJ. 113. 


52 THE MADRAS LAW JOURNAL REPORTS. (1966 


deducting income-tax from commercial profits, as laid down by the Supreme Court, 
actual taxes assessed or to be assessed, as the case may be, should be taken into 
account and not taxes on commercial profits. The commercial profits are no 
doubt ascertained on the basis of balance-sheet. But the balance-sheet is not final. 
Tt is open to the assessee or to the Income-tax Officer to go behind it and establish 
the point of view of one or the other. 


Viewed in the light of these principles, the Tribunal appears to us to be clearly 
wrong when it observed that business exigencies, however compelling, should not 
enter into a consideration for withholding declaration. Nor is the Tribunal’s view 
correct when it said that the deductions should be limited to the items which it speci- 
fied. The test which the Income-tax Officer should have before him is to see whether, 
having regard to the relevant circumstances, the amount declared as dividend com- 
pared with the balance of profits withheld obviously points to an attempt to evade - 
tax. The section being of a penal nature, the burden is on the Revenue to show that 
the conditions for making an order are satisfied. In determining the effect of with- 
held profits, the Income-tax Officer should put himself in the armchair of the Board 
of Directors and, having regard to the particular fats and circumstances and busi- 
ness exigencies, see whether payment ofa further ora larger dividend than that’ 
decl would be unreasonable. It is not enough that he considers that a larger 
dividend would be reasonable. He must find whether payment of a larger dividend 
would be unreasonable. This finding he must arrive at with reference to not only 
the losses incurred by the company in earlier years and the smallness of the profits. 
made during the relevant year but also to all other relevant circumstancés. If 
the considerations are equal, the verdict should be in favour of the assessee.. The 
judgment of the Income-tax Officer in this regard should be that'of a reasonable 
and prudent businessman placed in the particular circumstances. 


The Tribunal-considered that only compulsory reserve as in the case of a sche- 
duled bank could be deducted. We are unable to accept this view. The amount 
set apart for reserve and contingent fund by the assessee for each of the years in 
question appears to be reasonable. There is no rule that only compulsory reserve 
should be taken into account in computation of commercial profits. As to depre- 
ciation fund, what apparently the assessee meant by that is rehabilitation fund. 
This again is a fund, as it appears to us, which a prudent businessman may in the 
circumstances set apart. It is not for the Revenue to apply its own ideas and look 
at things from its own point of view. As we said the Revenue would have to put 
itself in the place of the Directors and see whether a rehabilitation fund, having 
regard to the exigencies, would be necessary and prudent. As regards reserve for bad 
and doubtful debts, the Tribunal thought that it is only where they could be proved 
to be reasonable, a doubtful debt could be deducted in the computation of commercial 
profits. We do not think that this is a reasonable view to take. If debts 
appear to be clearly irrecoverable, they would of course be written off. But there 
may be other ‘cases in whith the Board of Directors may have legitimate doubts. 
In such cases the Board of Directors may justifiably set apart a reserve for bad and 
doubtful debts. While too meticulous scrutiny is not to be made into such reserva- 
tion, it should not at the same time be unreasonable in the circumstances of the case, 
or based on pure conjecture. We would generally observe what deductions should 
be made, apart from taxes, from commercial profits, will depend on the given facts 
and circumstances. "There can be no uniform standard or yardstick. The approach 
to the question should be on business considerations in the light of particular facts. 
As the Supreme Court observed, the Income-tax Officer should place himself in the 
place of the Board of Directors and come to a conclusion on a fair and reasonable 
Survey of all the facts and circumstances. 


On facts, in each of the assessment years in question, about fifty per cent. of the 
commercial profits less taxes was declared as dividend. We are not satisfied that 
the deductions made by the assessee in each year were unreasonable. Facts do not 
show any attempt at evasion of tax by withholding profits. In our opinion the 
orders under section 23-A cannot be supported. Wo answer the question referred' 
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to us in favour of the assessee and against the Reyenue with costs. , Counsel's fee 
Rs. 250 


V.S. ——— Answered TEE 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice К. VEEHRASWAMI AND Мв. JUSTICE T. VENKATADRI. 


Commissioner of Income-tax, Madras |. a. Applicant* 
y. FI А 
Speed-A-Way (Private), Ltd., Mount Rond Madras ' Xs Respondent. 


Jesum en (2) (v), um aem. d AES 
Fates rior Beer nsi nope isl А сл pot an 
For the asscssment усаг 1960-61, the sssesscc ИЕ ahaa wi tan di 20,927 
under tho head of property and Ra. 24,828 under business. The assessec showed a loss of Rs. 24,828 
for 1952-53 which was brought forward and set-off against the income under the head of business. 
The Officer after allowing the loss against the business income determined the total income at Ra. 20,827. 
On the carry forward accoun Be 177,008 cespeetieel business lom end unabsorbed 
icons to Ва. 2,12,903 and Rs. 1,77 The Department disallowed the claim of 
the asscssec who sought to deduct part А даркан d tion under the head of business from 
ореола саара the accounting eae € Tribunal however, held that deprecia- 
tion carried forward sh. allowed against the incame fram al heads. On a Reference mado 
under section 66 (1) at the instance ofthe Revenue, i^e tul 


Hald, that the order of the Tribunal has to be upheld: 


: The Proviso to section 10 (2) (vi) does not stand in the way of treating the unabsorbed deprecia- 
tion under the head of business being set-off under section 24 as a loss against other heads of i income or 
profits. 


the Proviso to section 10 (2) (vi) it should be remembered that deprociation of butld- 

ec hat teen ee ade (vi) stands on the same footing and is of the same 
nature as the rest ofthe allowances permitted by section 10 (2) of the Act. 

The main provision which is clause (vi) ofsection 10 (2) allows deduction of depreciation. Proviso 

o docs not say anything to the contrary, Sle a Sa dregs oh edi шашы 

by the “ profits or chargeable for that year ” the direction in respect of the addition and 
deeming in respect of it odd ue. effect. There is nothing in Proviso (b) tosection 24 (2) which 
aff:cts this construction and it does not haye t the effect of n or modifying the for 


allowing the carried forward ebat tne Proviso ri & pris e set-off against the other heads of 
income, profita or gaina... Allt ‘he Ртоушо Visi E ргис business losses 
other than carried forward should be eo and willhave priority over deprecia- 
tion within the scope of Proviso (b) ios section 10 (2). 


Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. No. 385 of 
1962-63 (I.T.A. No. 3273 of 1961-62, assessment year 1960-61). 


V. Balasubrahmanyam, Standing Counsel for Income-tax, for Applicant. 


K. R. Ramamani, of Subbaraya Alyar, Sethuraman and Padmanabhan, for 
Respondent. 


The Judgment of the Court was delivered by 


.Veeraswami, J.—The assessee is a private limited company carrying on busi- 
ness in batteries and automobile parts. We are concerned in this Reference with the 
assessment year 1960-61, the corresponding accounting year having ended on 30th 
April, 1960. It filed a return admitting an income of ЁЗ. 20,927 under the head of 
pro and Rs. 24,828 under business. The assesses showed a loss of Rs. 24,828 
for 1952-53 which was brought forward and set-off against the income under 
the head of business. The Income-tax Officer after allowing the loss against 
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the business income determined the total income at Rs. 20,927. On the carry forward 
accounts, there was a substantial business loss and unabsorbed depreciations amount 
to Rs. 2,12,903 and Rs. 1,77,906 respectively. The assessee sought to deduct part 
of the unabsorbed depreciation under the head of business from the profits referable 
to property for the accounting year. This the Income-tax Officer declined to allow 
and with him the Appellate Assistant Commissioner of Income-tax concurred. This 
is upon the view they took of the scope of the Proviso (b) to section 10 (2) (vi) and 
Proviso (b) to section 24 (2). They thought that the deeming of brought forward 
depreciation as depreciation of the year had to be done only after set-off of brought 
forward losses of prior years. On a further appéal by the asseesee, the Tribunal di 
agreed with that view and was of opinion that depreciation carried forward should 
be allowed against the income from all heads. The Tribunal, however, at the 
‘instance of the Revenue has under section 66 (1) of the Indian Income-tax Act 
referred to us the following question for decision : 

“ Whether the unabsorbed depreciation of the past years should be added to the depreciation 


or thio UU har and Mie Agat egte anoula pe set-off only against the business income of tho assces- 
ment year 1 1 or the income from all other sources г” 


The substantial contention for the Revenue is that, the effect of the Proviso 
to section 10 (2) (vi) is that, the unabsorbed depreciation which is carried forward 
and deemed under the proviso to. be part of the depreciation for the following year 
cannot be regarded as loss in the sense of unabsorbed items of allowances under the 
other provisions of section 10 (2). It is therefore said that neither sub-section (1) 
nor sub-section (2) of section 24 willapply to it. Such unabsorbed depreciation 
carried forward under the Proviso (b) to section 10 (2) (vi) can only be deducted from 
profits pena ning 1o business and not from the other heads of profits. This conten- 
tion is urged both on the strength of the Proviso to section 10 (2) (vi) as also Proviso 
(b) to section 24 (2). On the other hand, the contention for the assessee is that the 
Proviso to section 10 (2) (vi) does not have that effect contended for by the Revenue 
and does not stand in the way of treating the unabsorbed depreciation under the 
head of business being set-off under section 24 as a loss against other heads of income 
or profits. 


To appreciate the rival arguments it is necessary to briefly notice the scheme of 
the Act which, as wethink, will have a bearing upon the construction of the two pro- 
visos. Section 3 of the Income-tax Act, subject to the yearly Finance Acts, is the 
charging section. Тһе charge is in respect of the total income of the previous year. 
Section 4 provides how the total income is to be computed. Section 6 mentions 
the heads of income which shall be chargeable to income-tax in the manner specifically 
provided for by the provisions relatable to particular heads. There are six heads 
of income, profits and gains listed by the section which include income from pro- 
perty and profits and gains of business, profession or vocation. Some of the 

ollowing sections deal with each of these heads and state how the income under each 
of the heads has to be determined. One of such sections is section 10 which relates 
to the heads of business. Sub-section (1) of that section says that tax shall be payable 
by an assessee under this head in respect of the profit or gains of such business and 
sub-section (2) provides that such profits or gains shall be computed after making the 
allowances mentioned thereunder. There are several items of allowances listed by 
this sub-section most of which are in the nature of expenditure in connection with 
the business or properties or other things used in the business or for the purpose of 
it, like rent paid for premises, expenditure in connection with repairs, interest paid 
on loans, depreciation of buildings, e or furniture used for the purpose of the 
business, profession or vocation. Clause (у) of sub-section (2) of section 10 
relates to depreciation of buildings, machinery, plant or furniture, It has three 
provisos of which Proviso (b) which comes in for construction reads : 

“ Where, in the assessment of the assessee, or if the asscasec is a registered firm, in the assess- 


ment of its partners, full effect cannot be given to any such allowance in any not being a year 
which ended prior to the 1st day of April, 1939, owing to there bein np pro ts or gains chargeable 
без than 


for that year, or o to the profits or gains chargeable being 1 allowance, then, subject 
to the vus koi h) of the Proviso to su of section 24, the allowance or pert 
of the to which effect has not been given, as the case may be, shall be added to the amount 
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of the allowance for depreciation for the following year and deemed to be of that allowance, 
or If there is no such allowance for that year, be deemed to be the allowance for that year, and so on 
or years. 

Section 16 provides for certain exemptions and exclusions in determining the 
total income. Then we come to sections 22 and 23 which сер relate to. 
notices forsubmission ofreturns and assessment oftotalincome and determination of 
tax. Section 24 is concerned with set-off of losses in computing aggregate income. 
Sub-section (1) of this section allows a loss of profits or gains in any year under any 
of the six heads to be set-off against the income, profits or gains under any other 
headin that year. Where the loss under the head of business is not absorbed wholly 
in any particular year, sub-section (2) of section 24 its the unabsorbed loss to be 
carried forward and set-off against the income oder that headin the following 
year. Proviso (b) to this sub-section says : 

* Where depreciation allowance is, under clause (р) of the Proviso to clause (vi) of sub-section. 
ог ко IO ано ове catrISI forward, effect first be given to the provisions of this sub- 

n. i 


It may be seen from the foregoing provisions that the scheme of the Act is that 
the charge to tax is in respect of the total income and the total income is the 
gate of the income or profits or gains under each of tho six heads and the income, 
profits or gains under each of the heads should be arrived at after making eligible 
allowances. If as a result of allowing the allowance in com uting business income, 
the resultant is a loss, it can be set-off against tho profits of other heads of income 
and thus the total income if any which is chargeable to tax, is determined. If the 
profits are less than the totality of the allowance in a given year, then the loss under 
the business head can be carried forward and set-off against the income under that 
head for the following year. But this is subject to a time-limit so far as the allowances. 
under section 10 (2) агё concerned unlike the carried forward depreciation. 


In the light of this scheme of the Act, we have to see what precisely is the effect. 
of the Proviso to section 10 (2) (v). In construing this proviso, as we are inclined. 
to think, it should be remem that depreciation of buildings, machinery, plant 
or furniture under clause (vi) stands on the same footing and is of the same nature 
as the rest of the allowances permitted by sub-section (2) ofsection 10. This is also 
reflected in sub-section (1) of section 24 which allows depreciation under clause (vi) 
to be deducted like the other allowances in that sub-section from the profits or gains 
under the other heads under section 6. Does the proviso make any difference to- 
this position. Mr. Balasubrahmaniam for the Revenue contends, and forcibly, 
that it does. He relies on the language employed by the proviso and submits that it 
is only consistent with the view that when once the profits under theheadof business 
are insufficient to absorb the depreciation, the unabsorbed depreciation which is to be- 
added to the amount of the allowance for depreciation for the following year and 
. deemed part of depreciation for the following year cannot be treated as a business 
loss. But for the proviso, according to him, the position would be different. For, 
then the depreciation under clause Gi) will be indistinguishable in the context from 
the allowance contemplated by the rest of the provisions of sub-section (2) of sec- 
tion 10. Where there is unabsorbed depreciation left under the head of business, 
says learned Counsel for the Revenue, the proviso directs as to what should be done 
with it, namely, that it should be added to the depreciation for the following year and 
deemed part of that allowance. If this direction is to be carried out, he asks how 
can there be a loss under the head of business. He reinforces this construction by 
reference to Proviso (Б) to section 24 (2) and contends that in effect Proviso (b) to 
section 24 (2) proceeds on the assumption that the unabsorbed depreciation under 
the Proviso to section 10 (2) (vi) is nota business loss and, therefore, business loss 
excluding the unabsorbed depreciation should have priority in the matter of set- 
off. In the light of the rest of the provisions of sections 10 and 24 as also the general 
scheme of the Act, we are unable to accept the contention for the Revenue. 


We can find no indication in Proviso (Б) to section 10 (2) (vi) that the unabsorbed 


depreciation taken to the-following year should be treated in any way different 
from the depreciation which is allowed and deducted in the current year. The whole- 
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object of the proviso is only to enable addition of the unabsorbed depreciation to the 
depreciation in the following year and treat it by the deeming provision as part of 
it. Once that object is achieved, one should not boggle with one's imagination, 
but regard the depreciation in the following year of which the previous year’s un- 
absorbed depreciation is a part as factually a depreciation for the current year and 
deal with it as such. If that is done, the'proviso can make no difference to the applica- 
tion of section 24. It is true, the language of the proviso is somewhat, in the first blush, 
involved, but its intention is clear, namely, to add the unabsorbed depreciation to 
the depreciation of the following year and treat it as part of it. Once it is treated 
that way, the depreciation for the ollowing year including the unabsorbed deprecia- 
tion of thé previous year will, in our opinion, be entitled to deduction under clause 
(vi), just in the same way as current depreciation. It should be remembered that 
section 10is exclusively concerned with the profits and gains under the head of busi- 
ness, profession or vocation. It has nothing to do with the other heads of income. 
It is natural, therefore, that when the proviso speaks of adding the unabsorbed 
depreciation of any particular year to the depreciation for the following year, it does 
not think of other heads of income or profits or gains. The proviso does not say 
that it is not concerned with the question that such unabsorbed depreciation in any 
particular year under the head of business cannot or Should not be set-off against 
income, profits or gains under other heads of income. А proviso cannot be read 
as withdrawing the very substance of the main provision, or as а substantive pro- 
‘vision. The main provision which is clause (vi) in sub-section (2) of section 10 
allows deduction of depreciation. Proviso (Б), as we read it, does not say any- 
thing to the contrary, but only directs that if there is any depreciation left, unabsorbed 
by the po or gains chargeable for that year”, the direction in respect ofthe addi- 
tion and the deeming in respect of it should take effect. Those words “ profits or 
gains chargeable for the year” obviously are confined to the profits or gains charge- 
able for that year under the head of business. The words “full effect cannot be 
given” in the proviso should be understood in that context. 


We are also of the view that there is nothing in Proviso (5) to section 24 (2) which 
affects the construction we have placed on the Proviso to section 10 (2) (vi). Sec- 
tion 24 (2) is merely concerned with priorities and does not have the effect of nulli- 
fying or modifying the provison for allowing carried forward depreciation so to 
8 as a loss to be set-off against other heads of income, profits or gains. АП that 
the Proviso (5) to section 24 (2) provides for is that, business losses other than 
carried forward depreciation should be first set-off and they will have priority over 
depreciation within the scope of Proviso (b) to section 10 (2) (vi). 


We find that our view of the scope and effect of the two provisos is supported by 
ample in So far as this Court is concerned, the question first came up before 
three learned Judges in Suppan Chettiar & Co. v. Commissioner of Income-tax, 
Madras, They held that tee the profits and gains of a business were insufficient 
to cover the full depreciation allowance under section 10 (2) (vi) of the Income-tax 
Act on the machinery, plant, etc., used for the purposes of that business, the excess 
depreciation could be set-off against the profits and gains of other businesses or from 
other sources. That was of course a case of several businesses carried on by an un- 
registered firm and the profits under the business of motor service were insufficient 
to absorb the depreciation in that business. The Court held that the unabsorbed 
depreciation could be set-off against the profits under the other businesses. The 
contention for the Revenue in that case was that so much of the depreciation as 
could not be neutralised by the profits of the particular business must not figure as an 
actual loss but must be carried forward into the next year's account. The learned 
Judges rejecting that contention were of the view : 

“Bat neither (rom the language nor from any general consideration arising from the 
nature ofthecharge are we satisfied that constructionis correct. But fortheproviso, deprecia- 


tion stands upon the same footing, and should, so far as any Intention to the contrary appears, be 
dealt with in the samo way, as the other charges enumerated in the section ; and it is а well-known 


1. (1929) 4 I.T.C. 211 : LLR. 53 Mad. 702. 
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principle of construction (see West Derby Union v. Metropolitan Life Assurance Society) that а 
roviso should not by mere implication withdraw any part of what main provision has given. 
o do not think therefore that upon the terms of the section an assesses is recluded,from adding 
the whole for depreciation to his other business charges, oven а is to lee d 
loss, and then under section 24 to set-off the Ie profit from other sources. Nor 
have we been shown Mire is anything in the nature of this allowance for depreciation to render 


We are aware that as the proviso stood then, it did not say that the adding of 
the unabsorbed depreciation was subject to section 24 (2) Proviso (b). But this can 
make, in our opinion, no difference to the construction of the proviso. Mr. Bala- 
subrahmanyam for the Revenue contends that on facts this was nota case 
of actual set-off of unabsorbed deprecidtion of any particular year being added 
to the depreciation for the folowing year and-the same treated as part of it and 
allowed set-off against other heads of profits, gains or income. ‘That is perfectly true, 
But the learned Judges in that case were concerned with the construction of the pro- 
viso and the question they answered was whether or not unabsorbed depreciation 
under the head of business could be treated as loss. Their answer was in the negative, 
That is precisely the question which arises here and pressed before us for the Revenue. 
This view of the proviso has been followed in a number of subsequent decisions. In 
Ambika Silk Mills Co., Ltd. v. The Commissioner of Income-tax, the question was 
directly in issue as to whether the unabsorbed depreciation under the head of business 
could bs set-off against another head, namely, capital gains in the following year. 
The answer was that it could be set-off, though of course, it was in that case against 
the assessee, in the particular circumstances of the case. The argument for the 
assessee in that case was that the Proviso (b) to section 10 (2) (vi) contained a separate 
and independent provision with regard to depreciation and that whereas а loss, other 
than a loss represented by depreciation, could be set-off under section 24 sub-section 
(1) or (2), depreciation as such could only be carried forward from year to year and 
could only be absorbed when there were profits in the particular business in respect 
of which depreciation had been allowed. That is precisely the argument of 
Mr. Balasubramanyam in the case before us as well. Chagla, C. J., and Tendolkar, J., 
rejected that contention and for doing that, they gave three different 
reasons, the first of which was that a proviso should never be construed in a manner 
which would nullify the effect of the main section, of which it merely was a proviso. 
They were of the view that deemed depreciation under Proviso (Б) to section 10 (2), 
(vi) should be regarded as a loss in the same sense as business loss in other respects. 
They also held that “ profits or gains’ was “ profits or gains” not merely from the ` 
articular business in respect, of which depreciation was claimed nor profits or gains . 
m any business conducted by the assesses, but the profits or gains which might 
accrue or arise to the assessee under any of the heads referred to in section 6. The 
learned Judges summed up their view in these words : 
“ There шсш оп 1 the Pr 2 
Legislature tad in A was “Tre оО, врс ре TE пе risa бо чегән рең 
can bo set-off any other head under section 24 (1) ; if the loss cannot be fully set-off then it 
can be carried dne der een ш крш сап D M o n реа и 
par ticular business permissibl 85308000 а о í 
. After’ six years the right to set-off would come to an end. But in [es depreciation’ 


so long as the business showed a profit in the future. Any Нев of construction 
yv gl that we are suggesting In a consistent scheme which fits in with the other provisions of the 
ct.” 


The High Courts of Punjab, Calcutta and Gujarat have taken much the same 
view in Laxmichand Jal Sp and Weaving Mills In re*,in Јаіригіа China Clay 
Mines (Private) Limited v. Co oner of Income-tax,* and in Commissioner of In- 
come-tax v. Girdharilal Harlvallabhadas Mills*. The Punjab High Court pointed out 
that the object of Proviso (Б) to sub-section (2) of section 24 was merely to give pre- 





1. L.R. (1897) A.C. 647. 335. 
2. LLR. (1953) Bom. 515. 4. ү 46 L.T.R. 707. 
3. LLR. ô (Simla)184 : AIR. 1950 E.P. 5. (1963)1LTJ. 28, 
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ference to ordinary losses incurred by an assessee in regard to set-off over the loss 
which comes under clause (b) of section 10 (2) (vi) and that the Proviso in section 10 
2 (vf) did not stand in the way of set-off of the deemed depreciation under that proviso 
against other heads of income. After referring to earlier authorities and construing 
the relevant sections, the learned Judges in that case opined : 

“А of thease authorities and a careful study of the relevant sections show that in section 10 
the word ‘ any’ means all the heads of income which come within section 6 of the Income-tax Act, 
and for the purposes of computing the profits or gains which are c le to income-tax certain 
allowances have to be made which are enumerated in clauses (Г) to and out of these, clause (рї) 
deals with depreciation. There is no reason why the allowance for depreciation in clause (уі) should 


be treated rey ior thio purpose of compo поо rn Romo ate ie on 24 

wable to an asscesco and the whole income 1s to be determined 

&fter the profits and losses including allowances in section 10 2) have been all added together and 

where tho asscesce is a registered firm and loss cannot be wholly set-off against the income of the 

i асир rtioned as between the partners co ing the firm. Where set-off is to 
ven 


The Calcutta High Court in Jaipurla China Clay Mines (Private), Ltd. у. Com- 
missioner of Income-tax}, also held that under section 10 (2) (vi) read with 
Proviso (b) thereto, ап assessee was entitled to have unabsorbed depreciation 
of past years added to the depreciation of the current year and the aggregate 
of the unabsorbed depreciation and the current year’s depreciation deducted from 
the total. income of the previous year relevant to the year of assessment including 
income falling under heads other than business. The Gujarat High Court in Com- 
missioner of Income-tax v. Girdharilal Harivallabhadas*, was also of the same view 
that unabsorbed depreciation allowance of earlier years deemed to be part of the 
depreciation allowance of the current year under section 10 (2) (vi) could be set-off 
against income under heads other than business. The Bombay High Court in Com- 
missioner of Income-tax v. Ravi Industries Ltd. 3, in effect followed its earlier view in 
Ambika Silk Mills Company Limited v. Commissioner of Income-tax* and expressed 
itself in the same manner a8 the Gujarat High Court. 


But in Commissioner of Income-tax v. Nagi Reddy* Jagadisan and Srinivasan, JJ., 
dissented from Ambika Silk Mills Company Limited v. Commissioner of Income-tax 4. 
The learned Judges were of the view that the deemed depreciation under Proviso 
(b) to section 10 (2) (vi) could not be regarded as a loss to which section 24 could be 
applied. With respect, we are not able to share their view. Infact, we feelthat 
we are bound by the view taken by three learned Judges of this Court in Suppan 
Chettlar and Company v. Commissioner of Income-tax, Madras*. As we said, the 
precise question ав to, whether the deemed depreciation under the proviso could be 
regarded as a loss was answered by the three learned Judges in the affirmative. We 
do not think that this view expressed by them in that case was merely an obiter, 
but formed the basis for their decision. In view of this, we think that no useful pur- 
pose will be served by referring the matter to a Full Bench as Suppan Chettiar and 
Company v. Commissioner of Income-tax Madras*, will also be binding on such'a 
Full Bench. If we may say so with respect, the weight of authority in the High 
Courts is all in favour of the view we are inclined to take of the scope of the two 
provisos and the nature of the deemed depreciation under the Proviso (b) to sec- 
tion 10 (2) (vi). 


We answer the question referred to us in favour of the assessee with costs. 
Counsel’s fee Rs. 250. 


V.S. | | Answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Мк. Justice P. CHANDRA REDDY, Chief Justice AND MR. JUSTICE 
P. S. KAILASAM. ' 


M/s. India Motor Parts and Accessories (P.), Ltd., Madras .. Applicant * 
y. 
Commissioner of Income-tax, Madras .. Respondent. 


соро fro rs tad yh prin Prt md, pesi eres aeie 
ог prior pears Us mot to be i і 

&hod of valuation, not to be disturbed—Foreign о cars ceasing business ія Imdies— 
Assess taking over the spars parts of older models of cars of fornga compaxy—Ban of import and 
а bo cars—Obsolete and slow moving paris of spares—Valuation of stock of spare peris—Valu- 
ation of s i ipare аю be ы Ша ш mot excluded from inventory amd profits 
of sala disclosed— ао. moving articles im а diminishing market at less than fifty per cent. of cost— 
Ом of the recognized of valuation—Valuation to bs eS 


The assessec-company was started to take over all the spare parts of the makes of cars from the 
General Motors on their giving up their Indian branches. Since the import and assembly of these 
makes were banned, the demand for these spares of the older models already on the road began to 
decline from усаг to year. For the assessment 1958-59 the the assesccin valuing their opening 
and closing stock of such spare parts, adopted the method followed by them in the prior years and up- 
held by the Department. The assemee treated а part of such stock as obsolete and the rest of it as 
slow moving and valued them notionally at 100 per cent. and 50 per cent, less than the cost price. 
These stocks were not excluded from the inventory and items that were sold were tinto account 
and the difference between the value disclosed in the books and the price reali was shown as 
p The Income-tax Officer added this under-pricing back, relying on the fact that the assessec 

put a greater value on them in their application for overdraft to а Bank and also insured these 
stocks for that value. On appeal however, the te Commissioner upheld the valuation adopted 
bythe ашезсс. The Tribunal allowed the a preferred by the Department in regard to the slow 
moving spare parts. On a reference, 


Held, that the method of valuation adopted by the assesscc has to be upheld. 
Where the assessec employed a partic ilar method of valuation of stock for several years, unless 
ts and gains 


the Officer found that the could not be properly deduced therefrom the Depart- 
ment could not disturb the method. 


One of the recognized methods of valuation of stock of articles for which there was a falling market 
would be fifty per cent.less than the cost. The mere fact that occasionally a solitary item is sold for 
a price higher than the cost price would not detract from the nature of the system. The fifty per 
cent. reduction was made not for the reason that as and when any of the items is sold it would fetch 
a price less than the cost, but that the sale of these items is very slow. 

On facts, the Tribunal found that by reason of the ban the demand for spare of the older 
models had diminished year to year and the sales thereof were few and far between. It had 
also upheld the valuation in regard to the obsolete spare parts. It isnot the case ofthe Revenue 
that the profits and gains ofthe assessce could not be ascertained by the амешес е loying the method 
of valuation. Tho astessce had not excluded these stock from the inventory and had disclosed 
the profits ofitems sold. The figures furnished to the Bank for getting overdraft and for the insurance 
are not concerned with the actual stock valuation for determining the trade results for purposes of 
ascertaining the profits derived from that business. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 


section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. No. 199 
of 1960-61. 


S. Swaminathan and K. Ramagopal, for Applicant. 
V. Balasubrahmanyam, Special Counsel for Income-tax, for Respondent. 
The Judgment of the Court was delivered by 


Chandra Reddy, C.J.—The question we are called upon to decide under section 
66 (2) of the Indian Income-tax Act is framed in the following terms : 

“ Whether on the facts and in the circumstances of the case the Tribunal is justified In sustaining 
the revision in valuation of closing stock by enhancing the value by Rs. 45,4837" 

This Reference arises out of the assessment of the petitioners for the assessment 
year 1958-59 corresponding to the accounting year ended on 31st March, 1958, and 
concerns the valuation of certain motor spare parts. The assessee is one of a few 





* Tax Case No. 147 of 1962, 12th February, 1965, 
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companies started to take over all spare parts of the makes of cars from the General 
Motors on their giving up their Indian branches. Since the import and assembly 
of theses makes in India were banned, the demand for those spares of the older models 
already on the road began to decline from to year. For the purpose of assess- 
ment for the year ended 31st March, 1958, the assessee made a return under section 22 
of the Act showing an income of Rs. 3,15,995. In valuing their opening and closing 
stock of the spare parts taken over by the assessee-company from the General Motors 
they adopted the following method. The entire stock was valued at cost and out 
of this a deduction of Rs. 1,00,015 was made in view of the fact that the demand for 
these parts was declining. The assessee treated a part of this stock as obsolete and 
some other stock as slow moving and valued them notionally at 100 per cent. and 50 
рег cent. less than the cost price as the case may be. Tho Income-tax Officer added 
this under-pricing back, taking into account the circumstance that when the assessee 
applied for an overdraft to the State Bank of India they declared the value of these 
goods as Rs. 24,96,207 and also insured these stocks for the same amount. 


Оп an appeal preferred by the aggrieved assessee the Appellate Assistant 
Commissioner deleted this addition on the ground that the write off was supported 
by stock cards which clearly showed that either the stock had become obsolete or 
slow moving and that the stock of spare parts involved in such write off was not 
‘excluded from the inventory. In his opinion the reference to the declaration of stock 
to the Insurance company and the Bank had nothing to do with the actual stock valua- 
tion for determining the true results. There was an appeal by the Department to 
the Income-tax Appellate Tribunal. The Tribunal reversed the decision of the 
Appellate Assistant Commissioner so far as the value of the slow moving parts were 
concerned for the reason that some of the slow moving items sold in the subsequent 
years were at a profit which, according to the Tribunal, indicated that the market 
had not fallen. It is this conclusion of the Appellate Tribunal that is assailed in this 
Reference under section 66 (2) of the Act. 


It is urged by Mr. Swaminathan, learned Counsel for the assessee, that the 
аввеввое has adopted this method consistently for a number of years and that no 
exception was taken to it by the Department all these years. It is also his contention 
that this : system of accounting is a well recognised one, and in fact, is in vogue not 
only in this country but in various other countries like the United States of America. 
He further maintains that the reasoning of the Tribunal relating to the surplus stocks 
or the slow moving articles is irreconcilable with that bearing on the spare parts 
treated as obsolete. The last limb of the argument is based upon the decision of 
the Tribunal not to disturb the value adopted by the assessee in respect of the spare 
parts or stocks treated as obsolete although some of the items out of this category 
also, when sold brought a price higher than the cost. We are satisfied that these 
contentions are well founded. 


At this stage it will be convenient to read the terms of section 13 of the Indian 


h 


Income-tax Act which has a bearing on this enquiry. 


“ Inco rofits and gains shall be computed for the p of sections 10 and 12, in 
accordance with the method of accounting regularly employed by the asseseco : 


Provided that, 1f no method of accounting has been regularly employed or if the method 
employed is such that, їп the opinion of the Income-tax Officer, the income, profits and gains cannot 
properly be deduced therefrom, then the computation shall be made upon such basis and in such 
manner as the Income-tax r may' determine." 


Indisputably, the assessee has employed this method of computation for several 
years. We are told that this method was in vogue even when the General Motors 
Company was dealing in these spare parts. If that were во, the Department could 
not disturb it unless the proviso was attracted to it. Since this is not а case of no 
method of accounting having been regularly employed, if at all, this could fall only 
within the ambit of the latter part of the proviso. In other words, before the 
Income-tax Officer could make a re-computation of the stock he should find that the 
Profits and gains could not be properly deduced from the method followed by the 
98506300, 
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We do not think that the proviso is attracted to this case. For one thing, it is 
not asserted on behalf of the Revenue that by resorting to this method the asseasee 
was attempting to disguise their income or that there was difficulty in ascertaining 
the true profits and gains derived by the assessee from its business. Admittedly, 
these stocks were not excluded from the inventory, and, whenever any individualitem 
was sold from either of the two categories, the entire sale proceeds were brought 
into account, and, the difference between the value as disclosed in the books and 
the price realised was shown as profits. There is, therefore, no difficulty in 
беш the profits. and gains earned by the assessee in regard to this stock-in- 

e. 

It may also be mentioned that this is one of the recognised methods of valuation. 
In я comparison of various inventory methods in regard to falling market, in the 
Industrial Accountant's Handbook edited by Wyman P. Fiske and John A. 
Beckett, we find that some articles for which there was a falling market could be 
reduced to selling price “less fifty per rent. marked off.” The suggestion made in 
жолы to disposal of obsolete material is contained in the following words in this 

к. 


Various steps to be taken in the disposal of these materials are enumerated, 
one of them being disposing of them by scraping and selling as scrap. This is what 
is stated with regard to prevention of obsolescence. 

“ The extent of obsolescence can be reduced to a certain d by proper procedure. When 
a design or engineering change is determined, the material control division should be im 
Sled ohare penile See Pen engineerin к телик с стат 

e. аго CO , the a 
inventory and firm commitments of applicable materials are first determined to ascertain the 
probable extent of resultant obsolescence due to the proposed changes. Ifa serious degres of 
obsolescence would result from an immediate engineering change, the effective date of change or 
eris па есы However, if an engin change must be made as a safety factor 
or to prevent any competitive market losses, obsolescence must follow asa neces- 
sary evil. Other factors that might cause obsoleacence, such as faulty Ae practices, 
inefficient reco inefficient sto ing and lack of standardization, should also be watched and 
Corrected before cause serious o есеге LEN Also, if material control is kept informed 


of the co s future di research activities and projects, the procurement officials 
can keep Sets Gen uu рл lie кор ED p 

What caused the obsolescence or the inactivity of these spare parts in the instant 
case is the ban of the import and assembly of these cars in India. Whatever might be 
the cause therefor, undoubtedly there has been a gradual decline of market for these 
spare parts. In this position it is difficult to postulate that the value put by the 
assessee on this stock is arbitrary ог that it could be regarded as an under- 
valuation. At any rate, this is a method that finds currency in other countries, and 
in fact, recommended in some of the Industrial Accountant’s Handbooks. 


The mere fact that occasionally a solitary item is sold for a price higher than the 
Cost price would not detract from the nature of this system. In fact, a fifty per cent. 
reduction was made not for the reason that as and when any of the items 1s sold it 
would fetch a price less than the cost, but that the sale of these items is very slow. 
It is the inactivity of these items that has led to this valuation in question. More- 
over, although the situation is similiar in regard to articles classified as obsolete, this 
class of articles when sold brought a price higher than the cost price, the Tribunal 
was not inclined to sustain the addition made by the Income-tax Officer in that 
behalf. It is interesting to note that the Tribunal found that by reason of the ban 
the demand for spare parts of the older models had diminished year to year and 
the sales thereof “ were few and far between.” 


That being the position we do not think that there was any justification for the 
Tribunal to interfere with the conclusion of the Appellate Assistant Commissioner. 
It is not shown to us that this method is either improper or patently false, There 
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is therefore no justiflcation requiring the assessee to change the method which has 
been consistently followed, especially to claim the protection of section 13 of the 
ct ; 


It has been laid down by a Division Bench of this Court in Commissioner of 
Income-tax v. Charl and Каті, that under section 13 of the Indian Income-tax Act 
an assesseo is entitled to compute the income, profits and gains in accordance with 
the method of accounting regularly employed by him, and ordinarily this method 
must be accepted by the Department in the absence of anything to suggest that it is 
improper or patently false. The proposition is contained in more emphatic terms in 
the latest pronouncement of the Supreme Court in Commissioner of Income-tax v. 
A. Krishnaswami Mudaliar*. The rule stated there is that it was left to the option 
of the assessee to adopt any system of accounting and the provisions oblige the 
Income-tax Officer to compute the income, profits and gains in accordance 
with such method of accounting regularly employed, if profits of the business can 
properly be deduced thereform. It means that it imposes a statutory duty on the 

come-tax Officer to examine in every case the method of accounting employed 
and to see whether or not it has been regularly employed. 


In the instant case indisputably the present.method of accounting has been 
employed for a long number of years and no attempt was made by 'the assessing 
authority to bring it within the scope of the proviso. It has to be mentioned that 
the Income-tax Officer has not asserted that the method adopted by the assesses is 
subject to the objection indicated in the proviso. In fact the only reason adduced 
"by him for rejecting the valuation in question was that in the valuation of these stocks 
furnished by the assessee to the State Bank of India а different mode of calculation 
was adopted by them. Е 

We think that this difference would not justify the rejection of the method 
followed by the assessee for ascertainment of his income under the Income-tax Act. 
What section 13 contemplates is the method of accounting for purposes of disclosing 
his income and profits. The figures furnished by him to the State Bank of India 
for purposes of obtaining an overdraft are not concerned with the actual stock valua- 
tion for determining the trade results for purposes of ascertaining the profits and 
gains derived from that business. For all these reasons we must hold that the addi- 
tion made by the Income-tax Officer is unsustainable. 


There is also another aspect of the matter to which the Tribunal has not applied 
its mind. Itap thatin the previous accounting year the value of the slow moving 
articles was reduced by Rs. 22,046, and, in the relevant assessment year by reducing 
flatly the value of these very articles by 50 per cent. the reduction was computed 
at Rs. 45,583. That this is so appears from the argument advanced before the 
Appellate Tribunal as could be gleaned from the Statement of the Case : 

“ It was also contended alternatively that by a corresponding re-valuation of the items both in 
the o ng and closing stock, at least to the extent of the diference between Rs. 1,00,015 and 
Rs. 68, 140 the addition made by the Income-tax Officer should be sustained.” 

It-should ‘be incidentally mentioned that Rs. 68,140 is made up of the value of 
stock treated obsolete at Rs. 46,094 andslowmoving stock reduced by 50 per cent. at 
Rs. 22,046. If that were so, the addition in regard to the slow moving articles could 
be sustained only to the extent of the difference between Rs. 45,584 and Rs. 22,046. 
But this need not detain us any longer having regard to our conclusion that this is ' 
not a case in which the Proviso to section 13 could be invoked. The assessee is 
entitled to adopt the method which he was regularly following in the previous years 
by reason of the terms of section 13 of the Act. In the circumstances, we answer 
the question in favour of the assessee and against the department. 

Advocate's fee Rs. 250. 


‘VS. Answered accordingly, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnm. Justicn К. VEERASWAMI AND Мв. JUSTICE Т. VENKATADRI. 
The Commissioner of Income-tax, Madras .. Applicant* 


y. І 
The South Madras Electric Supply Corporation Limited, Trichy .. Respondent. 


Encome-iax Act, (XI of 1922), section 10 (2) (vi}—Depreciation—Assesses, an Electric i 
—Claim ія respect of X s Dres En PS BM pi lon Hé ` Reith pins 
Hants, machinery, boilers” —Income-tax Rules, 1922, Rule 8—Scope. 


The Income-tax Officer allowed 10 p cent. depreciation on houschold connections and posta, 
claimed by the asscssco, an Electric Supply Corporation, under Rule 8, clause 3-Е of the Income-tax 
Rules, 1922. The Appellate Commissioner, however, allowed only per cent. on the basis that 
itfellto be calculate under гше 8, clause 3-С of the Rules, relating to Electrical Machinery, Over- 
head Cables, and Wires (N.E.S.A.) The Tribunal in farther appeal, held agrecing with the Income- 
tax Officer, that depreciation was allowable under rule 8, Clause 3-E, at 10 per cent. On a Reference 
at the instance of the Department. 


Held, that the order of the Tribunal allowing the depreciation at 10 per cent.as falling under 
rule 8, clause 3-Е, is correct. 


Clause E, by the use of the expression, “ electric plant, machinery, boilers’? appears to have 
been made in a comprehensive sense, so as to include parts of the plant as well as electric i А 
scems to be in the nature of anexception to Clause Cand where it concernselectric suppl undertakings, 
а consolidated rate often per cent, is fixed for electric t, machinery, boilers Кош reference 


to tue varios pares wich go tamale up sin rhis inery or boilers. It is clear from Clause C 
that electric machinery in general would include overhead cables and wires. It is truein Clause E 
no specific mention of ead cables or wirezis made. But on that account it cannot be said that 


clectric machinery in Clause E should be read as exluding from its scope overhead cables and wires. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. Nos. 1510 
to.1515 of 1961-62. А 


V. Balasubrahmanyam, Special Counsel for Income-tax, on behalf of the 
Applicant. f 

Т.У. Balakrishnan, C. V. Mahalingam, T. S. Viswanatha Rao and S. Lakshmanan, 
for Respondent. | 

The Judgment of the Court was delivered by : 


Veeraswami, J.—The question referred to us as to whether the assessee is entitled 
to depreciation at 1075 turns on the interpretation of rule 8 of the Indian Income- 
tax Rules, 1922. On that matter, the Income-tax Officer and the Tribunal have 
taken one view differing from the Appellate Assistant Commissioner, who had held 
that the assessee would be entitled to depreciation only at 5%. The assessee is an 
Electric Supply Corporation in Tiruchirappálli District and is a supply undertaking. 
For the assessment years 1950-51 to 1953-54, 1955-56 and 1956-57 the assessee 
claimed 10% depreciation on house service connections and posts which was allowed 
by the Income-tax Officer. This the Income-tax officer did on the view that .it falls 
under rule 8, clause 3-E, which relates to “electric supply undertakings—{i) electric 

lant, machinery boilers.” This is the view which found acceptance with'the Tribunal. 
ut the Appellate Assistant. Commissioner felt that depreciation would be allow- 
able only at5% under rule 8, clause'3-C (v) which is in respect of electrical 
machinery—overhead cables and wires (№.Е.5.А.). The Appellate Assistant Com- 
missioner Considered that “electric plant, machinery boilers” would not include 
overhead cables and wires. The Tribunal however was of the following opinion : 


“We consider that there is validity in the contention on behalf of the asseseco that as it (asseesco) 
is an electric Clause ‘E’ would apply. The overhead cables and wires referred 
to in item (u) in Clause C would in our opinion, refer to such cables and wires as are connected 
with electric . So as 'overbead cables and wires’ could also come under electric 
plant and/or machinery, it would be more appropriate to classify them as under ‘E’. , 
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We consider that the Tribunal took the correct view as to the scope of Clause E 
as including overhead cables and wires. Rule 8, which has been framed under 
section 10 (2) (v?) makes allowance in respect of depreciation of machinery and plant 
besides buildings or furniture at a certain percentage of the written down value or 
original cost, as the Case may be, equal to one-twelth the number shown in the 
corresponding entry in the second column of the statement following the rule. The 
columns which follow the rule are classified under three heads : I—Buildings of various 
Classifications: I—Furniture and Fittings; and III—Machinery and Plant. Under th 
heading of Machinery and Plant we have а generalrate provided as also special 
rates to be applied to the whole of the machinery, and plant used in certain specified 
concerns. Clause 3 makes provision for further special rates under clause (3) of 
this entry. This applies to special rates to be applied to other machinery and 
plant. Under this category, Clause C pertains to electrical machinery and this 
entry mentions six items of which the fifth is * Overhead cables and wires" 
Clause E, as we mentioned, relates to Electrical supply undertaking (i) Electric Plant, 
Machinery Boilers. 


The contention for the Department is that machinery in Clause E does not include 
overhead cables and wires and therefore only sub-clause (v) of Clause C in the 
column would apply. On the other hand, the assessee would say thatit being an 
electric supply ertaking, “ machinery ” in the clause is used in a wide sense во as 
to include overbead cables and wires. 


It is clear from Clause C that electric machinery in general would include over- 
head cables and wires. It is true in Clause Е no specific mention of overhead cables 
or wires is made. But, in our opinion, on that account it cannot be said that electritc 
machinery in Clause E should be read as excluding from its scope overhead cables 
and wires. The use of the expression "electric plant, machinery, boilers” in Clause E 
appears to have been made in a comprehensive sense so asto include parts 
of the plant as well as electric machinery, Clause E seems to be in the nature of'an 
exception to Clause C and where it concerns electric supply undertakings, a consoli- 
dated rate is fixed for electric plant, machinery, boilers, without reference to the 
various parts which go to make up the plant, machinery or boilers. 


‘It follows therefore the Tribunal was right in allowing 10 % depreciation and 
restoring the order of the Income-tax Officer on that matter, The Reference is 
answered in favour of the assessee and against the Department. Counsel's fee Rs. 250. 


V.S. Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT :—Mz. Jusriag M. NATEN. Е | 
Venkatammal and ánother |. Abpellanis* ` 
v. : 

Muthukrishna Naidu and others : e Respondents. ; 
TI armes аан а ad if assi fiot acis FERES 
Аа (LX of 1908), Articles 141 and 144—Stridhana property inherited by daxghters from а 
adors exston—Seeit 


ie 
Hindu female held in adoerse possession Death of ona of the dangkters after 12 айз 
Simin, D ib runt deseo мн у шшк ааа M adorei Jan 


, Daughters succeeding totheir mother as a class, take the estate of the mother as joint tenants 
with rights of survivorship ister se and not as tenants-In-common without the benefit survivorship. 


Papemma v. Каматеји, (1955) An. W.R. 779 and Patkumma Besbi v. Krishnan Ascri, A.I.R. 1961, 
Kerala 247, followed. ` : zu a 


The right of survivorship is incident to the right of joint possession. It cannot exist tel 
and independently of posesion after the right applet possession and enjoyment has been Тош. 7 


.* S.A, No. 310 of 1962. Ist April, 1965. 


4) - VENKATAMMAL Р. MUTHUKRISHNA NAIDU (Natesan, J.). ` 65 


Consequently, where the daughters of a Hindu female had been kept out of possession of their 
sridhana property, which they inherited from their mother on her death, for morc than 12 years by 
their brothers adversely to the claims of the daughters, a suit for ion of the ies filed by 
- the surviving daughters on the death of onc ofthe daughters—the death occurring after allthe daugh- 
ters had been ousted for more than 12 years—would be barred by limitation not only in respect 
ef their own shares but also in respect of the share which belonged to the deceased daughter. 
Appeal against the Decree of the District Court of Coimbatore, dated 23rd 
December, 1959 and in Appeal Suit No. 64 of 1959 erred against the 
Decree of the Court of the DistriceMunsif of Coimbatore in Original Suit No. 416 
- of 1957. 


S. Ramalingam and V. Shanmugham, for Appellants. 

R. S. Venkatachari, for 1st and 2nd Respondents. 

The Court delivered the following | 

]оромкмт.—ТЪе question raised in this appeal, looks-to me is settled law, but, 
as considerable argument has been directed' in the matter, I shall deal with it in 
greater detail than is strictly necessary. , The contention raised is that, while daugh- 
ters succeeding to their father as a class, take the estate as joint tenants with rights 
of survivorship inter se, daughters succeeding to their mother inherit the estate only as 
tenants-in-common, without rights of survivorship inier se ; and for this proposition 
reliance is placed particularly upon certain observations in Karuppai Nachiar v. 
Sankaranarayanan Chetty, etc.1. i А 


The facts which have given rise to this controversy and must be taken ак final 
for the purpose of this Second Appeal may be briefly set out. The property in the 
suit belonged to one Venkatalakshmi Ammal, who died somewhere about 1898 
leaving two sons, Subbiah Naidu and Venkatasami Naidu, and three daughters, 
Rukmani Ammal, Venkatammal and Pappammal. After the death of Venkata- 
lakshmi Ammal, the two sons dealt with her pro as ifit belonged to them 
solely, and, under Exhibit B-7, dated 5th December, 1918, Venkatasami con 
‘his iare in the pro to his brother Subbiah Naidu. Defendants | and 2 in the 
suit out of which this Second Appeal arises, are the son and widow of Subbiah 
Naidu. The daughter Rukmani Ammal died on 28th June, 1953 leaving two daugh- 
ters i and Rajammal, defendants 3 and 4 in the suit. The plaintiffs. 
in the suit, who are the appellants now in the Second Appeal, are the other two 
surviving daughters of Venkatalakshmi Ammal. It is also to be taken as established 
‘beyond challenge that after the death of Venkatalakshmi Ammal, the property of 
"Venkatalakshmi Ammal was held by the sons Subbiah Naidu and Venkatasami 
‘Naidu adversely to the claims of the daughters. ' After the purchase by Subbiah 
Naidu of Venkatasami's share under Exhibit B-7 Subbiah Naidu solely and after 
his death on 21st October, 1951, his heirs have been holding and enjoying the pro- 
perty in their own right. The suit has been filed by the plaintiffs for partition and 
recovery of possession of the one-third share in the property, which, according to 
the plaintiffs, belonged to the daughter Rukmani Ammal and which they claimed 
to be entitled to on her death in 1953 as reversionary heirs. It is contended that 
even though with reference to their own two-third share in the property they may 
be barred adverse possession and limitation, in regard to the share of Rukman 
Ammal on her death, it reverted back to Venkatalakshmi Ammal, and, as her 
stridhana heirs, they were entitled to the property. The contention is that, the three 
. daughters inherited to their mother as tenants-in-common and that on the death of 
amy one of them, inheritance in respect of the share of the deceased must be traced 
from the mother. The trial Court decreed the plaintiffs’ suit, holding that the 
succession opened and cause of action for the suit arose only on the death ofRukmani 
Ammal on 28th June, 1958, and that, as next reversioners, under Article 141 of the 
Indian Limitation Act of 1908, the plaintiffs were within time. On appeal, the 
learned District Jue а» accepting the contention that the three daughters 
formed one class of limited owners and took jointly in the same manner as co- 
widows by survivorship, held that the suit was barred. It was taken as settled law 
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that when these are more daughters than one, they succeeeded jointly with rights of 
survivorship. : 

On the question of limitation, on the footing that the pro was taken jointly, 
reference was made to the decision in Sachindra Kishore Dey v. jam Kant Chucher- . 
butty!, and Ipatury Achamma v. Ivatury Bapiah*. Once it is conceded that the danght- 
ters inherited jointly a woman’s estate even in their mother’s property the estate 

ing determinable on the death of the last survivor, when only the succession would 
devolve on the then next heir of their mother, there can be no difficulty on the ques- 
tion of limitation. If there is no tenancy-in-common, the claim to the pro б can 
only be by survivorship and the right of survivorship is incident to the right of joint 
possession. It cannot exist separately and independently of possession after the 
right of joint possession and enjoyment has been lost. Аз laid down by the Judicial 
Committee in Katama Natchiar v. Ths Rajah of Shivagunga?, the right of survivorship 
cannot exist a from the right of joint, possession and enjoyment, now in the present 
case the daughters had no joint possession or enjoyment with the deceased, the 
deceased herself having no possession for laying any claim’ to survivorship. In 
Sachindra Kishore Dey v. Rajani Kant Chuckerbutty!, above referred to, two daughters 
of a Hindu male had been kept out of ion of his properties for more than 12 
owls by the daugher-in-law. On the death of one of the daughters, after both had 
ousted for more than 12 years, the surviving daughter somehow dispossessed 

the person in adverse possession, but, in the suit by that person who was dispossessed, 
it was held that the surviving daughter could not maintain her possession against the 

n who by 12 years adverse possession had acquired title to the entire property, 
including the interest of the deceased daughter to which he succeeded by survivor- 
ship and not by inheritance. Of course, it was a case of succession by the daughters 
to their father but there can be no distinction in principle on the question of limita- 
tion. It is observed therein at page 907: ` 

“The nature of the right acquired by these two daughters is made apparent by the decision 
of the Privy Council in Amrita Lal Bose v. үе Kanto Mitter*, and, it is abundantly clear from that. 
case that the survivor ofthe two daughters came in onthe death ofher sister not by way of inheritance 
as reversioner, but by right of survivorahip. It necessarily follows from this that Article 141 does not 
apply and that the surviving daughter cannot now claim that she acquired a title, on the death of 

dari, of the nature described in Article 141. 


The result appears to me to be that so far as Kashiswari is concerned, her right was extinguished. 
not only in the original 8 annas that devolved on her, butin ofthe whole 16 annas which passed 
to her and her sister as a single inheritance on tho death of their father.” ' 


On the same reasoning, in this case, if the three daughters took theirmother's 
stridhanam as joint tenants, plaintiffs 1 and 2 would be barred not only іп respect 
of their own two-third share, ba: also in respect of the one-third share in the pro 
to Rukmani Ammal. It is unnecessary to express any opinion as to what will be 
the position and whether any claim could be made to this property by the reversion- 
ary heirs of Venkatalakshmi Ammal after the lifetime of both the. plaintiffs. 


On the princi uestion whether the daughters took their mother's property 
as eris uns ыы a as joint tenants, pies ош for the ap ts dius 
my attention to Chapter III, General Principles of Inheritance, in Mulla’s Principles 
of Hindu Law, 12th Edition. Learned Counsel points out that under section 31, 
referring to co-heirs, who, according to the Mitakshara school, take as tenants-in- 
common, in the case of daughters, the learned author includes only two or more 
daughters succeeding as heirs to their father. Learned Counsel submits that 
there is no reference to daughters succeeding as heirs to their mother. My attention 
is then drawn to section 159 at page 234 of the same edition, where the learned author 
states : : 


“Two or more stridhana h*irs inheriting stridhana together take as tenants-in-common without 
benefit of survivorship, even ifthey are members of a joint family.” 





1. (1914) 18 C.W.N. 904. 3. АНЕ 611. 
2. (1920) LL.R.44 Mad. 131:40 M.L.J. 83. 4. (1875) L.R. 2 L.A. 113. 
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But it will be noticed that the illustration under this section refers only to male 
heirs inheriting the stridhana property of a female Hindu. In Chapter IV, the 
learned author, at page 124, observes: . 
“ Two or more daugaters of a class take the estate jointly аз in the case of widows, with’ rights 
of survivorship.” 
With reference to this observation, it is submitted for the eat that this pro- 
ition is-given only under Chapter IV dealing with Order of Inheritance to Males. 
t in Chapter XI dealing with Woman's Pro jointly, under the heading of 
Succession to property inherited by females, at page 39, the learned author, under 
the heading ‘ Survivorship as between daughters’ refers back to the passage above- 
noted, giving the impression that there is no distinction in the character of the 
estate inler se between the daughters whether the succession is to the mother or to 
the father. ` 


Considerable emphasis is placed by learned Counsel for the appellant to the 
observations in Karuppai Nachiar v. Sankaranarayanan Chetty!, referred to at the begin- 
ning. My attention is drawn to the observation at page 305, where it is stated : 

‘f There is not а single instance indicated in the Mitakshara ofthe benefit of survivorship bet- 
ween co-heirs inheriting stridhanam and, in our opinion, therc is no divergence between the 
Mitakshara and the Dayabagha as to the er of the estate which, in the case of stridhanam 
property, devolves upon co-heirs. It would be revolutionary to hold that all property which comes 
to two or more persons who happen to be members of an undivided family is taken by them with 
benefit of survivorship, and there и no warrant whatever in the Mitakshara for such a gencral proposi- 
tion. It has been held in more cases than one that which comes to members of an undivided 
family by devise or gift is not taken by them with ben t of survivorship— Кении Persad v, Mussa- 
mat Besby*, Ba: Diwali v. Patel Bechardas*. The Privy Council, no doubts has ruled in Venkay- 
Jemma Сати v. Venkata Bahadur Garu*, thatthe postion taken by the High Court of 
Calcutta, Jemsoda Keer v. Pershad Singh*, and by this Court, Sri Raja Chelikeni- Venkatarema- 
Aeyemma Саги v. Appa Reu Bahadir Garu’, that obstructed heritage universally devolves on co-heirs 
аз tenants-in-comon, and not as joint tenants with bencfit of survivorship, is one that is erroneous; but 
their Lordships have abstained from laying down that as a universal rule, а кыис devolves 

co-heirs who happen to bs all от some of them members of an undivided y under the 

itakshara, is taken by them with benefit of survivorship. They refer only to two instances as dis- 
proving the universal proposition laid down by the Calcutta High Court, viz., the case of widows and. 
daughters on whom the inheritance devolves with benefit of survivorship, both under the Mitakshara 
and Dayabagha, andthat суеп afterthey effecta partition between themselves of theirlimited estate 
sr nica (Bey Dave цо еа Pv ing thein, either joint or several, transmisible to their heirs, Matiu 
Ve v. Рога Singha Thecar'. But we may observe that both these cases are cases of 
inheritance to the property of a male, and do not affect the question ofthe devolution of stridhanam 


Learned Counsel strenuously relies on the last sentence in the extract above made of 
the opinion of the Full Bench, My attention is also drawn to another passage at 
page 308 to the following effect : 

** We must, therefore, hold that none of the arguments addressed to us show that stridhanam 
property, when it devolves upon a plurality of heirs, is held by them with benefit of survivorahip. or 
that, at any rate, it is so in the case of stridhanam property ofa mother devolving upon hersons. We 
must also hold that in the case of the devolution of stridhanam property there is nothing peculiar in. 
* the Mitakshara law as distinguished from the Dayabhaga law, so as to import the doctrine of survivor- 
ship as between the co-heirs, and thus restrict the operation of the rules of inhentance laid down for 
the devolution of stridhanam property." 2 
'Though the taken by themselves support the proposition of the learned: 
Counsel for the appellants, it must be noted that the question before the Full Bench 
was whether when the stridhanam pro of a woman. devolved on her sons who, 
with their father formed an undivided Hindu family at the time of the mother's 
death, the sons took as joint tenants with benefit of survivorship or jointly or in 
common without benefit of survivorship. Their Lordships were there not concerned 
with the rights inter se between two daughters inheriting the stridhanam property 
of the mother. As would be pointed out presently, еге «їз no reference by the 
Full Bench to an early case of this Court in Sengamalathammal v. Velayuda Mudalt®, 
1. (1903) LL.R. 27 Mad. 300 (FB): 13 5. 

M.L.J. 398. 6. (1897) LL.R. 20 Mad. 207: 7 M.L J. 143. 
2. (m 4 M.LA 137 at 174. 7. (1881) L.R.8 LA 59: LL.R. 3 Mad. 290 











(800) LL.R. 17 Cal. 33. 


3. (1902) LI.R. 26 Bom. 445. at 301. 
4. (1902) L.R. 29 I.A. 156 : LL.R. 25 Mad. 8. (1867) 3 M.H.C.R. 812. 
678:12M.L.J.299. — 
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án which the matter was directly under consideration. In Mayne's Hindu Law, 
Eleventh Edition, at page 646, the proposition is thus set out : 

** Wnere daughters ofthe same class exist, all of them, except in Bombay, take jointly in the same 
manntr às widows with survivorship. Ifthey choose to divide the property for the greater convenience 
of enjoym*nt they can do so, but they cannot thereby create catate of severalty, which would be alien- 
able or descendable in any different manner”. 


Proceeding, the learned author states :: А u 

“ Daughters can enter into a partition so as to put an end to their right of survivorship ; but it 
willnstletin the next reversioners till the death ofthe survivor. In brief where daughters take jointly 
their rights are governed by the same rules as arc applicable to co-widows. Ifatthe death ofthe last 
survivor, there exists another class of daughters who have been previously excluded, they will come in 
as next heirs, if admisible ”. . : . 
Here also the context is not with-reference to Stridhana succession. 


. Reference was made by learned Counsel for the respondents to the decision in 
-Mt. Dewala v. Rupsir!. But this case, far from helping the respondents, may help 
the appellants. One Dasoda, who owned the property in suit, died leaving three 
Een э Mst. Dewala, Кирг and Mst. Тејіа. Mast. Tejia died later leaving 
her son Jhitu. Mst. Dewala claimed a half share in the property and filed the suit 
for joint possession of the half share. Several questions arose for consideration in 
the case and whether Rupsir was the more indigent and unprovided of the daughters 
ав to be entitled to the whole of the inheritance. The ultimate question for considera- 
tion was whether the plaintiff was to have one-half share or only a third share. 
Reference was made to section 159 in Mulla's Hindu Law, already referred to, 
where it is stated’ that stridhana heirs take as tenants-in-common without benefit 
of survivorship. But the relevant passage which deals with the question in issue 
for the present is the following : | 

* Jt willthus be seen that on the death of the female who had inherited the stridhana property, 
the property pasci to the heirs ofthe female from whom she had inherited it. In other words, on the 
death of Mst.Tejis, the property will pas to Mst. Dasoda’s heirs and not to her heirsin the instant case. 
Accordingly, Mst. Dasoda's heirs, Mst. Dewala and Mst. Rupsir who were preferential heirs to Mat. 
Tejia’s son Jhitu will inherit the property." A 
It will be noticed that the question was treated as one of inheritance, the share of 
the deceased daughter reverting back to the mother and heirship being traced to 
the mother. This is in conformity with the contention of the Counsel for the appel- 
lants. But in that case, whether it was by survivorship or by inheritance, the 
plaintiff could have got the same half share in a partition between Herself and her , 
sister and the question in the present form was not mooted. That case, therefore, 
cannot be relied upon as an authority by the appellants and certainly it is not an 
authority for the respondents, the observations being against the respondent's 
contention. | 


But we have the clear pronouncement in Papemma v. Kamaraju* by Viswanatha 
Sastri, J. that : : 

“The law applicable to the case is well settled in Madras. Daughters succeeding to the estate 
oftheir father or mother take only a limited estate as Joint tenants with right of survivorship. They 
arc in the same position as widows inheriting the estate of their husband, ”’ : 
It must be noted that that case was one where the estate of the mother was in question. 
"The question has also been answered directly in favour of the respondents by a 
Division Bench of the Kerala High Court in Pathumma Beebi v. Krishnan Asari?. 
"The relevant headnote in the case runs thus: 


. “ The incidents of an estate taken by a limited heir like the daughter are similar to those of a 
widow's estate and the daughters take the property as qualified owners with rights of survivorship. 
The fact that the estate to which the hters succeed is not the estate of their father but of their 
mother makes no difference. Hence an alienation by one of such daughters without the consent of 
others is not valid.” 


‘True there is not much discussion about the proposition. 





1. A.LR. 1960 М.Р. 35. 3. А.Т.К. 1961 Ker. 247. 
2. (1955) An.W.R. 779 at 781. 
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We have also the clear expression of view in Sir Gooroodass Banerjee’s Hindu 
Law of Marriage and Stridhana, Fifth Edition, at page 409, thus noted : 
“ Where several daughters jointly inherit their mother’s stridhana, it has been held by the 


High Court of Madras that, upon the death ofany one of them, her share would pass to surviving 
co-heirs.”” 


The reference given is Sengamalathammal v. Velayuda Mudali!, though the volume of 
the report is incorrectly given. The learned author continuing observes : 

“ Though this rule may hold goodin the case of succession of ters, its correctness as a 
eral rule under thé Mitakshara law 1s open to question. Succession by survivorship із recognised. 
Vijnaneswara only іп the case of joint male ers. Moreover, it has been held by a Full 

Bench ofthe Madras High Court in. Karuppai v. a! that under the Mitakshara law sons inherit- 
ng their mother’s stridhana take as tenants-in-common without any right of survivorship.” 

It must be noticed that the learned author does not dispute the proposition so far 
as daughters succeeding to their mother are concerned that they take with rights of 
survivorship. In the case, Sengamalathammal v. Ve Mudali!, the pro 
belonged to the mother and upon her death was divided between the daughters. 
The question that arose for consideration was аз (о the right of the husband of one 
of the daughters who had died, as against the claim of the surviving sister with 
reference to the share which was taken by the deceased daughter in the partition 
inter se between the daughters. At page 317, the principle is set out thus : 

“But whether the sisters were divided or not divided, it seems to us that so long as there was 


a daughter living, she was entitled to the mother’s estate in preference to any other claimant ; for it 
is only on failure of daughters that any other claimant can come in. The general rule of Hindu Law 


is that co-heirs survivorship takes place ; and Sri F. McNaghten (R.34) puts the case of 3 
sisters succeeding jointly to their father’s estate and all dyi ildless or having daughters only ; 
and he says that upon the death of one, the two others succeed to her share in equal propor- 


tions and upon the death of one of these, the whole estate would vest in the survivor for her ше.” 


Mayne in his Hindu Law refers to this case in the foot-note at page 647. No case 
has been brought to my notice where the proposition that daughters inheriting to 
saad mother take as joint tenants with right of survivorship been dissented. 
m. 5 І 
No other question is raised. In the result, the Second Appeal fails and is 
dismissed with costs. Appellants to pay the Court-fee payable on the Second Appeal. 
No leave. 


МК. 5 — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mn. Justice R. ЗАрАЯУАМ, 


Akilandathammal e Appellant™ 
D. 
V. К, Ramaswamy Iyengar .. Respondent 
Provincial Insolvency Act (V of 1920), section 44 (2)—Sale of by insolvent after ka was granted an. 
absoluts order of discharge—Such property mat revested in insc after kis discharge by any of Court 


—Sale not questioned by Official Receiver—Purchaser if gets a valid title. _ 
Itis clear from Mullah’s Insolvency (2nd Edn., page 969) that there is no provision that a property 


which is vested ın the Insolvency Court should revest in the insolvent on the peng absolute 
order of discharge and it was never contemplated thet an insolventshould get an absolute order of 
discharge and yet retam part of his property. Section 44 (2) ofthe Provincial Insolvency Act (V of 
1920) means that the order of disch frees the insolvent from liabjlity for all debts provable under 
the Act but does not free his property from suchliability. But there is no authority for the proposition. 
that once a person was adjudged an insolvent, he was completely deprived of his property and that 
his property can be owned by the Official Receiver and that if and when he is granted an order of dis- 
charge his does not revest in him unless there was a specific order to that effect by the Insol- 
vency Court. Hence when an insolvent sells property after his discharge the title of the purchaser 
cannot be questioned on the ground that there was no order of Court revest men property in the 
insolvent after his discharge. The fact that the sale could be affected by the Official eceiver taking 


1. (1867) 3 M.ELG.R. 312. 2. (1903) 13 M.L.J. 998 : L.L.R. 27 Mad. 300. 
* S.A. No. 654 of 1964. 6th July, 1964. 
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suitable steps cannot take away the title of the purchaser so long as such steps are not taken. The 
Official Reeciver could take any such steps only if there are creditors to be paid and the administra- 
tion is not over, andthe purchaser getsa valid title as long as the sale has not been questioned by the 
Official Receiver in any independent proceedings. 

Appeal against the decree of the District Court of West Thanjavur at Thanjavur, 
in Appeal Suit No. 216 of 1962, preferred against the decree of the District Munsif, 
of javur in Original Suit No. 220 of 1961. 


M. Ramachandran, for Appellant. 
The Court delivered the following 


JUDGMENT :—Appellant filed the suit Original Suit No. 220 of 1961 on the 
file of the District Munsif’s Court, Thanjavur, to set aside the summary order 
in Execution Application No. 844 of 1960, in Original Suit No. 228 of 1954, on the 
file of the Court. Both the Courts below found that the appellant had no title to 
the suit property, that the respondent had title to the suit property and dismissed 
the suit. 


The appellant’s case is that the suit land belonged to P.W. 1 Kuppuswami 
Raja and that under Exhibit A-1 she got the permission of P.W. 1 Kuppuswami 
Raja to use the suit land for access to the house purchased by her under Exhibit 
A-5. She examined P.W. 1 Kuppuswami Raja to prove that he was entitled to 
the suit land. P.W. 1 Kuppuswami Raja is the son of Sundara Raja, one of the 
exccutants of Exhibit B-1. P.W. 1’s father and others parted with the suit land under 
Exhibit B-] to one Balambal who in her turn sold it to Krishnaswamy Ayyar. 
Krishnaswami Ayyar acquired the entire suit land by virtue of Exhibits B-4, B-5 and 
B-9. Krishnaswamy Ayyar in turn delivered the suit land to the defendant's 
paternal grandfather. Ultimately the defendant’s father sold the same to one 
Ramadoss and his brother. Admittedly Ramadoss was adjudged insolvent, but 
he was finally granted an absolute discharge as evidenced by Exhibit A-3. The 
lower Appellate Court has rightly pointed out that it is vain on the part of P.W. 1 
to claim title to the suit land when especially it is seen that his father had parted 
away with the suit land under Exhibit B-1 to Balambal. Thus the appellant has 
no title to claim the suit property. 


The learned Advocate for the ap t however, contended that the 
respondent-defendant can have no valid title to the suit land on the ground that 
there was no vesting order of the suit property in favour of Ramadoss after the order 
of absolute discharge was ted to him. It is clear from Mullah’s Insolvency 
(Second Edition, page 369 t there is no provision that a property which is vested 
in the Insolvency Court should revest in the insolvent on the passing of an absolute 
order of discharge and it was never contemplated that an insolvent should get an 
order of absolute discharge and yet retain part of his property. Section (2) 
of the Provincial Insolvency Act means that the order of discharge frees the insolvent 
from liability for all debts provable under the Act but does not free his pro 
from such liability. It is possible for the Official Receiver to take action to deal 
with the pro after obtaining suitable orders of the Insolvency Court. But as 
pointed out by the lower appellate Court there is no authority for the proposition 
that once a n was adjudged an insolvent, he was completely deprived of his 
property and that his property can be owned by the Official Receiver and that if and 
when he is granted an order of discharge, his prop did not revest in him unless 
there was a specific order to that effect by the Insolvency Court. The fact that 
the sale by Ramadoss could be affected by the Official Receiver taking suitable 
steps cannot take away the title of the purchaser from Ramadoss so long as such 
steps are not taken. Їп other words, it is not open to the D to question 
the title of the defendant-respondent merely on the ground that the Official Receiver 
(P.W. 6 К. Balasubramania Iyer) could have taken such s against the suit 
property. The Official Receiver could take any such steps only if there are creditors 
to be paid and the administration is not over. But there is no such proof in this 
сазе. In fact the trial Court has pointed out that, one of the contentions raised by 
the plaintiff's Counsel which has not been stated in the plaint is that Ramadoss 
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-was adjudicated as insolvent and the property ought to have vested with the Official 
Receiver and that the sale by Ramadoss is void. This has been discussed under 
Issue 4 which rums as follows: To what relief, if any, is the plaintiff entitled? In 
fact objection was taken by the defendant to the trial Court going into this plea. 
But the trial Cburt proposed to go into the question on the ground that it was a 
pure question of law. But the necessary averments of fact have not been made 
‘even to raise the plea. But, as already pointed out, the defendant gets valid title 
‘so long as the sale by Ramadoss has not been questioned by the Official Receiver 


in any independent proceedings. 
There is no error of law. The Second Appeal is dismissed. 
V.K. ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :——M n. Jusriag Т. VENKATADRI. 


"M. Muthukrishna Reddiar .. Appellant* 
р. 
Ponnuswamy Naicker alias Ponnappa Naicker and others .. Respondents. 

Traasfer of Property Act (IV f а 106—.Notice to quit—Constrection—Form immatsrial— 
Presumption as to tenancy being to lish calendar. 

A notice to quit is so called because the effect of it is, on the expiration of the period mentioned 
therein the tenant must quit the ises. But it is in reality a notice to determine the tenancy. 
For a notice to quit, no particular form is necessary, but if given by or on behalfof а landlord, it must 
‘in substance and effect request the tenant to quit and deliver up possession of the demised premises 
at а particular time. The document normally contains the statement that the landlord intended the 
true relationship oflandlord and tenant as determined н some specified date. It contains an un- 
equivocal statement that the rights and obligations of the tenancy including the tenant's rights to 
possession of the property in question would come to an end, on that date. 

But a notice to quit should be liberally construed and be-given a rational interpretation. Ifthe 
notice made it clear to the tenant that the tenancy has been terminated and he was required to vacate 
the premises and hand over possession by a particular date that would be a valid notice to quit. The 
eal point is that the person on whom the notice is served should understand that his tenancy had been 
t and is required to deliver vacant posecasion at the end ofthe period mentioned in the notice. 

Case-law discussed. 

In the instant case the notices to quit in explicit terms called upon the tenants to surrender and 
«deliver up vacant possemion ofthe respective portions occupied by them on a particular date and the 
Помет appellate Court was wrong in holding that the notices were not valid in law. 


The sta ption is that the lease is from month to month or year to year according 
to ish calendar. But ifthere is a contract to the contrary, it lies very heavily upon the tenan 
to displace the presumption and to establish the definite contract. 

Appeals against the Decree of the City Civil Court (Principal) Judge, Madras 
1n Appeal Suit Nos, 195, 196, 197, and 198 of 1962 erred against the Decree of 
the City Civil Court (Second Assistant Judge) of in Original Suit Nos. 3163, 


3169, 3171 and 3170 of 1960 respectively. 
A. Seshachari and R. fanarthana Rao, for Appellant. 
Ponnuswami Naicker, for Respondents. 


The Court delivered the following 
Jupamentr.—These Second Appeals arise out of suits filed by the appellant 


against the respondents therein, for recovery of possession of the vacant sites after 
removal of the huts constructed by them and for arrears of rent. The trial Court 
decreed the suits, but the lower appellate Court, on appeal by the tenants, dismissed 
the suits, on the ground that the notices of termination issued by the appellant to 
the respondents were not valid in law. Hence these second appeals have been 
filed by the aggrieved plaintiff. 

Originally, the suit property bearing S. No. 17/2-A of an extent of 2 acres and 
$3 cents in Vedakaram Village belonged to one Doraiswamy Naidu. The appellant 








* S.A. Nos. 1775 and 1962 of 1963 and 371 and 
372 of 1964. 9th July, 1965. 
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purchased the property in the year 1935, and he has ever since been in ion and 
enjoyment of it. According to the appellant, the respondents in S.A. Nos. 1775 and 
1962 of 1963 and 371 of 1 approached him in the year 1957 to permit them to 
take on lease the vacant strips of land on payment of ground rent at Rs. 1-8-0 per 
mensem. They were permitted to do so. Similarly, the father of the respondents in 
S.A. No. 372 of 1964 was permitted to put up a hut in the year 1959. e plaintif- 
gern. contended that the respondents in the first three Second Ap commit- 

wilful default in the payment of monthly rent from May, 1960, and the respondent 
in the last Second Appeal ever since the commencement of tenancy. The appellant 
gave notices of termination and called upon them to pay arrears of rent. As the 
Aad oma failed to surrender possession and pay the arrears of rent, the appellant 

€ suits afi id. i 


The respondents resisted the suits on the ground that the vacant sites were 
poramboke land, that they were in occupation of the roperty and had perfected 
title by adverse possession by continuous occupation r more than the statutory 
period, that the alleged tenancy agreement was not trueand that in any event the 
notice of termination was not valid, and further they would be entitled to protection 
under the City Tenants Protection Acts. 


Both the Courts below found that the suits Property bearing S. No. 17/2-A. 
was not а poramboke land but formed p of patta land, that the appellant was 
the owner of the suit property, that all the respondents were his tenants from 1957 
except Varadappa Chetty who was a tenant from 1959 and that the tenants were 
not entitled to protection under the Madras City Tenants Protection Act. But, 
on the question of the validity of the notices of termination, the lower appellate 
Court, сиг к with the trial Court, held that there was no valid notice. of 
termination according to Іам. On that ground alone all the suits filed by the 
appellant were dismissed. . 

Е The only question, therefore, that arises for consideration in all these appeals 
is whether the appellant has given a good notice to quit ; it is so called because the 
effect of it is, on the expiration of the period mentioned therein, the tenant must 
quit the premises. But it is in reality a notice to determine the tenancy. For a 
notice to quit, no particular form is necessary, but if given by. or on behalf of a 
landlord, it must in substance and effect request the tenant to quit and deliver u 
possession of the demised premises at a particular time, апі the tenant must quit 
and deliver up possession at the proper time.  Woodfall in-Landlord and Tenant 
(26th Edition), paragraph 2161, page 993 observes thus : à 


“ A notice to quit must be clear and certain, зо as to bind the party who gives it and to enable 
the party to whom it is given to act upon it, af the time when it is given. The notice must not be 


ambiguous.' 


Justice Bayley, as early as 1824, in Doe D: Lord Hunti v. ў. Culliford}, a case. 
which is oft-quoted in the House of Lords and Courts o Appeal observed : 
“We are to look at the intention ofthe landlord........ He intended to give an effective notice, 


In Sidebotham v. Holland*, again a case which is frequently referred to whenever 
there is a controversy whether the notice given by a landlord to the tenant is valid 
in law—Lord Justice Lindley observed that the validity of a notice to quit ought ríot 
to turn on the splitting of a straw, that if hypercriticisms were to be indulged in, a 
notice to quit at'the first moment of the anniversary ought to be just as good as a 
notice to quit on the last moment of the day before, but such subtleties ought to 
be and were disregarded as out of place. In the same case, Lord Justice Smith. 
observed as follows : 


“It cannot be denied that the law upon notices to quit is highly technical ; but the technicalities 
arc too deeply rooted in our law to be now got rid of, and if any case had been found showing that 
a full six months’ notice to quit тусп, as in the present casc, for the anniversary of the day of the 
commencement of the tenancy was bad, I must have given effect to it but as no such case has been 
found, I do not desire to add one more technicality to a notice to quit unless compelled to do во.” 

——————=———————_—————- 


— 


1. 44 Revised Reports 878. 2. 1895 1 Q.B. 378 at 383. 
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In Wrids v. Doer!, Darling, J., observed : 


«o... What is the rule of construction of such documents as this?...... ‘The Court will give an. 
interpretation to the notice conmstent with the intention of the party serving it, if clear.... We 
must endeavour to give ite rational interpretation........... ^ 


In P. Phipps & Co. v. Rogers*, Lord Justice Atkin observed : 


“ А notice to quit may be the subject of express agreement ; it may be required by law in the 
absence of agreement, asin thé case of a weekly, monthly or yearl tenancy. However the necessity 
rises ; I think that the principle cipra by Lord Coleridge, O. J., in Gardner v. Ingram*, is correct: 
*Although no particular form need be followed, there must be plain unambiguous words claiming to 
determine the existing tenancy at a certain time... .' Thus notice for а fixed day or at the expiration 
of the year of * tenancy which shall expire next, after the end of one half year from the date of 
this понсеїз suficient, Itisto be noted that in such a case the legal or agreed period of notice is men- 
tioned ; and the date of the сүп of the tenancy is a question of fact which the tenant knows, 
or can properly be deemed to know." 


In Hankey v. Clavering*, Lord Greene, M. R. observed :— 


** Notices of this kind, given under powers in leases of this description, arc documents of а tech- 
nical nature, technical for this reason, that if they are in form they have of their own force 
without any assent by the recipient the effect of саа ing the demise to an епа. They аге not con- 
sensual documents ; they are documents which must do the thing which the proviso in the lease says. 
they are to do ; they must on their face and on a fair and reasonable construction do what the lease 
says they arc to do. It is perfectly true that in construing such a document, as in construing an 
other document, the Court in case of ambiguity will lean in favour of reading the document in suc 
а way аз to give it validity as a document.......... & 


While following the abovesaid principle, Evershed, J., in Dagger v. Shepherd* observed: 
“There is a further general principle to be applied. The Court must assume that the parties 


to the contract of tenancy аге aware ofits terms, particularly ofthe provisions relative to its termi- 
nation.” 


The principles laid down in these English authorities were applied to a casewhich 
went to the Privy Council from India. In Harihar Banerji v. Bamshaski Roy‘, their 
Lordships of the Privy Council observed : 

“ The principles governing the construction of a notice to quit laid down by English cases аге 
equally applicable to cases arising in India and they establish that notices to quit, though not strictly 
accurate or consistent in the statements embodied in them, may still be and effective in law; 
the test of their sufficiency is not what they would mean to а stranger ignorant of all the facts and cir- 
cumstances touching the holding to which they purport to refer, but what they would mean to tenants 
presumably conversant with allthose facts and circumstances ; and further, they are to be construed. 
not with a desire to find fault with them which would render them defectrve but to be construed s 
res magis valsai quam pereat," \ i у 

As far as our High Courts are concerned, in Gnanaprakasam Pillai v. Vaz.", 
Venkatasubbarao, J., after reviewing all the English aufhorities including the 
Privy Council decision just cited, observed that the notice to quit must be given a 
rational interpretation. The same principle was followed by the Bombay High 
Court in Utility Articles Manufacturing Company v. Raja Bhadur Motilal Bombay Mills 
Lid.*. Ona review of the entire case law on the subject it is clear that the decision 
rendered by the lower appellate Court on the question of the validity of the notice 
is сере It is clear that the notices have in licit terms called upon the 
respondents to surrender and deliver up vacant possession of the ive portions 
occupied by them on a particular diu The document но с the 
statement that the landlord intended the true relationship of landlord and tenant 
аз determined upon some specified date. It contains an unequivocal statement 
that the rights and obligations of the tenancy.including the tenant's rights to posses- 
sion of the property in question would come to an end, on that date Learned 
Counsel for the respondents contended before me that once the landlord himself 
admitted jn cross-examination that the tenancy was according to the Tamil calendar, 
the notices issued by him according to the English calendar month were invalid 
іп law. The appellant stated in cross-examination that he did not know to read: 





l. Re 1 Q.B. 23 at 26. 5. (1946) 1 AU E.R, 133 at 135. 

2. L.R. (1925) 1 К.В. 14 at 27. 6. 35 M.L.J. 707 : AJR. 1918 P C. 102. 
3. eee! L.T. 729. 7. (1931) 60 M.L.J. 293. 

4. (1942) 2 All E.R. 311 at 313. 8. A.LR. 1943 Bom. 306. 
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and write English, that his account was according to Tamil calendar and that the 
tenancy was according to Tamil calendar. He also said that sometimes 
Ponnuswami Naicker paid him according to English months also, The statutory 
ption is that the lease is from month to month or year to year according to 
English calendar. But if there is a contract to the contrary, it ties very heavily 
upon the tenant to displace the presumption and to establish the definite contract. 
( Ram Niwas v. Singh)!. In Aklu v. Emaman!, the Calcutta High Court has 
Observed that in is of any written and registered lease, a tenancy other 
than manufactural or agricultural would be deemed o be a monthly tenancy and 
be governed by section 106 of the Transfer of Property Act. In Carrara M. % T. 
Co. v. Charu a*, a Division Bench of the Calcutta h Court observed that 
the alteration of the month of a tenancy might be proved either by direct evidence 
by proving a new agreement by which the month of the original tenancy was expressly 
tered or by circumstantial evidence. In this case, there is absolutely no evidence 
that the parties agreed in the lease or during the lease period that the tenancy 
"would be according to the Tamil calendar, quite contrary to the statutory presump- 
tion of English calendar month. Casually, in the cross-examination this illiterate 
man blurted out that the tenancy was according to the Tamil month. After going 
through the deposition, I am not able to make any sense out of it. The notice is 
very clear and it shows that he was adopting the English calendar month. The 
respondents did not reply to the notice issued to them nor they have pleaded in 
their written statements that the tenancy is according to Tamil calendar month. 
In Trilochan Nath v. Kalipada*, on similar facts, it was held that, as the defendant 
did not dispute as to what was the month of tenancy or on which particular day 
of the month the tenancy had commenced and when the notice was issued by the 
landlord the tenant did not attack that the date of the termination was not according 
to the tenancy, the notice issued by the landlord was valid and he was entitled to 
‘eject the tenant. in, in B. S. К. Virajman Mandir v. Chuttan Lal’, it was held 
t the Transfer of Property Act prescribed no form of notice nor any particular 
word, that if the notice made it clear to the tenant that his tenancy has been termi- 
nated and he was required to vacate the accommodation at the end of the month 
of the tenancy it was a valid notice, that the object of the notice under section 106 
was to give the tenant sufficient time to vacate the premises and such a notice should 
be liberally construed, that the real point in such cases was that the person on whom 
the notice was served should understand that his tenancy had been terminated and 
he was required to vacate at the end of the period of tenancy and that if the tenant 
attacked the notice on the ground of eness, he must ae that its defective 
caused him to misunderstand its nature. Therefore the finding of the 
lower appellate Court that the notice of termination was not valid in law is erroneous 
and contrary to the decisions of various Courts cited above. 


The peel are, therefore, allowed, the [рне and decree of the lower 








appellate Court are set aside and those of the Court restored. There will 
be no order as to costs. No leave. 
М.К. , Appeals allowed, 
1. А.Т.К. 1961 Raj. 203 at 205. 4. ALR. 1954 Cal. 243. 
2. (1917) LL.R. 44 Cal. 408. 5. AIR. 1963 All. 54. 
3. A.L.R. 1957 Cal. 357. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. S. RAMAGHANDRA ÁYYAR, Chief Justice AND Mr. JUSTICE 
К. SRINIVASAN. 


The State of Madras, re ted by the Secretary, Revenue 
Department, Fort St. rge, Madras and another .. Appellants* 
D. 


M. P. V. Sundararamier and Company Respondent. 


‚ Medras Gensral Sales Tax Act (LX of 1939), section 12 (3) (е нисан Padi 
-Revenus en application under—Scope and extent of —If has power to directly enih the order of am assessing 


For five asscssment years relating to the period 1948 to 1954 the mE ose dealers in 
cotton yarn, submitted returns and were asscescd to sales tax on those returns. In the assesscc 
discovered that in the returns as submitted above, they erronebusly included sales which were not 
taxable and consequently transactions which were not taxable were taxed based no doubt on their 
own ¢rroncous returns. thereupon the asscssce made an application to the Board of Revenue seeking 
a refund ofthe tax paid in exces. The Board of Revenue examined the matter and made recom- 
anendation to the Government to give partial relief to the assessce limited to a few assessment years 
and the Government accepted the recommendation. Accordingly, the Board of Revenue directed 
the Commercial Tax Officer, the authority, to revise the assessments of the asecmec forthe ` 
relevant years suitably. Not being satisfied with the relief ted, the asscsscc filed writ petitions 
эсекїп a direction to the State Government for grant of refund of tax in respect of the claim which had 
‘been di by the Board of Revenue and the Government. The State Government contested: 
the writ petitions and claimed that the orders made by the Board of Revenue in this connection were 
not orders made in the exercise ofits revisional jurisdiction under section 12 (3) of the Madras General 
Sales Tax Act, 1939. It was urged that such е petition would not lie at allon the ground that under 
scction 12 (3) (ii) which confers & power of revision the Board of Revenue on application ss 
opposed to гир motu powers the power is not exercisable against the order of the assessing authority 
‘but onl Аааа pe кеше ora hi тешен ы authority 
to the of Revenue, viz., the Deputy Commissioner of Sales Tax. It was claimed that it was 
more in the nature of an ex gratia relief that was granted by the concerned authorities and in such 
an event an application under Article 226 of the Constitution of India could not be maintained. 
The learned of the Court who dealt with the matter held that the revisional Jurisdiction 
of the Board of e section 12 (3) (il) was very wide and could be exercised against the 
orders and proceedings of any of its subordinate officers and that though the Board of Revenue and 
the Government did not purport to act under any cular provision of law, it was clearly the re- 
-visional powers under section 12 that was 1 It was m RE 
Revenue gave partial relief that it excused the delay caused in the making of the application. In 
the result the learned Judge allowed the writ petitions. In Letters Patent Appeal from that decision, 


Held, the learned of the High Court was right in his interpretation of section 12 (3) (ii) 
ofthe Madras Gen крй Tax Act, 1939, and had rightly allowed the writ petitions. 


Though the petition of the asscasec was not so worded, it was an application intended to invoke 
the revisional jurisdiction of the Board of Revenue and sufficient material hed been furnished to 
induce the Board of Revenue to excuse the delay caused in making the petition. The Board of Revenue 
itself looked upon the application as one under section 12 (3) (и). е r of revision exercised 
on epplication is not limited in the same manner as the see mots power and the Board of Revenuc was 

; t to grant the relief for any number of years not only with a limit of four years prescribed in 
тезресї of the «wo sew power. * 

Though the language employed in section 12 (3) (ii) is somewhat infelicitous, the real intention 
underlying the provision is that the Board of Revenue as the highest authority in the hierarchy of the 
Tribunals constituted under the Act is undoubtedly conferred ofrevising the order passed 
or proceedings recorded by ап officer subordinate to it. Ifthe of Revenuc has the лю mets 
power of revision under section 12 (3) (i) ofany order passed by any officer subordinate to it, it cannot 
rationally be explained why that power should be taken away only in cascs where the matter comes 
before the Board of Revenue by way of an application кеткеш LO) ii). Hence the argument 
that the Board of Revenue has no power under section 12 (8) (ii) to d i y with the order of 
an ascsing authority must fail. 

The + that it was an ex gratia relief that was granted to the asscsscc cannot also be 

Accepted. m Government granted an ex gratia reliefthey were certainly acting outside thc ambit 
ofthe Sales Tax Act. Itwasnottherefore nc that the assessment itselfsh be revised. The 
fact thatthe asscssmentsin these Glace fecil. under directions ofthe Board of Revenue clearly 
emphasises tho position that it was not the grant of an ex gratia relicf but а relicf within the four 
corners of the Кайгал General Sales Tax Act, 1939. 


Appeals under Clause 15 of the Letters Patent against the Order of Veeraswami, 
J, dated 21st March, 1962, апа made in the exercise of the Special Original 


* Writ Appeals Nos. 32 to 36 of 1968. 28rd July, 1964. 
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Jurisdiction of the Migh Court in Writ Petition Nos. 582 to 586 of 1959, presented 
under Article 226 of the Constitution of India to issue a writ of mandamus directing 
the ndents therein, their agents and servants to refund to the petitioner therein. 
all sh amounts as have been received and retained by them by way of sales tax. 
of Rs. 14,015-02 nP., Rs. 6,322-55 nP., Rs. 576-70 nP.; Rs. 4,187-16 nP., and 
Rs. 8,297-62 nP., tively paid by mistake in respect of transaction not liable 
to tax for the years 1948-49, 1949-50, 1950-51, 1953-54 and 1951-52, respectively 
as per details in Annexures ‘А to D? to the affidavits filed in Writ Petition 
No. 582 of 1959. 

Additional Government Pleader (V. Ramaswami), for Appellants. 

M. К. Nambiar for №. Srinivasan for Respondent. 

The Judgment of the Court was delivered by 

Srinivasan, J.—These appeals are directed against the judgment of Veeraswami, 
J., rendered in applications under Article 226. The matter arises thus. The 
respondent-company are dealers in cotton yarn, carrying on business with head- 
coe at Madras and branches in Madurai and Coimbatore. The yarn in which 
` they deal consists of yarn purchased locally as well as imported. For five assess- 
ment years 1948-49, 1949-50, 1950-51, 1951-52 and 1953-54, they submitted returns 
and were assessed to sales tax on those returns. Now, it appears that at the 
time of the preparation of the appeal memorandum in connection with the order 
of assessment for 1954-55, the dealers discovered that their returns for the years, 
in question, were erroneous, in that in the categoriesof sales that were brought to 
tax, the sales of yarn purchased by them locally as well as the transfer of cotton 
yarn from headquarters to the branches were included. It is not in dispute that 
sale of cotton yarn is taxable at a single point at the s of the first sale; The 
first category of local purchases were accordingly second sales. The transfers of 
cotton from the headquarters to the branches involved no sale transaction at 
all. c dealers had, nevertheless, been charged to tax in respect of these two 
categories of transactions, no doubt, based on their own erroneous réturns, On the 
discovery of this fact, the respondents made an application to the Board of Revenue. 
They pointed out that the inclusion of these transactions was an accidental error, that 
this inclusion was discovered only in April, 1956, and that, since the payment ofthe 
tax in this regard was the result of a mistake and the dealers were not in а position 
to claim refund by way of appeal or otherwise, they sought the exercise of the powers. 
of the Board of Revenue to examine the matter and direct a refund of the tax paid 
in excess. In the annexures to the petition, the full details were furnished. The 
Board examined the petition and accepted the validity of the contention of the 
petitioners, but, nevertheless, thought that the refund of excess tax should be limited 
to a period of three years prior to the date of the petition. That was in respect of 
transfers of yarn from headquarters to the branches. With regard to the sales of 
yarn purchased locally, the Board took the view that the accounts of the respondents 
dealers did not disclose full details, so that the turnover which related to the second 
or subsequent sales could be arrived at. -The refund of tax in this regard was refused. 
Actually the Board made recommendations with to the refund of tax to 
the Government, which accepted the views of the . The Board directed 
the Commercial Tax Officer to revise the assessments for the relevant years suitably 
to these conclusions. 


The ndents filed a further petition before the Board of Revenue, The 
result Was that the respondents succeeded with regard to the local purchases in 
respect of the years 1952-53 and 1953-54. 


The Writ Petitions were filed seeking a direction of this Court to the State 
Government to grant a refund in respect of the claim which had been disallowed 
by the Board and the Government. ' 


Before the learned Judge, the State of Madras contested the petitions and: 
claimed that the orders made in this connection were not orders made in the 
exercise of the revisional jurisdiction of the Board under section 12 of the Madras 
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General Sales Tax Act, 1939. It was urged that such a petition would not lie at 
all and that, in fact, tbe application made by the respondents was not treated as a 
revision application coming under section 12 of the Act. It was claimed on behalf 
of the State that it was more in the nature of «x gratia relief that was granted by the 
concerned authorities and in such an event an application under Article 226 could 
not be maintained. Veeraswami, J., examined the scope and content of section 12 
of the Madras General Sales Tax Act and came to the conclusion that the revisional 
jurisdiction of the Board of Revenue was very wide and could be exercised inst 
the orders and Bee of any of its subordinate officers and, that though the 
Board and the ernment did not purport to act under any particular provision 
of law, it was clearly the revisional power under section 12 of the Act that was 
exercised by the Board. It was patent from the fact that the Board gave partial 
relief to the respondent that the Board excused the delay caused in the making of 
the application under section 12. Rejecting the contention of the State that the 
matter was not one which came within the scope of section 12 of the Act, the learned 
Judge allowed the petitions. И 


The State appeals. ^ 


Before us also, the same argument has been advanced. vas it is claimed 
that it was not an application under section 12 of the Act that the respondent- 


dealer filed. It is even that under section 12 (3) of the Act, which cotifers 
a power of revision upon the Board, the power is not exercisable against the order 
of Ше assessing authority but 7 against any order that might be ога 
proceeding recorded by the next lower authority to the Board, viz., the Deputy 


Commissioner of Sales Tax. Lastly, it is contended that the relief granted to the 
respondents was purely of an ex gratta nature and that in those circumstances, the 
respondents are not entitled to ask for a greater relief than what the authorities 


purported to grant. 


The petition addressed by the dealers to the Board of Revenue sets out the 
facts and points out that by mistake certain sales and transfers of yarn from the 
headquarters to the branches had been included in the returns and that transactions 
which were not taxable had been taxed. Тһе dealers also point out that this mistake 
"was discovered in April, 1956, and by reason of this late discovery, the dealers 
were not in a position to claim refund by way of appeal or otherwise. The petition 
concluded thus : 


“Tt is necessary in the interests of justice е authorities may be pleased to look into the 


matter and direct a refund of such tax overpaid. 


Ft seems to us clear that though the petition was not so worded, it was an application 
intended to invoke the revisional Jurisdiction of the Board, and sufficient material 
had been furnished to induce the Board to excuse the delay caused in making the 
petition. Section 12 of the Madras General Sales Tax Act confers revisional 
powers upon the Commercial Tax Officer, the Deputy Commissioner and the Board 
of Revenue. The power of each of these authorities is exercisable either suo motu 
or on application. There are certain limitations imposed by sub-section (4) in 
tthe case of suo motu exercise of the. power. The Commercial Tax Officer cannot 
exercise suo тош power of revision beyond a period of three years from the date on 
"which the order sought to be revised was communicated to the assessee. In like 
manner, the Deputy Commissioner and the Board of Revenue are incompetent to 
exercise suo motu powers of revision beyond a period of four years from the date 
referred to. In the case of a revision on application by the assessec, such an appli- 
ation shall be preferred within 60 days from the date of communication of the order 
or proceeding sought to be revised, and the proviso to sub-section (5) enables the 
authority to admit an application after the period of 60 days, if the authority is 
satisfied that the applicant had sufficient cause for not preferring the application 
within that period. In contrast with the limitation on the exercise of a suo motu 
power of revision, no period within which an order can be revised on application 
15 set down in the section. The learned Additional Government Pleader concedes 


78 THE MADRAS LAW JOURNAL REPORTS. ` [1966 


that on an application for revision being admitted, the relevant authority has the 

er to revise the order without the limit of any time. From the facts that have 

set out, it is, therefore, clear that the Board of Revenue if it otherwise had the 

power to revise the order, could grant the me of the dealer in respect of any 

previous year and that the limitation imposed by sub-section (4) in regard to the 

suo motu exercise of the power does not affect the exercise of the power of revision on 
an application. by the assessce. | 


The contention of Mr. Ramaswami, learned Additional Government Pleader, 
is however, that the Board of Revenue has no power to revise the order of the asses- 
sing authority. That argument is supported by the oring reasoning. Section 
12 (1) empowers the Commercial Tax Officer to call for and examine the record, 
of any order ог рос recorded under the provisions of this Act by апу 
officer subordinate to him either suo motu or on application, and pass such order 
with respect thereto as he thinks fit. In a case where the assessee makes an appli- 
cation in this regard, such an application is maintainable only in a case where an 
appeal does not lie to the Commercial Tax Officer from the order of such subordinate 
authority. Likewise, the Deputy Commissioner and the Board of Revenue are 
conferred swo motu powers of revision. In the case of an application made by ап 
assessce to revise an order, the Deputy Commissioner can pass such order: — 


* In тарен of any order passed or proceeding recorded by the Commercial Tax Officer under 
sub-section (1) or any other provision of this Act and against which жо appeal kas been preferred to the 
Appellate Tribunal under section 12-A.” : 


In the case of similar applications, the Board of Revenue is conferred the power 
in respect of any ordet passed or proceeding recorded by the Deputy Commissioner 
under sub-section (2) or any other provision of this Act and against which no appeal 
has been pref to the Appellate Tribunal under section 12-A. The Board in 
such a case may 


“ call for and examine the record of any Order passed or proceeding recorded under the provi- 
sion of the Act by any officer subordinate to it for the purpose of satisfying itself as to the 1 ity or 


propricty of such order or as to the regularity of such proceeding and may pass such order with res- 
pect thereto as it thinks fit.” 


The learned Additional Government Pleader contends that an application can 
under section 12 (3) (ii) be only in respect of any order or proceeding recorded by 
the Deputy Commissioner under sub-section (2) or any other provisions of the Act, 
and in dealing with such an application it is open to the Board to call for and examine 
the record of any order passed or proceeding recorded by any officer subordinate to- 
it. It is urged that the order of any officer subordinate to the Board is generally 
ing immune from the revisional jurisdiction of the Board by way of applicatiom 
from the assessec, except where it is called for and examined on an application 
made against the order passed by the Deputy Commissioner ; that is to say, where 
a party has moved the Deputy Commissioner under sub-section (2) of section 12, 
or the Deputy Commissioner has passed an order or recorded a proceeding under 
any other provisions of the Act, the party may on application under section 12 (3) (ii) 
invoke the jurisdiction of the Revenue Board for revision thereof, and unless ап 
application is in respect of the order of the Deputy Commissioner the Board cannot 
call for And examine the record of any officer subordinate to it. It is stated on this 
reasoning that the Board derives its jurisdiction to interfere with an order passed 
by any officer subordinate to it only through the avenue of an order passed by the 
Deputy Commissioner under certain circumstances. It is also pointed out that 
while the suo motu powers of the Board are unlimited, that is to say, the Board of 
R ue may suo motu call for and examine the record of any order, etc., of any 
officer subordinate to it, when it seeks to exercise its powers of revision on application, 
it can do so only in respect of any order passed or proceeding recorded by the 
Deputy Commissioner and in doing so, it is enabled to call for and examine the 
record of any order passed by any officer subordinate to it. This contention did 
not, however, find favour with the learned Judge. The learned Judge observed 
that the ambit and content of the power of revision contained in the latter part of 
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sub-seotion (3) is common to both cases of suo motu revision and revision оп appli- 
cation. While the scheme of sub-sections (1) to (8) ap to suggest a. revision; 
from the order of one authority to the next superior authority, that 1з to say, from 
the Deputy Commercial Tax Officer to the Commercial Tax Officer, from the’ 
Commercial Tax Officer to the Deputy Commissioner and from the Deputy Com- 
missioner to the Board of Revenue, this feature did not, in the opinion of the learned 
Judge, limit the wide ambit of the revisional of the highest authority, the 
Board of Revenue, against the orders or майна ыды), any of its subordinate officers. 
Inu effect, the аге Judge read this рагі оѓ the relevant provision in this manner: 


. “the Board of Revenue шау.............. (ii) in respect of any order веш 
рге 


corded under any other provisions of this Áct and t which no appeal has been 
the Appellate Tribunal under section 12-A, on application, call for and examinc.......... 
This method of reading the provision disjunctively has been attacked as incorrect 
by the learned Additional Government Pleader. On the other hand, Mr. M. K. 
ambiar, ap ing for the respondents, points out that nowhere is there any 
provision in the Act which enables the Deputy Commissioner to pass any order or 
record any proceeding except under sub-section (2) of section 12, so that if the 
reference to any other provision in this Act is to an order passed or proceeding: 
recorded by the Deputy Commissioner, then that reference has no ing.. 
According to the learned Counsel, reading this provision, disjunctively is the bul. 
way of giving any sense to the provision, and if it is so read, there is no dispute that 
the Board would be enabled to deal in revision with an order made by any officer 
subordinate to it. It seems to us that this argument is well-founded. It also seems. 
to us that if the Board has the sxo motu power of revision of any order passed by any 
officer subordinate to it, cannot be rationally explained why that power should be: 
taken away only in cases where the matter comes before the Board by way of an: 
application from the party. 


We are accordingly of the view that though the employed in section: 
12 (3) (ii) of the Act is somewhat infelicitous, the intention underlying the- 
provision is that the Board of Revenue, as the highest authority in the hierarchy 
of the Tribunals constituted under the Act, is undoubtedly conferred the power 
of revising the order passed or p ing recorded by any officer subordinate to. 
it. The entire argument of the learned Ádditional Government Pleader is based 
upon this contention that the Board has no power under section 12 (3) (ii) to deal 
directly with the order of the assessing authority, and if that contention fails, there 
is no doubt that the Board could examine and revise the order of the assessing: 
authority. ' 


Some argument was advanced on the basis of section 12-А which deals with 
the appellate jurisdiction of the Appellate Tribunal. Broadly stated, an order- 
relating to assessment passed by the Commercial Tax Officer, whether оц appeal 
under section 11 or suo motu under section 12 (1), can be taken in appeal to the 
Appellate Tribunal, but that is subject to the condition that the assessee had поб 

referred an application for the revision of the order under section 12 (2) to the- 
Deputy Commissioner. Likewise, an order by the Deputy Commissioner: 
suo motu under section: 12 (2) can be appealed from before the Appellate Tribunal 
` if the assessee had not sought to have that order revised by moving the Board under: 
section 12 (3). This provision only emphasises the fact that an assessec had one: 
of two alternative remedies open to him, one by way of revision to the appropriate 
authority or by way of ap to the Appellate Tribunal, and seeks to prevent him 
from resorting to both. € can draw no assistance from this provision to enable- 
us to interpret the proper scope of the revisional jurisdiction of the Board of Revenue- 
under section 12 б) of the Act. 
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We entirely agree with Veeraswami, J., that there seems to be no doubt that 
the Board itself looked upon the application as one under section 12 (3) of the 
Act, and when once it is granted that the’ Board has the necessary power to deal 
"with the petition under section 12 (3), it would be unreasonable to say that the 
petition is not one under that provision. We have also pointed out that it is not 
denied by the learned Additional Government Pleader that if once the Board 
excuses the delay in the pen of the application, there is no limitation upon its 

to grant the relief. e power of revision exercised on application is not 
ted in the same manner as the suo motu power, and the Board 1s competent to 
grant the relief for any number of years, not only within a limit of four years pres- 
cribed in respect of the suo motu power. f 


The argument that is an ex gratia relief that was granted to the petitioners 
cannot for a moment be accepted. If the Government granted the ex gratia relieff, 
they were certainly acting outside the ambit of the Act. It was not, therefore, 
necessary that the assessment itself should be revised. On the other hand, the order 
of the Government, which is virtually the recommendation made by the Board 
directed the revision of the assessment. A revision of ths assessment by the assessing 
authority under the directions of the statutory authority is necessitated as a conse- 

uence of an order made in the exercise of the appellate or revisional power. The 

t that the assessments in these cases were revised under the directions of the 

Board of Revenue clearly emphasises the position that it was not the grant of an 
«x gratia relief but a relief within the four corners of the Act. 


As we agree with the learned Judge in his interpretation of section 12 (3) of 
ће Act, these appeals fail and are dismissed with costs. 


V. K. re Appeals dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. . 
(Special Original Jurisdiction.) 
PaesENT :—Mnr. Justice К. SRINIVASAN. 

М. Krishnamurthy ..  Patitioner* 

п. 
"The Director of Public Instruction, Nungambakkam, Madras-6. .. Respondent. | 

Constitution of India (1950), Article 226 —Director of Public Instruction —lf has a duty to correct age of 

«нот in S. S. L. С. Register when that person is no longer а student of amy school —]f mandamus can issus 


The Director of Public Instruction may bs said to be und-r a duty to effect correction of the age 

ofa person in his S. S. L. C. Register so long as Һе continued to be a student. When once that person 

to be a student there was nothing in relation to him that the Director of Public Instruction 

-called upon by any regulation to do and therefore the Director of Public Instruction was justified 

in rejecting the application to correct the ofthe applicant in the 8. S. L. C. Register and a writ 

‚ОЁ mandamus cannot issue to the Director of Public Instruction, directing him to correct the age in 
the S. S. L. C. Register. 

Petition under Article 226 of the Constitution of India praying that in the cir- 

-cumstances stated therein and in the affidavit filed therewith the High Court will 

be pléased to issue a writ of mandamus for entering the correct date of birth in the 


'School-Leaving Certificate. 

T. Chengaloaroyan, for Petitioner. 

The Court made the following 

OnpER.—The petitioner appeared for the S.S.L.C. Examination and failed : 
in the year 1964 as well as at a second examination. When he sought to join the 
Indian Air Force, he found that he had to be between the ages of 17 and 20. In 


"his School-Leaving Certificate however his date of birth was recorded as 21st Octo- 
‘ber, 1944. Не ascertained from his father that this was a mistake and that his 
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correct date of birth according to the-register kept im the Municipality is 22nd 
October, 1946. He thereupon moved the Director of Public Instruction to correct 
the date of birth as en in the Secon School-Leaving Certificate. The ' 
Director of Public Instruction declined to do so. The petitioner prays for the 
issué of a writ of mandamus to direct the Director of Public Instruction to deal with 
the matter as he has no other adequate or effective remedy. 


It is difficult to see what duty is cast upon the Director of Public Instruction 
to correct an entry in the School-Leaving Certificate more particularly when the 
petitioner is no longer a student of any school. Itis however urged by М. Chengal- 
varoyan that the wrong entry in the S.S.L.C. register will have a deleterious 
effect on the future prospects of the petitioner in that unless it is corrected he has 
no other means of getting his correct age being accepted, by whatever authori- 
ties he may approach. е decision in Ramamurthi v. Director of Public Instruction! 
thas been referred to. That was a case for the issue of a mandamus under section 45 
of the Specific Relief Act and the learned Judge observed that to have on the School 
‘Certificate a date which does not correspond with the Certificate of the Register 
of Births is absurd and should not be үе to remain by any public authority. 
This decision however has not been wholly accepted in Director of Public Instruction v. 
-Mohandas*. In that decision it was pointed out that the ultimate decision in the 
<агіег case referred tb was sup by the rules according to which the Director 
of Public Instruction was bound to deal with the matter on merits. But the learned 
Judges who decided the latter case did not fully accept the observations of Bell, J., 
that there was any duty on the part of the Director of Public Instruction to make a 
correction solely use the recorded age differed from the age which a in 
other public records. Mr. Chengalvaroyan does not deny that the Director of 
Public Instruction may be said to be under a duty to effect the correction во long 
as the petitioner continued to be a student. When once the petitioner ceased to be a 
atudent there was nothing in relation to him that the Director of Public Instruction 
is called upon by any regulation to do and if that should be the correct position, the 
Director of Public Instruction was justified in rejecting the application. This 
‘petition is accordingly dismissed: 

K.S. ———— Petition dismissed. 

IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 
Present :—Mnz. Jusriag M. NATRSAN. 


Ellappa Naicker .. Peüitione* 
p. ` 
-Arumuga Servai and another | ‚. Respondents. 
Madras Cultivating Tenants’ Protection Act (XXV of 1955) and the Rules, ез Gi) (2)—Civil Procedure 
Code A 1909), O А esed renale Чишш нан T а ета board- 
б ся business morning — Summons by register returned wi 6 
ing a urgent seri рап > WR | wil Jemeni zot 


found ' —Sermcs by itwiar due service of summons Divisional Officer setting 
him cx parte ; 
Tne Court should follow the mandatory provisions contained in Order V, rule 19 of the Code 


of Civil Procedure in regard to service of summons by the examination ofthe scrving officer and then 
declaring that the summons has been duly served or order such service as it thinks fit. 

AEE A PE А Cae н p шыс DUUM in the early hour OF 
the morning апа when some was tendered to him he said, t € was going on t business 
and nad no time, there Would be. t duly tendered 


absence of evidence that he was evading service, service effected by affixture within two days ofsuch 
attempted scrvice, would not amount to due service on the person. The order setting the tenant 
aside. К 


Petition under section 6-B of the Madras Cultivating Tenants - Protection Act; 
1955 as amended read with section 115, Civil Procedure Code, praying the High 
О Я_—__———_—__—_——_——_--———————–—— T EU Ee e n 


1. (1943) 2 M.L.]. 665 : ALR. 1944 Mad. 2. (1955) 1 МІ. Ј. 488. 
187. uc dirae exea S. GRON EL NUT aa : ; & 
* СКР. No. 677 of 1965. io oa Р 29th October, 1965. 
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Court to revise the order of the Court of the Revenue Divisional Officer, Coimba- 
tore, dated 7th April, 1965 and made in O.P. No. 31 of 1964. К 


Р. В. Gokulakrishnan and P. Soundarapandian for Petitioner. 2 
С. Nagarajan, for the Ist Respondent. 


The Court made the following 

Orper :— This revision arises out of proceedings under the Madras Cultivat- 
-ing Tenants Protection Act on the re of the Revenue Divisional Officer to set 

aside the order for eviction passed ex farte. 
. In the application for eviction, the father and son were added as ndents. 
The present revision petition has been preferred by the father who in fact is the 
tenant. The son has been made a party, respondent. ‘The first summonses in the 
сазе to the two ndents were taken by post returned unserved. That was for 
the hearing on 19th February, 1964. The case was adjourned on 5th March, 1964. 
For this hearing summonses in the ordinary form had been issued. According to 
the return of service, the first ndent, the present petitioner, refused to receive 
the summons when tendered on 26th February, 1964. It is stated in the return that 
the second ndent was not found. It is admitted that uently on the 
instructions of the clerk of the Revenue Divisional Office c summonses 
were affixed on the outer door of the residence of the tenants. The respon- 
dents to the application were made єх parts at the hearingon 5th March, 
1964 and an order for eviction was made. The next day the first respondent in the 
application for eviction, the petitioner herein came in as the petitioner to have ex 
parts order set aside. . The counsel are agreed that the provisions of the Civil 
Procedure Code as to service of summons apply. It is admitted that the tender of 
the summons so far as the present petitioner is concerned was when he was boarding 
bus. As the son, there was no serious attempt whatsoever at personal service. 
However, the Revenue Divisional Officer refused to set aside the ex parts order 
holding that there has been due service. While originally setting the respondents 
ex parte, the Revenue Divisional Officer has роса ш the view that the summonses. 

sent by registered post had been refused by the addressees. 


It is now found from the endorsements on the summonses sent by registered 
post that they were returned as the addressees were not found. That being so, and 
there having been no attem t at all at personal service so far as the secon respon- 
dent is concerned, it could not be said that there has been due service by 
affixture—see Pichaiammal у.. Vellaya Thevart. 

The second respondent is employed in a cement company and goes in the 
morning and returns in the evening. ‘The peon of the Revenue Divisional Officer, 
Coimbatore, who has been examined in this case states that, as the son was not avail- 
able, at the residence, on instructions of the Court clerk he affixed the summons 
on the door on 28th February, 1964. A similar affixture’on the same day is also 
stated to complete service of summons on the present petitioner. The peon admits 
that the Monigar had informed him that the son had gone for work in the cement 
company. So far as the pami petitioner is concerned, the evidence of the Monigar 
is that at about 7 A.M. in the morning on 26th February, 1964 at the bus stand the 

n came with the summons. The present petitioner was about to board a bus 
and he identified him to the peon. When the summons was sought to be handed 
over, the petitioner is stated to have said that he was leaving in a hurry. The peom 
again tendered the summons but the petitioner is reported to have stated that he 
was going out on urgent-busin-ss and he cannot stay to receive the summons. The 
Village Munsif deposed that on this he made the endorsement that the petitioner 

“bad refused summons. .The learned Counsel for the petitioner contends that it 
-cannot be said that there has been any ducor diligent attempt at service of summons im 
the normal manner in this case before service by affixture was adopted. Summons. 
must be addressed to the defendant at the place where he ordinarily resides or carries 





1. I.L.R. 1963 Mad. 671. 
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on business or works for gain. In Braja Nath v. Surendra Krishna}, summons was 
sought to be served on the at some place in a different district and service 
was stated to have been completed by affixture there on refusal of the defendant 
to accept summons. The evidence was not convincing whether at all the party 
was in the place where he was stated to have been found when the summons 
was tendered. After commenting on that evidence the learned Judges observed : 
“But even ifthe first defendant was in the house at Bantra at the time, the question arose whether 
the service effected at the place waa good service upon him under Order 5, rule 17, Civil Procedure 
Code. Ifwe assume that the first defendant to accept summons sent to him, summons would 
have to be served in the house in which he ordinarilylived."' 
Learned Counsel relies upon this for his contention that there has bees no due tender 
of service of summons the tender being at a bus stand when the party was about to 
board a bus. I do not think that in the circumstances of this case it is necessary for 
us to go to that extent. On the facts made out and spoken to.by the Village Munsiff 
and in a way admitted by the peon, who attempted service of summons, it is clear 
that there has been no such refusal as to warrant service by affixture under Order 5, 
rule 17, Civil Procedure Code and hold it as due service. Admittedly, the affixture 
was made on the 28th only two days after the attempted tender of summons. No 
diligent effort was made or steps taken in the meantime to serve the petitioner 
nally. The evidence read as a whole leads one to the conclusion that there | 
hav элгй no proper service on either of the respondents in the application. The 
need for diligent and honest attempt to serve the parties perso y can never be 
over-emphasised. In this casethe tenant has been on the land for over 10 years. 
Next day after the ex parte order, he has come to Court secki to have the same 
setaside. It is extremely unlikely that as contended by the landlord he was evading 
service. : 
In this connection, reference has to be made to Order 5, rule 19, Civil Procedure 
Code. When summons had been merely affixed under rule 17, rule 19 requires 
that on the return of summons under rule 17 : 


“ the Court shall, if the return under the rule had not been verified by the affidavit of the 
serving officer and may, if it had been so verified, examine the serving officer on oath or cause him 
to be so examined by another Court touching his proceedings and may make such further nquiry 
in the matter-as it t fit ; and shall either declare that tho summons has been duly served or 
order such service as ıt thinks fit.” + 
In Venkatarayanim Varu v. Chinna Вафаяла® a Divisiot Bench of this Court observed: 

“Tt is of course d'sirable that all Courts should observe the mandatory ison under Order 3, 
rule 19, Civil Procedure Code and either declare that summons has been y served or order such 
further scrvice as it thinks fit. But we do not think that the absence of such an express d-claration 
willinvolve as a necessary consequence the finding that summons has not been duly served.” 

That was a case where no less than four summonses-had been taken out and there 
was also evidence that the was aware of the pendency of the suit. In the pre- 
sent case, a perusal of the order earlier passed declaring the petitioner «x parte 
shows that the relevant considerations had not been kept in mind. If in fact the 
peon had been examined instead of merely ae upon his endorsement, it 
auque ошеа noe lege ot he (our t there had been no such refusal 
when the summons was tend as would warrant affixture under Order 5, rule 17, 
Civil Procedure Code. The petitioner was boarding a bus on t business in 
the early hours of the morning and when some papet was tend to him he said 
that he was going on urgent business, and had no time. There was no refusal by 
him to accept the summons of Court duly tendered to him and there was no evidence 
that he was evading service. Iam certain that if these facts had been considered 
by the Revenue Divisional Officer he would not have concluded that there had been 
due service by affixture. In the circumstances despite the order setting the peti- 
tioners ex ратів as in fact it is not stated that there has declaration of due service 
under Order 5, rule 19, Civil Procedure Code, it can properly be held that the 
declaration of the petitioner as ex parte and the passing of the order ex parte are vitiá- 
ted by procedural irregularity entitling interference in revision under section 115, 


1. A.LR. 1918 Cal. 179. 2. (1939) 2 M.L.]. 926. 
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Civil Procedure Code. Iam taking this view even without taking intó consideration 
the fact that there has not been an attempt at personal service on the second res- 
pondent. 'The second respondent is not a party to this application. Otherwise, 
the matter would come directly under the proviso to Order 9, rule 18, Civil Procedure 
Code, the application being one for eviction. i 

In the circumstances the order of the Court below refusing to set aside the 
ex parts order is set aside. The Revenue Divisional Officer will take O.P.No. 31 of 
1964 on his file and dispose of the same on merits. This revision is accordingly 
allowed. The parties will bear their respective costs throughout. The records 
will be sent back to the lower Court expeditiously. 

V.S. —— Revision allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prusent :—Mr. Justice К. VERRAsWAMI AND Мв. Јовпав P. KUNHAMED 
Котт. i 
Sankaranarayana Pillai .. Petitioner * 
n. 
The Executive Officer, Panchayat Board, Ayikudi .. Respondent. 
* Madras Panchayats Act (XXXV of 1959), sections 119 (1) end 121 (1) (i1)—Professien tax—If can 
levied om person doing agri А : 

A profession is normally associated with the exercise of intellectual or technical ipment 
resulting from learning or science. In that sense, agriculture by which is meant cultivation of the soil 
may not be a profession. Tuereis nothing to ess in the activity of agriculture. Agriculture means 
pur labour and toil expended on the land with a view to extract the produce springing from it. 


cre may Ье а varicty of activities which may well be styled as i Saree but there may be many 
other activities which fall off the line of agriculture and may well amount to а profesion. Whether 
it is the one or the other will depend on the particuler facts. 

Agriculture mx be an occupation in a certain sense, but not a ession or calling. A person 
merely cultivating the soil is not liable to profession tax under de 119 (1) and 121 (1) (1i) of 
Madras Panchayats Act (XXXV of 1959). Ifhe did something more in the nature of trade or busi- 
ness he will be liable to profession-tax. Merely because a cultivator markets his ce to get a price, 
that activity cannot be regarded as falling outside the scope of agriculture attracting i 
tax. ў 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 


ying the High Court to revisé the ju ent of the Court of the Honorary First- 
Duae Magistrate, Shencottab, in S.C. NS 2466 of 1963. 

T. R. Mani, for Petitioner. 

K. Ramachandran, for Respondent. 

The Public Prosecutor (V..P. Raman), for State. 

The Order of the Court was made by 

Veeraswami, 7.—This Revision Case, in the first instance, came before Natesan, 
J.,.who, on the view that an ‘important question of law arises, considered that it 
should be decided by a Division Bench. t is how it comes before us. 


The petitioner was convicted under rule 26 (2) read with rule 33 (1) of the 
Rules framed by the State Government in exercise of the power vested in them 
by section 178 (xxix) af the Madras Panchayats Act, 1958. ‘This was on the ground 
that he was doing agriculture, and that he was liable to pay profession tax in respect 
of it, under section 119 read with section 121 of that het The Court below was 
of the view that ‘agriculture’ would fall within the purview of the term ‘ calling’ 
in section 121. It did not precisely find as to the particular activity the petitioner 
was engaged in, which could be described as an agricultural operation, so as to 
view it as a profession. 

Section 119 (1) confers power on a village panchayat to levy, inte alia, a profes“ 
sion tax, and section 121 provides for the manner of and procedure for levy and 
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collection of profession tax. It is а half-yearly tax and is payable by every company 
or person who during the half year transacts business or exercises а profession, art 
or calling within a specified period within that half year. Section 121 (1) (в) 
says that 

* the profession tax shall.......... be levied every half-year........ од every person, who, 


Section 178 contains the rule-making of the Government and clause (xxi) 
enables the Government to frame Rules, as to the realisation of any tax or other 
sum due to a panchayat under the Act whether by distraint and sale of movable 
оре, И prosecution before a Magistrate, by a suit, or otherwise. Rule 26 

in the exercise of Sato provides for distraint and sale of movable 
property, and sub-rule (2) says that, if sufficient distraint of the defaulter's property 
is impracticable, the executive authority may prosecute the defaulter before a 
Magistrate. Rule 33 enables the imposition of fine in such a prosecution under 
rule 26 (2). Sub-rule (1) states that, on proof to the satisfaction of the istrate 
that a person wilfully omitted to pay the amount due b him as tax, he be 
liable to pay a fine not exceeding twice the amount due from him as tax. 


The question we are called upon to answer, with reference to these statutorY 
provisions and Rules, is whether profession tax, can be levied on iculture, pur 
and simple. Learned Public Prosecutor contends that, as records s atthe moment, 
the facts relating to the nature of the activity the petitioner is engaged in are not 
available and that the question we have set out for our consideration may, there- 
fore, appear to be too broad. There is force in his submission. Nobody seems to 
have suggested before the Court below that it must investigate into the relevant 
facts constituting the activity of the petitioner which may be described as agriculture 
and which may be regarded also as a profession. 

* Profession, as defined in the Concise Oxford Dictionary, means, among 
other things, vocation, calling, especially one that involves some branch of learni 
or science, as the learned profession (divinity, law, medicine). A profession is 
normally associated with the exercise of intellectual or technical equipment resulting 
from learning or science. In that sense, agricultue by which is meant cultivation 
of the soil may not be a profession. There is nothing to profess in the activity of 
agriculture. Agriculture means physical labour and toil expended on the land with 
a view to extract the produce springing from it, There may bea m of activities 
which may well be styled as agriculture ; but there may be many other activities 
which fall off the line of agriculture and may well amount to a profession. Whether 
it is the one or the other will depend on the particular facts. Though section 119 
confines the power, so far as the present purpose is concerned, to levy tax on a pro- 
fession and calls it a profession tax, section 121 (1) (#) gives a wider connotation to 
the expression ‘ profession tax’ and includes not merely exercising a profession but 
also art or calling or transacting business or holding any public or private appoint- 
ment. What isa calling in the context? ‘ Calling’ is said to mean in the Concise 
Oxford Dictio , occupation, profession, or trade as in the case of persons follow- 
ing a particular business. That shows that ‘calling’ has also the sense of 
* profession,’ and may, perhaps, be of a wider import than what is strictly regarded 
as profession. Сар it be said that agriculture is a calling? It may be that agricul- 
ture is an occupation in a certain sense, but not, in our opinion, a profession or calling. 
While saying this, we are having in mind the basic sense in which ' agriculture’ 
is used, namely, cultivation of the soil. Whether the petitioner, in this case, did 
something more than that, we do not know. 

We consider that it is far better that the Court below ascertained, on the evidence 
before it which the petitioner as well as the Panchayat may be permitted to adduce, 
the facts constituting the nature of the operation or activity the petitioner was 
engaged in, so that it may be in a position to decide whether what he did is merely 
an agricultural operation in the sense of cultivation of land or something more in 

+ he nature of trade or business. In this context, we may mention that, merely 
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because a cultivator markets or sells his produce to get a price, that activity саћпоу 

be regarded as falling outside the scope of agriculture and attracting profession tax. 
On that view, the petition is allowed and the case is remitted to the file’ df the 

Court below, for fresh disposal in the light of the observations contained in this 

judgment. . O : . 
E.S. Ж : — Petition allowed; Case remitted- 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mr. Justro К. VzgRAsWwAMI AND Mr. Justice Т. VENKATADRI. 


Kamalam and others .. Appellants* 


‹ 


v. 
The Special Tahsildar, No. III for Land Acquisition, 
Veedur Project, Tindivanam and others .. Respondents. 

Lead Acpusitum Аа I of 1894), sections 17 and 45—Sarvics of motics of ато ander section 12 (2 
Axsomtials — Absenca of that copies had been deliverad or tendered to claimant as prescribed in section, 4 
KEffoci — Limitation for reference under section 17—Clamant receiving стона awarded without pretest 
У barred from asking for reference weder section 17. — 

Where there i tisfactory proof that the service of tho notice of the award prescribed by section 

Junik boni od iveri ai tcaderiad at Br node e beat 


No doubt section $1 (2) of the Act contemplates that any parson who is not satisfied with the 
quantum of the award may receive it under protest. But this does not mean that if any amount 
awarded is received as compensation without protest the claimant concerned is denied his right under 
soction. о aak for referenco, Tho proviso is not intended to havo effect as a kind of estoppel against 

claimant exercising his right under section 17. i | 
^ .— Appeals киш the Decree of the District Court of South Arcot at Cuddalore 
dated 10th February, 1960 in O.P. Nos. 153, 73, 149, 148, 150, 187, 146, 152, 
‚73, 145, 147, 148, 149, 150, 151, 154, 177 and 187 of 1959.: iu s 

T. Muniswamy due for Appellants in all Appeals, and for Respondents in 
А.5. Nos. 563 to 571 of 1961. | 

The Government Pleader for Respondents in all Appeals and for Appellants 
in A.S. No. 428 of 1961. i 


The Judgment of the Court was delivered by 


Vesraswami, J.—These are appeals, some of which by the State and the rest 
by the claimants, arising out of a common judgment of the District Judge of South 
Arcot on a reference under section 17 of the Land Acquisition Act. The acquisition 
in this case related to Veedur Project and the lands acquired are all situate in Padi- ` 
rapuliyur village, Tindivanam taluk, South Arcot District. They fall under three 
categories (1) single and double crop wet lands; (2) well-irrigated lands and 3) 
rain-fed lan "The owners claimed Rs. 3,000 for single crop and Rs. 4,000 for 
double crop per acre of wet land, Rs. 2,000 for the second ca ry and Rs. 1,000 
for the last category of land. The Land Acquisition Officer fixed Rs. 2,024 per acre 
of both double and single crop wet lands, Rs. 1,194 for well-irrigated lands and 
Rs. 538 for rain-fed lands except in one case in which it was fixed at Rs. 110 per acre. 
The District Judge enhanced the compensation by fixing Rs. 2,272 per acre of 
single crop wet land and thatamount plus 20 per cent. per acre for double crop wet 
lands, Rs. 1,250 per acre of well-irrigated dry lands and Rs. 538 for rain-fed land 
in the icular reference in which that matter was raised. Dissatisfied with 
this ju t as we said both the State and the claimants in some of these cases 
have preferred ые But it may be seen that all these appeals turn on the same 
point relating to the quantum of compensation for each category of land. 


Mr. Muniswami Reddy for the claimants, who are the appellants before us, 
submits that although the sale deed dated 3rd August, 1957, was properly taken by 
p ———————À—————É——————— 


.* Nos. 199, 255, 325, 326, 327 and 863 of 1960, 5th April, 1965. 
370, 428, 563 and 565, 566, 567, 568, 569, 570, 
571 and 572 of 1961. ` 
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the District Judge as. the basis, he failed to take into account the increase in price 
between that date and the dates of notification under section 4 (1) of the Act,- 
namely, 4th March and llth March, 1959. Не draws our attention to the evi- 
dence of two of the witnesses R.Ws. 10 and 13 and contends that the increase during: 
the interval between the two dates ranged between Rs. 100 and Rs. 200 per acre.) 
"The evidence of R.W. 10 is too е. But R.W. 13 no doubt fixes the increase 
at Rs. 100 to Rs. 200 per acre. ed Counsel for the claimants also argues 
that lease deeds referable to the interval would also throw light upon the increase 
in price. But we are unable to get any light from the leases. “This is not a case in 
which the claimants have asked dor the market value of the land.at so many 
times of the rents covered by the rent deeds. As we mentioned Mr. Muniswami 
Reddy himself did not seriously contend that the sale deed dated 3rd August, 
1957, did not furnish a proper basis for fixing the market value. We are of the 
view, therefore, that on the basis of the oral evidence and having regard to the 
general trend in price, we will be justified in taking that the price acre 
increased probably by Rs. 150 per acre between 3rd August, 1957 and 4th March- 
and 11th March, 1959. As to the percentage of increase to be given for double’ 
crop wet land over the market value for the single crop wet land, it is contended 
that 20 per cent. allowed by the District Ju is too low. But the claimants 
themselves asked for Rs. 3,000 per acre of single crop wetland and Rs. 4,000 per 
acre of double crop wet land and this works out at roughly one-third difference. 
"Taking this into account, we think that an increase of 25 cent. over the market 
value of the single crop wet land will be a fair and reasonable rate to be allowed for 
double crop wet land. Accordingly the market value of single crop wet land is 
fixed at Rs. 2,422 per acre and that of the double crop wet land at Rs. 2,422 plus 
25 per cent. per acre. 


In A.S. No. 278 of 1961 which relates to double crop wet land it is contended _ 
on behalf of the State that the co nding reference under section 17 itself was ' 
time-barred inasmuch as it was asked for more than six weeks after the receipt of 
notice of the award under section 12 (2) ofthe Act. It is true as seen from ibit 
A-16 the claimant in this case signed ori it on 16th May, 1959. The District Judge 
was not рге to take this as a proper or sufficient notice to the appellant in 
that сазе. е are inclined to accept this view. The mode of service of notice is ' 
pot by section 45. It requires that service of any notice under the Act shall 

by Poen. or tendering a copy thereof. Exhibit A-16 contains an endorsc- 
ment at the end of it that notices were served by the Special Revenue Inspector. ' 
But it is not clear whether copies of the notice intended for the claimants was 
separately served or whether the claimant's signature was merely obtained in 
Exhibit À-16. Learned Government Pleader presses that the endorsement only 
means that a copy of the notice was served. But we are not clear on this point. 
In the circumstances, therefore we agree with the learned District Judge that service 
аз required by section 45 of the Act has not been satisfactorily proved. 


Another point argued by the learned Government Pleader in A.S. No. 278 of 
1961 is that two days after the service of the notice the appellant received compensa- 
tion but without protest. No doubt section 31 (2) of the Act contemplates by one 
of its provisos that any person who is not satisfied with the quantum of compensation 
се may receive it under protest. But this docs пої mean that if any amount 
awarded is received as compensation without protest, the claimant concerned is 
denied his right under section 17 to ask for a reference. We are unable to hold that 
the proviso is intended to have effect as a kind of estoppel against the claimant 
concerned exercising his right under section 17. 


So far as ше lands are concerned, the com tion awarded by the 
District Judge at Rs. 1,250 per acre was based on the deed dated 22nd July, 
1958. It is argued before us that the District Judge should have taken ibit 
B-12 dated 14th July, 1958, as the basis. On the basis of Exhibit B-12 the rate 
will work out at Rs. 1,667 per acre. The learned District Judge referred to this 
document in his judgment, but was not prepared to take it as a basis for the reason. 


88 | THE MADRAS LAW JOURNAL REPORTS. [1966 


that it was a case of purchase for sinking a bore well, a speci purpose... We are not 
satisfied that this is a proper reason to reject Exhibit B-12, which is the same as 
Exhibit B-7. But considering the fact that this sale deed covered only an extent 
of 42 cents, we are inclined to fix the market value at Rs. 1,500 acre. Itfollows 
that the appeals by the State in respect of this matter must and the appeals of 
the claimants relating to well-irrigated lands should be allowed that extent. 


There remains for consideration A.S. No. 571 of 1961. The District Judge 
raised the market value to Rs. 538 per acre from Rs. 110 per acre allowed by the 
Land Acquisition Officer. We notice that the Land Acquisition Officer himself 
had given Rs. 538 per acre of rain-fed land in the other cases, and we do not sec 
any sufficient reason why any distinction should be made in the case of the land 
involved in A.S. No. 571 of 1961. It appears to us that the increase allowed by the 
District Judge in this regard is correct. 

The result is the appeals filed by the State are dismissed and those of the clai- 
mants are allowed as indicated above. There will be no costs in any of the appeals, 


K.S. — Order accordingly- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Ми. Justice K, VegRASWAMI AND Mr. Josriag Т. VENKATADRI. 


The State of Madras ted by the Special Deputy Collector 
for Land Acquisition, Кипдай and another ie 


p. 
R. A, Matha Gowder and others ` . Respondents. 


Land Acquisition Act (I of 1894), section 4 (1)—Govsrnment taking possessien of certain lands (toa and coffer 
eriates) —1 0a and planis, and compensation paid to the отемиз: for the sume before issuing notification 
ander section 4 (1) for acquisition of the said lands—Valuation of lands for payment ef cembexsation —Basis. 

The notifications under section 4 (1) of the Land Acquisition Act for acquisition of certain lands 
were made on certain dates. The lands t to be acquired were origmally tea or coffee estates. 
Even before the notifications under section 4 (1) were i the Government got into possession of the 
lands, on a promise to pay the owners for the tea or coffee plants. On such entry the tea or coffee plants 
on the land were destroyed and the owners were paid compensation for the mie. Inthe land acqui- 
sition proceedings the Land Acquisition Officer valued o lands for the purpose of computing the 
compensation payable to the owners as tea or coffee estates and after computing their market value, 
sought to deduct from the compensation therefor whatever had been paid for plants earlier. This 
was objected to by the owners and on referencessunder section 18 of the Land Acquisition Act the Court 
came to the conclusion that it was not proper to value the lands as tea or coffeo estates which as such 
had by the dates of tho notifications under section 4 (1) and held that the lands should be 
valued only as vacant lands and that no deduction should be made on account of the peyments made 
for the plants destroyed carlier. On appeal, 


Hold, the decision of the lower Court was correct and should be upheld. 
The lands in question should be valued only as vacant lands for the excellent reason that on the 


date of the notifications under section 4 (1) of the Land Acquisition Act there wore no longer any tea 
or coffee estates. 5 


There was no agreement or understanding between the parties that in the event of the acquisition 
of the lands the compensation paid for the plants would be deducted from the compensation payable. 
for the lands valued as tea or coffee estates. Nobody knew at that time as to how the payments made 
for the plants were to be dealt with later on. In the circumstances, the paymehts for the plants were. 
not in part payment of compensation to be awarded on acquisition and not be allowed to be set 
off against the compensation payable under the Land Acquisition Act. 

Appeals against the Decrees of the Court of the Subordinate Judge of the 
Nilgiris at Ootacamund dated 26th August, 1959, 7th August, 1959, 17th S.ptember, 
1959, 26th September, 1959, 26th August, 1959 and 23rd November, 1959 and 
in O.P. No. 7 of 1959 in (C.C. No. 4 of 1959); O.P. No. 28 of 1959 (C.C. No. 18 of 
1959); O.P. No. 16 of 1959 (C.C. No. 9 of 1959); O.P. No. 80 of 1959 (С.С. No. 20. 
of 1959); O.P. No. 29 of 1959 (C.C.No. 19 of 1959) and O.P. No. 53 of 1959 (C.C. 
No. 33 of 1959) and O.P. No. 52 of 1959 (C.C. No. 32 of 1959) respectively. 


The Government Pleader, for Appellants. 








*Appeal No s. 148, 153, 155, 186, 191 and 243 of 1960 and 610 of 1961. 14th April, 19€5. 
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T. R. Sangameswaran, Т. R. Srinivasan, Т. Ramalingam, Pais Lobo and Alwares, 
T. R. Ramachandran, N. Varadarajan and 7. M. Thilla Goundar, for Respondents. 


The Judgment of the Court was delivered by 


Veeraswami, 3 :— These land acquisition appeals by the State raise the questio 
of the method of valuation of lands under acquisition. The Notification under 
section 4 (1) of the Land Acquisition Act was made on different dates between 20th 
June, 1956 and 18th December, 1957. In all these appeals, the lands were originally 
tea or coffee estates. It appears that even before those dates, the Superintending 
Engineer, Electricity, got into possession of the lands in order apparently to expedite 
the Kundah Project, on a to the owners to pay for the tea or coffee plants 
at rates to be determined by the Revenue Department. On such entry, the tea or 
coffee plants on the lands were destroyed. The owners had since been, according (о 
the appellant, paid compensation partly or fully for the coffee and tea plants at 
certain rates per plant. Later on, the Government took the view that the payments 
at those rates were excessive and that it would suffice if compensation was paid at a 
certain reduced rate per acre for the tea and coffee plants. In the present proceed- 
ings, the Land Acquisition Officer valued the lands as tea or coffee estates and, after 
computing the market value ining to them, sought to deduct from the compen- 
sation therefor whatever had been paid for plants to the relative owners. This was 
objected to by the owners and on references under section 18 of the Land uisition 
Act, the Court below came to the conclusion that it was not proper to value the lands 
as tea or coffee estates which as such had disap by the dates of the notifica- 
tion under section 4 (1). It held that the Jani should be valued as vacant lands 
and fixed their market value at Rs. 1,500 per acre. Wherever there were still coffee 
or tea estates as on the date of the notification, the Court below of course valued then. 
as such and allowed part deduction of, compensation if and where it had been 
already paid for plants. But in the former cases, it directed that there should be по 
deduction at all of such compensation. It is against these orders the State has filed 


these appeals. 


` The question we have to decide is whether the lands should be valued as 
vacant lands or as tea or coffee estates. It is contended for the Government that 
they should only be valued as tea or coffee estates and the amounts which had been 
paid to the relative owners as for plants, should be deducted from the compensation 
awarded to them. In our view the Court below was right in holding that the lands 
should be valued only as vacant lands for the excellent reason that on the dates of 
the notification under section 4 (1), there were no lo any tea estates so far as. 
these appeals are concerned. We sent for the connected file from the Government 
relating to the payment of compensation for the plants and looked into the same. 
As far as we can gather from it, there was no understanding or agreement between 
the Superintending Engineer or anyonc else on behalf of the Government and the 

owners that in the event of acquisition of the lands, the compensation paid 
for the plants would be deducted from, the compensation payable or awarded 
for the lands valued as tea or coffee estates. On the other hand, as we said and as . 
appears also from that file, the Superintending Engineer, Electricity, entered upon 
the lands prior to the dates of notification under section 4 (1) on a promise to thei 
owners that they would be paid compensation for the plants on their lands at rates. 
to be determined by the Revenue Department, The understanding went no further. 
Nobody knew at that time as to how the payment made or to be made for the plants 
was to be dealt with later on. In the circumstances, therefore, we are of the view 
that the payments for the plants, on whatever basis, were not in part payment of 
compensation to be awarded on acquisition and could not be taken into account 
in the proceedings under the provisions of the Land Acquisition Act. The com 
tion paid or payable for the plants should be treated as on a different and in 
dent account and cannot be allowed to be set off against the compensation рауы 
under the Land Acquisition Áct. The respective owners in these ad would be 
entitled to compensation for the vacant lands at the rates determin ed Gourt 
below without any deduction on account of the plants or trees. The Court below 
12 
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determined the market value at Rs. 1,500 per acre in A.S. Nos. 143, 155, 186 and 
191 of 1960 and 610 of 1961. This will stand. In A.S. No. 243 of 1960 also the exten 
of 22 cents will be valued at Rs. 1,500 acre but without any deduction, as in 
theotherappeals. In A.S. No. 153 of 1960, no cogent argument has been addressed 
to us that КА 1,800 per acre for arable waste land is excessive, or that Rs. 3,750- 
per acre of tea fields is not justified. On the principle we have stated above, we 
do not àlso grant the prayer for adjustment of the sum of Rs. 1,170-87. 


All the appeals are dismissed but with no costs except A.S. No. 243 of 1960 
which is allowed in part but with no costs. P unco А ' 

` As to the compensation already paid by the Department to the relative owners 
as for Эле or trees, we express no opinion, and this judgment will not stand in the 
way of either the State or the Electricity Board pursuing any remedy open to any of 
them in respect of it. : e 


У.К. : DI ae .. AS. No. 248 of 1960 
' allowed in part ; rest dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ж (Civil Appellate Jurisdiction.) 


:—Mr. S. RAMAGHANDRA AYYAR, Chief Justice AND Mr. Jcsriag 
- F. VENE ATADRI. І 


A. L. Parthàsarathy Mudaliar .. Appellani* 
о. | Р . 
Wenkata Kondia Chettiar i .. Respondent. 


Specific Relief Act (I of 1877), sections 14, 15 end 16—Scope—Conditions to M ДШ or гану of 
the X performance of part of a contract under section 15—Relinquashment of all claims to А 
снн and all right to compensahon for the deficiency wecassary Such relnquiskment can be made аі any 
stage of ligcten, 


n 

еер (ULT) арына cu Where и рауга contract is 
unable to perfori the whole or part of it on account of some incurable defect in title or deficiency in 
quantity of the subject-matter or of same legal impediment, when the Court may at the suit of either 

direct the performance of so much of the contract as can be performed and award compensation 
m moncy шегу р gropar nonita abatement of the purchase-moncy. But two conditions 
are necessary before section 14 can be applied, namely, the part which must be left unperformed bears 
only a anall proportion to the whole in value, that is so small that it is inconsiderable, such as small 
mistake or inaccuracy and it may be compensated in money by allowing an abatementfof the purchase- 
moncy by calcula the difference between what was contracted to be done and what can actually be 
done orsold. In other words, where a substantial part of the contract is capable of performance then 
equity will enforce specific performance of that part. 2 

Under section 15 of the Specific Relief Act (I of 1877), if the part which must be left unperformed 
forms a considerable portion of the whole or does not admit of compensation in money the purchaser 
is not entitled to à decree for specific performance. But if the: purchaser relinquishes all claim to 
further performance and all rights to compensation either for the deficiency or for the loas or 
sustained by him, he can suo for specific performance. Such relipquishment can be made at any stago 
of litigation. " 

Section 16 applies where a contract consist of several parts which are separate and independent of 
ane another and some of which can and t to be performed, such part or parts as can and ought 
to be performed may alone be specifically enforced. Such a contract, though nominally one, is actually 
. divisible and when e Gourt enforcza what iu apparently s part, it enforces an entire and com- 

pletecontract. The question whether the contract is divisible or indivisible rs onc depending upon the 
nature and terms of cach individual contract. To make section 16 applicable it has to be shown (i) 
that the contract can be split up into рага, (ii) that there зз a part of the contract which taken by itself 
сап and ought to be specifically performed and (iii) that the said part stands on a separate арі indc- 
t footing from the other part of the same contract. Before a Court can exercise е power gron 
in the section it must have before it some material tending to establish these propositions. section 
annot be a чї ona mere surmise that i opportunity were Een for further enquiy fich material 
mmght be forthcoming and possibly might be found to be sufficient. 

The defendant contracted to convey two items of landed properties to the plaintiff on payment 
of Rs. 5,750. The first item comprised of 2 acres and 85 cents and the second item an extent of ono 
acre and 41 cents. The defendant had no title to item 2 and he evaded and neglected to execute 
any sale doed as agreed. The plaintiff sued for specific performance of the contract : 





* Р.А. No. 19:0 1963. m v 25th June, 1964 


ij PARTHASARATHY MUDALIAR.v. V. KONDIA CHETTIAR (Venkatadri, J.). 91: 


Held, j section 15 and not section 14 or 16 of the Specific Relief Act was applicable to the facts 
of the case. с lower appellate Court in first a: was right in allowing the plaintiff to reli 
all his claims in respect of item 2 and directing the defendant to execute a conveyance in respect af item 
1 alone on от асока s Foll cakes icis the Steer eee though the 
offer to relinquish all clarms in respect of item 2 was made only during the hearing of the first appeal for 
the first time., І 
Section 14 was nota Var beni capt А дер pti НЫ, serai EE RSE 
ion in relation to th le of the property agreed to be conveyed section 16 was not ica 
> e the contat wes tell both the items for a consolidated sum in one lot which will gencrally 
be considered as indivisible. ie 
Appeal under clause 15 of the Letters Patent aguinst the judgment and decree 
of Ramakrishnan, J., dated 30th day of July, 1962, and passed in Appeal No. 158 
of 1959, preferred against the decree of the City Civil Court, Madras, in inal 
Suit No. 901 of 1957, (and Civil Misccllancous Petition No. 5321 of 1962—Petition 
by the plaintiff praying for the amendment of the plaint). 


`$. Krishnaswami and Vittal V. Soult, for Appellant. : 


"S D. С, Krishnamurthy, for Respondent. 
The Judgment of the Court was delivered by 

Venkatadri, F.:—This Letters Patent Appeal is preferred by the Ist defendant 
against the judgment of Ramakrishnan, J., modifying the dectee of the trial Judge 

and directing the Ist defendant to execute a sale-deed in favour of the plaintiff 
ct of item 1 of the plaint schedule properties on receipt of Rs. 4,750 in pursuance 
of the актссше tio acil ies 1 and 2 of the plaint schedule to the plaintiff. One 
Loganatha Mudaliar was the original owner of these two items of properties. He 
pua item. 1 in his name and item 2 in the name of his wife Rathnammal. 
€ bad two sons, the first defendant and the husband of the second defendant. His 
wife died in the year 1947, and he died in the year 1955. It was alleged in the plaint 
that the defendants, in the suit entered into an oral ent on 7th February, 
1957 to convey the two suit items for Rs. 5,750 and subsequently an agreement of 
sale was executed by both the defendants and a sum of rupecs one thousand was paid 
as advance. According to the terms of the ent the sale had to be completed 
within three months failing which the defendants had to pay to the plaintiff a sum 
of rupees five thousands as and for damages to plaintiff. Before the plaintiff entered 
into the agreement to purchase these two items of торс he шаса cnc d 
respect of the second item аз it was purchased in the name of the 1st defendant 
mother and the first defendant assured the plaintiff that his sisters would not claim 
these properties as (hey bad already declared hat hey had по стек or title in the 
preto The plaintiff was ready and willing to purchase these properties. 
e defendants subsequently evaded and neglected to execute sale-decd. The 
first defendant began to give out an excuse that his sisters were not willing to join 
Mou uns ше sale deed, оваа ofitem 2, as they claimed 
title to the same on the ground that i onged to their mother. Jt was also stated 
in the plaint that in case there was any difficulty for the defendants to execute a sale 
deed in respect of item 2 also, the plaintiff was willing to take a conveyance of item 
l. The plaintiff also prayed that in the event of the Court holding that specific 
performance of the contract cannot be ordered, the defendants may be directed «o 
pay the plaintiff rupees five thousands as liquidated damages. The plaintiffs prayed 
in the alternative that the defendants may be directed to receive a sum of rupees three 
thousand and effect a conveyance of item 1 of the plaint schedule property and pay 

such compensation for the non-conveyance of item 2 as the Court may fix. 


The Ist defendant filed a written statement denying the oral agreement. He 
stated that the written agreement was not read over to him and he was not aware 
of the contents of the document, as he was not well acquainted with or aware of the 
language in which the document was written. According to him under the Will 
of his father he got only item 1 and item 2 of the plaint schedule was bequeathed to 
his sisters and one Panchalamma and he had neither title nor interest in- respect 
of item 2 and, therefore, he could not convey item 2 to the plaintiff. He also denied 
having received an advance of rupees НА through Jagadecsa Mudaliar. 


92 | THE MADRAS LAW JOURNAL REPORTS. (1966 


He contended that in any event the plaintiff cannot ask for specific performance as 
the contract could not be performed in entirety. The second defendant filed a 
separate written statement supporting the case of the first defendant. She-stated 
that she was not in Madras at the time the alleged t was executed. She 
further stated that neither she nor the first defendant any interest in the second 
item of property. 


It is on these pleadings hs reo ee important questions 
for consideration were, whether the plaintiff is entitled to specific performance of the 
шоны when the first defendant has no title to the second item of property and 

ether the agreement executed by the defendants is true and binding and enforceable 
against them. А 


The trial Judge after considering the oral and documentary evidence in the 
case came to the conclusion that the agreement relied on by the plaintiff is true, valid 
and binding on the defendants. He, however, held applying section 14 of the Specific 
Relief Act that the plaintiff is entitled to specific ormance of the contract only in 
respect of item 1 of the property. Accordingly he directed the first defendant to 


execute a con of item 1 of the plaint schedule property on iving a sum 
of rupees three thousands from the plaintiff. The suit against the аала 
was dismissed without costs. кош; р 

The first defendant preferred an appeal to this Court. Ramakrishanan, J., 
who heard the appeal, agreed with the finding of the tria! Judge that the agreement 
is valid and binding on the defendants, But he was of the opinion - that section 15 
of the Specific Relief Act would apply to the facts of this case and applying that sec- 
tion he directed the first defendant to execute. à conveyance in T of item 1 of 
the plaint schedule on receipt of a sum of Rs. 4,750 (i.e. Rs. 5,750 less advance of 

one thousand) from the plaintiff. The learned Judge dismissed the ap 
subject to the above. modification. It is against this judgment and decree of the 
learned Judge that the present appeal is preferred by the first defendant. 

The only question we have to consider in this appeal is whether the'defendant is 
entitled to avoid specific performance of the contract as he could not orm the 
contract in entirety as item two ofthe plaint schedule property did not belong to him. 
It is contended by the first.defendant-appellant that since the defendants are not 
entitled to the second item, the contract is not enforceable against them and the 
penu cannot claim specific performance at variance of the agreement under 

ibit А-1. The extent of the two items is given in the agreement of sale. The 
first item comprises an extent of two acres and eighty-five cents and the second item 
an extent of one acre and forty-one cents. It has been found that neither the first 
defendant nor the second defendant has any title to the second item of the plaint 
schedule, Fry in his Treatise on Specific Performance of Contracts (sixth edition) says 
at page 383, paragraph 821,— ` 

“ The Court will not, as a rul ific ormance of a con unless it can. 
executo the whole Cent В d Ше сотре ге it, * this Court үөн кеби сүзл 
perform the contract piecemeal, but it must be performed in its entirety if performed at all’ cee 

The following passage at page 408 in Pomeroy on Specific Performance may also 
be referred to— 

** When tho vendor's title proves to be defective in some particulars, or his estate is different from. 
that which he agreed to convey, or is subject to encumbrances or outstanding rights to third persons, 
or the subject-matter generally the land—is deficient in quantity, quality, or valus, it is plain that the 
contract cannot be specifically performed, according to its exact terms, at the suit of either party. In 
such a case there are only three possible alternatives for a Court of equity to pursue, either to refuse 
this remedy entirely ; or to enforce the contract without any regard to the partial i 


the purchaser to take what thoro is to give and to pay the full price as agreed ; orto decree the convey- 
-ance of the vendor’s actual interest and allow to the рыша tion or abatement 
from the price, proportional to the amount and value of the d ect in title or i in the subject- 
matter.’ 


The principles applicable to different kinds of circumstances in English Law 
have been summed up by the Privy Council thus in Rutherford v. Acton Adams}, 
at page 869 :— 





1. LR (1915) А.О, 866.] sis 
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“Ifa vendor sues and is in a position to convey substantially what the purchaser has contracted 
to ths Gourt will demen spente performanoe with comipeñsation for апу апап and immaterial 
, provided that the vendor 


the purchase-money. But this right applies only to a deficiency in the subject-matter 
described in the contract.” 

. The abovesaid principles are embodied in sections 14 to 17 of the Specific 
Relief Act with a view to provide remedies for partial specific performaces of 
the contract with compensation. Section 14 is applied to a case where a party 
to a contract is unable to perform the whole or Mm of it on account of some 
incurable defect in title or deficiency in quantity of the subject-matter or of some legal 
impediment, when the Court may at the suit of either party direct the performance 
of so much of the contract as can be performed and award compensation in money 
for the deficiency by proportionate abatement of the purchase-moncy. But two 
conditions are necessary before section 14 can be applied, namely, the part which 
must be left unperformed bears only a small proportion to the whole in value, that 
is so small that it is inconsiderable, such as small mistake or inaccuracy, and it may 
be compensated in money by allowing an abatement of the purchase-money by 
calculating the difference betwen what was contracted to be бопе ‘апа what can 
actually be done or sold. In other words, where a substantial part of the contract is 
capable of performance then equity will enforce ific performance of that part. 
But in the instant case, the section cannot be applied as the extent of item 2 is 1 
acre 41 cents out of the total extent of 4 acres 26 cents. Item 2 cannot be considered 
to be a small or immaterial portion in relation to the whole property agreed 
to be conveyed, which would enable the plaintiff to get a decree for specific 
performance subject to the payment of compensation to the plaintiff by equating the 
amount of compensation to the price of item 2. Section 14 cannot, therefore, 
apply to the present case. 


Before considering whether section 15 would be applicable to the facts of this 
case, we may deal with the question whether the plaintiff can obtain relief under 
section 16 of the Specific Relief Act. Section 16 applies where a contract eonsists 
of several parts which are separate and independent of one another and some of 
which can and ought to be performed, such part or parts as can and ought to be 
performed may alone be specifically enforced. Such a contract though nominally 
one is actually divisible and when the Court enforces what is apparently a part, 
it really enforces an entire and complete contract. In the instant case, there are 
two separate items of properties mentioned im the ent and the question for 
consideration is even though the defendants have no title in respect of the second item, 
can they not be directed to excute a conveyance in respect of the first item, thereby 
decreeing in favour of the plaintiff specific performance of the entire contract. 
‘The question whether the contract is divisible or indivisible is one depending 
upon the nature and terms of cach individual contract. 0 maks section 16 appli- 
cable it has to be shown (i) that the contract can be split up into parts, (ii) that 
there is a „of the contract which taken by itself can and ought to be specifically 
performed and (iii) that the said part stands on a separate and independent footing 
from the other part of the same contract. Before a Court can exercise the 
given in the section it must have before it some material tending to establish these 
propositions. ‘This section cannot be applied on a mere surmise that if op ity 
were given for further enquiry such matsrial might be forthcoming and possibly 
might be found to be sufficient. In the instant case, the defen ants entered into 
an agreement to sell both the items of property for a consolidated «um of Rs, 5,750. 
This is a contract for sale of property in one lot which will generally be considered 
as indivisible, as the conveyance of item 2 does not stand on a separate and indepen- · 
dent footing from the conveyance of item 1. We es with Ramakrishnan, J., 
that section 16 of the Specific Relief Act cannot bé applied to the present case. 
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: The only question that now remains is whether section 15 can bé applied to 
the facts of this case. Ramakrishnan, J., held that the provisions of section 15 will 
apply to this ‘case and allowed specific performance of the contract in of 
item, 1 of the plaint schedule property. Under section 15, if the part which must 
be left unperformed forms a considerable portion of the whole or does not admit 
of compensation in money, the purchaser is not entitled to a decree for specific 
performance. But if the purchaser relinquishes all claim to further performance 
and all rights to compensation either for the deficiency or for the loss or д 
sustained by him, he can sue for specific performance. In the plaint the plaintiff 
prayed that the defendants may be directed to receive Rs. 4,750 being the balance 
of he sale price and effect a conveyance of both the items of properties mentioned 
in the schedule, or in the alternative the defendants may be directed to receive 
Rs. 3,000 and effect a conveyance of item 1 only and pay such, compensation for 
the non-conveyance of item 2 as the Court may fix, or in the alternative the defen- 
dants may be directed to pay rupees five thousand to the plaintiff as compensation. 
During the trial of the suit, the plaintiff did not make any representation to the 
Court that he would relinquish all his claim in respect of item 2, when it was found 
that neither of the defendants has any title to that item. But during the hearing 
of the appeal before Ramakrishnan, J., the plaintiff filed a petition saying that he 
was willing to purchase item 1 of the suit property for the entire contract price of 
Rs. 5,750 and give up the claim for compensation so as to obtain relief under section 
15 of the S c Relief Act." This application was opposed by the Ist defendant. 
Ramakrishnan, J., disallowed the objection and permitted the plaintiff to relinquish 
his relief in regard to item 2, prine that the equitable relief ofi specific performance 
within the terms of section 15 of the Specific Relief Act can be granted to the plaintiff. 

-In support of his contention that relinquishment of the claim can be made 
at any stage in the action, learned Counsel for the respondent relied on the following 
observations in Waryam Singh v. Gopi Chand! at page 75. d 

“ I cannot find anything in section 15 of tho Specific Relief Act, or any other provision of tho law, 

Hmiting action under section 15 to any particular stage of the proceedings. It seems to me that it is 
open to the plaintiff to relinquish his claim to any part of the property in suit on the conditions specified 
in section 15, at any timo before the suit is finally decided by the Court of appeal, ” 
The principle laid down in the above decision was approved by the Supreme Court 
in the Kalyanpur Lime Works Ltd. v. State of Bihar and another? where the Supreme Court 
observed that relinquishment of the claim to further performance can be made at 
any stage of the litigation. This principle has been followed by the Calcutta High 
Court in Dwijendra Kumar v. Manmohan? where in second appeal the Court gave 
permission to the purchaser to relinquish a part of the contract. It will be useful 
to refer to the following observations of V tasubba Rao, J., made in Sultan Kami 
Rowthen v. Md. Mesran Rowthen* at page 190. 

“Section 15 of the Specific Relief Act is enacted for the benefit of the purchaser and cannot 
operato to his detriment. That section gives him an option and if he declines to accept an offer which 
brings him los, he cannot be regarded as acting improperly. Ifhis conduct is not improper, he cannot 
bo deprrved of tho statutory charges. " 

То a similar effect is the decision in Narayana Murthy v. Madhavayya*. In that case 
in a contract to convey 16 acres 80 cents of land the vendor was not able to сопу 

the entire extent but o y Half of that area and when a suit was filed the plainti 

did not relinquish all claim to further performance of the contract and to all rights 
to compensation either for the deficiency or for the loss or damage sustained by 
him through the default of the first defendant. But in appeal when it was complain- 
ed to the learned Judges that the learned Subordinate Judge refused to exercise 
the provisions of section 15 the learned Judges dem this contention and agreed. 
with the reasoning given by the trial Judge that it should be an unconditional request 
by the plaintiff without claiming any damages or compensation or any other relief. 
But on the other hand the plaintiff represented to the trial Judge that he would 


file an appeal against the suit. 


1. (1929) LL.R. 11 Lah. 69, 75. $. A.LR. 1957 Cal. 209. 
2. (1354 3 MLJ. 305: 1954 8.С.]. 99: 4. 56 M.L.J. 99 : ALR. 1929 Mad. 189. ' 
(1954) S.CLR: 958. , | 5. (1947) 2 MLJ. 866. ^ 1. с n 
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- In view of the principles laid down in the above decisions, the plaintiff is 
certainly entitled«o relinquish his claim to compensation at the stage of first appeal. 
We with Ramakrishnan, J., that only section 15 of.the Specific Relief Act 
would apply to the facts of this case. The learned Judge was, therefore, right im 
modifyi {едет сш шолеш нс dii 
The appeal is, accordingly, dismissed, but in the circumstances without costs. 
У.К. ———— , Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mnr. Jusriag M. ANANTANARAYANAN AND Ми. Jusrtag M. NATESAN. 


Venkataswami Naicker and others, 7n re ; .. Appsllants* 


Cattle Trespass Act (I of 1871), section 10—Ponat Cods (XLV of 1860), sections 97, 103 aad М 
t» sactron 300— A remp! to seize and ітроиња trespassing cattle by persons other than those mentioned in section 10 of 
Сани T: Act —lf отнет of cattle entitled to right of private defence Exieni of such righi —Right of seizure 
estis ald ыны ter the cattle had Soo ee by sm or agant 
ef ths ocomer of land—Scope of 2 to section 300 of Paan! (XLV ef 1860). 


It will be an illegal seizure amounting to theftfor persons other than those empowered by section 
10 of the Cattle Frespass Act (I of 1871) to attempt to seize and impound catue. In that case conceiv- 
ably the ownor of the cattle will have a right of private defence of property. Where the seizure of 
cattle и illegal an intention to cause wrongful loss to the owner of the cattle is thereby manifest and . 
unless the seixuro is duc to some bene fide crror, such as an error relating to interest in the iteclf, 
tho illegal seizure or attempted seizure would amount to theft or attempted theft тате уну cloth 
the owner of the cattle with а right of private defence of property. 

Lekansth v. Rahas Beua, A.T.R. 1963 Orissa 52, followed. Conflict in case-law referred to. 

Tho sotxure of cattlo under section 10 of the Cattle Trespass Act need not be effected only during 
the process of tho trespass and causation of on the land. The owner of land must го doubt 
take immediato action to seize the trespassing cattle on the land, but he is within hu nght in capturing 
them by pursuit, even though physically the cattle may be outside of the field. There is no reason 
why the right to impound ing cattle should be lrmited to the actual confines of the field of the 
owner. Such a view would obviously cause great hardship. If the owner initiates the seizure while 
tho cätile aro харана, that would be sufficient, and he may either capture them in his land itself 
or even outside of it provided that he continuously follows up the initial attempt by it and 
scizure. Of course ruch: an interpretation mwt beappled within rasonable limit io Бе сое а 
given case. 

Birdha v. Stats, 1.L.R. (1959) 9 Ral. 291, Dissented from. Loksnath Gope v. Stats, A.I.R. 1960 Pat. 
385 and Jiwens v. Emperor, А Т.Б. 1947 Lah. 380, Followed. 


It is not necessary that the owner or occupier himself must ey scize and take the catile 
tothe pound. The secixure of cattle by a watchman or servant under general instructions of the owner 
or occupier would be lawful within tho ambit of section 10 ofthe Cattle Trespass Act. But such autho- 
rity must be specifically proved. 

In ths inttaat сазо the accused who was ing cattle in the land belonging to another had certain 
initial rights of private defence to property when some of the villagers headed by the decea-ed attempted. 
to зсіхо tho trespass cattle, the owner of the land not being t at that time and the villagers: 
including the decoa до! having been specifically author E the owner of the land to seixo the 
trespissing cattle. But the gronly excocded that right by immediately Leta to death the 
unirmi decoasod when he moved 1n an attempt to scixo and impound the cattle. с act of the 
accuicd fell under Exception 2 to section 300 of the Penal Code and he was guilty of tho offence of 
culpable homicide not amounting to raurder under section 304 (Part II ) of the Penal Code. 


The liigaga in which the framers of the Penal Code have thought it fit to frame Exception 2 to. 
section 300 does appear to involve a cortain difficulty. The offender is entitled to the benefit of the 
Exception, only if ne acts in the exercise in faith of the right of private defence of per.on or pro- 
party. Eron, if in good faith he exercises the right but exceeds the power and causes the death of the 
other porson, ho could claim the benefit only if he had done so without any intention of doing more 
harm than is nocossary for the purpose of such defence. The difficulty here is that if the element of 
intentioau to bo awsessod by objective test of the harm or injury which caused the death, it could well 
be arguod that wherever the injury is mortal in character, the offender is disentitled to the Exception 
Ope But the very illustration to tion 2 indicates the scope of the benefit. As the illus 
tration shows intention cannot be judged in the context of this Exception, by reasoning back- 
wards from tho objective fact of the injury which resulted in death on the principle that a man is sup- 
posed to intend the natural consequence of his act. 


peals against the ju ent of the Additional Sessions Judge of the Court 
M iod of the Tirunelveli Division at Tirunelveli in Case No. 17 of the Calendar 
for 1963. 





m 


* CrLA. Nos. 374 and 375 of 1963. . · е 14th July, 1964. .: 
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S. Mohan Kumaramangalam for S. Paloniswamy and К. Ramachandran and C. К. 
Venkatanarasimhan, for Appellants. 
Public Prosecutor (V. P. Raman), for State. 
The Judgment of the Court was delivered by 


Anantonarayanan, F.—In a village called Ramalingapuram in Tirunelveli 
' district, the villagers held a meeting and a resolution that cattle should not 
be itted to graze in any of the lands situate to the east of the village till the end 
of the Tamil month Thai, when the harvest of crops would be completed. Subba 
Naicker, son of Lingava Naicker (P.W. 7) and S. Subba Naicker (P.W. 20) were 
appointed by these villagers as watchmen, on a monthly salary, to enforce this. 
decision. On 21st December, 1962, the six accused before Court, all of whom 
are closely related to each other and accused 3, 4 and 5 among whom are brothers, 
about 150 sheep in the рита of va Naicker (P.W. 19) and the adjoins, 
ing punja field of Swami Naicker, the brother of P.W. 21, both these fields being 
situate in a prohibited area to the east of the village. On a complaint by the two 
watchmen (P.Ws. 7 and 20) a number of villagers went there, in order to 
remonstrate with the accused, and to impound the cattle. When some of these 
villagers entered the punja of Swami Naicker, where the accused were, to seize 
and impound the cattle, an incident of grave violence occurred. Accused 1 speared 
with a pel Krishnaswami Naicker (deceased), who was at the head of the party of 
villagers ; a very serious injury was thereby caused, resulting in the almost instanta- . 
neous death of the victim. It is alleged that the other accused (accused 2 to 6) 
. pelted stones, and also caused damage to the crop by cattle trespass. 


Arising out of this murder, the six accused were tried by the learned Additional 
Sessions Judge of Tirunelveli, upon several charges, which need not now concern 
us. We are concerned with the ultimate convictions and sentences at the trial 
alone. Accused 1 was convicted of the murder of Krishnaswami Naicker (deceased) 
under section 302, Indian Penal Code, and sentenced to imprisonment for life. 
He was also convicted under section 427, Indian Penal Code, and sentsnced to 
rigorous imprisonment for three months, to run concurrently with the life sentence. 
‘Accused 2 to 6 were convicted under section 427, Indian Penal Code, and cach 
sentenced to rigorous imprisonment for three months. Again, accused 4, 5 and 6, 
among the accused were sentenced under section 323, Indian Penal Code, upon 
the sixth charge framed at the trial, namely, causing hurt, by pelting of stones to 
K. Subba Naicker (P.W. 2) and each sentenced to rigorous imprisonment for three 
months, the-sentences to run concurrently with the sentences imposed under section 
427, Indian Penal Code. Al the accused have preferred appeals from the respective 
convictions and sentences. - 


The appeal involves a question of considerable interest, in the light of a conflict 
revealed by the available case-law, upon the subject, whether the present circum- 
stances disclosed that the seizure or attempted seizure of the trespassing cattle 
by witnesses for prosecution, was illegal, within the ambit of section 10 of the Cattle 
T Act, 1871, and whether, if the conclusion isto be in the affirmative, accused 1 
could plead that he was entitled to rights of private defence of property, such 

' illegal seizure amounting to theft? There are also reme: questions of some 
importance, whether the owner of.the property would lose the right to scize the 
пеш cattle, once those cattle have actually left his land, and in, whether 
such a right of seizure could be validly exercised only by the owner al the land, or 

could be exercised by a person or persons to whom such authority is delegated, 

such asa servant or agent? . . . 


. We shall first set forth, in brief outline, the main facts of this occurrence. 
Concerning those facts, there is very little room for doubt or difference of opinion, 
as the learned’ Counsel for accused 1, Sri Kumaramangalam, frankly concedes. 
There are as many as thirteen direct witnesses to the occurrence, namely, P.Ws. | 
to 9 and 17 to 20 and the presence of these people at the spot of the murder 
can hardly be doubted. Акаш, the broad setting in which the offence occurred, 


or 
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and the events which led up to it, are not matters in serious controversy. Аз we 
have carlier affirmed the real question is, whether иш 1 could be m d to rds 
acted in exercise of any right of private defence property, in inflicting 
murderous assault on die Чек even if he grossly edd that right, and 
whether a similar protection would be available to the other accused upon the other 
charges ? 

The record abundantly shows that there was a meeting fifteen days before 
this offence, when the vi resolved that cattle should not рына, to 
in the lands to the east, which include the punjas of Swami Naicker and P.W. 19, 
and further appointed P.Ws. 7 and 20 as watchmen to enforce their decisions. 
It appears that there was gencral intimation of this meeting in the village, but it 


` is admitted that the accused did not attend the meeting or participate in it; 


pouce са сощ. cad that they were in i of this decision. 
owever this might be, P.Ws. 7 and 20 complained to P.W. 1 and others that the 
cattle of accused 1, 4 and 6 had been and on these lands on 


the previous day E Hence, at about 11-30 A.M. on the date of occurrence 
(21st December, 1962), P.W. 1 and the other direct witnesses proceeded to the 
spot of occurrence, along with the two watchmen (P.Ws. 7 and 20). In order to 
appreciate the true character of the plea o£ a right of defence of property inhering 
in the accused, it is necessary to study the plan, Exhibit P-21, in the light of the 
evidence. Unfortunately, it has to be conceded that the plan is hardly as clear 
and detailed as one could wish. However, the plan at least establishes it beyond 
doubt that, when the direct witnesses went there; the accused were all of them in > 
the ja of Swami Naicker to the west, but the 150 heads of cattle were di 
in this field, as well as the adjoining eastern field of Sangava Naicker (P.W 19), 
where there was cotton crop, which been damaged by the cattle, in, the 
record makes it abundantly clear that the prosecution party entered only the 
ja of Swami Naicker, headed by Krishnaswami Naicker (deceased) ; it is not 
in dispute that they entered in that manner, in order to seize and impound the 
cattle, Accused 1 et i and accused 2 and 6 each had a stick. When the 
witnesses for prosecution tried to seize and drive the cattle in that field, the accused 
pelted stones. Accused 2 to 6 shouted to accused 1 ‘ Cut the whore’s son who is 
advancing im front’. Immediately accused stabbed the deceased on the left chest 
with the spear. The spear pierced through the chest, and came out on the back 
side. Accused | tried to pull out the , but could not do so, and left it in the 
body of the deceased. Krishnaswami [Дессазей) fell down, with the spear through 
him, and died very shortly thereafter. The accused pelted stones and ran away. 


An attempt was made by one of the witnesses to revive the victim with water, 


but life was found to be extinct. Another witness drew out the (M.O. 1) 
from the body. P.W. 1 went to the Police Station at Kal ai, and gave a 


report of the occurrence (Exhibit P-1). There is very little difficulty con 
the subsequent facts of the investigation by the Sub-Inspector of Police (P.W. 22), 
Blood-stained earth was by P.W. 22 from a spot 13 feet to the north- 
east of the dead body, and stones stained with blood, near the dead body, were 
also recovered. P.W. 22 further states that the cotton crop on the puxja of P.W. 19 
to the east, was found damaged by cattle trespass. Hed that all the witnesses 
told him that they sazo all the accused standing in the tarisu punja of Swami Naicker. This 
eee of any possible doubt regarding the actual spot of occurrence ; it will 
ude any th that the incident occurred in any part of the cotton punja of 
P.W. 19, or that the witnesses for tion catered that punja in order to seize 
and impound the trespassing cattle there. 


As earlier pointed out by us, the broad facts of the incident are really indis- 
putable. The autopsy held on the body of the deceased by P.W. 11 revealed a 
stab injury 2” X 2'' X 10” on the left side of the chest, between the fourth and fifth 
intercostal There was a corresponding exit wound on the back, one inch 
im width. € left lung was punctured in both lobes, and there can be no doubt 
that the injury was fatal and would cause almost instantaneous death. K. Subba 
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Naicker (P.W. 2) had four simple wounds, which couldíbe due to pelting with stones ; 
this is rclevant, with to the conviction of certain of the accused under section 
323, Indian Penal c. While on the aspect of the medical evidence, we are 
bound to notice one feature, since that has some bearing upon fis pira of possible 
selfdefence. The right arm of the deceased was half-flexed and the fingers flexed, 
as if the victim had & firm grip. According to P.W. 11 this was due to a cadaveric 
spastn of the upper extremity, As he explains, the muscle that has been in a state 
of contraction during life, becomes stiff and rigid immediately after death, without 
passing into a stage of relaxation. The doctor (P.W. 11) further added, in re- 
examination— е 

“Tt is а natural human instinct to evade or to pull the weapon used, in inflicting tho injury. ” ' 

We agree with the learnéd Sessions Judge in his view that this cadaveric 
must have been due to an instinctive action by the deceased, in trying to out 
the spear (М.О, 1) which accused 1 himself left in thé body, and was later taken 
out by a witness after the death of the victim. This feature does not suggest that 
the deceased was armed with any other weapon, like a stick, or that he attempted 
to use such а weapon against accused 1. Were unable to seo how; on the 
of the record, it could be doubted— | 

' (i) that accused 1 stabbed the deceased Krishnaswami Naicker with М.О. 1, 

as the latter entered the field, where the cattle were ing and caused his death 
and (ii) that all the accused caused to copa E cattle нара, and farther 
that accused 4 to 6 pelted stones and caused injuries to P.W. 2. Уе шау immediately 
proceed to the aspect of the right to defend property possessed by the accused, or 
which they could conceivably claim to possess, and the extent to which that right 
would affect the nature of the offence established by the evidence. — : 


The matter may be expressed in the form of three propositions of law, upon 
which the authorities аге by no means unanimous. The first is that, with reference 
to the scope of section 10 of the Cattle T Act, it will be an illegal seizure 
amounting to theft, for persons other than those empowered by that section, to 
attempt to seize and im d cattle, In that case, conceivably, the owner of the 
cattle will have a right ai private defence of property. Even if the person attempti 
to impound the cattle is the owner of the property on which the trespass has 
or а person duly authorised under section 10, there is the further proposition whether 
the owner will or will not lose his right of seizure once the cattle leave his land, and 
are not actually upon that land. Here, again, the authorities are not uniform. 
Thirdly, there is the question whether the right to seizure and impound trespassing 
cattle under section 10, can be exercised only by the owner or other person specifi- 
cally authorised in terms of that section, or whether a servant or watchman could 
impound the cattle. As we shall show immediately, the doctrine in English Law 
is a little different from the law in this country, on these related aspects. 

The English doctrine of Distress semagi daa with regard to the topic of 
seizure in particular, is best set forth by the statement in Halsbury’s Laws of 
England (Simonds edition), Volume 1, page’ 673 (section 1281) which is as follows : 

^* By an old common law remedy similar to distress for rent, called distress feasant, tres- 
pasing animals may be seized and impounded to secure compensation for the damage done by them. 

1 The distress must bo made at the time of the trespass and on the land. Thero is no doctrine of 

fresh pursuit in distress damage feasant, and the animal cannot bo followed if once it goes off the land.” 


There is a conflict of decisions upon the question whether a seizure of trespassing 
cattle, by persons not authorised under section: 10, which would undoubtedly be 
ilegal, would actually amount to theft, and thereby clothe the owner of the cattle 
with a right of private defence of property. The two opposing trends of the case- 
law have been reviewed by Narasimham, C.J., in Lokma v. Beura!. Аз has 
been emphasised in this judgment, one view is that though the seizure might be 
unlawful, the owner of the cattle would be entitled only to compensation in a Civil 
Court and cannot use force to rescue the animals. This line of cases stems from 
—————M—MMM——ÓMÓÓ—M———M 


1. A.LR. 1963 Orissa 52. 
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Aradhun Mondul v. Муал Khan! and can be traced Dayal у. Emperor? and 
d dn v. Ramjiawan*. But a contrary view has been taken, in several decisions, 
as Madra v. Emperor‘ Birdha v. Stata* as well as Fiwana v. Emperor*. Narasimham, 
C.J., in Lokenath'v. Rahas Beura? adopted: the view that where the seizure of the 
cattle is illegal, an intention to cause wrongful loss to the owner is thereby manifest, 
and that, unless the seizure was due to some bona fide error, such as an error relating 
to interest in the property itself, the illegal seizure would amount to theft, clothing 
the owner of the cattle with a right to private defence of property. The facts in 
Chittiboyina v. Danduboyina Narappa® are, in this context of interest. Some cattle 
were seized by a person, who no connection with the crops alleged to have 
been , and were. being taken to the pound, when they were stopped and 
forcibly rescued by the owner of the cattle. When the owner was convicted under 
section 379, of Indian Penal Code, Pandrang Row, J., set ‘aside this conviction, 
holding that the cattle were throughout in the la possession of the owner, and 
that the seizure of the cattle by the person taking them to the pound, the 
authorities not having actually received the cattle,’ was беге ы illegal. the 
light of the available case-law, we agree with. respect, with the observations in 
this decision, and the dicta of Narasimbam, CL. „ in Lokenath v. Rahas Вешта" earlier 
referred іо. "Under such circumstances, we think that there could be little doubt 
that the seizure of the cattle will be illegal and that, тауарын ааш 
ofthe cattle amounts to causing of wro loss to the owner, the attemp 
of the cattle would be an attempted theft of property; clothing the owner with a. 
right to defence of property. We shall deal wi the i , questions also, 
before applying the principles to the facts of the present case. 


. Itisof interest to note that in Birdha.v. State®, a single J of that 
Court took the view that the right of seizure under section 10 of the Act only exten 
а се ASO шылкыны турүн ae it ceases, after they 
leave such land. It would be unduly straining the language of section 10 to read 
therem any ision for the right to seize the cattle, even after the cattle had left 
the, land had ceased to trespass. The learned Judge also refers to the English 
law, and to the precise terms of section 10 of the Act. But; a different view has 
been adopted in serveral decisions of Courts, and a recent expression of this view is 
to be found in Lokenath Gope v. State*, The seizure need not be effected only during 
шере of the tres and causation of damage on the land. The owner must, 
no doubt, take immediate action to seize the trespassi MEE M rug. MI e 
is within his right in capturing them by pursuit, even though physically the cattle 
may be outside of the zd. "This relatively wider юг Ао: of the expression 
may seize or cause to be seized any cattle trespassi. л qoo didi 
in section 10 has been affirmed in Waryami v. 10, Jagannath Singh v. 11 
and Jimana v. *. . We are unable to see why the right to impound trespassing 
cattle should be limited to the actual confines of the field of the owner ; such a res- 
triction would, obviously, cause great hardship. If the owner initiates the seizure 
while the cattle are trespassing, that would be sufficient, and he may either capture 
them in bis land itself, or even outside of it, provided that he continuously 
follows up the initial attempt by pursuit and seizure. Of course, such an interpreta- 
tion must be applied within reasonable limits, to the facts of the given case. 


Upon this proposition, it is interesting to note that an identical line of reasoning 
was adopted by the Division Bench іп iwana y. Emperor*, earlier referred to. The 
point is that the owner of the field would be within his rights in capturing the trees 
passing cattle before they had escaped altogether, even though they may be physi- 
cally outside his field at the time of seizure. 





1. 24 Suth.W.R. (Orl) 7. Jv 7. ALR. 1963 Orissa 52. 
2. A.LR. 1943 Oudh. 280. 8. ALR. 1939 Mad. 775. 
3. (1681) АП.М.М. 158. 79. AR. 1960 Pat. 385. 
4 1946) Nag. 326. š 10: АТВ. 1928 Lah. 692. ' 
5, LER. (1959) 9 . 291. 11. ALR. 1934 Nag. 258. 
& ALR. 1947 Lah. 
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Concerning the last question, with regard to the delegation of ASAP by the 
owner under section 10, we think it is sufficient to cite Nallakaruppan v. Subbiah}, 

where Ramaswami, J., has referred to, and reviewed, all the yar available authori- 
ties. The learned Judae held that seizure of cattle by awa or servant, under 
general instructions from the cultivator or occupier, was lawful within the ambit 
of section 10. It is not necessary that the owner or occupier himself must physically 
seize and take the cattle to the incl 


In the light of these conclusions upon the ¢ case law, we shall immediately proceed 
to assess the question whether 1, and the other accused, could claim a right 
to private delice of 


perty, even if it be that such a right was grossly exceeded. 
As it will at ee oria] the entire question is of great aue hee of 
accused 1, who has been convicted of the murder of i Naicker 
(deceased). If there is an initial right in his favour, his act, even if the right be grossly 
exceeded, would only be culpable homicide not amounting to murder, within the 
scope of Exception (2) to section 300 of the Indian Penal Code. 


The record makes it clear that the members of the prosecution party had really 
no right to scize and attempt to impound the ing cattle, on the facts of this 
case. The broad circumstances is indisputable, that P.W. 1 and the other witnesses 
entered the field of Swami Naicker, the brother of P.W. 21, where the accused then 
were, and made an attempt to seize the cattle in that field. Swami Naicker himself 
was not in this party, nor was P.W. 21 then in that party. P.W. 19 was, no doubt, 
in the party, and his adjoining cotton punja had been damaged by trespassing cattle; 
Matters might have been widely different, bad members of the prosecution 
entered the field of P.W. 19 in order to seize and impound the trespassing cattle on 
that field. But, explicitly, according to the evidence, they did not do so. We do 
not think it could be claimed, in this case, that Swami Naicker, the owner of the 
field, had authorized P.Ws. T and 20 to act for him, as his servants and to seize 
the cattle trespassing on his field. Such an authority must be specifically proved, 
and it is not enough that the villagers, in eral, had adopted a resolution, or had 
employed P.Ws. 7 and 20 as watchmen to implement their decision. Notwithstand- 

ing the presence of P.W..19, it is clear that the members of the prosecution party 
had no right to enter the field of Swami Naicker, and to attempt to seize the cattle 
of the accused trespassing in that field. Since such aep siezure was illegal, 
and would, if successfully carried out, have involved wrongful loss to the accused, 
we have to hold that the: accused did possess some initial right of private defence of 
property. Nor can it be said, on the principle of the Division Bench decision in 
Jiwana v. 1, earlier referred to, that the acts of the prosecution party 
were justifi , because there were trespassing cattle also on the adjoining punja of 
Р.М. 19 ; and P.W. 19 was a member of the prosecution party. Had these persons 
been intent on sei those tres cattle in that field, they would certainly 
have entered that field first. If they had done so, and the cattle in that field ‘had 
strayed into Swami Naicker's had we can follow the argument that P.W. 1 and біз 
companions had every right to enter Swami Naicker's land, and to attempt to seize 
the cattle. But the evidence is not this, but that the prosecution party immediately 
entered Swami Naicker’s field, where the accused were, and tried to seize the cattle 
there. Hence, we are constrained to conclude that there were certain initial rights 
of private defence of property possessed by these accused. 


But we have no doubt whatever that accused 1 grossly exceeded that right, in 
immediately spearing to death the unarmed Krishnaswami Naicker (deceased), 
who was en the field. In coming to this conclusion, we have given due weight 
P the dicta of Courts in innumerable decisions, upon the necessity for a generous 

retation of the right of private defence of property or person, and the limits 
which that right could extend when the matter is later being assessed with calm 
d. and the concerned offender had acted, at that time, under circumstances 
of excitement and apprehension. The same need for care and latitude ‘in inter- 


1. (1960) 2 M.L.J. 455 : (1960) МІ. Ј. (Ori. 2. A.LR. 1947 Lah, 380, 
768 ATR 2м Mia ssi. : ed 
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pretation has been emphasised in the latest dicta of the Supreme Court in Jai Deo v. 
State of Punjab’, But making every allowance for this factor, we are compelled to 
conclude that the accused grossly exceeded those rights, in ing the deceased, 
as soon as the deceased advanced in an attempt to seize the trespassing cattle. 
The act of accused 1 would thus fall within Exception (2) to section 300, Indian 
Penal Code and he would be guilty of culpable homicide not amounting to murder 
punishable under section 304 (Part 2), Indian Penal Code. As the other 
accused, we have no doubt that 38d 4 to 6 were rightly convicted under section 
323, Indian Penal Code, in respect of the injuries caused to P.W. 2. It seems to 
be clear that this pelting with stones was subsequent to the murder and it would 
not be justified at all, as force employed within the limits of defence of property to 
restrain the prosecution witnesses from further seizing or impo ing the cattle. 
Similarly, with regard to the conviction of the under section 427, Indian 
Penal Code, the propriety of this conviction could hardly be in dispute. For it. 
has no relevance to the argument upon the rights of private defence ; кесу, 
the cotton crop of Sangava Naicker (P.W. 19) was damaged by the trespassing cattle 
oL the accused and he beng а member of е prosecution party then present, had 
every right to complain against this act of mischief. 


Incidentally, it may be of some interest to note a difficulty that arose during 
arguments in applying Exception (2) to section 300, Indian Penal Code, to the case 
of accused 1. e language in w. the framers of the Code have thought it fit 
{о frame this Exception does appear to involve a certain difficulty. The otfender is 
entitled to the beneno the RtecpHon; only if he acts in the exercise in good faith of 
the right of privats defence of person or . Even ifin good faith he exercises the 
right but exceeds the power and causes the death of the other person, he could claim 
the benefit only if he had done so without any intention of doing more harm than is 

Sor the purpose of suck . The difficulty here is that, if the element of 
intention is to be assessed by objective test ‘of the harm or injury which caused the 
death, it could well be argued that, wherever the injury is mortal in character, the 
offender is disentitled to the. Exception altogether. e authors of the Code 
appear to have been aware of this аш and there is an illuminating discussion 
шы оек «nal Law of India by Dr. Sir Hari Singh 

urt (seventh edition), Volume II, page 1425. Ме до not thinkit necessary to 
reproduce that extract here. But we may observe that the very illustration to Exce- 
ption (2) indicates the scope of the benefit. Bu E мше, that he 
can, by no other means, prevent himself from being horse-whipped by an assailant, 
shoots that assailant dead. If the intention is to Judged, reasoning from the 
injury, it could hardly be held that he had no intention of doing more than 
was necessary, for it is a given term of the illustration that the assailant, who attem- 
pted to horse-whip the accused, was not doing so in such a manner as to cause 
grievous hurt. As the illustration shows, intention cannot be judged, in the context 
of this Exception, merely by reasoning backwards from the objective fact of the injury 
which resulted in death on a principle that a man is supposed to intend the natural 
consequence of his act. Hence, we conclude that accused | is entitled to the 
benefit of Exception (2) to section 300, Indian Penal Code and convict him. 
accordinlgy under section 304 (Part II), Indian Penal Code. 


Taking all the circumstances into account, accused 1 is sentenced to rigorous 
imprisonment for six years under section 304 (Part II), Indian Penal Code. His 
conviction and sentence under section 427, Indian Penal Code, are confirmed ; the 
‘sentences will run concurrently. The other accused have been guilty only of very 
trivial offences, and have suffered already the prolonged strain and suspense of the 
criminal trial, and the further proceedings. Hence, we think that it is sufficient, 
in the interests of justice, that each of the other accused 2 to 6 be now sentenced 
instead to a fine of Rs. 25 (or rigorous imprisonment for three weeks in default) 
under section 427, Indian Penal е. - Similarly, accused 4 to 6 will now be sen- 
tenced to a fine of Rs. 25 each (or rigorous imprisonment for three wceks in default) 


- 1. (1964) M.L.J. (Gel) 478 : (1964) 2 8.0.7. 272 : АТ.Е. 1963 8.0. 612. 
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under section 323, Indian Penal Code, namely, Rs. 50 in the aggregate in the case 
of those accused. Subject to the above modifications of the convictions and senten- 
ces, the appeals are dismissed. Time for payment of the fines, two weeks. 
V. K — Order accordingly- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PnxsENT :—Mn. Jusriag B.S. KAILAsAM. 
K.N, MM. ST. Sathappa Chettiar | .. Afpellani* 


v. 
Ammaponnu alias Kunjaram .. Respondent. 7 
и атр Ал л 1955), section 28—001 Procedurs Code (V of 1 , section 100—D 


is 5g ar lg (XXV of 1955), iris! 13 (2) G) ER ACT iride d sapi 
paly ada ule rg ia iir | dled o dire м. goed at staking adr 
° awn wrong. . 

virtue of section 28 of the Hindu Marríago Act (XXV of 1955) a decree or order of the Court 
НАСЫ Муну йн cl dte e d ышкыр Against a decree 
pouen ROTE Gourt ore not only an appeal but a socond provided under the Civil 


[ 


Where the wife files a petition for divorce under section 13 (2) (i) of the Hindu Marriages Act 

of 1955) the mere fact that the petition was filed five years after the coming into force of the 
е Marriage Act will not disentitle the wife from getting the relief on the ground of unnecessary 
or improper delay in filing the petition. 


Section 23 (1) of the Hindu Marriage Act provides that the Court shall grant a decree for divorce 


if it is satisfied that the petitioner is not in any way advantage of his own wrong or disability 
for obtai the relief. This rule is based on the pri cs of justice that a wrong-doer should not 
be permi to take advantage of his own wrong relief at the hands ofthe Gourt. Where 


the petitioner (wife) files a petition for divorce under section 13 (2) (1) of the Hindu Marriage Act on 
the ground that the husband has a first wife living and he married the petitioner as his second wife 
before the commencement of the Hindu Marriage Act, the petitioner will not be disentitled to the 
relief of divorce even if she was living in adultery. In order to disentitle the wife from the relief of 
divorce it must be found that she was taking advantage of her own for the purpose of obtaining 
a divorce ; In other words her conduct must be in same way с for the matrimonial wrong 
committed by the husband. 

A against the Order of the District Court of Ramanathapuram at Madurai 
dated 31st January, 1962 and made in A.S. No. 274 of 1961 preferred against the 
order of the Court of the Subordinate Judge of Sivaganga, dated 31st August, 
1961 and made in O.P. No. 36 of 1960. 


R. Parthasarathy and В. B. Krisknan, for Appellant. 
A V. Narayanaswamy Ayyar, for Respondent. 
, The Court delivered the following 


Jopament.—This is an appeal by the husband against the judgment of the 
District Judge confirming the order of the trial Court granting a decree of divorce in 
favour of his wife. 

The respondent wife filed a petition for a decree of divorce under section 13 (2) 
(T) of the Hindu Marriage Act. € husband married one Kannammai Achi about 

years ago. It is admitted that Kannammai Achi is still alive and her marital 
relationship with the appellant is still subsisting. The husband (appellant) subse- 
quently married the respondent herein in 1942 as his second wife. The facts are not 
in dispute, and under section 13 (2) (1) of the Act the wife is entitled to a decree for 
divorce. , The petition was opposed by the husband on two grounds. Firstly, it 
was contended that it was filed five years after the coming into force of the Act and · 
that there was unnecessary and improper delay on the part of the wife in filing the 
petition. Secondly, it was contended that the wife was taking advantage af her 
own wrong for the purpose of the relief asked for. 


* A.A.A.O. №, 185 of 1962. | 30th July, 1965. 
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Both the Courts below found that there was no unnecessary or improper delay 
in the petition. I do not see any ground for not accepting the conclusion 
б ане at by the Courts below. 'ТҺе mere fact that the petition was filed five years 
after the coming into force of the Act will not disentitle the wife from getting the 
relief. There are no materials on record to show that there was unnecessary or 
improper delay in filing the petition. 

‘It was next contended that the petitioner herself was living in adultery and that 
she was taking advantage of her own wrong for the purpose of obtaining the divorce. 
Before dealing with this question, a point of law relating to the maintainability of 
this Second A that was raised by, the learned Co for the respondent may be 
considered. . A.V. Narayanaswami Iyer, learned Counsel for the respondent 
submitted that while an ap sppeal i is, orovided against a decree or order of a Court under 
the Hindu Marriage Act, there is ho provision for а Second Appeal. He submitted 
that an order passed under the Hindu Marriage Act is not a decree as defined in the 
voa avoir vr dus ш аурады E цоса section 28 of the Hindu 
Marriage Act. As the orders made under the Act are not decrees as defined under 
the Civil Procedure Code it was contended that section 100 of the Civil Procedure 
Code is not applicable. 


Section 28 of the Hindu Marriage Act may be extracted: 


any 
in like manner as the decrees and orders of the Gourt in the exercise of the Original Civil Juris 
diction are enforced, and may be appealed from under any law for the time being in force : 


Provided that there shall be no appeal on the subject of costs опу." 


Thus, all decrees and orders made by the Court may be appealed from under any 
Jaw for the time in force, as if they were passed in the exercise of the Ori 
Civil Jurisdiction. ` appeal is ed against any decree or order. By virtue 
of this section a decree or order of E Cut a deemed o be a decree or onder passed 
by а Civil Court. Against a decree passed by a civil Court there is not only an 
sedo second appeal provided. The construction put forward by the learned 
unsel for the respondent that there is only one appeal, because of the specific 
provision under section 28 of tbe Hindu Marriage Act and that it cannot be treated 
as a decree for the purpose of а Second Appeal cannot be accepted. Section 28 of 
the Hindu јаре Act provides that appeals will lie as if they were decrees or 
orders of a Civil Court. It was held in National Telephone Co., Ltd. у. Postmaster- 
General’, as follows : 
“When a aoi bana O ы сш бени ated sep oer шашы 


imports that the incidents of the ure of that Court are to attach, and also that any 
general right of appeal its decisions attaches, ” . 
ied CAM eic Chellikani Rama Као", it was observed : 

A oe ene m ао ааа ата of this character reach the District that Gourt 
a араасаа сак а ад orders 


and досгосз th P s of Ciel Procedure Cade 


о ORE ec diei RE Chandrasekhara Thever*, 
where their Lordships observed that where a legal right was in dispute and the ordi- 
nary Courts of the country were seized of such dispute the Courts were ed by 
the ordinary rules of procedure applicable thereto and санара could lie if autho- 
rised by such rules notwithstanding that the legal right arises under a special 
statute which did not in turn confer a right of appe Dealing with the same ques- 
tion Ramachandra Iyer, J., (ав he then was) in i v. Martappa*, stated the posi- 
tion thus at page 973: 
“ Under the Hindu Marriage Act, the statute does give a right of appeal, but it does not 

the forum to which such would lie. A question would also arise whether thero be only 
one appeal, or there a right of further from a decree or order of the а te Court 
TT е follow that both or the provisions of section 28 of the ct, as well as 





А (ӨГ MÀ .С. 546 at 552. 505: LR. 74 LA, 264. 
Таз 31 . 324: LL.R. 89 Mad. bon. (1959) 2 M.L.J. 152 : LL.R. (1959) Mad. 


i ry T ALLA. 4] : LL.R. 1948 Mad. 
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the general principles of law an appeal would lie ta decree in a matrimonial cause to that Court, 
to which appeals gencrally lic from a decree or o£ the Court to which jurisdiction is саана а. 
РАКУ Аз the decision in the matrimonial disputes under sections 9, 10, 11, 12 or 13 
ofthe Hindu Marriage Act should be deemed to bea decree, а further’ appeal would lie from the 
decision of the District Judge on appeal. ” 

I am im respectful agreement with the view expressed by the learned Judge. It has 
to be held that by virtue of the provisions of section 28 and the general principles 
of law an appeal would lie against an order in a matrimonial cause, as if the order or 
‘decree is by an ordinary civil Court. This objection of the learned Counsel 
has got to be rejected. 


It was next contended by Mr. Parthasarathy, learned Counsel for the appellant, 
that the wife was taking advantage of her own wrong for the purpose of obtaining 
the divorce. It was submitted on behalf of the husband that the wife was living 
an adulterous life and that taking advantage of that life she had filed the t 
petition for divorce. On this, a preliminary finding was recorded by the trial Court 
that adulterous life could not amount to a wrong, which is said to have been taken 
advantage by the wife in filing the petition. ed Counsel for the appellant 
submitted that an Spp ought to have been given to the husband to substan- 
tiate his case that the respondent (wife) was living an adulterous life and adulterous 
conduct if would disentitled the respondent from getting any relief, Section 
23 (1) of the Hindu Marriage Act provides that the Court shall grant a decree for 
divorce if it is satisfied that the petitioner is not in any way taking advantage of 
her own or disability for obtaining the relief. The petition by the wife is 
for divorce on the ground that the husband has a first wife аваа thathe married 
the ndent-wife before the commencement of the Hindu Marriage Act. 
1f, for the purpose of argument, it is conceded that the wife was living in adultery, 
the question that would arise then is, is she taking advantage of her adulterous con- 
duct in obtaining a divorce. ‘The adulterous conduct has no relation whatsoever 
with the relief claimed. The relief claimed is for a divorce on the ground that the 
first wife is living, and that has not even the remotest connection with the adulterous 
conduct of the wife. ‘The rule in section 23 (1) is based on the principles of justice 
that a wrong-doer should not be permitted to take advantage of her own wrong, 
while seeking relief at the hands of the Court. In a petition for relief on the ground 
of adultery of the respondent no relief can be granted to the petitioner, whose own 
adultery or desertion had contributed to the misconduct of the respondent. So also 
a petition for relief on the ground of adultery or unsoundness of mind or desertion 
wil not be allowed, if the petitioner has been guilty of such wilful neglect or mis- 
conduct as has conduced to the adul or unsoundness of mind or desertion on the 
part of the ndent. In Parrock v. Parrock!, the learned Judge summed up the 
position as follows : | 

“ In my view the present is а caso where the wife, perhaps because she was tired of her marriage 
and of her husband, and perhaps because she had a good deal of affection for Mr. Horbacz, decided 
to leave the husband and to set up home in this caravan. Once she decided to do that I do not think 
that tho wife really cared at all whether Mrs. M. originally a house-keeper, subsequently became 
the husband's mistress, In my view the wife was quite indifferent to what went on in the husband's 
home or what the husband did with other women once she bad gone to set up house with Mr. Horbacs.” 


In the circumstances of the Case it was held that the Court’s discretion should be 
exercised in the husband’s favour. Though it was established that | the husband was 
living in adultery, he was given relief as he was not сы of his own 
wrong, as his misconduct was not the cause for the wife living in adultery. In 

ins v. Jenkins’, the facts are as follows. The parties were married in 1932. 

Ist January, 1952, the wife expelled the husband from the matrimonial home. 
At that date she had no ground араа him of adulterous conduct or that he 
would commit adultery if she d him. In about August, 1952, the husband 
meta Mrs. S. In about March, 1953 he commited adul with her and since then 
had been Ma мн her in adultery. The wife applied for an order under the 
Summary Jurisdiction (Separation and Maintenance) Act, 1895 to 1949 on the 


1. (1956) 1 АП E.R. 555 at pago 559. 2. (1956) 2 АШ E.R, 596. 
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ground that the husband had committed adultery. The Court held that the act 
of the wife е the husband on Ist January, 1952, did not in fact cause the hus- 
band to commit adultery fourteen months later and did not therefore amount to 
conduct conducing to that adultery and that she was entitled to the order sought. 
The conduct of the wife in ing the husband was not taken as a wrong which 
she was.taking advantage of for the purpose of the petition. | 

In Day v. Day', the husband left the wife in 1943. In 1944 he committed 
adul and informed the wife, but she took no step to obtain a divorce. In 1953 
the husband wrote to the wife making a bona fide offer toreturn and resume cohabita- 
tion with her. The wife's reply amounted to a refusal but she did not refer to the 
fact that the husband had committed adultery nor did she put that forward as a 
reason for not receiving him back. The husband petitioned for divorce on the 
ground of the wife's desertion as from 1953. It was held that the husband had 
proved that his adultery was not the cause of the wife's desertion since on the facts it 
was established that the wife had formed her intention not to resume cohabitation 
independently of his adultery. Тһе adulterous conduct of the husband did not in 
any way lead to the desertion by the wife and therefore the husband was not taking 
advantage of his own wrong for the purpose of the petition for divorce. 


From a discussion of the cases cited above, it is clear that in order to  disentitle 
the wife from the relief of divorce, it must be found that she was taking advantage of 
her own wrong for the purpoee of obtaining a divorce. In other words her con- 
duct must be in some way responsible for the matrimonial wrong committed by 
the husband. Аз already observed, it cannotbe said that the adulterous conduct of the 
wife, even if admitted anything to do with the relief asked for by the wife, for, 
the relief is based on the ground that the first wife is living in marital relationship 
with the respondent. The contention of the learned Counsel for the appellant has 
therefore got to be rejected. 

In the result this Civil Miscellaneous Second Appeal fails and is dismissed with 
costs. No leave. 

V.K. _— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PaEsENT:—M z. Jusriag P. RAMAKRISHNAN AND Mn. Jusriag К. S. RAMAMURTI. 


Chinnamerkathian айа; Muthu Goundar and others .. Petitioners* 


v. 

Ayyavoo alias Perianna Goundar and others .. Respondents. 

Gonstitution of India (1950), Article 133- (1) (b) and (c)—Purchaser ef lands in the possession of cultivating 
tenants at Restos үи can rely on arrears rt pr hs ase wiction of 
the tenants under the Madras wating Tenants Protection Act ( ef 1 ата атым the order that 
oan м by the Court in such а case—Decision of High Court in recirion [f involves ial cuestion; ef 
Ли High God "Шке Тн ja abpeal o Spree Cei Gree ot 

Where certain lands, worth more than Rs. 20,000 in value in the possession of cultivating tenants 
«who defaulted in the payment of rents, is sold to a purchaser—tho vendor also ing the arrears 
af rent due from the tenants to such purchaser—the ion whether the purchaser can rely on the 
arrears accrued due prior to the purchase as a for eviction of the tenants under the Madras 
Qultivating Tenants keep (RV OEI ) and the question whether in such a case the Court 
Яд the suit for eviction, can a rolled up order the arrears and ordering eviction if the 
amount is not paid within tima allowed by It or whether Court should first pass an order deter- 
mining the arrears and gi some time for the payment thereof before passing an order for eviction, are 
substantial ions of law and from а decision of the High Court on those questions, in a revision 
petition t the order of the Revenue Divisional Officer, loave to appeal under Article 133 (1) (5) 
of the Constitution of Indis should be granted. In any event it will be a fit case for appeal to Supreme 
Court under Article 133 (1) (e). 

It cannot be that ings before the High Court in revision against an order of the 
"Revenue Divisional Officer for eviction of a cultivating tenant under tho Madras Cultivating Tenants 





1. (1957) 1 АП E.R. 848. 
* S.C.P. Nos. 84 to 86 of 1965 in C. R.P. Nos. ° 9th September, 1965. 
2999 to 2401 of 1961 respectively and S.CLM.P. 
Nos. 108 to 110 of 1965. бє; 
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Protection Act are not “ civil ” within the meaning of Article 139 (1) of tho Constitution 
x Indis. Section 6-B of the Cultivating Tenants Protection Act es that the 
Officer shall be deemed to be a Court subordinate to Court for the 


evenue Divisional 
pois 115 of the Civil Procedure Code, Ара Пи ораса ате DADIE отетын Dre НЧ 


that section. Thus, the statute itself regards and declares the proceedings in 
“ civil proceedings. ” 


C T nero ean bene dob hats р етейин the landlord against the tenant for eviction by enforc- 
ting proceeding. 


EM ECL ыле ы enants Protection Actis a civil 
Иа iecur at some stage or other some or all the points in controversy have 
ET се to the provisions of one or more statuta and it ia inposible to 
contention in that E A decision necessitates or involves an inte tion of the 
of а statute and their application, the would cease to be a аз 
provisions of would onl tes involving questions. of personal law having 
connection with any statutory enactment. It is difficult to give an 


no exhaustive comprehensive 
definition of “ civil proceedings ". But they are not limited to common law rights опу but include 
any right to property, declaration of status ær., though these may be creatures of statutes. 


Petitions under Article 133 (1) (a), (b) and (с) of the Constitution of India 
praying that in the circumstances stated therein and in the grounds of appeals to 
the Supreme Court of India, the High Court will be pl to grant leave to the 
petitioners herein to а to the S € Court of India against the Judgment and 
Orders of the High Court dated 16th February, 1965, and made in C.R.P. Nos. 
2399, 2400 and 2401 of 1961 presented to the High Court to revise the order of 
the Court of the Revenue Divisional Officer, Namakkal, dated 6th November, 
1961, and made in С.Т.Р.А. Nos. 1 to 3 of 1961 respectively. 


R. Gopalaswami Iyengar, for Petitioners. 
-V. Vedantachari, for Respondents. 


The Order of the Court was made by 


Ramamurti, J.—These petitions for grant of leave under Article 133 (1) (a), 
o and (с) of the Constitution arise out of taken, by the respondents, 
the landlords, under the Madras Cultivating Tenants’ tection Act. The respon- 
dents purchased the property from the previous owners, Nachai Ammal and her 
sons under two sale deeds, Exhibit P-6 dated 22nd January, 1960, and Exhibit 
P-7 dated 9th March, 1960. On 25th May, 1960, the prior vendors had issued a 
notice to-the tenarits, the petitioners herein, claiming the arrears of rent due from 
them for the years 1958-59 and 1959-60 and also threatening eviction. Under 
Exhibit P-5 dated 5th December, 1960, the arrears of rent due from the tenants to 
the vendors were assigned to the respondents, the purchasers, who filed the petition 
for eviction on 2nd January, 1961; on the grounds that the petitioners herein, the 
tenants, were guilty of wilful default in the payment of rent. 


The tenants resisted the eviction proceedings on the ground that there were no 
arrears, that they had paid the same to the previous landlords, the vendors, and 
that even if they were in arrears, the purchaser, who purchased the property subse- 
quently could not rely upon the arrears accrued due prior to the purchase as a 
ground for eviction. For the 1960-61 the tenants contended that there 
was diminution in the extent of d leased out to them and that there should be a 
corresponding abatement in the rent. The Revenue Divisional Officer overruled 

these objections of the tenants, holding that the tenants were in arrears in a sum of 
about Rs. 4,800 and that they should be evicted if they did not pay the arrears 
withio six weeks from the date of the order. 


The tenants preferred revision petitions against that order and in view of the 
importance of the i. of law and the objections raised by the tenants in the 
revision petitions were posted before a Bench. We dismissed the revision 
petitions holding ШАГ the respondents were entitled to obtain an order for eviction. 


The main point urged before us in | the revision petitions on behalf of the tenants 
was that, under the.scheme of the Cultivating Tenants’ Protection Act if the ground 
of eviction is one of arrears of rent, iœ subsequent purchaser could not rely upon 
the same even th h he had obtained an assignment of the arrears of rent from 
the prior vendor. Tue other point that was urged was that the Revenue Divisional 
Officer ought not to have passed a rolled up order but that he should have first 
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an order determining the arrears and giving some time for the payment 
thereof and that he should have passed a seco er for eviction in шол of 
default by the tenants to pay the arrears as found due. On an elaborate considera- 
tion of the provisions of the Cultivating Tenants’ Protection Act and the provisions 
of the Transfer of Property Act and the relevant case-law both under the Transfer 
of Property Act and under the various tenancy зн tions we held that a subsequent 
purchaser would be entitled to obtain an order for eviction even though the ground 
of eviction may be the arrears of rent accrued due to the prior vendor, е also 
held that the fact that the Revenue Divisional Officer passed a rolled up order did 
not render the order illegal. А : 

We are satisfied that this is à case in which leave should be granted under 
Article 133 (1) (b) and (c). A perusal of our judgment will show that the point 
raised involves substantial questions of law ; in any event this is a fit case for appeal 
to the Supreme Court. As to when a question of law could be said to be a substantial 

uestion of law satisfying the requirements of Article 193 it is sufficient to refer to 

е statement of the law in the recent decision of the Supreme Court in Chunilal 
V. Mehta v. C. S. @ М. Co., Lid... In this decision the Supreme Court referred to 
the divergence of judicial opinion amongst the various High Courts and preferred 
to follow the test and the broader view propounded by the Full Bench of this. 
Court in Subba Rao v. Veeraju" as the one, According to this decision, 

“Ifa ucstion of law is fairly arguable, when there is room for difference of opinion on it, or when. 
the Court thought it necessary to deal with that question at some length and discuss alternativo views 
then the question would be a substantial question of law, and that if the question was i covered 
by the decision of the highest Clourt, or the general principles to be applied in d ining the ques- 
tion aro well settled the only question was of applying those principles to the particedar fase ef 
the case, it would not be a substantial question of law. ” 

Applying this test we are of the opinion that the petitioners are entitled to a certifi- 
cate under Article 133 (1) (b) and (e). 

On the question of valuation it is not in dispute that the properties leased are 
valuable properties, vast extent of land, and the rent itself is in the region of 
Rs, 3,500 per annum. ‘There is no doubt and it is not disputed before us by learned 
Counsel for the respondents that the properties covered by the lease would easily 
exceed Rs. 20,000 in value. The order in question undoubtedly is respecting 
property of the value of over Rs. 20,000 coming under Article 133 (1) (Б). 

Learned Counsel for the respondents contended that the revision petitions. 
before this Court are not civil proceedings within the meaning of Article 133 (1), 
but are revenue proceedings or are some proceedings of an anomalous nature 
instituted for working out certain statutory obligations and rights, under a special 
statute. He urged that the Revenue Divisional Officer was exercising a i 
jurisdiction functioning on the revenue side working and enforcing the provisions. 
ofa statute conceived in the interests of the tenants, and that the ing in which 
the question that is raised is whether the tenant is entitled to a protection under 
section 3 of the Cultivating Tenants’ Protection Act, cannot be said to be a civil 
proceeding within the meaning of Article 133. We have no hesitation in holding 
that this objection is totally devoid of substance. We are clearly of the opinion. 
that a proceeding by the landlord against the tenant for eviction by enforcing the 
provisions of the Cultivating Tenants’ Protection Act is a civil ing. In our 
opinion, the matter is too elementary to require any elabcvation. If we may say 
so we are astonished at the extreme contention urged by the learned Counsel for the 
respondents. In every proceeding (other than criminal) at some stage or other, 
some or all the points in controversy may have to be adjudicated upon with reference: 
to the provisions of one or more statutes and it is impossible to accept the contention. 
that merely because the decision necessitates or involves an in tation of the 
provisions of a statute and their lication, the proceeding would cease to be a 
civil ing, as though a расе would comprehend only disputes. 
involving questions of personal law having no connection with any statutory enact- 
ment, It is difficult to give an exhaustive and comprehensive definition of ‘ civil 
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proceedings.’ They are not limited to common law rights only but would include any 

ight to property, declaration of status etc. though these may be creatures of statutes: 
We к сд сы iving any such narrow and restricted meaning to the words 
' civil proceeding ° male Article 133 as contended by Counsel for respondents, 
In this connection we would like to refer to the recent decision of the Supreme Court 
ips A Lore Вор у Теа М Пышмадн Da WN it was held that a writ 
petition filed by an assessec questioning the steps taken by the Income-tax Depart- 
-ment for enforcing the provisions of the Income-tax Act isa civil proceeding 
within the meaning of Article 133. The Supreme Court held that 


“ there/was no ground for restricting the expremion “civil ing’ only to these proceed- 
ings which arise out of civil suits or ings which are tried as civil suits, and that tho words 
“ степ ings’ cover all the which а party ascrts the existence of а civil right 


conferred by civil law or by statute and claims relief for broach thereof. ” 
“The matter was put thus at page 156 : j 
“Tho character of the proceedings, in our t, depends not peo {не nature of the 

tribunal which is invested with authority to grant but upon the nature ofthe right violated and 
-tho appropriate relief which may be claimed. ivi ing is theref 

„permon secks to enforce by appropriate relief the infrmgement of his civil rights against 
another person or the State, and which if the claim is proved would result in tho declaration express 
‘or implied of the right claimed and relief such as yment of debt, damages, compensation, 
-delivery of specific property, enforcement of personal ts, determination of status, etc.” 

In view of this clear pronouncement in the decision of the Supreme Court we are 
-of the opinion that the matter is simply unarguable. 
Learned Counsel for the ndents relied upon the decision of the Supreme 

“Court in Hanskumar v. Union of India? in support of his contention. In that case there 
-was а reference to the District Judge in respect of росси for acquisition under 
section 19 (1) (b) of the Defence of India Act. e District Judge delivered an 
.award and there waslan opp! to the High Court from that award under section 
19 (1) (5) of the Defence of India Act and a further appeal to the Supreme Court. 
At the hearing of the ap before the Supreme Court the objection was raised 
that the decision of the h Court was not a judgment or a decree or an order 
«within the meaning of section 109 or section 110 of the Civil Procedure Code, and 
"the ap was accordingly incompetent. The Supreme Court held that the 
: ings before the District Judge were arbitration proceedings, that the appeal 
Чо the noctis ск олаш прагра ing, and 
that even before the High Court their character would not suffer any change, with 
the result that an arbitration proceeding at its inception would retain its character 
ax an arbitration proceeding throughout. The decision turned upon the peculiar 
iprovisions of the Defence of India Act in the view that the statute had made the 
„decision as a decision in an arbitration proceeding and not in a civil proceeding 
„and that the District Court decided the arbitration proceeding аз а persona designata 
;and not as a civil Court in a civil proceeding. This decision is clearly distinguish- 
:able and in our opinion the ratio of this decision is against the contention of the 
‘respondents. Section 6 (b) of the Cultivating Tenants’ Protection Act ressly 
rprovides that the Revenue ivisional Officer shall be deemed to be a Court subordi- 
nate to bain Court for the purpose of section 115, Civil Procedure Code, and 
‘his orders be liable to revision ‘by the High Court under the provisions of 
-that section. It is clear therefore that the proceeding before the High Court is a 
a eet ie e al eres he Re cde 115, Civil 
Procedure е. The statute itself and declares the Revenue Divisional 
‘Officer as a Court subordinate to the Hi E зеи 
-Court as a civil proceeding within the meaning of section 115. For these reasons 
-we overrule the objections raised by the respondents. 


Leave asked for is ingly granted. Interim stay of eviction is granted for 
-a period of eight weeks to enable the petitioners to obtain appropriate orders of 
зіву from the Supreme Court. There be no order as to costs. 


У.Е. , ———— Leave granted. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Мв. Jusriag P. RAMAKRISHNAN AND Mr. Jusrigg K.S. RAMAMURTIL 
Sri Chidambareswara Sivagami Ambigai Temple by their 


Managing Trustee S. V.R.AN ppan Chettiar .. Appellants* 
р. А 
The Commissioner of Hindu Religious and Charitable Endow- 
ments, Madras .. Respondent. 
Madras Hindu Religious ond Charitable Eudowennts Act un 1959), section 6 (20)— Temple — 
Ре end private temples —Tests—0 reds Dada Religious cud Charitable Fdo 
(XIX ef 1951), езыр (17). “ды es a 


temple. Even a t € dedicated for the use of a particular section of the Hi comity, conid 
also bea ctemple ifthe community constitutes a considerablesection of the Hindu pub ic and 
the mem of which worship in the temple as of right. 


. _ Appeals against the Decrees of the Court of the Subordinate Judge, Pudukottai 
in Original Suits Nos. 7 of 1960 and 48 of 1959 respectively. ' 
A. Sundaram Aypar and S. Somasundaram, for Appellants. 
Government Pleader (A. Alagiriswami) and С. Ramanujam, for Respondents. 
The Judgment of the Court was delivered by — 


Ramakrishnan, J.—These appeals were heard together, because the points 
of law that arise in them are substantially similar. They are directed against 
the judgments and decrees of the learned Subordinate Judge of Pudukottai in 
O.S. No. 7 of 1960 and O.S. No. 48 of 1959 respectively. The plaintiff is the 
appellant. 


Appeal No. 272 of 1961.—In the suit O.S. No. 7 of 1960 to which this appeal 
relates the managing trustee of a Siva temple at Nachandupatti in the former Pudu- 
kottai State is the plaintiff and his prayer 1s to set aside the order of the respondent, 
the Commissioner, Hindu Religious and Charitable Endowments, Madras, declaring 
the suit temple to be a public temple. There is also a prayer in the alternative for 
declaring the karaikars of seven karais as the hereditary trustees of the suit temple. 
The contentions of the plaintiff were briefly the following: Certain Nattukottai 
Chettiar families, 50 in number, who were satzaites by faith, founded the suit temple 
and brought a Sivalingam from Chidambaram, and installed it therein. Subse- 
quently, renovated the temple at great cost." The temple is the exclusive 
private temple of these Nattukottai Chettiar families residing in Nachandupatti,, 
and the members of other communities do not worship in the temple as of right. 
They could worship only with the consent of the aforesaid families. The said families. 
belong to 5 out ofg temple clans into which the Natttukottai Chettiar community 
are divided. Тһе defendant Board denied the allegations. It contended that in 
any event, Nattukottai Chettiars of Nachandupatti formed a section of the Hindu 
community, and therefore a temple founded for their benefit, would fall within the 
definition of ‘‘ public temple ” in section 6 (17) of Act (XIX of 1951) (hereinafter 
called the Act) which corresponds to section 6 (20) of Act (XXII of 1959). 


The karned Subordinate Judge found that there was no proper evidence to 
show that the 50 families of Nattukottai Chettiars founded the suit temple. The 
evidence before the learned Subordinate Judge showed that not merely Nattukottai. 
Chettiars belonging to 5 out of the 9 temple clans residing in Nachandupatt had a. 
right to worship, but Nattukottai Chettiars of the aforesaid 5 temple clans even fronr 


outside the vi could worship in the temple as of right. t would suffice, in the 
view of the learned Subordinate Judge, to support the conclusion that the temple is a 
public one. There was also oral evidence that members of the Brahmin community 
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also were allowed to worship in the temple without any let dr hindrahce, ahd accord- 
ing to the lower Court they would go against the plaintiff's contention about the 
temple being private. The learned Subordinate Judge thereafter found that the 
temple was a public temple. He also rejected the contention put forward by the 
plaintiff that the Nattukottai Chettiars of Nachandupatti formed a religious deno- 
mination and as such they could invoke Article 26 of the Constitution in their 
үл, The suit was dismissed with costs. The plaintiff appeals from the above 
ecision. 


The point for determination in this appeal is whether the suit temple is a private 
one as claimed by the plaintiff. 


The principles for decision in such cases have been well established by several 
decisions of this Court as well as of the Surpreme Court. In the first place, unlike 
the temples in Malabar and Kerala, there is a presumption in the case of temples 
in South India that they are public, and the onus is on the party, who asserts their 
private nature, to prove it—Vide Ramaswami Jadaya Goundar v. Commisnoner, Н.К. 
aad C.E., Madras!. This principle has been laid down many years ago in the Privy 
Council decision in Koman Nair v. Achuthan Nair’, and has been followed thereafter 
in the decisions of this High Court. Next, a temple dedicated for the user of a parti- 
cular section of the Hindu community can be a public temple, as defined in the 
Hindu Religious and Charitable Endowments Act (section 6 (17)). An early 
decision on this subject is reported in Muthiah Chatti v. Periannan Chet. It dealt 
with а temple called Ilayathankudi temple which was claimed by certain families 
of Nattukottai Chettiars as their private temple. Sir John Wallis, C.J., delivering 
the judgment of the Bench, obeerved : 


“ There is, therefore, in our opinion no case for holdmg that the pe is the private property 
of the Ilayathankudi Kovil Nagarathars. Even ifit had been shown that the temple was founded for 
the use of this particular section ofthe caste, which consists of several families not shown to be other- 
wis than very distantly related to one another, we should, as at present advised, be inclined to hold 
that they are a section of the public.............. m 
This decision has been followed by another Bench of this Court in Remanatha Ayyar 
у. Board of Commissioners for Hindu Religious Endowments, Madras.*Tt dealtwith a temple 
in Palghat in Malabar, which was claimed by the 'lamil Brahmins residing in 
Nurani village as their private temple. The principle laid down in Muthiah Chetty v. 
Periaman Chetti*, was adopted by Govinda Menon, J., who delivered the opinion of 
the Bench. This principle has also been applied in two recent judgments relating 
to temples in vi in Pudukottai State claimed by Nattukottai Chettiar com- 
munity in those as their private temple. In A.S. No. та of 1958, such a 
claim was put forward before a Bench of this Court by members of that community 
for a temple in Kuruvikkondanpatti village. The learned Judges observed : 


» Керен of public religious worship dedicaed to the benefit of any section ofthe Hindu communi- 
ту or as of right by any section of such community is a temple within the meaning of its definition 
"under the Act. There cannot be any doubt that the Nagarathar community of the Kuruvikkondanpatti 
village is & rn the TEE community. Ifthe e this NEUTER admittedly founded 
thet their benefit worship at that e the statu ti 

ape Hacer were carrying on p at that temp e tory requ ent is 
This view was followed in A.S. No. 1g of 1958, to which one of us was a party, a 
case which related toa temple which was claimed by the Nagarathars in 
Vendampatti village as their private temple. The decision in A.S. No. 13 of 1958 
-was by a Bench in L.P.A. No. 98 of 1961. 

In Deoki Nandan v. Murlidhar*, a question arose before the Supreme Court for 
decision whether the Thakurdwara of Sri Radhakrishnaji in the village of Bhadesin 
in the District of Sitapur was a private temple ог a public опе. Venkatarama 
Ayyar, J., giving the decision of the Supreme Court, o : 





1. (1963) 2M.L.J. 280. A. (1964) 1 M.L.J. 239. 
2. 67 M.L.J.788 : (1994) L.R. 61 I.A. 405 : 5. (1957) S.C.]. 75 : (1957) 1 M.L.. (50) 
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* It will be convenient first to consider the principles of law applicable to a determination of the 
question whther an endowment is public or private , and then to examine, in the light of those princi- 
ples the facts found or established. The distinction between a private and & public trust is that wncroas 
In the former the beneficiaries are specific individuals, in the latter they are-the general public or a 
clam thereof. While in the former the bencficiaries are persons who ere ascertained, or capable of 
being ascertained, in the latter t кыны кру енп is incapable of ascertainment. The 
position is thus stated in Lewin on ‘Trusts, Fifteenth Bdition, pages 15 and 16. 

© By public must be understood mich as are constituted for the benefit either of the public at large 
or of some considerable portion of it answering a particular description. To this class belong all trusts 
for charitable purposes, and indeed public trusts and chariteble trusts may bc considered in general 
as synonymous cxpressions. In private trusts the beneficial interest is vested absolutely in one or more 
individuals who aro, or within а certain time may be, definitely escertained....’” 


Tt will be clear from these decisions that even if there is a temple founded by a 
section of the Hindu community and they claim exclusive right of worship in that 
temple, still the definition in section 6 (17) of Act (ХІХ of 1951) will apply as long as 
that particular section of the community is clearly marked and constitutes a consider- 
able section of the Hindu public. In the present case, it was alleged that originall 
there were 50 families of анага, but at present there аге 300 pullis, (a рш 
representing à unit of husband, wife and children) of the community living in 
Nachandupatti village. But if we take the evidence of P.W. z also into consi - 
tion, this section of the Hindu public is widened further and will include among ‘the 
beneficiaries, Nattukottai Chettiars belonging to 5 out of 9 temple clans in iae sillas 
and also outside. This will form a group of Hindu community adequate 
in number and sufficiently distinctive to constitute a section of the community for 
whose benefit the dedication of the temple has necessarily to be inferred. Though a 
claim was put forward in the lower, Court, there was no proof, of actual dedication. 
‘Only continued user as of right by the section of the Hindu community as afore- 
said has been urged. Of course, there is reference in the judgment of the lower 
Court to members of the other communities like Brahmin community being allowed 
to worship in the temple. : 


The learned Government Pleader referred to the decision of Varadachariar, J. 
in Nagireddi v. Board of Commissioners for H.R.E., Madras!, where at page 488 
the learned Judge observed : 


“So long as there was no intention to exclude the right of worship—on the other hand, as I have 
Е to һе 1E was еа that onteders may Word in the temple and even perform 
kainkoryam the restriction of the right of outsiders to interfere in the management of the temple is 
not a determining fact for the present purpose." : 


In the present case, there is no evidence of any intention to exclude the right of 
-worship by outsiders in the temple and this circumstance has been relied upon by the 
learned Government Pleader. 


The decision in Shri Govindafji v. State of Rajasthan*, dealt with the famous temple 
at Nathadwara in Rajasthan.. Gajendragadkar, J., (as he then was) who delivered 
the opinion of the Bench, observed : | 


** Where evidence in regard to the foundation of the temple is not clearly available, sometimes 
judicial decisions rely on certain other facts which arc treated as relevant. ` Isthe temple built in such 
ani ing manner that it may prima facie appear to be a publio temple ? The appearance of the tem- 
ple of course cannot be а decisive factor ; at best it may be a relevant factor. Are the members of 
the public entitled to an entry in the temple Р Are thoy entitled to take part in offering service and 
taking darshan in the temple ? Are the members of the public entitled to take part in the festivals and 
ceremonies in thet е? Are their offerings accepted as a matter of right ? The partici- 
pation of tho members ofthe icin the dharshan in the temple and in the daily acts of worship or 
їп the celebrations of festival occasions may be a very important factor to consider in determining the 
character ofthe temple. In the present ings, no such evidence has been led and it is, therefore 
not shown that admission to the templeis controlled or regulated or that there are other factors 
present which indicate clearly that the temple is а private temple. Therefore, the case for Tilkayat 
Panot rest oa any such Oomiderations which, if proved, may have helped to establish either that the 
temple is private or is public.” - Е 


1. 198 2 M.L.J. 485 at 488. `` 77 7771638 at 1646. 
2. (1964) 2 8.4.7. 715 : A..R. 1963 S.C. 
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Applying the above principles to the present case, it is clear that in regard to the 
temple in Nachandupatti, even if it was founded exclusively for the benefit of the 
members of the Nattukottai Chettiar community belonging to 5 temple clans, . the 
dedication of the temple to the community and the worship by the members of that 
community as of right in the temple would still make it a public temple, as the mem- 
bers constitute a section of the Hindu community as contemplated in the definition 
in section 6 (17) of the Act. 


, Learned Counsel Sri Sundaram Iyer, appearing for the appellant has submitted 
that even though contentions were raised in the lower Court regarding a hereditary 
right in the Kariyakars to manage the le, and regarding the temple being a 
denominational one within the meaning of Article 26 of the Constitution, these 

tions are not really necessary for a decision about the public or private nature of 
Шексир, and that the decision on these two points may be left open. The learned 
Government Pleader has no objection to this course. Accordingly, we affirm the 
decision of the lower Court that the suit temple is a public temple, and dismiss A.S. 
No. 272 of 1961; but the question about the hereditary right of management by the 

i and the question of the applicability of Article 26 of the Constitution 
will be left - If an occasion of arises for dealing with the hereditary right, the 
Endowment will bear in mind the principles stated by Varadachariar, J., in 
JMagtredds v. Board of Commissioners for H.R.E., Madras!; 

“І quite sympathise with the a ensions of the petitioners, who have undoubted! t their 
property ia founding chu iuda intersit еен in ita maintenance, that the. declaration 

by the Board under section 84 may at somo time prejudice their rights in the institution. I can 
only express the hope that the Board will their sentiments and may not find any necessity or 
occasion to interfere with their Gay ions oe right of management.” 

e 957 of 1961.—This appeal deals with a temple in Andakkudi village , 
in which a claim similar to the one in the first ap is put forward by the Nagara- 
thars residing in the village of Andakkudi, in Pudukottai State. Here also the claim 
was put forward, that the temple was founded by the Andakkudi Nagarathnrs, that 
they improved it at considerable cost and that only the members of the families of the 
Andakkudi Nagarathars had a right to worship in the temple and therefore it was a 
private temple. At the present moment, Nagarathars of Andakkudi village com- 
prise, оош to the evidence, of 137 pullis, a pulli representing a unit of husband, 
wife and children. 'The same principles, which we have just now adverted to, 
while disposing of A.S. No. 272 of 1961, will apply to this case also. Learned 
Counsel for the appellant, however, urged that in the present case there were certain 
other circumstances to distinguish this temple from the Nachandupatti temple. 
Reference was made to the fact that in a list by the Puddukottai Darbar 
ор А-1) at the time when the nig in’ the former Pudukottai 

tate, in 1914 this temple was shown among- ivate temples. Reference 
was also made to the correspondence by the Peishkar of the Pudukottai. 
State, marked as Exhibit A-28 in which the Peishkar had stated that from the Tabsil- 
dar’s rt it would be seen that the suit temple was a private temple, of Nattu- 
kottai Chettiars. The learned Government Pleader submits that this list was pre- 
pared only to distinguish the temple owned by the State of Pudukottai from other 
temples not so owned, and that the entry in the list would only establish that the 
temple, was not State-owned but it would not have any bearing on the present ques- 
tion of its public or private nature within the definition in section 6 (17) of the Act. 
We accept this submission as valid. Reference was made by the learned Counsel for 
the appellant to certain prior statements made by a number of people belonging to 
certain communities other than Nattukottai Chettiars and these have hen marked as 
Exhibits A-1] to A-16. There is no evidence as to whether the deponents are alive 
or dead. Strictly ing, one could hold that there had been no proper proof of 
these statements in the absence of the examination of the deponents or in the absence 
of evidence that they are dead besides the circumstances which would make them 
admissible, under section 32 of the Evidence Act. Apart from this, even in these 
statements, the deponents say that the-temple is a privte temple of the Nagarathars. 
=т= == GR MEUM R SOMME didicere qul ug Белет 
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But that would not be inconsistent with the temple being used as of right by a section 
of the Hindu community comprised of all the Nagarathars of a particular village. 
The learned Government Pleader also draws our attention tosome of these state- 
ments, where the deponents admitted that they would not press their claim to 
S temple honours ”, According to the [саде Goverment Pleader, from a read- 
ing of these statements, it would appear that the deponents were only giving up their 
right to receive the temple honours in favour of the Nagarathars of Andakkudi, but 
by implication, they continued to retain the right of worship. This would, accord- 
ing to the learned Government Pleader, go against the claim of the plaintiff that only 
Mpeg of Andakkudi had exclusive right of worship. Though we do not 

to rest our decision in this case on such an implied admission by the deponents 
in these statements, we still are of the opinion that there is some force in the point 
thus urged by the learned Government Pleader. We confirm the decision of the 
trial Court in this case also and dismiss the ap As in Appeal No. 272 of 
1961, in this ap too the question about the right of hereditary trusteeship will 
be left open for decision in appropriate proceedings, bearing in mind the observations 
of Varadachariar, J., in JNagireddi v. Board of Commissioners for H.R.E., Madras 
to which we have adverted to earlier. In the circumstances there will be no order 
as to costs in both the appeals. 


R.M. —————À Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnz. Jusriag M. ANANTANARAYANAN AND Mr. Justian M. NATRAAN.. 
The Indian Mutual General Insurance Society, Limited, 
Madras .. Afpellant* 
р. 


M. Kothandian Naidu and, another .. Respondents. 


Pai in sling of t — Агар "ln dias arch ed мет такы ag mid noi T 
idum business н a ef. M CDM м lo plaintif — Assessment Baro io 


The lorry of the plaintiff was stationed on the road-margin for the night halt and the deceased, 
the bachelor-son of the plaintiff aged 18 ycars, was sleeping in front of it. The lorry of the first defen- 
dant came from the opposite direction in such a rash aad сыс manner thatit collided with the 
stationary lorry. In the а carping on loy изнет, hace waited by hi aintiff and. 
Killed Rim. The plainti who was business assisted by his deceased son, 
and who was 52 years old when the accident occurred, a suit against the first defendant and the 
insurer of the lorry ofthe first Бошо ен the dl Accidents Act read with section 96 of the 
- Motor Vehicles Act, for recovery of damages. Onthe question ofliability ofthe defendants for 
damages and the quantum of damages that would be payable, 

Haa, the accident was directly due to the rash and negligent driving of the lorry of the first defen- 
dant and "considering the manner in which the ipud of the plaintiff had been stationed on thc road- 
margin there was absolutely no contribu egligence оп Һе part ofthe victim in sleeping very 
oe the stationary lorry, in front of it. ie claim for damages ofthe plaintiff wasthus substan- 

t 


As regards the quantum of payable, this may be calculated by taking the annua] figure 
изе ава and mani ктү toy thenumberofycarsthatthe dependency might reasonably- 

be expected to last. The ae Aoi imu кы екше dorn by тасын Gi No CORE dena 
tions, first that a lump sum is being given and second that contingencies might have arisen to cut off the 
benefit prematurely. 

In the instant case since the plaintiff was 52 when he lost hisson he e might be considered as normally 
entitled orlikelyto receive the benefit of the services ofhis deceased riod of about 18 years, 
till his [0th year, On the available data the average service contribution ofthe deceased son must 
be taken as 125 per month. Reducing the period of computation to ten years, which willbe reaso- 
nable under the circumstances of the case, the plaintiff would be entitled to & compensation calcula- 
ted at the rate of Rs. 125 per month for ten years, i.s., Rs. 15,000, аз quantificd damages. 


Appeal against the Decree of the Court of the Subordinate Judge of Chingleput 
in Original Suit No. 24 of 1958. 





1. (1937) 2 M.L.J. 485 at p. 488, 
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V. P. Raman and N. R. Chandran, for Appellant. З 

Е. Ramgachari апі R. Raghunathan and V. Somasundaram, for Respondents. 

V. P. Raman, for Appellant in А.8. No. 309 of 1961. 

The Judgment of the Court was delvered by 

Anantanarayanan, 7.—These related arise out ofa suit by the plaintiff 
for the recovery of a sum of Rs. 20,750 as out of which plaintiff sought to 
recover Rs. 20,000 from the Indian Mutual General:Insurance Society (second 
defendant in the suit), with regard to a fatal accident to his son Subbanna, aged 18 
years. The learned Subordinate Judge of Chingleput tried the action on the merits. 
and gave a decree for Rs. 7,500 due both defendants, with proportionate costs. 
The Indian Mutual General Insurance Society Limited, Madras (second defendant) 
has instituted the main appeal from this judgment and decree, which is on the sub- 
stantial merits as well as on the quantum of damages, namely, A.S. No. 162 of 
1961. A.S. No. 309 of 1961 is an appeal by the plaintiff in the suit, which is limited 
to the ground that the quantum o Ker in ought to have been determined as at 
least Rs. 15,000 in favour of the plaintifi-appellant. : 


A fact, which is of some relevance in the situation before us, is that D. Peddabhoy 
Reddi (frst defendant), the proprietor of the lorry which caused the fatal 
accident, according to the evidence, and who was mulcted in damages equally 
with the second defendant Insurance Society, has not instituted any appeal, from the 
decree against him. But, however this might be, the second defendant Society (appel- 
lant) is certainly entitled to plead that the grounds upon which it seeks to set aside the 
decree for damages should be independently assessed by us in appeal, notwithstanding 
the somewhat curious and inexplicable failure of the first defendant to agitate the 
matter at all, or even to associate himself with the second defendant in the main 

"appeal Another relevant fact, which may be stated at the outset itself, is that Godi 
Chakravarthi, the driver of thelorry of the first defendant, who actually caused the 
fatal accident, was ted for a criminal offence and ultimately itted in the 
Court of Session, Chinglepu. It is conceded that while the fact of this acquittal 
may not be irrelevant, the judgment of acquittal has no direct bearing upon the merits 
of thisaction ; this action by the plaintiff will have to be judged, exclusively 
on the facts of itsrecord. Further, it is not in controversy before us that the acquit- 
tal by the Court of Sessions was based, not on any explicit finding that the accident 
occurred in some other manner, as claimed by the first defendant, but on the award 
of the benefit of doubt to the concerned accused. Í 


Before proceeding to the record, we may very briefly indicate the state of the 
pleadings in the suit, for that is of some importance. According to the plaint, the 
accident took place at about 11 р.м. on the night of 18th June, 1953, on the Grand 
Trunk Road near Gummudipundi between miles 29/1 and 29/2. The lorry of the 
ugs (ADO 1024) was then stationed on the road-margin for the night halt, and 

€ deceased Subbanna, who was travelling in the lorry, was lying in front of it, 
and sleeping at the time. The lorrry of the first defendant (ADN 405), driven by 
Godi Chakravarthi, came from the opposite direction in su a rash and negligent 
manner that it collided with the stationary lorry, and not merely damaged it, but. 
actually pushed it into the main road for a distance estimated at 25 feet or 25 yards. 
The lorry of the first defendant ran over the unfortunate Subbanna and caused 
very grave internal injuries, to the effect of which the young man succumbed when 
taken to the Hospital at Madras. The claim of the plaintiff was based on the Indian 
Fatal Accidents Act (XIII of 1855), read with section 96 of the Motor Vehicles Act. 
With regard to the quantum of damages, that matter must receive a separate dis- 
cussion, after a disposal of the claim on the substantial merits. 

The written statements of the respective defendants.are significant. As far as 
the first defendant із. concerned, in paragraph 5 of his statement, he puts forward a 
quite different counter-version of the accident. According to this defendant, the 
version of the plaintiff is not true, and both lorries were travelling at the time. The 


F 
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ў of the plaintiff was driven at a very high speed, in a rash and negligent manner, 
соп wrong side of the road. In spite of the best efforts of the driver of the lo 

of the first defendant, ADN 405, there was a collision, and the son of the plain tif, 
-who was travelling on the top of the lorry of the plaintiff, fell down, and sustained 
"very serious injuries. The driver of the lorry of the first defendant, namely, Godi 
: Chakravarthi, thereafter ed to the Police Station and made a rt about 

the accident—Exhibit B-1 (a), which is the true account of what took place. _ The 

version of the plaintiff, to the contrary effect, is a distinct afterthought ; that ‘is 
- also made evident by the acquittal of Godi Chakravarthi of an offence under section 
. 304-A; Indian Penal Code in the Court of Session, Chingleput. 


A curious feature of the case is that the second defendant Insurance Society 
(appellant in A.S. No. 162 of 1961) did not precisely approbate this defence. Оп 
the contrary, as far as the written statement of this appellant proceeds, it tacitly 

- accepts the version of the plaintiff as to how the accident occurred. That will be 
- clear from the following sentence in paragraph 3: 


“The insured lorry dashed against a lorry in front of which the plaintiff's son was slcepmg. ” E 


1 But the main defence is that the insured lorry was not the direct cause of death, and 
that the conduct of the deceased Subbanna in sleeping in front of his lorry on an 
open road was imprudent and unnatural, thus саа factor of contributory 

.negligence. There are other technical pleas about the liability of the defendant 

‚аз ап insurer, which need not be gone into here, as the position at law really 

-admits of no doubt. The relevant issues framed by the Subordinate Judge reflect 
the controversy, which is on the main issue of fact, how the accident occurred, and 

- whether there was contributory negligence on the part of the deceased. ` 


When we look at the facts of the record, in this context, there would ap to 
` be very little room for doubt or difficulty. The driver of the lorry of the plaintiff 
; has been examined as P.W. 5, and two ns who came to the t from that 

locality, immediately after the accident have been examined as P.Ws. 4 and 6. 
P.Ws. 4 and 6 would appear to be quite disinterested witnesses, worthy of credit. 
“Not merely this, but-there has been no rebutting evidence of any kind offered by 
the defendants ; even Godi Chakravarthi, the driver of the lorry of the first defen- 
- dant, has not been examined as a witness. Further, the plaintiff has examined the 


. Motor Vehicles Inspector (P.W. 2), who i the spot of accident as soon after 
it as was ticable and made his report (Exhibit A-2) along with a plan showing 
the details (Exhibit A-3). These documents, and the oral evidence, give the lie 


‚ direct to the counter-version of the first defendant ; there can be no doubt at all 
that the | of the plaintiff had been parked on the road-margin, and that.the 
: driver anal Гал were sleeping in the vehicle, while the deceased Subbanna: was 
ssl ar in front of it. It was against this stationary lorry, which had not been 
parked on the road proper at all, except, perhaps, to a very restricted extent, that 
the lorry of the first defendant collided, clearly driven in a rash and negligent 
- manner, 


Learned Counsel for the second defendant Insurance Society has been able to 
- advance only two grounds of argument, on the merits. The first is that it is curious 
that neither the driver, noè-the cleaner, of the lorry of the plaintiff sustained injuries, 
though the impact must have been terrific, and the lorry of the plaintiff was pushed 
- on to the road for quite some distance, as seen from Exhibit А-3. But the evidence 
. shows that the cleaner was sleeping on the foot-board, and he might have jumped 
: off when the collision occurred. е driver was sleeping inside on the seat, and 
-it was not that he should have been injured. The second argument is 
that the deceased Чо руаш would have been crushed unrecognisably to pulp, if 
the accident had really occurred in the manner deposed to. But that is КЕШЕН by 
‘the expert evidence of Dr. Gopalakrishnan, Head of the Department of Forensic 
-Medicibe who actually conducted the autopsy.' The expert is very clear that 
the injuries could have been sustained by the ing over of the victim by the lo 
-of the first defendant, and that abrasions caused by the tyres - are not eskential, 
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Actually, five ribs were fractured, and there were very grave abdominal injuries 
which caused death. We find it established beyond doubt that the accident was 
directly due to the rash and negligent driving of the lorry of the first defendant and 
that the youngman succumbed to the effect of the injuries received in such an 
accident. Considering the manner in which the lorry of the plaintif had been 
stationed on the road-margin, there was absolutely no contributory negligence on 
the part of the victim, in sleepi ry close to his stationary lorry, in front of it. 
The claim for damages is thus aerd beyond controversy. 


With regard to the quantum, the two appeals may be taken up and regarded 
together. The facts here are that Subbanna was the fourth son of the plaintiff, and 
that he was looking after the lorry business of his father, who was a middle-aged 
man. The plaintiff, didnot produce his accounts, but the only evidence about profits 
from the lorry business is t of the plaintiff ‘who alleges that he conducts the 
business with two lorries, and derives an average profit of Rs. 500 per month. The 
learned Subordinate Judge was of the view that plaintiff was making a profit of 
Rs. 208-8-0 per month, or roughly Rs. 2,500 per year, from the lorry 
restricted to the share which could be attributed to the management of Subbanna. 
From this, he estimated а pecuniary loss as three years’ loss of profit, and quantified 
the damages at Rs. 7, Undoubtedly, this is quite arbitrary, and based upon 
no logical or percepti ie foundation. We have at some pains to ascertain 
the true principles applicable to the facts as in the record, in estimating the damages 
to be properly awarded to the plaintiff in an action of this kind. 


Those principles will be found tersely stated in Halsbury's Laws of England 
(Simonds Edition), Volume її at page 2572 and 258 (Paragraphs 429 and 430). 
Again, іп Gobaid Motor Service v. Veluswoami! their Lo ips of the Supreme Court 
had to consider the basis of assessment of damages, in actions for arising 
under the Fatal Accidents Act, and they have referred to the decision of the House 
of Lords in Davies v. Powell-Duffryn Associated Collieriss Lid., * as well as to the dicta 
of Viscount Simon in Nance v. British Columbia Electric Railway Co., Ltd.? In the latter 
decision, several factors have been elucidated, which would be relevant for the 
computation of damages. For the present purpose, it is really necessary to parti- 
cularise them here. We shall select those factors which appear to arise for appli- 
cation on the facts of the present record, when actually computing damages. In 
Mayne and McGregor on Damages (Twelfth Edition), pages 691 and 692 (Para. 813) 
аш оаа of evaluation has been discussed by the learned Authors. As stated 

y them 

“ This (basis) may be calculated by taking the xm ofthe dependency, whether stemming 
from money or goods provided or services rendered and кыйыу ying it by the number of years that the 
pU The resting amou: пиш thea be waled down Thislatter 1s generally referred to as the multi- 

The resulting amount must then be scaled down by reason of two considerations, first that a 
иришип ш being шеп Шш са ofthe тасса aima over Шс уза, and second that contingencies might 

have arisen to cut off the benefit prematurely.” 

The dicta of Lord Wright in Davies у. Powell-Duffryn Associated Collierus* are also 
cited here, and the con ncies have been particularised in more than one decision. 
Tworecent decisions, which, however, donot bringin new Lg i to be applied 
to the present context of facts, аге the decision. of this Co (Jagadisan, J.) in 
Krishna Gounder v. Narasingam*, and the decision of tht pei: High Court in 
Abdul Mahomed Aga v. Pster Leo D' Mello, Upon the formulated basis, it will be 
clear fhat, since the plaintiff was ide s about 52 when he lost his son, who was 
И assisting him in the lo usiness, the plaintiff might be considered as 
y entitled, or likely to receive, the benefit of the services of this son, for a 

period of about eighteen till his 7oth year ; in other words, that will be the 
computed tion. Xs т the factors affecting the evaluation in favour 
of f the second defendant-appellant such as an annuity or a sum of life assurance 
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that might result from the fatal accident, to the benefit of the plaintiff, there is 
no evidence that any such factor exists. But it is true that the deceased, who was a 
bachelor, might have married later, in which case his service-contribution might 
be reduced, or might cease altogether. On the contrary, the service-contribution 
of the deceased to the dependant (plaintiff) might actually have increased, by 
greater efficiency and experience obtained by the victim, but for the fatal accident, 
in the conduct of the lorry business. In any event, since we are awarding a lump 
sum, we cannot award the maximum due, merely upon an arithmetical computation, 
with the expectation determined at 18 years. We fix the average contribution at 
Rs. 125 per month, since this seems to be very reasonable, in the light of the available 
data. ough the deceased was not the only son, there is no evidence that any 
other son could have immediately taken up the conduct of the lorry business, and 
run the business in an equally satisfactory manner. We reduce the period of 
computation to ten ie or the purpose of the evaluation, and this enables us to 
arrive at the sum of Rs: 15,000 as quantified damages. "Taking all the facts into 
consideration, we are of the view that this is an eminently just and reasonable 
estimate. 

In the result, therefore, the appeals are disposed of b icons au appeal 
of the second defendant Society (A.S. No. 162 of 1961) and АШУЫ c appeal of 
the plaintiff (A.S. No. 309 of 1961) to the о a decree for Rs. 7,500, 
in addition to the decree already granted by the trial Court, against both the defen- 
dants with proportionate costs on this sum throughout, in А.5. No. 309 of 1961. 
There will be no costs in A.S. No. 162 of 1961. 

V.K. ————— s A.S. No. 162 of 1961 dismissed ; 

A.S. No. 309 of 1961 allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction.) 
Present -—Mnr. P. Caanpra Reppy, Chief Justice ann Mx. Jusrice P.S. EAILASAM, 
Union Leather Co. | e Appellant 


р. 
State of Madras, represented the Deputy Commissioner of 
zal iion 


) MTNOOÉT 
er e lst A 1954 to 31st 1955— Assessment of under Madras General Sales Tan 
Ad, rule 16 (5) uns mot om the statute—Legality. 

la the year 1960 the assessing authority after looking into the account books of the assessco, an 
unlicensed cr in hides and skins, found that his turnover consisting of sales of untanned hides and 
skins relating to the period 1st il, 1954 to 31st March, 1955 could not be assessed to tax under tho 
Madras General Sales Tax Act (LX of 1939), hereinafter referred to as the Act. This conclusion was 
based on a decision of the Madras High Court in Noor Mohamed 8 Co. v. The State of Madras, (1956) 2 

i On 


earlier occasion the Madras Court had struck down rule 16 (5) of the Madras General Sales Tax 
and Amemnment) ca d as ultra vires in Syed 
th 


While matters stood thus the бтрге 
S.C.J. 301 : (1961) 1 M.L.T. (8.C.) 51 i . v. 
, (1955, 2 MLL.J. 374 and upheld the validity of rule 16 (5). Basing himself on this deci- 


sion the D:puty Gommissioner of ercial Taxes t to revise the asecasment of the amessoc 
relating to the period Ist April, 1954 to 31st March, I The amemeoc contended that i 
the relevant period there was no i covering unlicensed dealers since rule 16 (5) was not on 


the statute book at that time, an so his turnover consisting of untanned hides and skins relating to 
te eS Dok асов ee a mead ta ales az under tho Madras Act (IX of 1989). 


Hold, the non-existence of rule 16 (5) of the Madras General Sales Tax (Turnover and Ases- 
mnt) Rales(1933) atthe relevant pzriod did not clothe the unlicensed er in hides and skins 
with a right to claim exemption from payment of tax. 


* W.A. No. 197 of 1963 against М.Р. No. 646 of 1961. 19th February, 1965. 
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It is not by virtue of rule 16 (5) of the Madras General Sales Tax (Turnover and Assessment) 
Rules (1939) that the taxability ofan unlicensed dealer in hides and skins is determined, but it is 


reason ofthe Madras es Tax Act, 1939 and the Rules framed thereunder, Under section 
of the Act the e ar ar тыи а сиы шшс ссни cr 9e 
What follows scctions 5 and 6-A of the Act read with rule 5 ofthe General Sales Tax Rules 


1939) is that a dealer in hides and skins who does not possess a licence is not entitled to claim the benc- 
ts of section 5 (vi) ofthe Act. Itisthus manifest that the Act independently of the Rules, renders. 
unlicensed dealers subject to the multiple taxation, So, the absence of any rule which imposes multi- 
point tax on an unlioensed dealer in hides and skins does not help the latter to escape the payment of 
sales tax, All that rulo 16 (5) did was to emphasise the consequences of the non-obeervance of the 
conditions which sections (8 and 6-А of the Act hadin clear terms prescribed and it was not 
intended that this rule should take the place of statutory provisions in this behalf. 
Appeal under clause 15 of the Letters Patent against the order of the Hon'ble 
Mr. Justice Veeraswami, dated 1st April, 1963 and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No. 646 of 1961 
presented under Article 226 of the Constitution of India to issue a Writ of Prohibitior 
against the respondent therein from proceeding with his pro revision of ases- 
ment gs contemplated in his R.C. No. 12026/61-D dated 29th April, 1961. 
Sivastoami of Sundararajan & Sivaswami, for Appellant. 
The Additional Government Pleader, for Respondent. 
The Judgment of the Court was delivered by 


Chandra Reddy, C.7.—This is an appeal against the judgment of our learned, 
brother, Vetraswami, J., declining to issue a writ of prohibition as prayed for by 
the appellant herein. The ap t is a dealer in hides and skins. In the year 
1960, the assessing authority called upon him to submit his account books for the 
purpose of assessing the income derived by him. After looking into the accounts, 
he found that the turmover consisting of sales of untanned skins and hides could not 
be assessed under the Madras General Sales Tax Act, as the dealer had not obtained. 
any licence. This conclusion of his was based on a decision of this Court in M. A. 
Noor Mohamed: Y Co. v. Ths State of Madras}, which held that unlicensed dealers in 
hides and skins were not liable to be taxed. Incidentally, it may be mentioned 
here that, on an earlier occasion, this Court struck down 16 (5) of the Turnover 
and Assessment Rules as ultra vires in Syed Mohamed & Co. v. Ths State of Madras® 
This impelled the Government to omit sub-rule (5) of rule 16 from the statute book. 
Some time later,.i.¢., on 3rd September, 1955 the Government substituted a new 
rule with effect from 1st April, 1955, abolishing the distinction between licensed 
and unlicensed dealers. ` 


While matters stood thus, the Supreme Court rendered judgment in State of 
Madras v. Noor Mohamed & Co.?, reversing the decision of the Madras High Court 
in Noor Mohamed & Co. v. Stats of Madras!, and upholding the validity of rule 16 (5). 
Basing himself upon this pronouncement of the Supreme Court, the Deputy Com- 
missioner of Commercial Taxes sought to revise the assessment proceedings of the 
‘concerned Commercial Tax Officer. For this purpose, he issued a notice under 
section 32 to the assessec to show cause why the order of the ing authority 
should not be revised. It is to prohibit the Deputy Соо оле of Commercial 
Taxes from proceeding further in this behalf that the writ petition giving rise to 
this appeal was presented. 
А The argument advanced on behalf of the appellant that the ruling of tlie 
Supreme Court left the non-liability of the unlicensed dealers to sales tax on their 
turnover untouched, did not commend itself to the learned Judge who dealt with 
this matter. He opined that the ruling of the Supreme Court lent support to the 
action proposed to be taken by the assessing authority In the result, he declined 
‘to grant the relief asked for. . » ao 


- Before we deal.with the grounds of attack against the order under appeal, 

“it is profitable to trace the legislative history of the relative statutory provisions and 
А 
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their contents. In the year 1939, the Madras Legislature: enacted what is called 
the Madras General Sales Tax Act. Section 3 of the Act, which is the charging 
section, provided : Y . 
"S8. (1) Subject to the provisions of this Act— SET 
(а) every dealer shall pay for cach усаг а tax on his total turnover for such year ; and . 
(b) the tax shall be calculated at tho rate of three pics for every rupee in such turnover. 


* * ы * * (Unnecessary provisisn: omitted 
(3) A dealer whose total turnover in any is less than ten thousand rupees shall not be liabl e 
to pay any tax for that year under sub-section (1) or sub-section (2). 


(4) For the purpose of this section and the other provisions of this Act, turnover shall be deter-- 
mined m accordance with such rules as may be prescribed. 


(5) The taxes under subsections (1) and (2) shall be assemed, levied and collected in such 
manner and in such instalments, if any, as may be prescribed. " 


Section 5, in so far as it is material for this enquiry, says : 
“ Subject to such restrictions and conditions as may be prescribed, including.conditions as to. 
licences and licence feex— 


Ga * * ? + * + * 


(vi) the sale of hides and skins, whether tanned or uatanned shall be liable to tax under 
section : sub-eection (1), only at such single point in the series of sales by successive dealers as may, 
be » il 


Section 6-A enacts : 


“ If any restrictions or conditions prescribed under section 5 or notified under section 6 are con- 
travened or not observed by a dealer, or in сазе a condition so prescribed or notified requires that а 
licence shall be taken out or renewed, if a licence is not taken out ог renewed by the er or if any 
of tho conditions of a licence taken out or renewed by him аге contravened or are not observed, the 
sales of the dealer, with effect from the commencement of the year in which such contravention or non= 
observance took place, may be assemed to tax or taxes under section 3, as if the isians of section 5. 
or of the notification under section 6, as the case may be, did not apply to such sales and notwithstand~ 


ing that a licence, if any, taken out or renewed by the dealer continued or continues to be in farce 
during the усаг.” i 


As contemplated by sectiori 3 and pursuant to the power conferred on the State 
Government, Rules were framed, called **'The Madras General Sales Тах (Turnover- 
and Assessment) Rules," of which rule 16 is one, and also ‘‘ The Madras General 
Sales Tax Rules". Rule 16, it must be incidentally mentioned, satisfies the 
гесе of section 5 (vi) of the Act. Rule 16, as it originally stood, read as 
follows : M 


“16. (1) In tho caso of hides and skins, the tax payable ugder section 3 (1) shall be Jevied in 
accordance with the provisions of this rule. : 


. _ (2) No tax shall be levied on the sale of untanned hides and skins by a licensed dealer in hides 


- and skins except at the stage at which such hides or skins are sold to a tanner in the State or are sold 
‘for export outside the Stare— . ‘ . - 


(i) In the case of all untanned hides or skins sold to & tanner in the State, the tax shall belevied 
from the tanner on the amount for which the hides o? akins аге bought by him. on 


(li) In the case of all untanned hides or skins which aro not sold to a tanner in the State but 
аге exported butside the State, the tax shall be levied from the dealer who was the last dealer not 
e t from taxation under section 3 (9) who buys them in the State on the amount for which they 

(3) Sales by licensed dealers of hides and skins which have been tanned within the State shalt 
be exempt from taxation ided that the hides and skins have been tanned in & tannery which has 
pald the tax leviable er the Act. If such hides ог skins have been tanned in a which is 
exempt from taxation under section 3 (3), the sale of such hides or skins shall be liable to taxation as. 
under the next sub-rule below dealing with hides tanned outside the State. А 


(4) Bales by licensed dealers in hides or skins which have been tanned outside the State shall 
be exempt from taxation t at the stage of sale by the dealer who is the first dealer not exempt 
from taxation under section 3 (8) who sells them within the State. The tax shall be levied from such 
dealer on the amount for which he sells such hides or skins. 


(5) Sale of hides ос skins by dealers other than licensed dealers in hides or skins shall, subject 
to the provisions of section 3, be liable to taxation on each occasion of sale." : 
It is seen that sub-rule (5) is concerned with the assessment of transactions of an 
unlicensed dealer. As stated earlier the decision in Syed Mohamed ФР Co. v. The 
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State of Madras! led to the deletion of this rule and reframing of rule 16, The 
substituted rule runs as follows : i 

“16. (1) Inthe case of raw hides or akins the tax under section 5-A (iv) shall be levied from 
the dealer who is the last purchaser in the State not exempt from taxation under section 3 (3) on the 
amount for which they are bought by him. 

@ (i) In the case of hides or skins which have been dressed outside the State, the tax under 
section 5-A (1v) shall be levied from the dealer who in the State is the first dealer in such hides or skins 
not exempt from taxation under section 3 (3) on the amount for which they arc sold by him. 

(ii) In the case of dressed hides or skins which have been dressed within the State, the tax under 
section 5-A (iv) shall be levied from a person who is the first dealer in such hides or skins not exempt 
from taxation under section 3 (3) on the amount for which they are sold by him : 

. Provided that, if he provesthat the tax has already been levied under sub-rule (1) on the raw 
hides and skins out of which tho dressed hides and skins had been produced, he shall not be so liable. 

(8) The burden of proving that & transaction is not liable to taxation under this rule shall be 
on the dealer.”’ ; { 


It appears from the above narration that, at the relevant period, 1.«., between 
1st April, 1954 and gist March, 1955, there was no provision in the rule coveri 
the case of an unlicensed dealer, since sub-rule (5) had been omitted on 26 
February, 1954 and new rule was introduced in September, 1955, with effect from 
1st April, 1955. "This appeal is concerned with the effect of hiatus. Before we 

ЧИ shi enguir further, it is кесемагу to refer to rule 5 of the General 
es Tax Rules, which enacts thus : 


*$. (1) Every person who— 

(а) deals in ootton and/or cotton yarn other than hand spun yarn, or 

(b) deals exclusively in cloth woven on handlooms wholly with handspun yarn, or 

(e) deals in cloth woven on handlooms wholly or partly with mill yarn, or 

(d) deals in bullion &nd/or specie, or 

(e) deals in hides and/or skins whether as a tanner or otherwise, or 

(f) for an agreed commission or brokerage and/or sells goods of any description on behali 
€f known principals shall, if ho desires to avail himself of the exemption provided in seotions 5 and 8 
ос of the concesion of taxation only at а single point or of taxation at the rate specified in section 5, 
submit an application in Form I for a licence in respect of cach of his of business to the autho- 
rity specified in sub-rule (2) so as to reach him not later than the h day of April of the year for 
which the licence is applied for : ў 

Provided that in the case of a Бш чиен Ш commenced ано comes ОГА родо yoat, 
the dealer shall submit the application for the licence to such authority so as to reach him not later 
than 30.days from the date of commencement of Lis business : 

Provided further that, where tho exemption or concession aforesaid was conferred for tho first 
time by the Madras General Sales Tax (Amsndment) Act, 1947, and the dealer had commenced bimi- 
nem before the 1st January, 1918, he shallsubmitthe application for the licence not later than tho 
Ist March, 1948. 

(2) The application shall bo submitted— 

(i) to tho assossing authority if the applicant is liable to tax or taxes under the provisions of the 
Act and the Rules made thereunder, and ` 

(ii) to the Assistant Com norcial Так Oficer having jurisdiction overthe principal place of 
busines, in other cases." 

It can be gathered from this rule that every dealer in hides and skins has to 
obtain a licence to enable him to claim the concession of taxation at a single point 
at the rates specified in section ES This rule makes it abundantly clear that it is 
only those who observe the conditions contemplated by this rule that could derive 
the benefits conferred by section 5. 


In 1959, the Madras Legislature has repealed Act IX of 1939 and enacted Act I 
of 1959 ; but we are not here concerned with the new statute, as the case on hand 
by the earlier Act. 


‘ 





—— 
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' We shall now dispose of the contentions on behalf of the appellant. 
At the forefront of the argument, it is submi that the absence ‘of provision 
dealing with the turnover of unlicenced dealers һай excluded that turnover from 
the purview of the Act. We do not think we can accede to this p ition. ` A 
consideration of the several statutory provisions extracted above can lad is only 
one inference, viz., that it is not by virtue of rule 16 (5) that the taxability of an 
unlicensed dealer in hides and skins is determined, but it is by reason of the Act and 
the Rules framed thereunder. te qos 


Taxes on sales and purchases are imposed under section 3 of the enactment. 
Under that provision, all sales and purchases, as the case may be, are -subject. 
to multiple taxation. Thus, the general rule is the multi-point. But certain’ 

tions are created to this rule under section 9 read with section 5, the former of 

which commences with the words © Subject to the provisions of this Act.” Іа order, 
that a dealer in hides and skins may avail hi of the benefits envisaged in sub- 
section (vi) of section 5, he should satisfy certain conditions i.e., conditions | 
in the relevant rules, rule 5 being relevant in this behalf, Tis result flows: from 
the of section 5, which says : “‘ Subject to'such restrictions and conditions.” 
If the conditions enumerated in the relevant rules are not satisfied, the cori d 
dealer could not get the advantages of the section, havin Si esas the terms of 
section 6-A of the Act, which has already been set out. "What ollows from sections 
5 and 6-A read with rule 5 of the Sales Tax Rules is that a dealer in hides and skins 
who does not possess a licence is not entitled to claim the benefits of sub-section (6). 
of section 5. 1t is thus manifest that the Act, independently of the Rules, renders 
unlicensed ealers subject to the multiple taxation. So, absence of any rule 
which imposes multi-point tax on an unlicensed dealer does not help the latter to 
escape the payment of sales tax. Rule 16 (5) has merely repeated the consequences 
that flow from the non-observance of the conditions indicated in sections 3, 5 and 
6-A read in conjunctions with rule 5 of the Sales Тах Rules. It has not enacted 
anys new, but has merely emphasised the results that would;flow from the 
ilure to obtain a licence. If that were so, the non-existence of sub-rule (5) at the’ 
relevant period does not clothe the unlicensed dealer with a right to claim exemp;, 
tion from payment of tax. E ` Do Wn DÀ 

This view of ours is strengthened by the pronouncement of the Supreme Court 
in State of Madras v. Noor Mohamed @ Co.1. relevant passages in the judgment 
of their Lordships negative the submission of Sri Srinivasan that the’ non-taxablity 
of unlicensed dealers been left untouched by that ruling. It was stated by their 
Lordships that, if the restrictions and conditions contemplated by section 5 read with 
the Rules are not complied with, certain consequences follow as a result of section 
6-A of the Act, which specifically states, that, where a condition prescribed or 
notified requires the taking out or the renewal of-a licence, then, in the case of 
contravention of such conditions or restrictions; the tax is to be levied under section 
as if the provisions of section 5 did not apply to such sales. added that all 
that rule 16 (5) did was to emphasise the consequences of non-o of the, 
conditions which sections 109 and 6-A had in clear terms prescribed and that 
there was no inconsistency between the section and the Act. It is clear from these 
observations that ds hors this rule the concessions contemplated by section 5 were. 
unavailable to the dealers who do not choose to comply with the conditions envisaged 
in the relevant sections of the Act and the Rules framed thereunder. Rule 16 (5) was 
enacted by the Government obviously with a view to bring prominently to the! 
notice of the unlicensed dealers that failure to get a licence would' put, them to 
certain disabilities and it was not intended that this rule should take the place of, 
and substitute, the statutory provisions in this behalf. That being so, it is not the 
presence or the absence. of provision that decides the question as to the liability of 
unlicensed dealer to pay tax on his turnover. Thus, the judgment of the Supreme 
Court has placed this matter beyond a shadow of doubt. : 


| . ‚1 





1. (1961)18.0.].801: (1961) 1 MLJ. (8.8951; ^ - 7 
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. Abdul Salam @? Со. v. Government of Madras! which was called in aid by learned 
Counsel for the appellant, does not interpret State of Madras v. Noor Mohamed & Co.* 
in a.way different from what we have done. It does not support the proposition 
of Sri Srinivasan that unlicensed dealers could escape liability for payment of tax 
for.the period when there was no provision in the Turnover and Assessment Rules 
to cover the case of an unlicensed dealer. On the other hand, the learned Judges 
have.referred to the passage in the judgment of the Supreme Court which we have 
already extracted, ош.; 
“ All that rule 16 (5) does is to emphasise the consequences of non-observance of the conditions 
which sections 5 (vi) and 6-A have in clear terms prescribed.” 


and added ; T 
* The substance of the decision of the Supreme Court is that the benefit of a single point 
agecarment was available oply tolicensed dealers or tanners as prescribed by the Rules, and that the 
need dealers and tanners came under the general charging sections of the Act, inevitably, by 
réašon of the non-obtaining of the licence." : 
Itis'clear that Abdul Salam & Co. v. Government of Madras* does not come to the rescue 
of the appellant. On the contrary, it furnishes an answer to the nt advanced 
by him. Oh the language of the material provisions of the Act and on the authority 
the decided cases, the conclusion is inescapable that the turnover of an unlicensed 
dealer is exi to multi-point tax and that ће could not plead non-liability on the 
ground of ce of sub-rule (5) for the relevant assessment . Under these 
circumstances, We have to uphold the decision under appeal and dismiss the appeal 
with cbsts. Advocate’s fee Rs, 250. | 
‚ М.Е. oo ———— Appeal dismissed. 
-+ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
1 yes . ' i 
.. Present :—Ma. P. CHANDRA Rzppv, Chief Justice, AND Mm. Jusricg К. S. 
RAMAMURTI .- | qud 


Jothi Krishna Thevar - Fus . .. Petitioner" 
T E . | р. Ln К d T. ` А 
The Joint Development Commissioner and others .. Respondents. 
Madras Panchayats Act (XXXV of 1958), sections 3 and 157 (5)—Controlling erred on Government 
by section 157 (5)— Scops decim! t Control” — Meaning d inui ad rtis етир id ena 
ification under section 3 bifurcating а í bifurcation toas by Gorerameni— 
Goverameni 1f renders 


Prior approval ky. 

notice under section 3 (2) (d 3 , 
Itis true that the Madras Panchayats Act (XXXV of 1958) has constituted the Inspector of Local 

as the statutory authority to perform all or any, of the functions indicated in 

section 157 б) makes this exercise of the power by the Inspector subject to 


cation void—Fai to give reasons for proposed bifurcation in 


by the Rules and the Control of the Government. The con- 
tention that this “ control ” is confined to administrative acts only end is not extended to functions to 
be performed under section 3, is untenable.’ The controlling power is to be exercised over every power, 
thatis d on the Inspector or the Collector and is notlimited to any particular power. Nor isit 
correct to sky that under section 157 (5) Government can only prohibit the officers concerned from 
doing’a particular thing bat not direct them to do anything positively. 

The word “ control occurring in section 157 (5) is of wide import ahd it extends to positive acts 
кид not'reathictéd to negative acts such as prohibiting either the Inspector or the Collector from doing 
athing. This‘expression has both # negative and a positive content and takes in positive acts such as 
inte of directions, to the, Inspector or the Collector. : 

-. The right of appeal given to a resident of a Panchayat under section 3 does not detract from th 
right of the Government to exercise its “ control” іп the manner indicated abgve. 5s 
„з бос, whero after & p for bifurcating a Panchayat into two Panchayats was 
approyed, by: the Government, the £ of Local Boards and Panchayats imucs а notice as 
required By section 3 (2) (d) о Madras Panchayats Act (XXXV of 1958) to the Panchayat con- 
cerncd to show cause against the proposed.bifurcation and after consideration of the objections of 
the Panchayat the Inspector isucš a nbtification under section 3 bifurcating the said Panchayat into 
Se An EL li1Li lol a A 


1. her 13 S.T.C. 629. ИНЕ 
2. fissi 1 8.0.]. 301: (1961) 1 M.L.J. (8.0) к $ 


* W.P. Nos. 2172 and;2178,0f 1964, , ; . "dE E 21st April, 1965. 
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wo Panchayats, the prone of the for bifurcation by the Government before the 
Panchayat was consulted section 3 (2) (4) would not render void the proceedings resulting in 
the notification under section 3. Nor can the notification be assailed on the ground that the reasons 
for the proposed bifurcation was not mentioned in the notice issued under section 3 (2) (4) when it is 
not the case of the Panchayat that because of the said omission the Panchayat could not formulate 
its objections to the bifurcation. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed with W. P. No. 2172 of 1964 the High 
Court will be pleased to issue a Writ of Certiorari to Joint Development 
Commissioner, Madras, in R.O.C. No. 440669/64, F-6 dated 24th November, 1964, 
and to quash the same and to issue a writ of mandamus forbearing the 2nd respon- 
dent herein from giving effect to the said notification. 


G. Ramaswami, for Petitioner. | 
The Additional Government Pleader on behalf of Respondents 1 and 2. 


R. Nadanasabapathy, for 3rd Respondent. 
The Judgment of the Court was delivered by 


Chandra Reddy, C.F.—A resident of a village called Telungan  Kudikadu, 
Thanjavur District, secks the removal of a notification issued by the ош DP. 
ment Commissioner, inted as r of Local Boards and yats 
purposes of section 3 of Act XXXV of 1958, bifurcating Telungan Kudikadu into 
two Panchayats, on certiorari. 

The facts as emerge from the available material are briefly these. Telungan 
Kudikadu Panchayat consists of two villages ааа Kudikadu and Oranthiran 

i ity existing between’ two 
sections of this Panchayat, the Revenue Divisional Officer, javur, sent up pro- 
for the exclusion of Oranthiran Kudikadu from Telungan Код du 
chayat, and, for constituting it a separate Panchayat, to the Joint Development 
Commissioner, who, as already stated, was appointed as an tor under section 
а (15) of the Act for the purpose of section g (2) of the Act. This proposal seems to 
have been approved E eru pe .O.Ms: No. 2108, R.D. and L.A., dated 
. the Inspector issued a notice to the Telungan 

Kudikadu Panchayat to show cause against the proposed bifurcation as required 
section 3 (2) (d) of the Act. Ihe Panchayat sent its objections to the prop N 
On a consideration of the objections and explanations of the Panchayat, the inspector 
imued the impugned notification. It is to quash this notification that this .writ 
petition has been filed. } 5 Š 

The notification is assailed on two grounds : (1) that the reasons for the 
exclusion of Oranthiran Kudikadu from Telungan Kudikadu were not,mentioned in 
the notice envisaged in section 3 (2) (4) and 9 that the prior approval of the proposal 
by the Government which is not vested with original jurisdiction in this behalf had 
vitiated all the p ings. We are not inclined to accede to either of these two 
propositions. To deal with the complaint of absence of reasons in the riotice issued 
to the Panchayat, it has to be mentioned that this point was not raised in the peti- 
‘tion. Moreover, the Panchayat passed a resolution requesting the Government 
in the year 1961 for the bi tion of this Panchayat into two. This request w 
deferred for reasons which need not be mentioned here, and, it is not the case or 
the petitioner that because of the said omission the Panchayat could not formulate. 
its Gb жеч» We have therefore no hesitation in negatiying this submission. 


ing next to the argument that the Government was not authorised under 

the Act to give its approval to the proposal for bifurcation, we feel that it is inadmis- 
sible having re to the relevant statutory provisions which will be extracted 
resently. It is true that Act XXXV of 1958 has constituted the Inspector of Local 
Boards and Panchayats as the statutory authority to perform all or any of the func- 
tions indicated in section 3 etc. That section, omitting the unnecessary portions, 
reads as follows :— Я MD » a 
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“ Section 3 (1). The Inspector shall by notification—(«) clasify and declare every local area 

a revenue village or or any ion of а revenue or cantiguous portions of 

two or morc revenue villages and he iu c Те АДаМ вы йе one eed ALAS 

МА оше estimated at not less than ten thousand rupees as а Panchayat town for the purposes 

1 

(b) classify and declare every other local arca comprising a revenue village or villages or an 

portion of а revenue village or contiguous portions of two or more revenue vill Wi. d Domini 
estimated at notles than five hundred as в Panchayat village for the purposes of this Act ; and 


t (в) * ж * * ^" * 


(2) (a) The Inspector may, by notification, exclude from a village or town any arca comprised 
ea provided that the population of the village or town, after such exclusion, is pes lese than five 


(b) In regard to any area excluded under clause (a), the Inspector shall by notification under 
sub-section (1) declare it to be а village or town if it has a population of not less than five hundred or 
oy on is less then five hundred include it in any contiguous village or town under clause 
в) (1). 

(c) The Inspector may, by notification, 

(i) include in а village or town any local area contiguous thereto ; ог 

(L) cancel or modify а notification issued under sub-section (1) ; or 

(iii) alter the name of any village or town specified under sub-section (1). 

(d) Before issuing a notification under clause (a) or under clause (b) read with sub-section (1) 
or under clause (c) the Inspector shall give the Panchayat or Panchayats which will be affected 


the i of such notification reasonable opportunity for ih 1 against the proposal 
голые САНЕ ind objections, if any, of ruch РА Panchayats.” =ч 

. Butsection 157 (5) makes this exercise of the power by the Inspector subject to 
restrictions and conditions pee by the Rules and the control of the Govern- 
ment. Section 157], in so as it is of immediate relevancy, recited : 


(5) The exercise of any power conferred on the Inspector or the Collector by any of the pro- 
visions of this Act including sub-sections (2) to (4) of this section shall whether such power is exercised 
by the Inspeotor or the Collector himself or pre Officer to whom it has been delegated under sub- 
кот or (3) be subject to such restrictions and conditions as may be ibed and also to control 
by the ent or by such Officer as may be empowered by them in this behalf. The Govern- 
ment shal] also have power to control the acts or proceedings of any officer so empowered.” 


It is urged on behalf of the petitioner that this control of the Government is confined 
to administrative acts only and is not extended to quasi-judicial functions to be per- 
formed by the Inspector under section 3, and that, er, under that section 
Government can only prohibit the officers concerned from doing a particular thing 
but not direct them to do anything positively. . 


We are not disposed to give weight to either of the two contentions. As 
mcntioned supra, the controlling power is to be exercised over every power that is 
conferred on the Inspector or the Collector and is not limited to any particular power. 
It covers each and every power of the officer concerned to be exercised under the 
Act. There will therefore be no justification in reading a restriction into it. That 
being во, we need not decide whether under section 3 of the Act, the Inspector 
performs quasi-judicial functions or not. 

1 We feel that the word “ control ” occurring in this section is of wide import and 
dt extends to positive acts and not restricted to negative acts such as prohibiting 
either the Inspector or the Collector from doing a thing as suggested by learned 
Counsel for the petitioner. In our opinion, this expression has both a negative. and 
a positive content. It is used in a comprehensive sense and takes in positive acts 
such as issue of directions to the Inspector or the Collector. One of the meanings 
of the expression “ control " as given in Stroud’s Judicial Dictionary is : 


“ito give or refuse assent to a certain proposed cours.” 


According to that dictionary, “ control ” is confined to the control of the proceedings 
in the issue so long as they are actually going on, and does not extend toJpro- 
ceedings after judgment. 
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In mee Shorter Oxford English Dictionary one of the meanings of the word 
‘control’ i 


“ the fact of controlling, or of checking and directing action ; domination, command, sway. ” 


It is thus seen that the issue of positive directions is not excluded from the Sener 
of control. 


None of the decisions cited by learnd Counsel for the petitioner is opposed to the 
view taken by us. Ryots of Garabandho v. Zamindar of Parlakimadi!, does not afford any 
analogy here. What was laid down by their Lordships of the Privy Council was that 
if the act done was a judicial act as distinct from a ministerial act eertwrari would lie 
and the power of superintendence which the High Courts had over the sybordinate 
Courts under section 107 of the Government of India Act, 1 did not include a 
right to issue a writ of certiorari to individuals or official bodies exercising 
judicial functions in the moffussil. 

The decisions in Mahadayal Premchandra v. Commercial Tax Offcer*, also does not 
come to the rescue of the petitioner. There a Commercial Tax Officer, without 
exercising his own judgment in the matter of assessing a dealer, asked for instructions 
from the Assistant Commissioner and made the assessment in accordance with the 
instructions of the Assistant Commissioner. This was struck down by the Supreme 
Court on the ground that the assessing authority was merely voicing the opinion of 
the Assistant Commissioner without any conviction of his own and that the assessec 
had no opportunity of meeting the point of view which had been adopted by the 
Amistant Commissioner. The instant case does not fall within the doctrine of 
MM Premchandra у. Commercial Tax Offer? > 


v. First I. T.O., Circle IV, Madras?, bel to а similar category of 
cases. the Income-tax cer passed an order d ing to grant exemption 
to a trust, following the instructions issued by the Central Board of Revenue. 
A Division Bench Mns this Court, which dealt with this matter, opined that whatever 
might be the true position of the Central Board of Revenue ‘ as the topmost admini- 
strative authority’, it could not tell the assessing authority, the Income-tax Officer, 
what to do and what not to do in regard to a particular assessment. We do пої 
think that even the decision in State of Punjab v. Raghnath Dass‘, advances the case of 
the petitioner. The judgment in that case on the language of section 8 of 
the Punjab Excise Act which said : 

suu ue to the control ofthe State бозан and unless the State Government shall by notifi- 
пок dive tee gencral superintendence and administration of all matters relating to 
муше shall vest in the cial Gommissioner.’ 


1t is on the terms of the section that a Division Bench of the Punjab High Court 
held that the Act did not provide for the penultimate intervention on the part of the 
authority or the exercise of any discretion on the part of the State on the question 
of the desirability of issuing an instrument of licence. In that case the Collector 
accepted the highest bid of a n in the sale of a liquor licence and this was 
approved by the Excise and axation Commissioner in the exercise of his 

as Financial Commissioner and the initial deposit was made by the succesful Bidder. 
Subsequently the Government, wihbut even cancelling the licence or disclos- 
- іце. Ње reasons and without giving notice to the successful bidder, re-auctioncd.the 
liquor licence. Questioning the right of the Government to do so the successful 
bidder in the first sale filed a writ petition under Article 226 of the Constitution and 

+ the Punjab High Court accepted that petition for the reasons mentioned above. 


So this case also is not authority for the proposition advanced by learned Counsel 
for the petitioner. 





1. L.R.70 TA. 129 : (1943) 2 M.L.J. 254: 496: UU 1958 В.С. 667. 
‚к 1948 P.C. 164. 3. (1964) 2 M.L.J. p (1964) 2 LT.J. 95: 
22, (959) MIT LUE : (1958) 5.0.7. LL.R. (1964) 1 Mad 
958) 2 An. W.R. ( 9з: (1959) SAR. 4. AIR P 1968 Panj. 5%. 
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On the other hand, there are a number of rulings of this Court, though no doubt 
of 8i Judges which have held that in the exercise of the under section 
127 | of Act X. of 1950 directions could be issued by the Government. In Writ 
Petitions Nos. 528 and 529 of 1958, after an claborate discussion of the matter, 
Ramachandra ‚ J., as he then was ruled that the controlling authority of the 
Government inciad the right to give directions, to the Inspector of Local Boards 
not to bifurcate a рагі Panchayat. The learned Judge expressed the opinion 
that it was competent for the Government to issue such instructions so long as no 
final notification was issued under section 3 effecting a bifurcation. ln support 
of his conclusion he referred to Dullfus Misg A Compagnie S.A. v. Bank of England}, 
where it was stated that “ control ” covered a right to tell the possessor what is to 
be done with the property. 


То similar effect is the ju t of Vecraswami, J., in Writ Petition Nos. 799 
and 800 of 1960. The learned Judge upheld the order of the Government instruct- 
ing the of Lo€al Boards to bifurcate a particular Panchayat into two. 
In his opinion, it was within the competence of the Government to do so having 

to the terms of the section 127 which is ud arare present section 
157 of the Act. To a like effect is judgment of Jagadisan, J., in Writ Petition 
No. 1271 of 1g60. Here again the learned Judge said that Government is a 
paramount controlling and supervising authority over all the statutory functions 
of the officers acting under the Act and is empowered to issue directions to the 
Inspector to exclude a particular area from an existing Panchayat and forming it 
into a separate Panchayat. No doubt these three decisions were rendered under 
the Madras Village Panchayats Act, X of 1950. But we will tly show that 
the situation prevailing er this Act is not in any way di t. 


We will now refer to a judgment of one of us (Ramamurti, J.) in Writ Petition 
No. 107 of 1965, which interpreted section 157 (5) of the Act. It was held there 
that the control vested in the Government covered the right to issue directions for 
bifurcation or amalgamation of a Panchayat. There it is observed : 


* Section 157 (5) wa ely Mc en Ue e у Bar an overriding power to 
control and impose any or condition with regard to the powers which have been conferred 
upon the Inspector under this Асі.” 

We will now proceed to consider whether there is anything in the language of 
section 157 which warrants the distinction that is sought to be made by learned 
Counsel for the petitioner. кешр син Porn e og 124 (4) of the 
Act X of 1950 and section 157 (5) of Act XXXV of 1958. We find that section 
I (ушата но е асар О ас Arce eee D the nguna 
of Loi the sub-sections except that for the word “ officer ing in sub-section 
(5) of section 1% the word “ person " is substituted in section 12 | ). We do not 
Pink that this was intended to convey any diminution o controlling 
authority of the Government. 


. "The right of appeal given to a resident of a Panchayat under section 3 of the . 
Act does not detract from the right of the Government to exercise its control in the 
manner indicated above. It should be borne in mind that under the old Act, the 
revisional jurisdiction was conferred on Government and this was not regarded as 
militating against the controlling authority of the Government under section 127 (4. 

Reference wader Stamp Act*, which interpreted section 56 (1) of the Stamp Act 
which is analogus to section 157 (5) of the Act throws some light on this enquiry. 
The question there was whether under section 56 (1) the Board of Revenue d 
refer a case to the High Court for its opinion when the Collector had issued a 
certificate that the instrument has been properly stamped. It was decided by a 
majority that the Board could interpose if necessary, its control before the Collector 
made the certificate, but not after the certificate was issued by the Collector. Sec- 
tion 56 (1) of the Stamp Act reads : 





1. L.R. (1950) 1 Ch. 333, 2. LL.R. (1901) 25 Mad. 752. 
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“The powers exercisable by а Collector under Chapter IV and Chapter V and under clause (a) 
op the firat to section 26 in all cases be subject to the control of the Chief Controlling 
суеп огу”. . R 


There was a discussion in this decision as to when control could be exercised, or, 
as to when control would end and revision of the order could be made. Bhashyam 
Ayyangar, J., who spoke for the Sa of the Judges, stated there that the Board 

ue could intervene before the tor could intervene in exercise of its 
controlling power under section 54, but, not after'issue of a certificate which would 
become the subject-matter if review if the Board of Revenue Һай revisional jurisdic- 
tion. As рес the principles enunciated iri the Reference under Sung dcs the control 
could be ised before the pro is y sent to. the chayat for its 
remarks and before the issue of notification. i 


It should be remembered that the right of appeal is given only after the notifica- 

tion is issued by the Inspector. It does not attach itself to the original proposal. 

It springs into existence only after the issue of final notification under section 3 (2) 

(d) of the Act. We see no experi in reconciling the right of appeal:conferred 

upon a resident of а Panchayat the controlling authority of the Government 

before the issue of notification. That being the correct legal position, the approval, 

of the by the Government before the Panchayat was consulted under section 

3 (2) (d) has in no way vitiated the proceedings resulting in the notification that is 

' impeached before us. For these reasons, we repel the argument based on section $ 
of the Act. 


. Tn the result, the writ petitions are dismissed with costs of the Government. 
Additional Government Pleader’s fee Rs. 100 in Writ Petition No. 2172 of 1964 
and Rs. 50 in Writ Petition No. 2173 of 1964. * ` 


У.К. — Petitions dismissed? 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.- ç 
Parsexr :—Mz. Jusrick К. VEERASWAMI AND. Mr. Jusriag Т. VENKATADRI: 
Messrs. East India Corporation, Ltd., Madurai .. Appellani* 
р. 
The State of Madras represented by the Deputy Commercial 
Tax Officer, Madurai VI. .. Respondent. 


Coutral Sales Tax Act (LXXIV of 1956), sections 6, 8 (2) and 9 [- eb IM det жни © (2) Vid 
PALIN AENEA E EREE A es ыл the Central Sales 
ax also. 


Alth Inter-State sales which fall within the purview of section 3 (b) of the Central Sales Tax 
Act of 1956) would be chargeable to tax under section 6, the latter section із subject to the 
other provisions of the Act. The effect of sections 8 (2) and 9 (1) of the Act is to assimilate the provi- 
sions of the State enactments even in respect of tho manner of levy and not merely the rate. The 
expression ‘levied’ in section 9 (1) of the Central Act comprehends also the point at which tax is 
attracted under the State enactments. Consequently, the point determined by the State enactment 
at which the sale is to be taxed applies also to aseemments under the Central Act. 


Stats of Mysore т. Lakskminarasimhaiah Sotty & Sons, (1965) 16 8.Т.О. 231, followed. 


Thoi, waere a dealer purchases соса out of the State dealers and then sells the same to 
ultimate buyers inside the State, no tax can be levied on the dealer under sections 6 and 9 of tho 
Qentral Act read with section 5-A (S) of the Madras General Sales Tax Act, 1939, even if tho sales in 
Ту aane ha E meaa UR 3 (b) of the Central Act, as what is taxable under the 
General Sales Tax Act, 1939 is only the last purchase of cotton. | 

Ар under section 37 of Act I of 1959 praying the High Court to revise thé. 
order of the Board of Revenue (Commercial Taxes) Madras, dated тапа A i 
1964 and made in B.P. Rt. мо 802 of 1964 (С.8.Т. No. 1204/57-58 Assistant А 
mercial Tax Officer, Madurai, C.8.T. No. 1294/57-58 Deputy Commercial Tax 
Officer, Madurai VI). f А . 





1. LL.R. (1901) 25 Mad. 752. 
* T.d. No. 244 of 1964 (Appeal No. 12 of 1964). 26th June, 1965. 
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C. S. Chandrasskhara Sastry and Т. S. Viswanatha Rao, for Appellant. 
С. Ramanujam for Government Pleader, for State. 
The Judgment of the Court was delivered by 


'  Vesraswami, 7.—This is an appeal against the Order of the Board of Revenue 
which is made under section 34 of the Madras General Sales Tax Act, 1959, read 
with section g of the Central Sales Tax Act, 1956. The appellant, who was a dealer in 
cotton, was assessed to tax for the year 1957-58 on a turnover of Rs. 12,76,440-27 nP. 
by an order of the Assistant, Commercial Тах Officer, Madurai, dated 25th August, , 
1960. By a notice, dated 21st July, 1964, the Board of Revenue called upon the 
dealer, purporting to exercise jurisdiction under section 34 of the Madras General 
Sales Tax Act, to show cause why the turnover relating to sales exigible to tax 
should not be re-fixed at Rs. 1,79,78,330-19 nP. Eventually, after considering the 
objections of the dealer, the Board finally re-fixed the turnover liable to tax at 
Rs. 1,53,07,997-75 nP. inclusive of the turnover which had been originally brought 
to tax. The Board has levied the tax on this turnover under section 5-А (8) of 
the Madras General Sales Tax Act, 1939, read with rule 4-A (iv) of the Ma 
General Salcs Тах Rules and sections 6 and 9 of the Central Sales Tax Act. 


The appellant contends that cotton in the Madras State is liable to sales tax : 
at the last purchase in the State and that the sales which have been added by the 
Board of Revenue as assessable to tax, are not such transactions which will attract 
tax at the point of last purchase. Не, therefore, argues that although section 6 
of the Central Sales Tax Act charges inter-Btate sales, nevertheless, as a result of 
sections 8 (2) and 9 (1) of the same Act, the sales in question are not liable to tax, 
The point really turns on the interpretation of sections 8 (2) and 9 (1) of the Central 
Sales Tax Act. ; 


The type and nature of transactions which the appellant ёпїёгєй into are not 
in dispute. He purchased cotton from out of State ers and instructed such 
dealers to consign the cotton so purchased to ultimate buyers in the State with whom- 
he entered into contracts for supply of cotton. But, there is controversy as to whether 
the consignments made by out of State sellers were on railway receipts drawn up in. 
the names of the ultimate buyers in the State. The Board was of the view that the 
appellant had not let in any evidence that the railway receipts stood in the name of 
the ultimate buyers and that even if they stood so, the important fact to remember 
was that the appellant had entered into contracts with the ultimate buyers, received 
railway receipts corresponding to the consignments of cotton made by such out of 
the State sellers and transferred those receipts to the ultimate buyers in the State. 
On this view of the nature of the transactions, the Board held that they were sales 
within the meaning of section 3 (b) of the Central Sales Tax Act. The Board 
repelled the contention of the appellant that there was no transfer of the railway 
receipts or bills of lading as there was no endorsement thereon made by the appellant 
in favour of the local ultimate purchasers. 


On a contention similar to that raised by the appellant as to the scope of 
sections 8 (2) and 9 (1) of the Central Sales Tax Act in their interaction with the 
rovisions of the Madras General Sales Tax Act, this Court held in Mariappa Nadar v. 
| of Madras!, that the phrase “in thc same manner" in section 9 (3) of the 
Central Act did not make applicable all the incidents of the local sales tax law to 
the assessment under the Central Sales Tax Act and that what was contemplated 
by that phrase was that the procedure of ing an assessment, collection of tax 
etc., was the same as laid down in the local Sales Tax Act. This Court further 
held': >, ry fu а са ; v 
“Thea tion of that proceducal provision of the local law did not assimilate other provisions 
in that law w. d^alt with the dstermination of the tuenover, which, in so far as the Central Sales 
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Tax Act was concerned, was required to bo determined on]y,under the Central Act and tho 
Rules framed thereunder.” 

If the matter stood there, there would have been no difficulty in upholdi g the 
validity of the assessment on the assumption that the sales in question are of the 
description in section 3 (5) of the Central Act. But, the Supreme Court has not 
өлеш tliat view of the scope and effect of sections 8 (a) and 9 (1) of the Central 
Act. 


The majority of the learned Judges in State Q Mysore v. Lakshminarasimhaiah 
бену © Sons! Е Маа e expression “ levied " in section 9 (1) of the. 


Central Act referred to the on “ levied ” in section 5 (3) (а) of the Mysore 
General Sales Tax Act, and at being the case, although the transactions, which 
may fall within the purview of section 3 (4), would be ble under section 6, 


as the latter provision is subject to the other provisions of the Central Act, the effect 
of sections 8 (2) and 9 (1) was to assimilate the provisions of the State enactments 
even in respect of the manner oe and not merely theráte. The Supreme Court 
observed : 


. “ The expression ‘ in the manner’ may give rise to two conflicting views, ‘ ; (1) itis con- 
corned only with the calculation of the tax, and (i1) it deala not only with the cal of the ratos 
but also the manner of levy ofthe tax’. But, section 9 (1) dispels the ambiguity for it says Шао 
Sia Ur the dor any dealer under the Central Act shall be levied and collected in the a 
_ State rnment of India in the manner provided in sub-section (2), and 079 

ed te State authorities to asses, collect and enforce payment of 

aay ae pes eyable by any caler under the Central Act in the same mamer as the tax on tho sale 
or purchase of g undér the gencral sales tax law of the State iyamcaied, paid and collected. The 
expression ‘ levy ' means ‘ impose’ .” 
odas sap ес тиисе ши. impose iu the ‘context hid relirence to Sapo 
sition жүр ооа 
observe further : : 

tu 


“ When section 9 (1) says that under the Central Act tax shall be levied in the ame manner as 
e a r sed. oods uader the general sales tax law of the State is amemed, paid 

and collected, itis reasonable to hold that the ion ‘levied ’ in section 9 (1) of the Central Act 
refers to the expression ‘levied’ in section 5 (3) of the State Act.” 


In expressing that opinion, the Supreme Court took into account also the fact that 
there was no reason why the Central Act should be taken to have made a departure 
in the manner of levy of tax on the specified "which are taxed only at a single 
point under the State Act. Shah, J., diff and was inclined to uphold the view 
of the Madras High Court in Abbas & Co. v. Stats of Madras?. But, we are bound 
by the majority judgment of the Supreme Court, but for which, as we must confess, 
we would шшш ра шош carice viewer this Courtin Abbas # Co. 
v. State of Madras? à 


Mr. G. ае the abe КККК К О Lakshmi- 
narasimhaiah бану © Sons}, by contending that there the Supreme Court was 
with a second sale, the charging provision in the State Act being that tax should be 
levied at the first sale in the State on  powerloom textiles. But, we are unable to i 
appreciate the ‘distinction. The sales in question, assuming them to be of the typo 
under section 3 (b) ofthe Central Act, are not the last sales in the State in which - 
last buyer can brought to'tax. Аз a matter of fact, as we find from the facts of 
the present case, there have been subsequent sales by the i nt himself of the very 
goods to the ultimate buyer, namely, the in the State. The crux is 

ahat is zahle inthe State is the [sb purchase cotton. The sales in question 
do not certainly answer that (Асака On the interpretation placed by the 
Supreme. Court on sections 8 (2) 9 (xy and (3); and having to the fact 
that the State Act, as it stood at the relevant time, levied tax only on the last purchase 
of cotton, we.must hold that the turnover in dispute is not liable to tax under section 
6 of the Central Act. Mr. Ramanujani invited our attention to section 5-0 (а) 
of tlie Madras Act which provides that the provisions of that Act relating to taxation 
a ————————_—__——— 
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of-successive sales inside the State only at a single point or only dt one or more stages’ 
apply only to the sales inside the State other than the sales in the course of inter+ 
‘State trade ót Commerce-and’ the tax under the Central Sales Tax-Act, 1956, shalt 
be! levied atthe- dppropriate’ Tate notwithstanding: that a'sale or purchase ofthe 
kathe goods’ has hecri-tàxed. der this Act. We not think that this provision ib 
bf assistance to him for the expression “levied "- Eu (1) comprehendi ` "ii 
odd кезт MM RP ar abc aic cic tate Act. DA 


` On behalf of the appellant, furthiér’ contentions were made that the rockeldings 
ot hal of еей; inter section 34-0f the Madras General Sales Tax ‘Act 

tithe-Harred and that in any case the sales which have been added,hy the,Board ‹ 
Revenu¢ to the original turnover are not inter-State sales within the б 
section $ (6) of the Central Act and the Board of Revenue had failed to give tht 
appellant a proper. opportunity to place necessary evidence to establish that tlie 

es did not come. wi thin the purview of section 3 (b). But} on the view we hav’ 

follo tlie decision df thé Supreme Court on the interpretation of sections’ 

8 (2) and 9 (1 of the Central Act, we do not think it necessary to deal with the 
further contentions. ‘In fact, 1 no elaborate arguments were addressed before us 
‘on them. 


7 Тће Tax Case is allowed, but without costs, . — 
Гук. О ——— | i pasa йн: 
IN THE HIGH COURT OF JUDICAPURE AT MADRAS. >: 
b Mo eae M NATESAN. E 
Nitesa Mudaliar | Ki буй рр, S А, zo м. Petitioner- T 
pots 1 bem det e COS DES a, "qM Ue 
Sri M D Коп Pillatyar Koil Bhajana Matam, 
с Devasthanam,. by “managing “trustee: "Sr Be К. Senroya 


ul 


i Mus Tn Petes А8 ПІ ef 1922) as amended Аа (XIT of 1960), sactiós 9— Losse'af 
siis belonging to temple by trustes of Tenant, if to the the Aci —Ponding 

PA нке к н саныы АЧ the extent of land to be pep dede) 
velxation— Applicable to pending also— of tenant, mot a vested right, but an platter a 
—Oljeds of Act, protection ye Liter а лан дшн aue by 

9-4—A1l orders set out appealable VERENA ordai ОГ осеги nabere 


` ши ыы сыш ye ЭК POR, КС 

e Managinyg trustee of the Devasthana Һай leased thé site to the tenant authorising him ts 
a токын ы. dated Znd August, 1950 for @1етта 
. oF 5ytars. On the expiry ofthe term, the suit was instituted for ejectinent, when the City Tehanty’ 
Protection Act was extended to that locality. The tenant applied under section 9 of the Act for‘dire 
ciag став оо to ке land. The Trial Court on an erroneous view of section 12 of the Act 
ditmisded the application. ‘The Appellate Court hearing the appeal remanded the, matter back for 
tebe 19 accordance with section 9 ofthe Act. Pending PAR Де ie eae BY Act 
1960) peescribi econ: ofa min]mum extent of anda in tho'mannep 
A iind the T Hal Court application of the tetant fil under лі 9, 


оов “of tho allowed the а 
M toma ately of land and d es for id ктк егп it by thé tenant. Оп 
ча ‘appeal Both by bye cat ad th landian tac Court. held that section 9 war not 
applicable ta the casd'and alowed the PS the fixing the, minimum extent aflang 
oir a er went, in, revision, "n. s. deni 
"Ний, the right of thë tenant, under bection 9 has to be upheld though tinder the Amended Aet tHe 
oxtent of land for the маи cewill опу ате tobeconveyed. А plain reading БҮ 
tive OF 


done n. tly, Satin ent 
Tope noe oe Hind ms agone made ps 
> th the ben 
or wi with the est our oc Sega 1 he а to the ps Psi" D fe, à 
ЫЛ л зер Out uadar, EOD of procesua] nature rises 
ihe section.. „Orders under 19 (1) (b (i es coins ушыра nant i determining thé 
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caesis parties and the orders mder sub-scctiong (2) and (8) arc in effect orders finally giving 
misterios ( working out the rights ad liabilities di und der sub-section’ (1). cuiu i 
(1) are appealable at the карс landlord’ and the tenant. 
"The provisions of the Act as amended by Act [ 01960) limiting the extent ofland to be. pon; 
Seyed fop a peice fixed by it, are applicable to actions instituted previous to the amendmen 


It cannot be said that the tenant has pired an vested right in the matter., Under the common 
only righ a tenant who had put upa superstructure is only 
to rémove the structure on the expiry of the е "THe : gne an option о исан ое 


А “The okdect ofthe Act was б Aford proteciod & thé tendat from eviction, and the right of purchase 
that was conferred upon him was only to that limited extent. No valuable right of the tenant can be 
said to betaken away-when the Amended A Act limits the extent of the land that has to be con 

to him and for a prevailing price. 

' The order of remand made by the Appellate Court directed further enquiry umder section 9 of 
the Act and there was по final Judicial adjudicatión or determination of the rights of the tenant. . It 
cannot be said that the order of remand limited the scope of the enquiry and the full extent of the 
land must be directed to be conveyed to the tenaht. 

. — Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Judge of, Salem dated апа. March, 1962 and 
made in Appeals Nos. 1 155 ап and 167 of 1961 preferred against, the order of the Court 
of the District Munsif, dated 4th January, 1961 and made in I.A. No. 200 of 
in No. 216 of 1957, etc. 3 Tw wu 

© D. Ramaswami Ayyangar and R. Krishnamachari, für Petitioner. NO oe ч 


:, _ Б. Gopalaswami Ayyangar, Т. M. Chinniah Pillai and T. 5. ~Palanisiogeiuncihi, 
for ‘Respondents. ee 
` Fhe Court delivered the following ` bx 

Jovcment.—This revision has been еа ге the defendant i in a suit ‘on 
ejectment, whose application, under section 9 (1): of the Madras City Tenaüts" 
Protection Act, 1921 (hereinafter referred to as the Act) bas been dismissed by thé 
learned District Judge of Salem on appeal 


. - The plaintiff in the suit is a Devasthanam 1 resented by its pies 
The trustee had leased the property to the defen t under a its managing 

for a period of five years on gnd August, 1950. The’ defendant ное di the 

tenant, had been authorised to put up structures on the property and live therein 

during the leased period. After the. expiry ‘of the lease, the. suit was instituted, and; 
while the suit was pending, the Act was extended to Salem on 29th January, 1958, 

and thereupon the present petitioner came out with the application under section 

9 (1) of thes the Act, and that has given rise to the present proceeding. The application 

of the petitioner was dismissed in the first instance ‘by the trial Court on an erroneous’ 
view as to the scope of section 12 of the Act, and, on'appeal therefrom by the. 

petitioner, A.S. No. 294 of 1959 оп the file of the District Court, Salem, the order 

of the trial Court rejecting the petitioner’s application under section 9 (1) was set 
aside’ and the matter remanded to the learned District Munsif for disposal of the 

matter in accordance with the provisions of section g of the Act, the learned District 

Munsif to fix the price of the vacant site. This order had been ‘passed on 27th of 

Eebruary, 1960 and was not the subject of any revision or appeal. Pen the 

remand, the Act was amended by Madras Act XIII of 1960 on 27th [uly,1966. ndét: 

the amendment, the Court, on an application under section 9 (1) of.the Act; has 

first to decide the minimunr, extent of the.land-which may. be necessary, for. the; 
convenient en joyment of the tenant. There was а change also in the manner-of, 

valuation of the site. Prior to the amendment of 1960 the value of the site; ‘should, 
be determined at the lowest value within seven years next preceding the date of the: 
order. ‘But under the amended provision the alas should be the average for. three - 

years immediately before the date of the order. Based on the provisions of the- 

amendment, additional and reply statements were filed by the plaintiff and defen- 

dant, the plaintiff contending that only the minimum extent o land, necessary for, 
the convenient enjo t by the tenant should-be directed to be sold.. A point 

was also.raised for plaintiff that as trustee the plaintiff had no right to convey 
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or sell the suit land, and that; therefore, section 9 of the Act would not be applicable. ' 
The learned District Munsif held that the suit site was not attached to the temple 
or used for any purpose of the temple and as such inalienable property. It was not 
property which the trustee. had no power to alienate at all even for purposes of 
necessity or benefit. The District Munsif overruled the contention on behalf of 
the tenant that under the terms of the remand order the Court was bound to direct 
conveyance of the entire. site leased and could not go behind it and apply the pro- 
visions of the Amended Act. He found that an extent of land of an area of 2,100! 
sq.ft. necd alone -be conveyed by the plaintiff to the defendant, and, as ou its 
price, he fixed at Re. 1 persq.ft: Appropriate orders were passed on these findings, 
directing deposit by the tenant of a sum of Rs. 2,100 into Court within a petiod of 
four months. inst this order appeals were preferred both by the plaintiff and 
defendant A.S. No. 155 of 1961 by the plaintiff and A.S. No. 167 of 1961 by the 
tenant. The principal contention of the plaintiff—and it found acceptance at the 
hands of the learned District Judge—was that the land in question was not one com- 
ing within the meaning.of section 9, as the trustee had no power to convey ог sell 
the land leased to the tenant except for necessity or bencfit. Incidentally the plaintiff 
‘also claimed a.higher price than that fixed by the learned District Munsif and 
wanted also the extent of the land to be conveyed reduced. The tenant, by his 
appeal, contended that the rest of the site which had originally been leased should: 
be directed to be conveyed to him. He also contended that the price fixed 
was high. The learned District Judge, while. Holding that section 9 would not 
apply to the suit land and that therefore the tenant Cannot have. the benefit of the 
option for purchase provided therein, also held that the tenant, if he was entitled 
to a sale, could have only the extent of 2,100 sq. fect as decided by the Hu 
Аз the price, the learned District Judge, on examination of ће evidence, 
found'that the prive would’ very well and justly be fixed’at Rs. v per sq. foot. A 
Commissioner was appointed by the lower Court to inspect the land and. fix the 
necded extent. ` He had prepared a plan and submitted his report with reference 
to the plan. Before the learned District Ju again it was contended for the tenant 
that the Court had no jurisdiction to go behind the remand order and reduce the 
extent of the land that should be eae a Also the applicability of the amended, 
provision of the Act was questioned. е learned District Judge, however, while 
giving his findings confirming the cxtent of the land that wo d have to be conveyed. 
and fixing the price which should be paid therefor at Rs. 2 sq. foot, having 
found that section 9' of the Act was not applicable, dismissed the petition filed: 
under section 9 of the Act by the tenant and Боне the appeal of the plaintiff. 


In the present revision by the tenant, learned Counsel for the petitioner raises 
three points. It is contended that the learned District Judge erred in his view that 
section 9 of the Act cannot apply to the land where the trustee’s power of alienation 
is limited o unos of necessity or benefit. Secondly it is submitted that it was 
not open to the plaintiff to raise this point, he being precluded by the earlier order 
of remand from challenging the applicability of sectioh 9 of the Act to thé land' in 
:question. It is also argued that, In any event, no appeal was competent at the 

"instance of the plaintiff at that stage of the proceedings. Thirdly, it is argued that 
‘the amendment in 1960 of the Act cannot have retrospective effect and affect pending 
proccedings. [ І ‘ : 

. To také up the first point, the learned District Judge, in inst the 
tenant, has followed a decision of this Court in Vasudeoa Pillai Trust v. eelavatky 
Ammal!; where Jagadisan, J., referring to section 9 of the Act, held that a tenant: 
under a trust cannot exercise the statutory right to purchase the demised land if 
the trustee could not sell the land urider a private sale, there being neither necessity 
nor benefit to the trust. But ‘land ’ for the purpose of section 9 is defined in Explana- 
How to that section thus: — . mE , 

." Land? means the intereat of the landlord in the land and all other interestswhich he,can convey. 
under any power and includes also the full interest which a trustee can convey under the power poses- 


ae 
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scd by him to convey trust property when necessity exists for the same or the alienatioxLof the property. 


и for the benefit of the estate or trust.” | ', 


| s e. 
A plain reading of the Explanation shows that the latter portion of the clause is 
only descriptive of the character of the land, that is, it is land which could he, sold 
for necessity or benefit. : It merely excludes inalienable property like the site of 
ње temple proper, property which a trustee could inno circumstances dispose of. · 
o such property section 9 Would:not apply: It is unhecessary to elaborate on this 
ton further a the matter is now concluded by а: decision of à Division Bench 
of this Court in Swmdareswarar, Devosthamam у. Marimüthu! overruling the above 
décision, Ramachandra Iyer, C.J., delivering judgment of the Bench observed : ` 
"In Sisamaxda Gramaxi v. Md. Irmail*, опе of us had to consider the applicability of the section 
toa case where a tenant had put up a superstructure over а part of a Muslim burial ground. The proper- 
ty was ‘res extra commerchon’ undor the common law. Neither compelling necessity nor manifest benefit 
would justify any alienation of the . Itwasheld that the tenant would not be entitled to ^ 
compels sale ofthe land under section 9. is principle which we accept willapply to the site of а 
temple, mosque, church, etc., and properties appurtenant їҺетеїо................ sl 
But the property in the present case is different. ‘It is one which can be disposed 
of by a trustee of a Hindu temple in the context of justifying circumstances, or if 
it were to belong to a Muslim Wakf, by the Mutavalli after obtaining sanction of a 
Court. In regard to such properties, the first question to be considered will be 
whether the original lease of the property is valid. If the lease is not a valid one, so 
25 to bind the institution the persons to whom the пои has been let can hardly 
bo kaid to be a tenant within the meánin of Ue ACE It, however, it is held that 
the lease of the trust property was one made in the ordinary course of managemeht 
or for the benefit or necessity of the institution or’ with the sanction of Court 
the tenant will be a lawful tenant. Proceeding it is stated : ` 
| “Аз we have pointed out, a sa]c under section 9 can never be regarded as one for the benefit of 
the institution, even if there is necemity, a provision which ls a sale at a price which might turn 
ont to be leas than the market price cannot be regarded as justified. Therefore the option to purchase 
conferred on the tenant must be irrespective of any benefit to the institution. The ature evidently 
thought there was a equity m favour of the tenant and he should be enabled to purchase the 
pope месин: hin section 9 of the Act. To construe the section as authorising a sale only 
cafes of necessity would be practically to make it a dead letter so far as vacant lends belonging to reli- 
ious instifntions are concerned. We are therefore with great respect unable to share the view 
Jagadisan, J., in Ths Vasudeva Pillai Trust v. Neelaoathy Ammal*, that section 9 could be in by 
the tenant only if there is to be either necemity or benefit to the institution by the sale. In our opinion 
none of these circumstances need exist ; it would be enough if the tenant of the land had put up a 
X prior to the date of the Act in the cases where the land is not part of the temple or mos- 
сос, еіс. Bui whereit isshown that the originallease was beyond the trustee's powers, section 9 
cannot obviously apply.” ` ; 5 
* Mr. R. Gopalaswami Iyengar, learned Counsel for the plaintiff, contends that 
this decision postulates that the original lease must be valid and binding on tbe trust 
for the applicability of section 9, and that it has not been established in this case 
that the original lease was а valid one. In answer to this, learned Counsel for the 
defendant points out that it was at'no time contended for the plaintiff that the 
lease in question was beyond the power of the trustee. Tt is a lease in the ordinary 
course of management of the trust property. The suit for eviction itself was insti- 
tuted on the basis of a valid lease. The question whether the original lease was. 
beyond the power of the trustee was never raised at any time in the Courts below, 
and being a question of fact, should' not be allowed to be raised in this revision. 
I do not think that the plaintiff can be permitted to raise this point now at this 
еш: Не had every opportunity :of challenging and questioning the lease itself 
and contending that the petitioner was not at all a tenant. On the contrary, the 
laintiff Най has proceeded: оп the basis of the validity of the original lease. 
е learned District Munsif had considered whether the suit site was property 
that was alienable by the trustee, and has held that jt was not property attached 
to the temple or being used for any purpose of the temple as to make it beyond 
the powers of the trustee to alienate even for the purpose of compelling necessity 
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or benefit. -This finding has not been upset by the learned District Judge in appeal. 
It follows that the petitioner would be entitled to claim the option to purchase under 
section 9 of the Act, and that the order of the trial Court itthis regard is correct. ^ 


_ "то take the contention of learned Counsel for the petitioner thatthe appeal 
b the plaintiff was hot competent and that there could not have been any modifi-, 
cation df the order in favour of the tenant by the appellate Court, I may immediately. 
refer to.section g-A of the Act which has been introduced by the amendment іп, 
1960.. It is not the contention of either party that the provisions for ap under 
section 9-А would not-apply to orders in proceedings that were pending at the 
time of tbe amendment. ie 
'. , Section 9-A runs thus : ' 
ri "QA. An afpa shall lie from an order passed [к Cour under section 6, mene 7, section 
- ti the Court to whi would li decree pamed by the Court 
and the decision in much appeal wail be Beal | ae DS кыш , 
t.. Provided that from ap order passed— ; ET" С i 
m @ by the Chief Judge of the Presidency Small Causes Court, an appeal shall lie to the High 
Court, and , . - 


r 


as ч) by any other Judge of the Presidency Small Causes. Court, ‚ап appeal shall lieto the 


The contention on behalf of the petitioner is that an order in question to be appeal. 
able must be а final-order and not any interlocutory orèr. It is contended that 
what all the trial Court has decided is to fix up the price of the site, and that this 
would not amount to a final order. Learned Counsel for the petitioner contended. 
that, under sub-section (3) of section 9, on payment of the price fixed, the Court 
would have to pass an order directing the conveyance by the ord to the tenant 
of the extent of the land for which price was fixed, and that this would be the final 
order which would give the plaintiff right of appeal. It is stated that, in default 
of payment by the tenant of the price or instalment of the price where instalment is 
deed: the application itself would stand dismissed, and that then it will be 
unnecessary for the plaintiff to pursue the matter further. In support of his argument. 
learned Counsel placed reliance on:a decision of this Court in Arunachala Naicker v. 
Ghulam Mahmood Sahib!. That was а case before section 9-А was inserted in the 
Act, and' the question before the Court was whether the tenant, whose application. 
ünder.section 9 of the Act had been dismissed, had a right of appeal and therefore 
could not maintain a revision petition under section 115, Civil Procedure Code. 
It was held therein that, in regard to orders passed on applications under the 'Gity 
Tenants’ Protettion: Act, an appeal would lie ‘if the adjudication- amounted to a 
decree or if the ‘adjudication had the effect of deciding a question in execution in: 
regard fo execution, discharge or satisfaction of the decree. In the course of the 
judgment it is observed’: ^ * ` x Tu 


* ^ A case under section 9 of the Act presents some difficulty: Various orders are contemplated 
under that section. , Ifthe application for the purchase of land is dismissed on the d that the 
tenant isnot entitled tothe benefit ofthe ‘Act, the principle of the decision in Аша. Cater. 
Chandrasekhara Theoar* would a ang the order would be appealable аз а decree. If on. the other 
hand the Court’ pases an order the price for the building, that order, as such may not amount 


‘to а decree within the meaning of section 2 (2) ofthe Civil Procedure Code but in certain cases it 


amount to an.order under section 47 of the Civil Procedure Code. Under section 9 (3) of the City 
Тёдапіу’ Protection. Act final order dismiming the suit is contemplated. That undoubtedly would 
tto& decree and be appealable as such. Therefore where the right to apply із negatived ог. 
ere the application атыс, the conditions complied with and the suit із di an appeal 
would lie under section 96, Civil Procedure Code. But ifan order is one merely fixing i 
or the value of the property, that would only be an interlocu order but in certain cases the effect 
ofthe order would amount to an ае that the са er would not be entitled tq à 
the decree ing to its tenor.. han order would in my: opinion como within the terms 
retin of de Сый Procedure Code and an appeal would lie as а decree. “Therefore in а case 
qte’thére‘is ап ordet ugder the Madras City Tenants’ Protection Act which docs hot of its’ own 
forte amount to''a decree namely adjudicating on the nica ofthe partiesthe. question wotld arisd! 
whether it is an order within the meaning of section 47 of the Civil Procedure Code. *" - š 


1. (1959) 1 M.L.J. 181 at 184. 2. (1948) IM.LJ. A]. - 
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In my opinion, this decision cannot conclude ag to the appealability of orders under 
the; Act after the introduction of section g-A. It should be appreciated that no 
appeals had béen provided previously from the orders passed under the Act, and 
this Court had to apply the general principles of law as to in what circumstances an 
appeal would lie against orders passed there under the Act. This Court; applied 
the well-recognised rule that, t if right is granted by a statute and jurisdiction is 
given to an ordinary Court to give effect to such a right, the procedure, including 
right of appeal that is applicable to proceedings in such Courts, would also apply 
for enforcement of such rights. It was, therefore, held that appeals would lie even 
if they were not specifically provided for by the statute creating the right, if in respect 
of those orders an ap would lie if they were treated as a part of the ordinary 
jurisdiction ‘of that Court. Applying that principle competency of appeal. had to 
be decided with reference to section 96, Civil Procedure Code providing appeals 
from decrees and section 104, Civil Procedure Code providing appeals from orders. 
But section 104, Civil Procedure Code limited the appeals from orders to the orders 
specified i in that section itself, to appeals from orders provided elsewhere in the body 
of the Code and to orders made appealable by any law for the time being in force. 
Hence the s rage тад under the Act was confined to orders which amounted to 
decrees or to orders the meaning of section 47, Civil Procedure Code. ху 


; Now,after the insertion-of section g-A in'the Act, the only question for consi- 
deration is what are the orders under section g that have been made appealable, 
Learned Counsel contended that it must be a final oum aa order finally 
ing of the matter so far as the Court is concerned. ` Arguing thus, it was contended 
that the order in this.case fixing the price so far as the plaintiff was concerned 
should be deemed to be an interlocutory order and not capable of appeal. The Act 
has not defined the orders that are capable of being appealed t. The Civil 
Procedure Code defines an ‘ order’ as the formal expression of any decision of.a 
civil Court which is not a decree. ` It is not contended before me that mérely 
processual orders would be appealable, under section g-A. Where orders are made: 
appealable generally it has never becn'held that interlocutory or incidental orders 
regulating procedure but not deciding any of the matters in con in’ the 
proceeding or affecting the rights and liabilities of the parties are appealable. My 
attention was drawn in this connection to cases under section 202 of the Indiaà 
Companies Act, 1913, where the words ‘order’ and ‘decision’, though wide, 
were held to exclude merely procedural orders or those which do not affect the rights 
and liabilities of the parties. A clue to what orders under section 9 have been made 
ар ble, сап Ье got by reference to the amended section 9 of the Асі. Section 

I) (8, enables the tenant.to apply to the Court for an order that the land]. 

ed to sell for a price fixed by the Court the whole or part of, the extent 
of lands specified in the Жа зен On that application, under 'sub-clausc(5):of 
section 9 (3), the Court decides the minimum extent of land that has to be cónveyed, 
fixes the. price of the minimum extent of the land and thén pases an order that, ' with- 
in a period to be detertnined by the Court not being less than’ three months, and: nòt 
more than three years from the date of the order, the tenant shall pay into; Count 
or otherwise‘as directed the price so fixed in one or more instalments with ok withe 
‘out interest. Learned Counsel for 'the petitioner (tenant) contends that,whereas(the . 
tenant ‘could ар against such an order, the plaintifF-landlord cannot 45,‹в9; ' 
T failto appreciaté tbe reason for the distinction, Learned Counsel relies, in support 
of this distinctions op ‘the’ observations in Arwsachala Naicker: v Ghulam |dMakmood 
Sakib1;: extraetéd above. ‘That decsion, as already pointed, has no applicationrwhete 
an appeal could be filed under.section 9-А.' It must be appreciated thatithe lands 
lord may be aggrieved by the éxtent which is directed. п conveyed? Heanay 


also be rude ie -by the price fized; The tenant.also may be. aggrieved rby 
йе, түрт he & ог. the price which has been fixed. Under sub-section (3), 


then maleate decedere Eug 


toput the landlord into 





“1, (1959) 1 MEL. 181 at 104, 7 Лл; SA cots гом 
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of Cotmscel for the tenant that the plait? could appeal after the final order. for 
conveyance ій made, does not appeal to me, as the landlord may properly feel aggrie- 
ved even by a provision for payment of the price in instalments, The Court has;a 
discretion to spread the payment of the price in instalments over а period of three 
. The Court'has also discretion to award or not to award interest. The 
ША may not be aggrieved by the order for conveyance ; but he may be aggric- 
ved by the order directing the payment in instalments spread over three years and 
providing for no interest or as regards the rate of interest. These are the decisions 
. which do affect the rights of the plaintiff.. A right of appeal is a valuable and subs- 
tantial right and the Court must be anxious not in any way to cut down or impair 
the right where op aoe eo е admits of it. Where the effect of an 
otder under section 9 of the Act is such as in any way. to deprive or affect the right 
. ofa party, which could make the party aggrieved by the order, it must be held t 
the order is an appealable one. It is significant also to notice that, while in the 
unamended sub-section (3) of section 9 the order that the Court had to pass on pay- 
ment of the price was referred to as final order, the word ‘ final’ is not fourid in the 
present amended section. . Н . 

-In my view all orders under the section referred to in section 9-A which are not 
merely processual are appealable under section 9-А. It will be seen that orders 
under section 9 (1) (5) are in effect preliminary orders determining the rights and 
liabilities of the parties and the orders under sub-sections (2) and (3) are in effect 
. orders finally giving effect to and working out -the rights and liabilities declared 

under sub-section (1) Vicwed thus also, orders under section 9 (1) (b) would be 

pealable both at the instance of the plaintiff as well as of the defendant. I would 
il record that the question of appealability was not mooted in the lower appellate 
Court. Both the plaintiff and the tenant had ‘preferred appeals. It has assumed 
importance to the tenant only in this Court,.and learned Counsel for the petitioner 
obtàined leave to raise’ grounds regarding appealability. For the reasons stated 
above, I see no substance in the contention that the appeal. Ьу the plaintiff before 
the learned District Judge ‘was. not competent, and that, therefore, the order óf 
' the learned District Judge raising the price payable by the tenant was bad. --° 


.,- Learned Counsel for the petitioner then contended that the Courts below erred 
in applying the provisions of the Amended Act, limiting the extent of the land that 
the landlord has to convey and in fixing the price in terms of the amended provisions 
of section 9 of the Act. It is contended that the tenant had a vested right by. the 
order of remand for conveyance іо: him of.the entirety of the land leased and for'the 

' price ih terms of the unamended section 9, that is, at the lowest market value ыза т 
t within seven years preceding the date of the order. Learned Counsel мош ‘cons 
tend-that the date of the order in this case would be the date’of remand which direct; 
ed a conveyance in favour of the.tenant under.section gor the Act. I am unable 
fo accede to this contention., It cannot be said that the tenant has acquired any 
vested right in the matter, .The tenant had ño right under the common lay to put 
chase.the land at any price. Under.the common law as well as under the Transfet 
оё Act, the only right of а tenait who һай. put up structure.on leàschold 
land:taken on terminable lease is ошу їо remove the structure at the.time of delivery 
of possession on the: termination of the lease, "The nght-to éxercise an option ‘of 
purchase of the: land is given to the tenant only under the Act. -Itiis a privilege 
conferred on him by, the. Act. . By the order of remand directing the District Munsif 
{о fix a price and dispose ofthe matter'in accordance with the provisions of the Act, 
the tenant does not'get any vested right. . It will be sech that, if he does not pay the 
price within the time fixed, his application, gets dismissed. It is only on payment 


` gn order for conveyance in’ his favour:isimade. If the tenant does not desire, the 


ole fà S. M. Transports (P.); FEN e ad Май, Subba Rao, I deliver! 
1 Court, observed ;, - Wn A 


1: KER З.С. M IM.L.J.(S.Q.) 8.0. 964 at 874. 
. me bh ath шї 


lahdlord cannot compel the tenant to purchase the land.'. | обе, o n 


udgment of the Supreme. 





ғ їг t 


146 ; (1964) 1 An.W.R. (8.0.) 146 : A.I.R. 1969.: 
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' " The question that falls to be considered is whether the second right, namely, thé right ofa t t 
to apply to the Court for an order the landlord to sell the land to him for a price to be 


‘The fact that the right is created not by contract but by a statute. cannot make a difference in the con- 
tent or the incidents ofthe right : that upon the nature and scope of the right conferred. The 
ight conferred is a right to» Ifsuch a rjight;conf: ugdera contract is not a right 


‘pending proceedings has been the subject of consideration by | Srinivasan, J., in 
Gnanaprakasam v. Mahboob Bit. In-that case while the landlord wanted the new 
provision to be applied, the tenant objected to the application of it, contending 
that it could not be regarded as retrospective. It was argued that valuable rights 
had been creáted in the tenant under the old Act, and that could not be taken away 
. by the amendment of the Act before the termina tion of the proceedings which had 
‘commenced under the old Act. Discussing.the question of retrospectivety, the 
learned Judge observes : NOVEM Ae M 
"Since the policy underlying the Act was only the protection of the tenant from eviction, the righ + 
that was conferred upon him was only to that limited extent and if the Act as amended defined tbat rt 
only in relatión to sgoch extent of land that would be n for his convenient enjoyment, it 18 
-cult to see what valuable right of the tenant was taken away by the amendment. It is true that under 
the unamended Act, “ tho tenant could ask for а sale of the entire extent of land'that he was in posses- 
sion of and notwithstanding that hardship might be caused to the landlord, the old Act made it ‘possible 
‘for the tenant to secure the sale of the entire extent to him. It is common knowledge that during the ` 
recent years the value of immovable propertics have appreciated to a great extent and there ap- 
pear to be no reason why the tenant should bo given & considerable extent of land at the expense of 
the landlord and at a considerably lower price than the prevailing price, if what all the Act intended to 
xlo was to Ihe asa HR VDO rhe герс ноп t he right of the tenant to secure a con- 
voyance of only such portion ofthe holding as would be necessary for his convenient enjoyment dots not 
to my mind affect the right that was created in the tenant, that right bei only а protection against the 
eviction. It was not and could not have been the intention ofthe Lei te eioh the tenant at 
the expense of the landlord over and above what was required for carrying out the policy of the Act.” 


“This judgment has been followed by Anantanarayanan, J., (as he then was) in 
Govindammal v. Duraisiwami*. - It, therefore, follows that the Courts below properly 
applied the provisions of section 9 as amended in. 1960. Ё А 

Nor do I see any substance in the point that, the order of . remand limited the 
scope СЁ ће further enquiry and the full extent must be. conveyed ib the tenant. In 
'the first instance’ the tetiant's application under section '9 of ‘the Act was dismissed 
‘on an erroneous view as to the scope of section 12 of the Act.’ The appellate Court 
-on a correct interpretation of section 12 of the Act; directed further enquiry on the 
"application under section 9 of the Act. There was no final judicial adjudication or 
-determination of the rights of the tenant under the Act in the remand order and it 
could not be, in the very nature of things. The amended provisions being retros- 
pective have been properly applied to-the tenancy in question. 

Within the limited scope of this revision petition, learned Counsel for the peti- 
tioner cannot attack either the findings of the Courts below as to the extent'of the. 
land that need be conveyed to the tenant for his convenient enjoyment or the ` 
"price. As already pointed out, these matters were determined on substantial evidence 
‘which was available before the Courts below. The appellate Court differed 
‘from the trial Court with regard to the price on relevant and material grounds.’ 


. In the result, the revision is allowed and the order of the trial Court directi 
‘conveyance to the defendant of the specified extent of 2,160 sq.ft. is restored. 
subject to the modification that the defendant-tenant will have to: aya sum of 
Rs. 4,200 for the price instead of the sum of Rs: 2,100 which the trial Court directed 
the tenant to deposit. The tenant is given time till 25th October, 1965, for 


- . 1825 and 2029 of 1960. 
o. 1190 of 1960 and Q.R.P. Nos. 


l 43962) 1 M.L.J. 254 at 257. 
18 . 
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deposit of this amount of Rs. 4,200 into the trial Court. If the tenant has already 
deposited the sum of Rs. 2,100 in terms of the decree of the trial Court and has. 
not withdrawn the same, he shall deposit the balance within the aforesaid time. 
The parties will bear their respective costs in this revision. Е 
V.S. ———— Petition allowed. 
IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
Present :—Mr. М. ANANTANARAYANAN, Officiating — Chief Justice . ANI» 
‘Mi. Jusma М. NATESAN. ` 
Reserve Bank of India e Appellant™ 
- 0. » D ‘ z g 
Vasanthi Ramán' : 20 2 oo’, Respondent. _ 
Вёитоё Bank of Diéia Act (II of.1934) and Foreigh Esckenge Regulation Act (VII of 1947), єой 18-B— 
its сай ‘ permission їй Form CPU to United éir fa ct Reserve Bank і 
гезне снай сна SE u Rat iid, raion уа TRR a зды 
A writ of mandamus will not issuc, unless a person, corporation, or an inferi tribunal has to per- 
from a public duty which that agency neglects or fails to`perform. . 79 


^ шжу alice е. exchange 
situation, adversely, whether directly or, indjredtly, would be included within the scope of the Bank's. 
regulatory powers. 


A person would have по enforceable right to obtain such a permision, unless the Bank is exceeding 
ace , or is acting arbitrarily. The corollary зз that the Bank-has no duty to grant the permission, 
а ре а E when that principle is adumbrated, after a. 
consideration of NU creat factu: the question, whe 

' adopted, is really irrelvant. No s will lie. 
. > The claim of the t is not based upon any right and the power of the Reserve Bank to res- 
trict permission is not іп dispute. What is claimed is that the restriction ought not to be impdsed where- 
the tolr abroad does not directly impinge on tHe foreign resourgca. от involve the relcase-of^ 
fore . That is too limited a View of the-powen functions of the Bank. The matter 
dr be not merely in relation,to the facts of a given-instance, but in relation to а policy and to 
the concert € consequences, direct or indirect, ofa large number of such cases. - 
peal under-clause (15) of the Letters Patent against the Orderofthe Honour- 
able Me Justice Srinivasan, dated at у, 1955, в end made in the exercise of 
the Special Original Jurisdiction of the. ourt in Writ Petition No. 2477 of 1 
presented under reat 226 of the - Constitution of Indis. te issue а Еа Жей 
сеа the: respondent therein to. grant: the petitioner passage for her journey 


to London and back by granting the necessary permission to her travel agents Messrs. 
Best and Company Private Ltd., Madras, to book the passage for her journey from. 


India to the United Kingdom and back. 2. | 
V. К} Thirwvenkatachari, for King and Partridge, for Appellant. 


N. S. Raghavan, for Respondent. 
The Judgment of the Court was delivered by 


Anantanarayanan, O.C. j.—Mrs. Vasanthi Raman, the wife of a high Executive 
in Mesars. Best and Company (Private) Ltd., whose husband was at the time in the- 
United Kingdom on official business, applied to the Reserve Bank of India (here 
appellant) in the Exchange Control Department, for the issue of permission in 
Form ‘Р’ for passage to the United Kingdom by an Airline. In her affidavit, 
in paragraph 4 and the following. paragraphs, she. states that her first cousin, 
Dr.R. Sridhar, employed in America on a large salary in Purdue University, was 
himself proceeding to'the United Kingdom, and desired her to gd over there to meet 
him for certain domestic consultations of a very private character. Dr. Sridhar was. 
(=r ay Т, » 


*W.A. No. 162 of 1965. 505 77 1 * Jt September, 1965. 
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very advantageously situated ‘to defray all the expenses of her stay in the United 
Kingdom, particularly as her intended period of stay was not to exceed a month. 
Certain letters Pts from De. Sridhar were produced by . Vasanthi Raman (respon- 
dent) as evidence of his undertaking to defray her expenses, of stay, and also thereby 
demonstrating that she would not any release of foreign exchange for her 
tour. Notwithstanding those foe de ceed that the Reserve Bank of India, 
purporting to act in accordance with "e vie pokey Pee шет. 
ment of India, declined the permission. According to the Reserve Bank, clearance 
for passage abroad will not be granted in respect of what is known as the “ Guest 
hospitality ” or “ Private hospitality " scheme, except for meeting parents, sons and 7 
daughters. As all attempts by her to persuade the Reserve Bank to adopt - a: 
different attitude to her case proved futile, she instituted a petition under Article 
226 of the Constitution, e ES a the issue of a writ of mandamus or other appro- 
priate :writ constraining the кыра ОТУИ 


The Reserve Bank of India, Madras, opposed the writ procecaing, and con- ` 
tended, briefly stati the pleas that their refusal to grantthe ion in Form ° Р” 
was perfectly jus ‚апд ‘in accordance with the latest policy adumbrated by the 
authorities of the Bank at the highest level, and approved b the Government of 
India, in regard to the regulation of foreign exchange. The Bank of India 
(here appellant) pointed out that there was no legal obligation or duty on their 
bi grant auch’ d permistion in that seme: tie prayes bor tbe iue ol ат го ам т 
was misconceived. There was a contention, apparently urged at one stage, that 
the чуй нк Dl of the respondent to proceed to the United m was. more for the 

a holiday to be spent with her husband (Mr. К ), now there on 
Slat busines, than for really any urgent objective connected with Dr. Sridhar. 
But in the arguments before us, this was'not further pressed. The main conten- 
tion before us was, as before the learned Judge (Srinivasan, J.), who heard the writ , 
petition and directed the issue of a writ, was that the'policy was adumbrated in 


order to conserve the foreign resources available to this country, already 
at a low.ebb ; the disco t of travel abroad upon.this kind of “ hos- 
оо E о 


or such conservation. The indirect co uence of the free grant of permission in 
such cases was, in the analysis undertaken. by the authorities of the Bank, to shrink 
the remittances in foreign currency to this country to a very marked extent, and to- 
adversely affect the foreign exchange position;, already, unsatisfactory. P da 


sua De karned Judee (Srinivasan, J> referred to séction 18-B of the Foreign 
Pschange Regula MO Act VII of 1947, and also to certain other sections of that Act. 
The power of the Reserve Bank to regulate foreign exchange by the modes contem- 
lated by the Reserve Bank of India Act I1 of 1934 and the Foreign Exchange Regu- 
[ноп Act VII of 1947, has never been: in dispute at any stage of the proceedings. 
After broadly defining the position, the learned Judge Sven ) examined, in. 
some detail, the arguments addressed before him by the learned Advocate-General 
on behalf of the Reserve Bank, on the conceivable adverse effect on foreign exchange 
resources, of the ion in this case, if granted, and’ in‘ similar casés. The 
learned Ju these‘ possibilities to be conjectural, remote and quité 
unsubstanti He sare referred to the present ‘principles of tion of . foreign. 
exchange wi with regard to passage clearances by the Reserve’ embodied in. 
Circular No. 3 dated 15th April, 1965, and the current Press-Note, dated 21st May, 
1964. ln his view, these did not appear to interdict the clearance of passage in'cases. 
where no release of foreign exchange, even for any incidental expenses, „маз sneer 
The criterion, as enunciated by the аре Judge, was as follows :— 


jid ^ аер. tet » De 


"ео qe mind, ales ће transactions inval sling in foreign cange, n0 реја of ie 
Act, па rule framed th hertuuder no итогу Sole d on any person or by thé provisions of the 
Act can ' interdict such а transaction‘’ ES 
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darned Judge фета F, G. Rom v.. Stats of Madras!, and observed 
ihat ores wand question of a fundamental right, there was no law prohibit- 
ing, He thought that the: large powers conferred on the Reserve 
CE "with сы, to the regulation of fore exchange, | dox subject to the 
basic re "ment, "that travel “abroad should Be placed : und ст an ‘interdict, only 
where itinvolved a drain on the ‘foreign exchange resources or, carnings of the 
country. Finally, he directed. the issue of a writ of тадафтш i in terms prayed, for.” 
` Thé Reserve Hof India has instituted thiś appeal. * Apart from the merits 
of the present case, itis strenously contended for!the а pellant ‘Bank thata very уйа] 
‚ power to-be exercised by the Bank, tós safeguard the ofeign’exchange resources of 
this country; is affected- y the decision ; fòr, in all likelihood, such a: ‘decision may; 
in its‘wake, lead to'the' ifisti tution: of mailj'applicatiois of this kind оп the ground 
that the expenses of travel! abroad? will be rhet їй foreign ‘Curren by some’ person 
resident 'abrodd, ahd? im conseqtiénce,"that: the case’-ditectly involves no foreign ex: 
"change. It is this precise category of cases that has been carefully considered by 
. the authorities, and placed under a ban, i in the context of the present unsatisfactory 
foreign exchange position, owing to-the very cónsider ble’ indiréct’ consequences on 
the exchange position'.that such instances may involve. The’ entire problem’ ‘is 
Sf considérable interest ‘anid of sore importance, айа ciun wd) те at the out- 
set; to set far пе lega ition “to. the 1 Reserve’ Bank and its чо 
—-^т©дшаїе 0 for ; before: Teed e e further: to! Ner (D atialyie the "grounds on 
whioh tHe! Bank claims the right.to withhold ' its аа i s y category of i instances. 


The Preambles:to botki the Reserve Bink of Tndia Act It 01934 arid the Foreign 
Exchange ‘Regulation.Act VII of 1947 are themselves -of interest on this:aspect. 
"The Preamble to, the! former Act states that itis expedient to constitute.a Reserve 
Bank fot India fo régulate.the issue of bank notes and the keeping of reserves with'a 
view to securing thbnetary stability in India, and gencrally.to operate the curren 
and credit system of the country, to its advan „Те secorid clause of the Preamble 
refers to a:doubt, in the disorganised state of the: monetary systems ‘of ‘the , world, 
whether it: would. be feasible: to. пр determine. à permanent basis. for the. 
Indian monetary: systerh.-c Similarly, the Foreign Exchange Beigu, Act MES 
in its Preamble;: that .it is, moe ээли Реда. 

E exedienéin te edShouife ef fisctal istered of I o fedvide fox the redlion совно 
E cu cnm ad ccc ee ee 
on.” , бе M i 7 wood Mtl 7 3 7 LH pot VOD be 
Under sectio 7 of thé Reserve Bank’ of India Act,” the .Central Government шаў 
make and, the Bank may receive, such directions from the Central Government, 
from time to time, as that Government might consider a in the public 
interedt: “Under section 17, clause (3) (4), and section’ rh ole we (aa we have the 
powers of the Bank defined, which included powers, df purchase and sale of gold, 
coin and’ foreign exchange. Unde magia tae ate Ace the Bank is clothed 
with’ powers in respect of transactions in ‘foreign’ exchange, and for authorising 
purchases and salts of foreign exchange: - When we turn to'the ' Foreign Exchange 
debui “Act, we find various 'restrictions' imposed upon transactions in foreign 
on paymentsin respect ‘of blocked accounts, iipport ahd export of currency 
and. bullion etc., under. sections 4 (1), 5; 6, 7, 8 and 9. еншш шеш 
the present context is section, 18-B w. enacts that, ` 

“ No airline, shipping company or travel tshall, exco teli Abc ке каре 
athe Reve Bank, Ea ale i sica Оз Баш oy ty bess heen binary 
person а passage for а journey, the whole or any part of w ch is outside India. ' Ё 

The broad situation is thus clear beyond айу doubt, The Reserve Bank has 
statutory duties and powers, in this vital respect. Indisputably, any transaction 
or act which has repercussions on the foreign exchange resources, or the potential 
reserves, of this country, either direct or indirect, is a matter that concerns the 

Reserve Bank, and its policy. That policy has suffered alteration from time to time. 





1. (1958) 2 M.L.Ja 413. ^ a 
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The latest situation can be gleaned from three documents. They are, firstly, the 
Press Note on foreign travel, dated 21st May, 1964 that weearlier referred {0 ; 
secondly, the Circular to Steamer, Airline, Freight and Travel Agents, dated, 15th 
April, 1965, both of which were noted by the learned Judge ; and thirdly, a valua- 

ы ; memorandum of Foreign Travel, prepared by the Controller of 
Foreign in the Central Office ofthe Réserve Bank of India at Bombay, 
now made available to us. The truc situation, both with to the foreign. 
exchange position and the policy laid down by the authorities of the Bank, in regu- 
lating permits for travel ab can be set torth as follows: , | 


Inward remittances to India were of the tune of до. у crores in foreign currencies, 
under several heads, in-1956. Subsequently, these remittances have shown a steady 
decline, and they stood at 58 crores in 1961. The note hasises that, in spite of 
doubling of the number of tourists, the recorded figures of receipts on account of 
tourism was only 4.7 crores, whereas it ought to have been 9 to 10 crores. Leakages 
in foreign exchange were detected, as occurring in a п of modes, and it was 
considered vital to control the booking of for travel abroad, in cases 
where no release of foreign exchange was called for.’ Tt was -under those: circum~ 
stances that Form * P ’ referred to by the writ petitioner (respondent) was evolved. 
The situation in June, 1962 stood thus : (a).cases where the traveller had been grant- 
са foreign exchange for his travel abroad involving no further question ; (5) 
the traveller. obtains the specific approval of the Reserve Bank on the ‘ P? Form 
or (c) the traveller was in the category of persons covered by апу eua permission 
granted by the Bank. Category (b) consisted entirely of cases that of the res- 

ondent, where the traveller desires to до abroad without obtaining a release of 

reign exchange. Originally, there was a “ Guest hospitality scheme under which 
such travel facilities were pérmitted with a fair latitude, where, а person abroad 
undertook to defray the expenses of the Indian Tourist abroad. Such persons 
radin hospitality, might be friends or relatives." When the exchange position 
worsened considerably, the authorities: came 'to the conclusion, after a study, that 
the indirect consequences of thé free grant of pértnission jn such cases were, very 
adverse to the foreign exchange position. Hence; a decision was finally taken not 
to grant * P? Form approval for proceedirig abroad, except for meeting parents, 
sons, daughters. “There: were certain exceptional categories, such as travel for 
obtaining special’ medical facilities etc., which 0 not concern us. It is in this 
setting that we have to detérmine whether the learded Judge (Srinivasan, J.) was 
justified in his decision that, in the present case, a writ of mandamus should issuc, 
constraining the authorities of the Bank to grant the permission. 

It appears that атыш of two kinds were advanced before the learned. 
Judge, upon the provable modes in which cases of this category might worsen the 
oreign exchange situation. lt was contended that the booking of passae, 
even by an Indian Airline, involved a trip abroad, whith necessarily entai 
expenditure for that Airline in foreign currency. Establishments abroad had to 


be maintained, and there were also questions of refuelling and -repairs abroad." L, 


The learnea Judge here stated : 


« Буер if Air Indie did not book а single from India to any foreign port, it would neverthe- ` 


less have to expend in the shape of foreign ange upon its ont-of-India ishments. Itis not the 
fact that a person books a to a place abroad that calls for an expenditure of foreign exchange 
in connection with those cstabluhments." ` ; ! i L.X 


The second line of reasoning was that every such booking might be at the 
expense of some other potential or possible booking, by a foreigner proceeding from 
India abroad, in the latter contingency, foreign exchange would be directly earned 
by the company. A third argument was that, in any event, remittances in foreign 
curpex¢ies_to this country would ре affected b nich cases, in. a variety.of ways. 


The learned Judge had no difficulty in these. arguments, in regard to-a ~ 


concrete case like that of the respondent, as, admittedly, the respondent had not 
asked for the release of foreign exchange for her stay abroad. The learned Judge 


a 
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‘concluded that the act of the appellant Bank in declining the permission was arbitrary 
and beyond the scope qf its authority. E 


| We have very car full considered the matter, in the light of the argument- 
addressed before us; and-the record. In.out view, the difficulty really seems to 
have arisen' because of thé. inhperfect character of the arguments addressed before 
the learned Judge. '' Admittedly,’ they did not cover this vital aspect of the indirect 
сойкес Ога free grant'of permission in this Саїсдогу'оЁ cases. As far as мё 
are able to gather from the record, the learned Judge is not correct in the conclusion 
that there has been no prohibition upon cases of travel abroad covered by Form ‘ P.’ 
where no foreign exc › суеп for incidental expenses, was sought for. On 
the contrary, the earlier Ргев Note and Circular, read in conjunction with the 

Memorandum of the Controller of,Foreign Exchange, make it clear beyond any 

‘doubt that in these cases, where no release of foreign exchange was sought, an 

. interdict was nevertheless placed, except im those restricted instances of visit to 
parcnts, son or daughter resident abtoad. We are fully-convinced that the autho- 
rities of the Reserve Bank have adumbrated such a restrictive economic policy, only 
after deep consideration, and a careful study of the trends of detline in the foreign 

exchange situation of this country, and the grounds therefor. Clearly, there is a 

vital distinction between the magnitude of a co uence, and its character, that 

is, whether ‘it is direct or indirect. Obviously where the consequence directly 
affects. foreign exchange, even to a small ‘extent, the interdict is justifiedpas the 
learned Judge himself points out. But even where the consequence is indirect the 
magnitude might be ing, owing-to the large number of cases involved. 

When such a situation arises, control becomes essential. Nor is it very difficult 

to sec how such indirect consequences might flow, from.the very grant of permission 

in all conceivable instances of this kind. .Those resident abroad, who undertake 

to defray the expenses of Indians proceeding abroad in that manner, might well 

v in return, that similar hospitality will-be extended towards thei friends and 
ations Mr ho сш for appreciable periods of duration ; with the inevitable 
consequences t they пау fail to make remittances -in foreign currency. That 

_ might at least be one atiye factor, -for the steady decline of the volume of remit- 
tances from abroad. S lóng as this is one of popa а н consequences 
of not controlling the grant of | ission in * P? Form instances, such restriction 
cannot be challenged, either as re its legal validity,.or its geriuineness. Experts 
may well differ in such a matter, but if the policy is genuinely followed and adhered 

77 to, and there is neither any discrimination nof infringement of a fundamental right, 
the Courts will not interfere. . ‚ х ў бо: 

It is clear beyond doubt that a writ of maxdamus will not issue, unless a person, 
COrporeriam or an inferior tribunal, has to perform a public duty, which that agency 
Def or fails to perform. Аз stated in Halsbury's Laws of England (Simonds 
Edition), Volume 11, page 84, 


“Tts (writ's) purpose is to defect of justice accordingly it willissue, to the end that jus- 
tice may 5 PEE in all cases, D iie isa сута rights and no крес lani Sey ae 
enforcing that right.’ i 
In Shivendra Bahadur v. Nalanda Collega? their Lordships of the Supreme Court 
pointed out that, РОА the aue of tie weit of mandamus, there must be a legal 
duty cast upon the Corporation, and the petitioner must have a legal right to enforce 
the performance of the alleged duty. In Devasahayam v. State Rajagopala A , 
J., cited the dictum in Joint Anti-Fascist Refuges Commities v. Megrath®, to the effect 

.- that “ the touch-stone to justiciability is injury to a legally protected right.” - It is 

‘also interesting to note that in V. С. Row v. Stats of Madras which has been cited 
T the learned Judge, Rajamannar, C.J., also referred to the observations of 

. Justice Frankfurter in that-very decision : 
——————————ÓM——ÁÀ 


1. (1962) 2 5.40.7. 208: AIR. 1962 S.C. 3. 95 Law Edn. 817. 
1210. NND 4. (1953) 2 M.L.J. 413. 
2. (1958) 1 M.L.]. 38, 
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“ Justiciability depends on the existence of a right protected under the common law, statutes, 
or the Constitation.’ 
Tn the present’ case, and we shall discuss this immediately following, the infringement 
-of a fundamental right is not averred by the respondent. Whatis averred is that 
the application of the respondent involved no foreign exchange, and, consequently, 
that the Bank (appellant) acted beyond the scope of its statutory power in rejecting 
‘the application. 
We have already seen that this is not the case. The very criterion, as stated 
‘by the learned Judge, that “ jurisdiction consists undoubtedly only in ensuring that 
the propósed tra abroad does not involve any expenditure of foreign 
"which would otherwise be'available to the Govetnment of India," includes indirect 
ences also. Otherwise, the interpretation would defeat "the very purpose 
"with which the Reserve- Bank has been clothed with powers of regulation, under 
"Һе Reserve Bank of India Act and the Foreign Exchange Regulation Act. We 
аге of the view that the learned Judge has expressed the principle in too restricted 
a manner, when he states that can be no interdict “© unless the transactions 
involve a dealing in foreign exchange " ; we think that the true criterion is that 
transactions which, by their character, may affect the foreign exchange situation 
adversely, whether directly or indirectly, would be included within the scope of the 
Bank’s regulative power. This analysis shows that the respondent has no enforce- 
able right to obtain such a permission, unless the Bank is exceeding its power, or 
‘is acting arbitrarily ; the corollary is that the Bank has no duty to grant the permis- 
‘sion, enforceable in Jaw, so long as it is acting upon principle ; when that principle 
adumbrated, after a ‘consideration of relevant factors, the question whether the 
‘Court may ог may not agree with the policy adopted, is really irrelevant. 


The learned Judge has referred to V. С. Row v. Stats of Madras! in: connection 
"with a passage therein relating to the right of a citizen to travel abroad. Learned 
{ойлы for the respondent does not claim that infringement of any fundamental 
right is involved, on the facts of the present case. The only fundamental right that 
could be conceivably relevant is Article 19 (1) Qi relating to freedom of move- 
ment. As observed in Basu's Commentary on the Constitution of India (Fourth 
Edition), Volume I, page 662, that freedom has three із: (1) the right to move 
'from any part of his country to any another part, (a) the right to move out of 2 
country and (3) the right to return to his country from abroad. The second & 
is not explicitly covered or teed by the Constitution. As a matter “ot 
comparative Constitutional , it is of interest to note that, in pa ee 
American Constitution, such a right has been upheld in Kew v. Dulles? uced 
from the word ‘liberty’ in relation to the ‘ Due Process’ clause. In V. G. Row v. 

State of Madras1, Rajamannar, С. J., towards the conclusion of his judgment, refers 
to such a freedom or right, and its value to the citizen. ‘Phe learned i 
(Srinivasan, J.) points out that'there is no law prohibiting the exit from the coun 
as such, or entry into it, by an Indian citizen ; we agree with the learned Judge in 
his view that the absence of such a prohibition may, in itself, be significant. But 
this is really travelling further a field, than із essential for the present case. The 
claim of the respondent is not based upon any such right, and the power of the ' 
appellant Bank to restrict the permission is not in dispute. What is claimed is | 
that the restriction ought not to [пап imposed where the tour abroad does not directly 
impinge on the foreign exchange resources, or involve the release of foreign exchange: 
But that is too limited a view of the powers and functions of the appellant Bank, 
and we definitely consider that the matter should be judged, not merely in relation 
to the facts of a given instance, but in iue to a policy, and to the conceivable 
consequences, direct or indirect, of a large ларе of such cases. a 

For the foregoing reasons, we are of фе view that no writ ОЁ mandamus can 
issue in the case, and that the appeal by the Reserve Bank of India, Madras, should 
succeed. The rule nisi is discharged accordingly. "There will be no order as tó 
costs. 

V.S. dee EE | Petition dismissed. 





1. (1953) 1 MLL.J. 413. 2. 357 0.8. 116. 
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. ascmability at other points is really in the nature of an ехешрііоп.' The 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Prent ;—Mnr. Jusrias P. RAMAKRISHNAN AND Mr. Jornos К. 8. R AMAMURTI- 
B. V. Bhatta . T 1 .. ` Petitioner" 
у. 


й тһе State of Madras represented Ьу the icu Commissioner ` 
Madurai 


of Commercial Taxes, . Respondent, 


` Medras General Sales Тах Act (I of 1959), sections 3 (2) and 10—Presumption 
Meme Eu in rM үш 


Underthe charging of the Madras Géncral Sales tax Act, the turnover of mles of good» 
аз defined in the Act, i liabi ble to tax and the benefit {езше ере p йын or non- 


asscascc is entitled to the benefit of such exémption із on him. Section 10 of the present Act only con- 
на the provisions of the law asto Чеп of proof found in sections 3 (2) and 5-B of tho carlier 


Though it is truc to somo extent iMate Denon going to a photographer's studio to have а photo- 
graph taken depends on the special skill of the photographer, still the y of copies by а photo- 
grapher is a sale of the pho ph.and it'cannot be said that the work is only in the nature of а con- 
tract of labour or skill. То, termine whether or not there Һаз Deos a dale. of the article, the value 
of the labour at compared with that of the materials аа be taken, into account. In cases of 

ea) photogiaphers the object is to. les as possible as his customer will 

andtosellthem tohimforaprofit. It mim other p arts like the work of a sculptor 

or painter designed in each case.for dne, individual ae d ` 

Petition’ under section 38 of the Madras General Sales Tax Act read with 

section 115 of Act V of 1908- “praying the High Court to revise the order of the Sales 

Tax Ap Pe Tribunal, Madras, dated 3rd May, 1963 and’ made in Т.А. No. 
231 of 1962 2 


De KY Masnakskisundäram, for Petitioner. po es Np Ege v SY | 
T. Selvaraj. for, the Government “Pleader on behalf of the Respondent. 
. The Judgment of the Court was delivered - -by І IE “Л 


Ramakrishnan, FA Fot the assesment year 1959-60, the | asicessce. (revision 
petitioner Before > us), а dealer in | radios and electreial goods at Singaratope, Tiruchi- 


EU "S n H ` кз 


1 


ок assessed" inter’ alia fot" the Ming itens of türnover, which are now: 
e t ` à e ч ud tex’ ш 1 и uu ГА КЕ! 
лэ. oo Rs. ар... 
“j. rd 24 od s 114,924-73- г 
х2, ‘Photo. House Studio receipts | эмб tag б, Ит * ra 2,02830: 


During the year of assessment, uñder item 5 ofthe First Schedule to the Madras 
General Sales Tax Act, 1959, radios‘were assessable’ at the point of first sale in the 
State at the rate'of-7 per cent. The assessec was able to show the prior history of 
his transactions in second-hand radios, from which it appeared that Rs. 4,619 

ted really second sales. But in-regard:to the balance, he was unable to subs- 
tantiate his contention, and therefore he was assessed as the first dealer in respect of 
the balance. This is item (1) above. In regard to the second item, the contention 


. of the dealer (assessec) was that they were Же contracts for work and labour and’ 
е 


not sales of goods, and therefore not assessable to tax. - The ‘Joint Commercial- 
Tax Officer, the Appellate Assistant Commissioner and finally the Sales Tax Appel- 
late Tribunal, who examined the claim of the assessee at the several stages of assess- 
ment, ap ee Ppa disallowed his claim and the amessce has come 
to this in revision. 


The petitioner-assessee contended in reed to the first item in dispute, that it 
represented sale of old second-hand radio sets which the assessee had purchased in. 
for new radio sets sold by hiřn to customers; апа that . therefare they should. 

not be assessed as first sales in the State, at his hand. He also urged that the 
authorities below applied the presumption under section 10 of the Madras Generak 
пи тшше ——————-——————- 


7^ T.C. No. 192 of 1963 (Revision No. 128). "| ith September, 1965. 
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Sales Tax Act, 1959 (the Act) wrongly. That section says that the burden of pro- 

ing that any dealer or any of his transactions is not liable to tax under the Act, 
hal Не on the dealer. According to the learned Counsel appearing for tho assessee, 
the озеш оиа ео some reasonable material or evi- 
dence that the sales in question were actually first sales in the State, and the posi- 
tion ought not to be presumed ab initio in favour of the Department. He contended 
that the charging section, section 9 (2) of the Act of 1959, which reads : 


“ Notwithstanding anything contained in sub-section (1), in the case of goods mentioned in the 
First Bchedule, the tax under this Actahall be ble by a dealer at the rate and only at the point 
specified therein on the turnover in cach year relating to such goods whatever be the quantum of” 
turnover in the year,” 
itself would imply an obligation on the Department to prove in the first instance, 
that the sales in question were first sales. oy after that initial burden is discharged, 
by the Department, can section 10 be applied calling upon the assessee to prove the 
exemption in his favour. Learned Counsel called to his aid, the decision in Kundan 
Lal v. Custodian, Evacuee Property, dealing with a presumption under section 118 of 
the Negotiable Instruments Act and also the decision in Collector of Customs v. 
Sampathu Chetty2, a case under the Sea Customs Act. He also referred to the fact 
that the old Sales Tax Act of 1939 embodied in the second proviso to section 3 (2), 
a clause laying the burden on the assessee to prove that the sale was not a first sale. 
The assessee’s learned Counsel mentioned that the burden of proof stated in the above 
manner, in the second proviso to the old charging section 3 had been given up and in 
the 1959 Act, the rule as to the burden of proof is only as Jaid down in section 10. 
On the other hand, the learned Government Pleader referred to section 5-B of 
the 1939 Act, which stated that the burden of proving that any dealer or any of his 

transactions was not liable to tax under section 5 or section 5-A shall lie on such 

dealer. Section 5 and section 5-A dealt with transactions either exempt from tax 

or assessable at a single point. Ita to us that under the charging provision 

in the Sales Tax Act whether under the 1939 Act or under the 1959 Act, the turn- 
over of sales of goods as defined in the. respective enactments, is liable to sales tax— 

vids section 3 (1) of both the new Act as well as the old Act—and that the- benefit. 
of assessability only at a single point and non-assessabillity at other points is really 

in the nature of an exemption, and the burden of proving that this exemption is. 
available to him is laid on the dealer. The reason for it is obvious. In almost 

all cases, the question whether a sale is a first sale or a second sale will be primarily 

a question of fact. This will be entirely within the special knowledge of the dealer,. 
and it is for him, who is in;possession of the material facts to supply them. Such an: 
obligation of discharging the burden of proof can be deduced. from section 106 
of the Indian Evidence Act, apart from section 10 of the Sales Tax Act. What 

section 10 lays down is, therefore, the same broad principle enunciated in section 

106 of the Evidence Act, that the onus is on the person who is in possession of special 
facts exclusively within his knowledge, to disclose them to the Court, when he seeks. 

to obtain any benefit for himself on the basis of proof of those facts. In our 

opinion, section 10 in the 1959 Sales Tax Act only consolidates the provisions in the 
1939 Act about the burden of proof found both in section 3 (2) second proviso and: . 
also in section 5-B. 


In the present case, the assessee-dealer was in a position to supply the necessary 
facts which would prove that his sales were second sales in regard to a turnover of only 
Ra. 4,000 and odd. Because he failed to disclose similar facts in t of the dis- 
pue assessed in respect of it, Ifthe dealer been careful, 

е could have obtained from the persons, who sold these radios to him, the parti- 
culars of the prior purchase, whether they were purchased, in Madras from other 
dealers or whether they were purchased from dealers outside the Madras State. 
In the case of the latter, the turnover in the hands of the assessee even though it 

: related to second-hand radios sold, will be first sales in the State. Even assuming 






qe IMJ. (8.0) 48 : (1962) 1 An WR. 
S.C.) 43: ALR. 1962 5.0.316, 
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that the particular customer was not able to preserve the sera purae bill 
' „Ше assessee could have. obtained an affidavit ога declaration im then and 
` there, régarding the anterior history of the radio. In view of bis failure to furnish 
lei essential particulars, the levy on him on the disputed turnover has to be 
upheld. ` 


` Taking m second point—Photo House studio réceipts—the turnover is а 
small sum of Rs. 2,023-30 nP. Learned Counsel for the petitioner-assessee has raised 
an-jmportant point that the supply of photos and photo copies by a professional 
photographer to his customers, 18 really for the execution of a work of art, and that 
the bargain by the photographer with his customers, is really a bargain for work 
апа labour and not for sale of specific goods or chattels. In this connection, we 
"were taken through the early English cases dealing with the distinction between a 
bargain for sale of goods ad a contract for work and labour. Clay v. Yates!, was а 
‘case where a printer agreed to print for the defendant in that case 500 copies of a 
treatise at a certain price per sheet including paper. Pollock, C.B., observed that 
-even іп'е case of a work of art, whether in gol silver, marble or plaster, where the 
, application of skill and labour was of the highest descri tion, and the material was of 
' no importance as compared with the labour, it would be'a case of work, labour 
and materials and the case of the printer was a contract for work, labour and mate- 
tials. Martin, B., another Ju who took part in the decision, observed that the 
book might not be worth half the value of the paper on which it was printed, but he 
"would be entitled to recover for his work, labour, and materials supplied and this 
is in strictness, work, labour, and materials done and provided by the plaintiff or 
the defendant. In Le v. Griffin’, a contract to'make a set of artificial teeth to 
fit the mouth of the customer was the bargain that came up for examination. The 
"Court of the Queen’s Bench came to the conclusion, that it was a contract for the 
sale of goods and not a contract for work, labour and materials. The Judges who 
-dealt with the case in Lee v. Grifi*, were of the opinion that the decision in Clay v. 
"Yates", turned upon the peculiar circumstances of that case arid that it would apply 
"ошу to a case where a precisely similar &ituation' would arise. Crompton, J.; 
observed : | 2 E 


tract before the portrait was completed. When the plaintiff sued for the agreed 
ке portrait the King's Bench held that the contract was оле for work and 
ned поі fu the sale of goods es the substance of the contract was that аКШ 
and labour should be ised upon the production of the portrait and that it was 
-only ancillary to that contract that there would pas from the artist to his customer 
-some materials, viz., the paint and the canvass in addition to the skill and labour. 
The udges distinguished the facts of the case in Clay v. Yates’, and the facts in Læ v. 
Стуба? and came to the conclusion that on the facts of the particular case their 
ing was justified, However, it is interesting to point out that iSlesser, L.J., 
"who took part in the decision in Rabinson v. Graves?, at page 591 of the report 
‘expressed his opinion thus : : . 
“I will guard myself, however, by saying that I only decide this case upon its own particular 
facts. There may be cases where portraits are ordered in circumstances which would constitute 


the contract onc for the sale ofa picture аза chattel. Inthe circumstances of thiscase, however . 


where the portait ofa specific lady was ordered to be painted, and where, I think, the defendant 
“who gave the commission impliedly contracted that the lady should e sittings in order that the 
“work might be executed, I think it js impossible to зау that the mere ultimate delivery ofthe picture · 





constitute a sale of goods.” R 
l. п 156 B.R. 1123. 3. L.R. (1935) 1 K.B. 579. 
2. (1861) 30 L.J.Q.B. 252 : 121 Е.А. 716. х 
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Greer, L.J., also added his view : 

HT eae hae «would like to add that'in deciding as we have done we аге not deciding anything, ` 

which is necessarily contrary to the decision of Mathew, Ј., in the shortly reported case of Isaacs v. 
Hardy, which dealt with à contract of a very different kind, namely, where a picture dealer, whose 
sole object was to acquire something which he might sell in his busmess, engaged an artist to paint and 
deliver to him a picture of a given subject at an agreed price. It must not be taken that we are in 
any way overruling the case or decidmg whether it was right or wrong." 
Again in J. Marcel Lid. v. Tapper*, the defendant ordered from the plaintiffs a 
mmk jacket for his wife. After inspecting several skins he chose a colour and select- 
ed a style for the jacket. The price was £950 After referring to the decision 
in Læ v. Grifin®, and Robinson v. Graves‘, the learned Judges observed : 

A high degree of skill and craftemanship goes into the making up а fur jacket such as was made 
dor the defendant in this case, but it was no more than making an article for male to the defendant on 
ате а order. Icannot discover anything to distinguish this from the case of an ordinary article 
"which it is part of someone's business to supply and which he makes up to special measurements for 
‘the customer. It requires skill, labour and materials to make it, but the purpose of the transaction’ 
isthe supply of the complete article and the receipt of the price.” ; ` 


The transaction in the above case was, therefore, treated as a sale. . 
Benjamin on Sale (eighth edition) has referred to the early English decisions and 
Gbserved- that, ) 


“ the dividing line will be in many cases a difficult one to draw. 'The rule in Le v. 
'Grifia*, by Blackburn, J., may have been а simple and clear cut principle, but life is пої clear 
‘cat and is notin such water-tight compartments asthe universal application of such a rule would 
require.” x 
Therefore, the learned commentator observed that, R 

“ not merely the result of the contract but the intention of the parties must be considered. 
"Was He реро and intention of the parties to transfer a chatte] (when made) or to employ labour 
and ma to produce a result? The difference may perhaps be illustrated by a man who goes to - 
an artist and says : ‘Paint my portrait’ and one who gods into an artist's studio or an art shop and 
says ‘sell те а picture.’ í ' : : 

-It appears to us that when a customser, who goes to a photographer's studio 
and the photogra s services to takea picture, E Bargaining uut 
merely for the i ae whieh. ne ынет се ight be a person of very 
high skill in his trade) pe е Pee eae t to supply.from that 
negative as many copies of the finished positives as the customer may require. There 
‘may be cases, fie сатре of students in a college, engaging a photographer to 
take pho Васа: екоо EX and ee many copies of the group 

as there are students, The number of copies may sometimes run to 
dreds, There can not not be any analogy between such a case and the case, for 


example, dealt with in Robinson v. Graves*, where an expert artist was to 
paint the portrait of a lady. The test to be applied in such cases is also not the differ- 
ence between the value of the materials and the value of the labour em ‚ ав 
pointed out by Lord Reading, C.J., in Rex v. Wood Greed Profileering ilte 5; 


“The cases of Lee v. Grifia*, and Isaecs v. Hardy!, show that to determine whether or not 

there has been the sale of an article the value of the labour as compared with that of the materials, 
‘cannot be taken into account.” 
Further, when the number of copies to be taken froma negative runs to large 
numbers, the value of the bromide paper used for the es does play an important 
part in the price of the copies. One case that directly dealt with a photographer's 
"work came up for consideration in Australia in the decision in Federal Commissioner of 
Taxation v. Riley *. In that case no question as to the sale or sale value of the photo- 
graphs was raised, because the learned Judges observed : 

“That the transaction is a sale is not, and doubtless could not, be disputed.” 


oc wer ыст ишен А ше | 
invo in the production of photographs, because under the Australian enactment 


1. de Cab ERA. 5. (1919) 89 L.J..KB. 55. 
2. (1953) I AIL E.R. 15. 6. (1985) 53 C.L..R. 69. 
8, аро . Q.B. 252. 

4. (1935) 1 К.В. 579. 
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sales tax was levied мамы of somata As Nevertheless,’ 
certain observation of the which have a direct bearing on the ques ~ 
Gon whether a photographers work Garolves a contact for labour qal ИЫК 
or sale of goods, may be quoted : ius 

“ The end of the organised busines of е h her is to produce as many copies of 
picture as his customer will buy, йош tok wire view top tar nti lila 
other productive arts in tho fact that its products must be designed in each case for one individual, and. 
шз жеши ee But it is a process practised commercially to to product, 
an article which will bo bought. А tailor must attempt to fit his individual customer and the manu- 

of ornaments might claim that his designs had an aesthetic purpose." : 


It may also be worthwhile to point out that a pher does not 
surrender his negative to the customer, but keeps opremercial photogtahe customer, 


at any future time, when he wants more copies, can come and indent upon. The 
bargain is for supply of copies as finished goods and npt fora contact of labour. 


The Patna High Gourt followed the decision in Federal of Taxation v- 
ley, as well ta a caeli deciion of the Madhya Pradesh High urt in. 
D. Masanda & Co. v. Commissioner of Sales ' ‘Tax?, in M: Ghosh у: State of Bihar? 


In this High Court, in D. P. Roy Chóundhurj v. State of Madras, Veeraswámi, J.” 
had to decide whether the well-known pieces of statutory in the Madras Marina 
“ Triumph of Labour ?* arid of Mahatma Gandhi, eii the famous sculptor, 
D.P. Roy Chowdhury, was sold by;him to the Government of Madras and whether 
be was liable to pay sales tax on the price. The learned Judges held on the facts, 
that the petitioner (sculptor) was not a dealer and that in supply; the two. pieces. 
of sculpture, he did not effect sales of them in the course of trade or tss in such. 

cases, and therefore he was not liable to sales tax. /The circumstances of that case 
are clearly ble, when we deal with a professional pho pher, who 
takes a photograph, шере nee: and еы to his customer a ‘number 
of copies prepared out of that negative. In Й. . К. Baraskar v. State of ‘Madras, 

Тас J., ME the opinie of the Bench, "had.to deal with a, case where an 
assessce was engaged in dra wing pictures for remuneration and handing them them over to 
busineæ firms of printers, Wok thereafter printed them in,hundreds and thousands 
of copies for sale or présentation.. Adopting the; ‘principle laid доми in the ‘English 
decisions and following е. decision -of Veeraswami, J,,' in D. Р, Roy. Chowdhury v. 
State of Madras, the learned Judge held that the artist in that case did not effect sales. 
of the pictures he. painted ог drew. ‘That case again is distinguishable from. the one 
we have to deal; where the assdasec is -a- photographer rons on а commercial scale 
the business of- studio photography. ^ s> woes 


- We, therefore; confirm the order’ of ‘the “Tribunal i in TT to the dispiited 
turnovers. - The ‘revision. case, ‘is, о о dismissed. , 


н ЙЫМ ку уклы “жы GR eg A Xy uno A ш ый 
гый Sub 59e Put puru ЕМУ duo o ien ui r 
$ uat Pt. E Hiec Б, 4 a pA Р NS EE ЖЕ. 
ms 3 Du Wu. En і n 
EN ' О ДЕРС ES КР ЖЛ udi e Y a Ae. x у 
m de aqu IUE SIS ТУ Йй. fci Sae ep DE rpm Т eges ue 
oo a ss 
1. (1985) 53 СІК. 69. У * 4. 1965 12 8,Т.С, 865, : 
2. {ioe 8 8.T.C. 370. 5. 148.T.C.615.. 
3. (1961) 12 S.T.C. 154. 6.° 18 S. T.C. 866. 
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. - IN THE HIGH COURT, ОЁ JUDICATURE AT MADRAS. 

' Present :—Мв. P. Crion- ЕНУ, Chif Justice AND Mr. ]овттов Ж. Si. 
RRAMAMOURTI.: 
"Ihe Coimbatore Sri Ellaichandu Chettimai Vinayakar Koil . 
i by Chettimai' C. Nanjappa Chettiar . Appellant* 
` 1 D., Й 
The Comisiones HLR. and G.E., Madras, formerly the Board 

0. Commissioners for Hindu Religion Endowments, 

"Madras , | dd Loe e Respondent. 


tae Hindu: udine FEndicment: Ad, a of 1927), ‘section 9 (12) —'" Temple " —Pxblic. trust— 


` Public trusts are those contd for the benefit of the, public ‘at large or some considerable 
-portion of it answering a particular d escription. In private trusts the ben interest is vested 
absolutely in one or more individuals who are, or within а certain time зк ы definitel 
ed. In case oft Mec paie the test to Words i ЫШ cone 
“whether the tight a Hina eligi. Brey te t ^w pec or. 
on. B the P the temple is to ed 
p EM igi етар d кн ш head., they .would 
-constitute a section pss fy which: ‘be’ an ак у дЫ” 


« ` The well-known teststo décile whether a temple is кашты or public one is to sce winether th the 
temple is located inside à private house or a public building, whether the idols are permanent! 
Jed on pedestals intide-the temple, whether there are permanent archakes appointed for ihe шна 
Pok in he temple, whether the озари in: ‘public in procession periodically and public 
make offerings on that occasion and во on. г 
Appeal under Clause 15 of the Letters Patent Wm the decree of the Hon’ble 
Mr. Justice Ramakrishnan dated 20th. , | in Appeal No. 27 
i MEER e District ишраюела ОР. No, 
39 of Í | 


Ne ' Venkatarama ‘Appear, for Appellant: 
The Government Pleader, (А. Alagiriswami), for Raroia 


и 


The: Judgment of the Court was delivered -by ^ 1 0°" 7 [^ 
Chandra Raddy, C. This appeal peal is filed agii the judgment of our learned’ 
"brother Ramakrishnan, J., No. 27 of 1959. The dispute relates to the 


Ellaichandu Chettimai Утааг il'in Coimbatore. A petition was filed under 
‘section 84:of the Madras Hindu pen Endowments Act for declaring it to be a 
te, temple., This petition was by tHe Board on the ground that it 
-was а temple within the dox E of the Act. The ieved 
presented a petition under section 84 (2) and (3) of the Act (ll of 192 
Need o Te OS OTI set eee iat order Being of the opinion that the 
institution in question was a témple within the’ definition of section 9. (12) of Act, 
the District Judge, Coimbatore, that petition. It is this judgment that 
-was challenged in Appeal No. 557 of 1959. Concise in the гош of the 
‘rial: Court as to the character of the temple, Ramakrishnan, J., dismissed the appeal. 
Tis this view of the learned Judge that is under challenge in this Letters Patent Appeal. ^... 


The contention raised by learned Counsel for the ap t is that there are no 
‘features in this case which would justify the conclusion of the Courts below that the 
‘temple in question is governed by section 9 (12) ofthe Act. Before we deal with the 
-soundness of this contention it is convenient to state briefly the facts which led to 


conl 


temple in question was founded by Nanja јарра ends саа Шаша Chetty, 
there was а 


Ain ana tiie кнн pe 
“partition in that at management of this temple and its properties 
a ie mene ea EN Peria Nanjappa Chetty. He 








* L.P. А. No. 19 of 1964 against Appeal No. 27 of 1959. — - 25th March, 1963. 
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, was i to perform the kattalais as usual. Some time later, under the 

terms of the dharmasasanam deed dated 17th April, 1902, a registration of 
' which is marked as Exhibit А-4 the management of the temple was commi to 
eleven persons who were said to be interested in the institution, These persons 
were to administer the affairs of the institution and its properties sibject to the - 
vision of the concerned Chettimai and his lineal descendants. It a om 
that document that the properties, the income from which was being u for the 
expenses of the temple, constituted the endowments of the institution. Nothing was 
heard of this institution till we come to 1949 when О.А. No. 22 of 1949, giving rise 
to this Letters Patent Appeal was ted before the Board of Commissioners for 
Hindu Religious Endowments, for the relief mentioned above. 


The contention that the institution is not à temple within the ambit of section 
9 (12) of the Act is once again sought to be sustained herein. The argument 
presented by Sri Venkatarama Ayyar, learned Counsel for the a t, is that as 
the temple was founded for the t of sixty families attached to the religious 
"headship of the ap t Chettimai the templé should be excluded from the 
. purview of the Hindu Religious Endowments Act. Аз supporting this proposition 
reliance is placed on a passage in Lewin on Trusts occurring at page 15 : 
__“ Another division of trusts is into pablis and privets. By public must be understood such as are 
constituted forthe benefit either of the public at large or of some considerable portion of it answering 
tras апд charitable Hau ocu qu T а а In pri 
trusts the beneficial interest favestedabealutelyin axe or moro livida who ton er D а рсітаіе 


time may be, definitely ascertained and to whom, therefore, collectively, tnle under some legat 
disability, it is, or within the allowed limit wil] be competent.to control, modify or determine the 
trust. - ; 


On the basis of this passage it is urged by Sri Venkatarama Ayyar that the subject- 
пабег Of this enquiry should be treated as а i one for the reason that 
that was and maintained for the t of individuals who could 
be defini ascertained, oiz., the sixty families attached to the religious leadership, 
of the a t Chettimai. 

Before we proceed to discuss the merits of tliis contention we will do well to 
гаиа PE d Mukherjea’s Hindu Law of Religious and Charitable 
Trust found at page.185 (1952 edition) : ` А 

ао анаа аиса сапе пае ee 
at с Я te trust 
Gonecrn only füdividus иа л. peas te к i be the material or spiritual benefit of 
individuals and fimilies could not rankas а charitable trustin h law which must be public in its 
character. In Hindu Law however, it is competent for a donor to create а roligi trust, the benefit 
of which is confined to tke members of a particular family or the disciples a particular reli 
- Во far as Debutter endowment is concerned the esential test to distinguish a private 
КООШ. асе of worship is, whether the right of worshipping the idolislimited to the members of 
a i family or group or extends to all persons the Hindu religion. " ' А 


It is seen from these passages that if a trust is conceived in the interests of the public 
i i description, it 


Could it be posited in this case that this temple was founded and maintained 
for the use of an individual or individuals that could be definitely ascetained > 
At the outset it must be mentioned that neither Exhibit А-3 of 1886 nor Exhibit A-4 
of 1902 render any support to the. argument that the temple was intended for the 
benefit only of families that pertain to the ре аш Онар -Fhe case that 

‘the temple was meant for the se ‘of the sixty families is put forward for the first 
time in“this litigations. iig' that it were so, we find it difficult to accede to 
the proposition advanced for the appellant: It*should be remeinbered that the 
beneficial interest i$ supposed to accrue only to the families that à acknowledge the 
religious leadership of a particulai"'Chettimai. There can be’ littte-doubt that 


1). NANJAPPA CHETTIAR 0. Н. R- & С. E. (Chandra Reddy, СУ). ^ 15} 
this would be^a fluctuating number. This g may be diminished by families 
ceasing to acknowledge the religious leadership if cis Chettinials on ш исе 

more families of this community professing to follow its lead. It is therefore 
difficult to satisfy in the instant case the test of definite ascertainment. What 
may be sixty families at a gi time might increase to a hundred or even two 
hundred, or, might diminish to ten or fifteen. In such a situation it cannot be 

ised that it is a private institution founded for the benefit of one or more 
individuals that could be definitely ascertained-coming within the rule stated in the 
passage in Lewin on Trusts. On the contrary it could be safely asserted it is a 
public trust constituted for the benefit of a considérable portion of the public con- 
ко passage quoted above in Mukherjea’s Hindu Law of Religious 
and Cha : | ; 


ё 


е Trusts, 
It is useful at this to. look at the definition of.a ‘temple’ as contained in 
section 9 (12) of the Hindu Religious Endowments Act. | 


“*Temple’ means а place, by whatever designation, known, used as a place of public religious. . 
worship and dedicated to, or for the benefit of, or uscd as of right by, the Hindu ty or any , 
section thercof, as а place of religious worship." ` 
It is not disputed that tbis institution is used as a place of public religious worship, 
the only dispute being whether it was not dedicated to, or for.the benefit of or used , 
as of right by, the Hindu commumity or any section thereof. On the material 
available here, there can be little doubt that it was being used as of right by the 
community or at least a section of it. We are unable to assent to the contention of ' 
learned ‘Counsel that the families that are attached to a particular Chettimai do riot 
constitute а section of the Hindu community. In our. considered opinion, even on 
the assumption that the use of this temple is to be confined ‘to such of the. families. . 
as acknowledge religious leadership of a particular Chettirnni, they do constitute. 
a section in the Hindu community. There is ample authority for this view of ours.. 


As early as 1916 it was decided by a Division Bench of this Court іп Миа 

v. Perianmam Chetty, that a temple dedicated for several branches of some 
families of Nattaukottai Chetties was a public temple within the meaning of section. 
92, Civil Procedure Code. That case dealt with a temple called Ilyathankudi. 
temple claimed by certain families of the Nattukottai Chetties as their private temple. 
While negativing that contention Wallis, G.J., who spoke for the Court, remarked’: 


“There is, therefore, inouropinion, nocase for holding that the temple is the private property 
ofthe Izyanthankudi Kovil Nagarathars. Even if it had been shown that the temple was founded. 
for the use of this rsection of the caste, which consists of several families not shown to be other- 
wise than very tly related to one another, we should, as at. t advised, be inclined to hold 
that they ate a section ofthe public and that section 92 із applicable.” ' 


This ruling was followed by this Court-on several occasions. 


In Ramanatha Ayyar v. Board of Commr. for H.R.E.; Madras* ; Govinda Menon and’ 
Basheer Ahmed Sayed, JJ., decided that dedication of a temple to a section of the- 
Hindu community. -be sufficient to bring it within the definition of a temple ^ 
within the meaning of section 9 (2) af the Act. -There a temple which was situate 
in Nurani village was claimed by the grama samuham as their private temple. This. 
claim was rejected by the Division Bench. which heard the case, accepting. the 
principle enunciated in Muthia Chet v. Perianna Сћейу!. While discussing this 
topic thé learned Judges referred to the observations of Mitter, J., in Nabi 
Grac v. Provtics: of Веке, to the following effect « i ES 


“ The essential difference between a private and a public trust is that; in the former, the benefi , . 
ciaries аге definite and ascertained sie evans or who, within a definite tme, can be definitely ^^ 
ascertained, but, in the latter, the bencticial interest must be vested in an uncertain and fluctuating ` 
body of persons either the public at large or some considerable portion. of it answering a particular- 
description." PIN" MMC E : ae NES 


B — =. te ee —— —— — — А ——— —— oe 
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“There can be little doubt that the persons entitled to resort to thertemple fall within 
the class of an uncertain and fluctuating body of persons—ither, the public at large 
от some considerable portion of it answering a icular description. . As we have 
already stated, the followers of a реа thettimai: are a fluctuating body of 
"persons and they form a considerable portion of the public answering a particular 
description. ^, ^, ТЕ uat e fr! A oed 
+. There are several judgments ofthis Court which contain the same principle 
‘Reference in this context may be made to an unreported judgment of a division 
"bench in Sri Chidambareswara Sipagami Ambigai "Temple у. The Commr., Н: R. 8. C. Е. 
апа. P.S. VE. M.. Ramanathan Chettiar у. The Commr., H.R!‘ 8C. E., Madras!?, 
and in M.PL. K. Lakshmanan Chettiar'v.. The Commr., :H-R. ӘС. E., Madras, 
"which adumbrate the same principle. Our attention has not been drawn to any 
ruling of this Court or of other Courts which struck a different note: It follows 
that even othe ‘basis of the beneficial interest being limited to the persons that 
follow the religious’ lead of a'particular “Chettimai the, temple in question is a 
"public one in the’ connotation of section 9 (12) ofthe Act. :- ' £u m n 
` We will now deal with cases called in ' aid:by Mr: Venkatarama А as 
кшн кїрр to -his claim. .Аї the forefront of his argument learned Counsel 
cited € decision of thé Supreme Court in Deoki Nandan v. Murlidhar? . 
t assistance this pronouncement renders to Counsel for the еи: 


-precincts or residentjal quarters but'in a EM building constructed for that very ona 
"vacant site. And as pointed out in Delroose Begum v. 


private. 
‘temple js performed , by an archaka inted from time to time. And lastly, there is the fact that 
there was no temple in the village, there is evidence’ on the side of the plaintif that the 


` ^! The temple in question‘ answers the tests indicated above, “viz., that the temple 
-is not within рев of residential quarters, but is-situate in a public place. 
‘Indisputably the Siy i installed on à pedestal aud it Having a garbagraha. It is 
“not disputed that there is a permanent archaka performing worship in the temple. 
As the tests laid down by.thelearned Judge in the'passage extracted are ed 
"the temple must be held to be a public one. А ‚Ж 
-In the i t ‘case in addition to the above features there ‘are other insignia 
-of a public temple, viż., there is а gopuram, the deity is carried in procession in the 
lig streets on a number of occasions in a year and at.that time the public make 
-offerings. Thus this judgment of the Supreme Court, far from supporting the 
-contention öf learned Counsel, negatives it. , . С: : 
` We-may now refer to a passage in Ganapathi Iyer's Law relating to Hindu 
.and Mohamedan Endowments, at page 167 of the second edition called in aid by 
the Counsel for the appellant: : UN spé S . 
о — "Where archakas or priests have been appointed to make the puja or worship and other servants 
"Such as reciters of Vedas or Tamil Prabandhams (in the case of Vishnu temples), or Tamil Tevarams 
i aes ао dd is evidence to show that the temple is 
l ` 
-Again, this statement of law renders disservice to the appellant. 


1. Appeal Nos. 272 and 357 of 1961. * (195 1 MELJ. 8.0. 28. . 
2. Appeal No. 12 of 1958 (unreported). 4. (1875) 15 Век. 167, 196; 


C 


RA 
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The decision in Ths Madras H.R.E. Board v. Detvanat Ammal! is also not of 
much help to the appellant. "That was a case where there was no need of dedication. 
and the temple was of recent origin. There the worship was maintained and the 
expenses were met from out of the funds of a particular person. In that position 
the claim that the temple was a private one was upheld. The learned. Judge 


said: 

“ In the absence of any property being dedicated for the maintenance of worship in the temple 
it is difficult to hold that the temple has been dedicated to the public." 
Such is not the situation here. Exhibit A-4 makes it abundantly clear that 
properties were dedicated to the temple and that the expenses of worship were 
met out of the income therefrom. That apart, P.W. 1 had specifically stated that 
members of the appellant Chettimai endowed their properties to the temple. The 
case cited above is therefore distinguishable and is inapplicable to'the instant case 
and the principle indicated therein cannot govern the instant case. 


In Subbiah Pillai у. Commissioner, H.R. ® С.Е. (Administration) 1, 
relied on by the appellant it was held that a temple which was founded by the 
plaintiff's family was a private one notwithstanding the fact that some members of 
the public were shown to be worshipping: therein. 


The distinguishing features in that case were that the temple was situated not 
only adjacent to the plaintiff's house, but the plaintiff had access and entrance to 
it directly fram his house and there was an iron gate at the main entrance indicating 
that the plaintiff exercised some control over the right of people to offer worship 
in the temple and that the gate was always locked except when puja was performed 
by the шы. Further, there was no permanent archaka for the temple. The 
entire properties belonging to the temple were in the possession of the plaintiff's, 
family. . No member of the public interfered with their management and possession ' 
ofthe properties. Апа, no member of the public, as a matter of right, was allowed 
to worship in the temple. s ` 


Here, as already stated, the temple is situated at a public place. There is 
abundant evidence to show that the members of the public accustomed to worship 
in the temple in large numbers. It appears from the evidence of R.W. 1 that 
there were festivals in the months of Purattasi and Margazhi and that there was no 
restriction for any section of the public worshipping the deity, in the temple. P.W. 1, 
though he did not belong to this Chettimai, was in the habit of worshipping in this 
temple. He does not state that at any time he obtained the permission of any of 
the persons belonging to this particular Chettimai before he entered it for worship. 
It is further in кк шу. that a deity from another temple would be taken in procession 
to this temple and a е number of people at that time would come to thi аре 
for worship. 'Admittedly there are a number of shops within the precincts of thi 
temple. Members of the public used to conduct bhajanas in the temple in question. 
It also transpires from Exhibit A-4 that a public school is being run within the 
premises of this temple. All these are circumstances indicative of the public 
character of the institution. 


In this connection we may refer to Exhibit А-3 which says that certain 
kattalais had to be performed in the temple and that there was a nandavanam 
attached thereto. It is also recited that the things mentioned therein were done by 
the ancestors .of the parties to the document by way of charity which implies that 
this was meant for the benefit of the general public. It is worthy to note that under 
Exhibit A-4 the management of the institution and its аре were entrusted 
to eleven ns who were shown to be interested in the’ institution and that a 
number,.of festivals were being performed in the temple. Thus it is manifest that 
this temple, has all the features of a public institution and there is no justification 
to exclude it from the purview of section 9 (12) of the Act, We are therefore not 
persuaded that cither the District Judge or our learned brother Ramakrishnan, J., 








1] (4953) 2 M.L.]. 688. 2. T LW: M“ -2 
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who haye disallowed the claim of the a pellant have gone wrong in any way. In 
our considered opinion, this is the only legitimate conclus usion that could be reached 
in a case like this: The evidence on record amply justifies their conclusion that 
this Ellaichandu Chettimai Vinayagar Koil is a public крк within the sweep of 
section 9 (12) of the Act and it cannot be excluded from the purview of the pro- 
visions of the Act. 


In the result, the appeal fails and is dismissed with costs. 
R.M, ———. | Appeal dismissed. 


{ү 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. CHANDRA ас Chief justice, , AND Mr. Јоғпак 
K. S. RAMAMURTI. . ; 


. S. Sama (died) and others ` | so. Appellants * 
р. . | i А 
Presidency Talkies (Private), Ltd. » : Respondent. 
i ‘Damagss—Failurs by edges to return’ the wie ө rdi Miner of damage 
pledged having no market or earning capacity— quiin \ 


Contract Act (LX of 1872), section We ee eee ир гити the articls pledged—A rticle 
having no markei valye—Moeasure of 
: Civil Procedure: Gods (V ef 1908), sections 144 and M hti Dir die rion Lil речо аад 


n n the fenamcur —Feilure to return —Fulm having no sarRing capacity  Meesurs 
À IP id sim the cost of production of the original resis: 
Tort —Ginoervion—Damages for—Properiy типй having wo sole or arning cepacity—Moasars of 


n 


t А decree for return ofa certain number of reels of the pictus and sound negatives of a film was 
made against the defendants." On failure of the defendants to return the reels as directed under the 
decree, the plaintiffs claimed the cost of production of the original: reels‘ as а proper measure of 

T was found that the film has been fully exploited and a failure and the reels had no 
value at all ая а film and had no carning capacity on the date of t с dearec or execution. 

Held, that in cases of chattels that have nd market value and is of no usc to the owner, the proper 

measure of for its non-return will be the’ price which tlis кашын ДЕР would get 
if ho sold the chattel to a; solvent buyer. 

The wrong-doer is no doubt held responsible for his tortious conduct by Sees the principle 
of restitutio ix iuiegrum. But difficulties arse m estimating the loss and the date on which the monetary 
value is to be evaluated. Normally the measure of tion will be the cost of replacement, 
i.s., the price that bas to be paid for gcttmg s similar articles. But where the chattel has no saleable 
value whatsoever and its carni capacity to the owner is nil as in the case a fully exploited film, 
the best the Court can do is to pla the ‘who hás sustained the injury in the same ition as 
he would have been had he not sustained the loss. The plaintiff cannot seek to recover. the original 
cost of production of af the film as damages in restitution. А 


КЕ under Clause 15 of the Letters Patent and Order 36, rule 11 of Original 
Side Rules against the order of the Hon’ble Mr. Justice: ‘Sadasivam, dated Ist or 
1963 and made in the. exercise of the Ordinary Original’ Civil Jurisdiction o 
High Court in Application No. 1905 of 1962 in С.5. No. 252 of ias. , 


R. Vaidyanathan, for Appellants. s 
к. С. Raghavachari and Ñ. S. Varadachari, for Respondents. PN 
` The Judgment of the Court was delivered by iras Р " 


4 Ramamurti, F. о EI E 
No. 262 of 1945 filed by one S. Sama, the first appellant how representéd by his 
legal representatives,, appellants 2to5. This Sama uctd a picture © Rajasuyam ° 
im 1941-42 and in connection еа олаш. 

al of Rs. 51,000 er w e ution е nega 
ofthe. daga ‘pl and the dents herein áre- the nei, Fi "ihe 
жа ds release Н 194 and was run ti Ш Septeniber, 1945. | Te pict г 


ae 
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tó be a disappointment and a great failure, it has been fully exploited by September, 
1945, and its earning capacity was nil at that stage. The first appellant thereupon 
filed C.S. No. 262 of 1945 ‘redemption of the pledge and also for taking the 
accounts of the exploitation of the picture by the pl . Аз а result of the 
account taking it was found ‘that the moneys ad by' the financiers (the 
Bee) had been completely repaid and that the first appellant was further 
enti to get а sum of Rs. 3,250 from the defendants. Panchapagesa Sastri, J., 
directed as y eb gt the redefnption decree that the defendants should deliver to 
the plaintiff ( ) the negatives, 19 sound reels and 19 picture reels in all thirty- 
eight reels. Even during the course of the trial the defendants had delivered to 
the plaintiff 16 reels out of which 10 reels were picture negatives and 6 reels were 
sound negatives, and the learned Judge directed that part satisfaction should be 
entered and the same incorporated in the decree to the extent of the delivery of 
the' 16 reels as aforesaid. At this stage it may be mentioned that the 10' picture 
reels and the 6 sound reels did not correspond and they were therefore tur 
useless to the plaintiff. He took up the matter in appeal and in O.S.A. No. 9 
of 1949 the decree of the trial Court directing recording of part satisfaction was 
modified with the result that the plaintiff was left to work out his rights in execution 
with regard to the return or the delivery of the reels. © i 


The preliminary decree by the trial Court was passed on 15th September, 1959 
while the appeal, O.S.A. No: 97 of 1949 was disposed of on th October, 1952. The 
present execution petition, E.P. No. 91 of 1955 was filed in September, 1955 for 
recovering from the respondents compensation or value of the 38 reels, 19 sound reels 
and19 picture reels in pursuance of the decree for redemption. Both before the Master 
and on appeal before Sadasivam, J., the first appellant ‘clainied his original cost of 
production of the picture as the correct measure of compensation or damages, 
relying on the principle of restituito in integrum as the defendants were not lin 
& position to return back the negatives. In the course of the hearing of the appeal 
it was stated before us that during the pendency of these proceedings the respondents 
were since еа ee Mq s ponam 
return back all the 38 reels. But learned Counsel for the appellants stated that 
at this belated stage they are of no use whatsoever as negatives, and that the -appel- 
lants would be entitled to the original dost of production of the picture. In other 
words learned Counsel for the appellant contendéd that ‘the offer to return the 38° 
reels at this stage is futile, serves ho purpóse, and cannot improve the position of the 
respondents and that the matter should be dealt with on the footing that the respon- 
dents are in default in the matter of compliance with’ the terms of the decree for 
redemption. As we are of opinion that the appellants are bound to fail on the 
larger question touching the measure of compensation or ascertainment of 
it is unnecessary to consider how far the defendants could be absolved and be held 
to have complied with the terms of the decree for redemption in the light of the 
subscquent events. , s Жү ` , ^ 


The first appellant examined eight witnesses and also filed some co ondence 
in support of his claim, ‘and the Master on the evidence found that the value of the 
negatives is nil and the plaintiff-appellant was riot. entitled to any compensation, 
and this.view was 6 Sadasivam, J. We аге in entire agreement with the 
learned Judge’s ‘appraisal of the evidence which has been ‘adduced by the first 
appellant. On this evidence it is clear tliàt the picture was a total failure, that by 
exploitation till 1944 it realised only a stim of Rs. 38,000 ‘and that, thete were no 
demands for the purchase of the negative, rights. Тһе realisations eyen in the first 
week in important theatres of Madras like Paragon ‘Talkies and Majestic Theatre in 
Bangalore and in such other important places have been very poor and тісадге 
and that during the;course об three усаг: September, 1945,the picture has, been 
exploited: to its utmost and theré was.no question of its being exploited any longer iri 
any theatre. In fact both before the learned Judge and before, us learned бойлы for 
the appellants accepted the position that there was,and ig no question of the picture 
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being exploited by exhibition.after September, 1945, with the result that the matter 
has to be disposed of on the footing that its earning capacity became nil as early 
as September, 1945. The first ү кач produced some co ndence and examined 
himself, as well as P.W. 2, М. S. Iyer to establish that the plaintiff "had receiv- 
ed an offer for the purchase of the negatives for a sum of Rs. 85,000 but the learned 
Judge disbelieved апа rejecte the story on the ground that it was totally false and 
that even the. со ndence has been got up for the purpose. of this proceeding: 
The- learned Judge adverted to the fact that the person from whom.an offer 
for ‘the purchase of Rs: 85,600 was made was not even worth 85,000 pies and that 
tbis man had no experience and no рия whatsoever about the earning capa- 
city of this picture. The plaintiff had not adduced any other evidence ofany other 
enquiry. In view of this the main stand of the plaintiff has, been throughout that 
the true measure of compensation is his original cost of production of the picture 
even if it turned out that the picture was not capable of earning any income. “The, 
main argument, of the learned Counsel for the, appellant was that whatever may be 
the carning preis the picture as a wasting asset under the terms of the prelimi- 
nary decree the first рр was entitled to a return of the 38 reels in | specie, 
and if the defendants-respondents defaulted to comply with the terms of the 
decree the plaintiff will be entitled to his original cost of production on the basis 
that it represents the cost of replacing the lost reels. In support of this contention 
learned, Counsel relied upon the decision in Hall, Ltd. у. Barclay!, The head-note 
of the case may be conveniently extracted as containing a statement of the relevant 
facts: ` ! : 

-* The respondent-company did work for the appellant in erecting and testing a pair of experi- 
mental davits. The davits testing apparatus were then dismantled and kept b the respondent 
company for scveral years. А dispute arose over the non-payment of part of the apptllant’s account 
for work done, and а writ was issued. The appellant counter claimed for damages for detinue or 
conversion of his davits and testing apparatus, which it transpired that the respondent company had 
sold as scrap. The Judge awarded the appellant the scrap value of these articles as damages 
@n appeal : 

Held, the appellant was entitled to the value of the articles converted, which was ordinarily 
the price of similar articles in the market. Аз there was no market in the articles concerned, the 
measure of damages was the cost of replacement.” En 


It is true in that case the davits, i,e., the testing apparatus have been used for the 
purpose required and it had no appreciable value and the argument that the 
damages or compensation to the plaintiff in t of the same can be only the scrap 
value was not accepted. The decision turned upon the peculiar facts of that case 
as it was found that similar davits could be purchased in the market for the compen- 
sation awarded, that is £ 220. We may in this connection refer to the following . 
observations of Greer, L.J., at page 624 : | 7 

“Now, if there had bzen a market for the davits, to which the appellant could have gone on the 
day after he was wrongfully deprived of his davits, and bought that at an price however much 
lower that might be or however much higher it might be than what he had originally paid for them, 
he would have been entitled to tht cost of replacement by getting them in the market. But, if he 
cannot get them in the market, what is his position ? He must do that which is analogous to getting 
them in the market namely, he must go to the only € from whom he can get goods to put him 
, into the same position as he would have been in if his divits had never been taken away from him, 

that is to say, he must go to the manufacturer andsee fo: what price the man ill supp 

him with similar goods. That test would give him £220 and he was.entitled to ask the J to say 
and entitled as of right in my judgment, to say, ‘I want my goods. If you do not give me back my 
goods, then you must pay me what I woul d have to pay in order to put myself into the same position 
as I would have been in if you had complied with my demand for the goods. I want them for the 


purpose of further iments in order that I may satisfy myself that the design of these davits, and 
pomibly the desi improved davits, may be improved € „Не not having had the davits 
returned to him, Ї think the test oftheir value, and the sum that he is entitled to recover for having 


failed to get his davits back again, is the £220 which he would have to pay, according to the 
undisputed evidence of Mr. Small, in order to ‘get davits similar to those of which he had been 


d 
Tt is also significant to notice that the davits had not become ‘absolutely useless to 
the plaintiff and that it would be useful to himin the shipping industry. Referring 
D : 1. (1987) 3 AER. 620. Ea 
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to this aspect of the matter in J. & E. Hall, Lid. v. Barclay! in Mayne on Damages, 
12th Editon, the learned author has observed as follows’at page 682 : 

“ There was evidence that the plaintiff would want to use such replacementsso that he could 
not be mid to be claiming on the basis of replacement value just in order that the defendant should 
pay him damages." . 

From this it is clear that the principle of this decision will have no application to 
the instant case. In a case where the chattel has no market value it bas 


no market in the and where it is of no use to the owner the proper measure 
of damages would be the price which the plaintiff would get ifhe sold the chattel 
to a solvent buyer. Reference may be с to the statement ofthe law in 38 Hals- ' 


bury, 3rd Edition, page 794: 

“1820. Axsessmeent of nalwes.—Subject to the rules already mentioned the value of goods converted 
ór detaied is ordinarily assessed by reference to their market value, while there is no market in the 
goods, the value is assessed by the cost of ing them; and if no market exists in which to replace 
them, their valuc is to be fixed at what the plaintiff could get by sale to a solvent buyer." 

If this rule is applied to the instant case we have no doubt that the plaintiff 
will not get anything if he were to sell the negatives to a solvent buyer. As observed 
earlier there is no evidence whatsoever of any person having made any offer to 
purchase the negatives. In the case ofa chattel which is not a profit-earning chattel 
or which has ceased to be a profit-earning chattel the plaintiff would be entitled to 
have damages or compensation for loss in the form of its monetary equivalent. The 
wrong-doer is held responsible for his tortious conduct by applying as far as possible 
the general principle of restitutio! tn integrum and difficulties always arise in defining 
the proprietary loss which has to be compensated and the date on which the loss 
is to be evaluated in terms of money. Reference may be made to а recent decision of 
the Su е Court in Dhian Singh v. Union of India, which contains a detailed 
discussion of the law relating to the ascertainment and the award of damages for 
the ‘conversion’ and ‘detinue’. That decision dealt with a case of wrongfut 
detention of two motor trucks and it was held that-the injured party was entitled 
to the value of the trucks as on the date of the judgment and also damages at a parti- 
cular rate per day during the period when the injured party was prevented from 
making use of the trucks by hiring out and earning income. There it was held that if 
abailee (which would includea pledgee) refuses to deliver the chattel back on 
demand by the bailor the latter will be entitled at his election to pursue his remedy 
against the bailee for wrongful detention of his goods and recover either the goods in 
Де or its value on the date of the judgment. The difficulty arises only where the 

ttel has no saleable value whatsoever and its earning capacity to the owner is nil 
In such a case the damages sustained by the owner is virtually nil and if the wrong- 
doer escapes without performing his contractual obligation of due deli of the 
ги Hocadan the cha del Das value: In this respect the rule is the same 
whether the claim arises out of a contract or tort and the best that the Court can do is 
to place the party who has sustained the injury in the same position as he would have 
been if he had not sustained the wrong ji wii compensation or reparation is 
awarded. 

In Gemini Picture Circuit v. Commissioner of Income-tax*, a Bench of this Court had 
to consider the allowance towards depreciation in the assessment of income-tax of a 
film industry and it was held that the normal life of a film was three years, and 
that its saleable value was lost rapidly and to the extent of 60 per cent. in the 
first year of its life and that barring exceptional cases the general rule was that three 
yeats represented tbe normallife of a picture. In this case the relevant date is the 
date of the decree of the trial Court, lat is 15th September, 1949 and by that time 
seven years have been lapsed. There is the further important fact that the picture 
was a total failure and admittedly there was no question of its being exploited by 
exhibition in any theatre. Under these circumstances it will be clearly unjust to 
hold that the plaintiff would be entitled to his cost of the production of the picture. 


1. (1937) 3 A E R. 620. 8. (1958) 2 M.L.J. 6. 
2. ALR. 1958 S.C.24. - 
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: In the evidence there is some reference to the negatives of old pictures being 
sold at three annas.per pound for making bangles. It may be that the plaintiff ma 
be entitled to some damages if the materials of the negatives could be used for su 
^ miscellaneous use but the plaintiff's Counsel stated before us that his client is not 
claiming damages on that basis but only on the basis of the cost of production. 

For all these reasons we dismiss the appeal with costs agreeing with Sadasivam, J: 
ROME uM ——— - Appeal dismissed. 
| IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
І ‘Present :—Mkr. Jusriag К. VERRASWAMI. 
Р. У. АШгајап С il. Apbellant* 
v. жыз or 
A. K. Govindaswamy if .. Respondent. 
~ _ Motor Vekicles Act (IV of 1939), section 59 (1)—Partmership firm to ran ataxi wader a permit in the nams 
«f ome of the partners— Legality—Claim by a partner to restitution of his share of capital—T enabiluy. 
Partmership— Business with permit in name of one of the parimers —Eagality. 
A partnership firm constituted to run a taxi as its business, the permit under the Motar Vehicles 
Act in respect of the taxi being in the name of one of the ners, will be illegal as offending section 
59 (1) of the Motor Vehicles Act. In such а case, опе of the partners cannot also ask for restitution 
of the contribution he had made towatds capital of the partnership, from the other. 
Varadarajulu Naidu v. Thavasi Nadar, (1963) 2 M.L.J. 20 followed. 


Appeal against the Decree of the Court of the Subordinate Judge, Vellore in 
A Suit No. 145 of 1960 preferred against the Decree of the Court of the District 
Munsif of Tirupattur in Original Suit No. 296 of 1959., 


R. Gopalaswamy Ayyangar and K. N. Balasubramaniam, for Appellant. 
T. R. Ramachandran and N. Varadarajan, for Respondent. ` 
The Court delivered the following 


`| | JupeuzNT.—-]t appears to me that this Second Ap is governed by the princi- 
ple of Varadarajulu Naidu v.' Thavasat Nadar’. The plai tiff who failed in both the 
Courts below is the appellant. He sued for dissolution of the partnership between 
himself and the defendant and for a direction to the latter to pay the former a cer- 
tain sum with future interest. The partnership was formed pursuant to a written 
document dated 29th November, 1957. In su ce, the agreement between the 
two was that the firm of partnership constituted by them should run a taxi as its 
‘business and it contained a provision for contribution towards capital by both. The 

ent contemplated that the permit under the Motor Vehicles Act in respect 
ofthe taxi was to Бе in the narae of the defendant and that neither the ownership 
of the taxi nor the permit could be transferred by'the defendant without leave of 
the plaintiff. In the event of one or the other of the parties to the agreement desir- 
ing to go out of the partnership within the stipulated time, provision was made con- 
taining the terms on which he could do so. But none of the parties went out within 
the period stipulated. The firm used the taxi during the course of its transport busi- 
ness but on a permit which exclusively stood in the name of the defendant. The 
Courts below were of the view that the partnership was an illegal one as it offended 
а 59 (1) of the Motor Vehicles Act. On that view they concurred іп dismissing 

suit, 


Mr. Gopalaswamy Ayyangar tried to distinguish Varadarajulu Naidu v. Thavast 
Nadar”. contending that the agreement between the appellant and the respon- 
dent in effect was one to share profits and involved no transfer of the permit to the 
firm. Itis difficult to accept this contention in the face of the manifest terms of the 
agreement which unmistakably point to the fact that it was the firm which used the 


*S. A.No. 537 of 1962. 24th September, 1965. 
1. (1963) 2 M.L.J. 20 : L.L.R. (1963) Mad. 942. 
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taxi, апа under а permit which stood in the name of the defendant, Оп like facts 
Varadarajulu Naidu v. Thavasi Nadar}, held that the partnership was illegal. That 
principle, as I said, has direct application to the facts of this case. ү 

Relying on the observations in Kanniappa Nadar v. Karuppiah Nadar® on the 
alternative contention, Mr. Gopalaswami Ayyangar that the appellant 
should be given an opportunity to amend his plamt and ask for restitution of the 
contribution he had made towards the capital of the ership. Cees 
justice may be served by giving such an opportunity, t is argued by Mr. - 
chandran for the тош is that such a relief of restitution could only be 
granted if the ent itself was legal. I accept this contention. There is 
also no reason w y pls QR dae ed for the alternative relief in 
the plaint even in the instance. 

This Second Appeal is dismissed with costs. 

No leave. 

V.K. ` а Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Ми. Justror К. VEERASWAMI. 

А. 5. M. Pushparaj ; _ «+ Patitionsr* 


2. 
R. Saraswathi Ammal and others .. Respondents. 


Сїй Procedure Gode (V of 1908), section 20-—Beacation of promissor noa by first defendant within the 
darritortal jurisdiction of Gouri—Debt guaranteed by second def outside the territorial jurisdiction—Swit for 
recovery against the defendants ія the place of execution ef mois — Within jurisdiction. x 

The guarantee given by the second defendant has no existence apart from the debt based on the 


рашу note that was executed within the territorial . А miit against the second defen- 
t who guaranteed the debt outside the territorial ion will be within the jurisdiction of 
the Court. š 


Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the order/Decree ofthe Court of the Subordina te Judge, Tiruchirapalli, dated Ist 
August, 1964 and made m O.S. Nos. 210 to 212 of 1963. 

P. S. Srisailam, for Petitioner. 

A. К. Sreeraman, for Respondents. 

The Court made the following 

Orper.—There appears to be no substance in these petitions, which are by 
the second defendant to revise the order of the Subordinate Judge, Tiruchirapalli, 
holding that he has jurisdiction to entertain the suit against the second defendant. 
‘The suit is to recover Rs. 15,140-46 on the ground that it was owing to the plaintiff 
under a promissory note executed by the first defendant within the territorial juris- 
diction of the Subordinate Judge. The second defendant was added on the ground 
that he had guaranteed the debt though the guarantee was given in Ceylon. The 
contention for that defendant which did not prevail with the Subordinate Judge was 
that since the letter of guarantee was given outside the jurisdiction of that Court the 
suit against him was without Surisdictinns 

The Subordinate Judge is clearly right. The guarantee given by the second 
defendant has no existence apart from the debt based on the promissory note which 
-was admittedly executed within the territorial jurisdiction. Cause of action for 
purposes of section 20 of the Code of Civil Procedure means the bundle of facts 
which a plaintiff will have to establish before he can a decree based on those 
facts, Here the guarantee is inextricably bounded up with the debt itself and forms 





1. (1963) 2 M.L.J. 20: LL.R. (1963) Mad. 2. (1962) 2M.L.J. 109 : L.L.R. (1962) Mad. 
942: АТ.К. 1963 Mad. 419.  --.  .. . .441 : A.L.R. 1962 Mad. 277 раа 
*Q.R.P. Nos. 1920 to 1922 of 1964. 29th October, 1965. - 
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the bundleYof facts which the plaintiff will have to establish to get a decree against 
both the defendants. On that view the Subordinate Judge has jurisdiction in respect 
of the suit. 


The petitions are"dismissed with costs, one set. 
V.S. ——— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justia M. ANANTANARAYANAN. 
Jayam Ammal ..  Petitioner* 
v. 

The Municipal Council, Kumbakonam by its Commissioner — ..  Respondemt. 

Madras District Municipalities Ad (V оў 1920), section 89 (1 Ды and (b) —Notics required by section. 
89 (1) (a) for invoking section 89 (1) (b eed not bs in riting —InJormal izttmatieg suficient. 
ў For а person to invoke section 89 (1) (b) of the Madras District Municipalities Act (V of 1920) it 
is not necessary that the notice contemplated by section 89 (1) (a) should be given by him in writing. 
Even a very informal intimation (such as an oral intimation as in the instant case) will do. As the 


Supreme Court pointed out in Nilkemtha у. Kashinath, (1953) 1 8.С.]. 588 where the word ‘ notice’ 
alone occurs, in any such context, it means not only a f intimation but also an informal one. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the Decree of the Court of the District Munsif of Kumbakonam dated 25th July, 
1962 and passed in S.C.S. No. 172 of 1962. 


G. Ramaswamy, M. A. Sadanand and R. Sadagopan, for Petitioner. 
A. Raman and S. Subramaniyan, for Respondent. 
The Court delivered the following f 


JUDGMENT.—This revision Pass is by the plaintiff in Small Cause Suit 
No. 172 of 1962 against the defendant-Municipality (Municipal Council, Kumba- 
konam) for recovery of a sum of Rs. 284-58 under the following circumstances. 
The plaintiff claimed that she was the owner of the building in T.S. No. 5/908 in 
Sri Nageswaran North Street, Kumbakonam, and that the ding was assessed to a 
half-yearly property tax of Rs. 29-53 prior to Ist October, 1960. Subsequently, 
the plaintiff obtained a licence for reconstruction of her building, under the relevant 
provision of law. ‘There has been some controversy about the precise date on which 
the reconstruction of the building was really completed by the EHE revision 


пша. She seems to have a case that this was by the end of March, 
961, while the defendant-Municipality put forward the plea that the reconstruction. 
was completed by 6th March, 1961. timately, the trial Court found, on the merits 


of the evidence, that the reconstruction was completed by 6th March, 1961, and we 
may take this as a conclusive finding of fact. 


Admittedly, on 6th March, 1961, the Building tor of the Municipality 
inspected the completed or re-constructed premises, qud ido a report upon the 
enhanced value of the property due to the improvements. This report ibit B-7). 
is on record. 


Rule 4 of Schedule IV of the District Municipalities Act enables the .Munici- 
pality, under such circumstances, to issue a notice, and to follow a procedure which 
could culminate in enhancing the half-yearly assessment, though this may occur 
between the two аваа revisions. In the present case, the Municipality 
issued such a notice on 17th June, 1961, and the revision petitioner submitted objec- 
tions thereto on 26th June, 1961. Ultimately, the Municipality enhanced the aseess- 
ment on 10th August, 1961 from Rs. 29-93 to Rs. 295-61, virtually ten times or 
morc. The plaintiff paid the demand under protest, and instituted a statutory 





* GRP. No. 2290 of 1962. Ist November, 1965. 
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appeal to the Taxation Committee. This appeal was dismissed, and the plaintiff 
instituted аан instalment paid under pro- 
test, namely, Ra. 284-58. 


The defendant-Municipality seems to have filed a written statement, in which 
some objection was taken to the maintainability of the suit and to the forum. But 
I find, from the judgment of the Court below, that these matters were not pressed 
at the trial, and they have not been gone into and adjudicated upon. For these 
reasons, I shal! assume that the suit was maintainable, and that the Court had the 
requisite jurisdiction. Learned Counsel for revision. petitioner advanced certain 
arguments in support of the claim of the plaintiff, which relate to the validity of the 
assessment itself. d Re to learned Counsel, though the Municipality p 
to follow the procedure laid down in rule 4 of Schedule IV, a reasonable oppor- 
tunity was not given to his client to show cause against the enhanced assessment. 
Further, the assessment was arbitrary, and such an enhancement amounting to ten 
times the original assessment, is not contemplated by law. I must make it clear 
that I am not i into any of these grounds, and that they are strictly not 

for ibe ind of the revision petition. I must also emphasise that the 
suit itself related only to the recovery of this particular instalment of tax paa 
under protest, and it did not directly attack the validity of the assessment. 
parties must be left to their separate remedies, if, and when, those remedies are 
pursued by them as advised. | 


Аз the matter now stands, it relates simpliciter to section 89 (1) (a) and (5) 
of the District Municipalities Act. Under section 89 (1) (a), if such a building is 
reconstructed as in this case, the owner is' bound to give notice thereof to the 
Executive Authority within fifteen days from the date of completion. Under 
section 89 (1) (b) if that date falls within the last two months of a half-year, the 
owner will be entitled, subject to his giving notice under section 89 (1) (a), to 


‘a remission. of the whole of the tax or enhanced tax, asthe casc may be, payable in respect of the 
building only for that half-year”. 


The learned District Munsif dismissed the suit on the ground that section 
89 (1) (b) of the Act could not be invoked by the plaintiff, because the plaintiff 
did not give the requisite notice. On the facts and in law, this is insupportable. 
The Court below obviously thought that a notice in writing should be given, within 
the period specified in the statute. The law does not say so, and the Court below 
isin error. The decision of the Supreme Court in Nilkantha v. Kashinath! is autho- 


rity for the view that where the word ‘ notice’ alone occurs, in any such context, 


“it means not only a formal intimation but also an informal опе. Similarly, it (Legislature) must 
be doemed to have in mind the fact that servic: of a notice would include constructive or informal 
notice," 

On the facts of the present matter, there can be no doubt whatever that the 
defendant-Municipality had the requisite notice. Actually, it was the case of the 
plaintiff that the concerned officer of the Municipality was orally informed about 
the completion of the reconstructions, That would appear to be the truth for the 
Building Inspector did inspect the reconstruction the same day after the completion 
(6th March, 1961) and his report (Exhibit B-7) ison record. Even a very informal 
intimation would do, as the purpose of the statute is to protect the Municipality, 
where it is deliberately kept in ignorance of the completion of the reconstruction, 
beyond the specified period. It is incontrovertible, that, in this case, notice was 
given, and hence the plaintiff is indisputably entitled under section 89 (1) (5) of 
the Act to a refund of the entire tax for the concerned half-year. 

I accordingly allow the revision, and decree the suit for this relief alone, namely, 


Rs. 265-68 which was the amount finally claimed in the suit, after the plaintiff 
had given up a small claim in respect of the succeeding half-year. The question of 





1. (1962)18.0.].588 : (1962) 1 М.1..Ј.(8.0.) 268 : (1962) 1 An. W.R. (S.Q.) 263. 
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the validity of the assessment is explicitly excluded from the pev of this decision. 
The parties will bear their own costs throughout. 


У.К. ——— ' Petition allowed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Мв. Jusrics К. VggRASWAlI. 
Parvathi Ammal’ е ; .. Petitioner" 
v ; E 
Mari Reddiar and others І .. Respondents. 
Madras General Sales Tax Act (I of 1959), sotien 57 (1}—Scope—Does not prohibit cin! Courts 
et ira a ml шд. з 
sib ee 57 (1) ofthe Madras General Sales Tax Act (I of 1959) is limited to voluntary 
the records specified therein by the Officer concerned and does not extend to the powers 
аии In other words there no prohibition in won 57 (1) арази 
Courts calling for the records of the type mentioned in that sub-section and hence there sh 
objection to marking in evidence such of the documents from the records specified in section 57 (1) 
as the Oourt may think fit in a litigation before it. 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif,, Tindivanam, dated 1st December, 
1964 and made in Т.А. No. 1080 of 1964 in O.S. No. 686 of 1961. s 


M. Srinivasan, for Petitioner. 
R. Muthukumaraswami, for Respondents 3, 4 and 6. 
The Court made the following 


OnpER.— Ibis petition raises. question of interpretata of section 57 of the 
Madras General es Tax Act, 1959. Certain assessment records were sought 
to be summoned by the petitioner in a suit which he instituted and which is ipt 
disposal. Objection was raised to marking of some of the documents by the plain 

as evidence on the ground that those documents were privileged and shouldbe 
treated as confidential under section 57 (1) of the Act. This objection was upheld 
by the Court below. This petition is to revise that order. 


. The contention for the petitioner is that the scope of section 57 (1) is limited 
to voluntary disclosure of the records s ed therein by the Officer concerned and 
does not extend to the powers of Courts to summon them. In other words, 
the argument for the “оше is that section 57 (1) does, not cover involuntary 
disclosure of the records specified in the sub-section. Section 57 (1) reads : 

“АП particulars contained in any statement made, return furnished or accounts, registers, records 
or documents produced under the provisions of this Actorin any evidence given or affidavit or 
deposition. made in есе of any у proceeding ш this усап Frid dr pe 

tot е recovery a mand, prepared or the purposes 1s confi- 

Seat acd shall not be disclosed. 

Sub-section (2) provides for certain savings from the scope of sub-section (1) one 
of which is that sub-section (1) will not apply to disclosure of the particulars covered 
by the sub-section to a civil urt in any suit to which the Government are party 
and which relates to any matter arising out of any proceeding under the Act. 
At first sight sub-section (1) may appear to operate as a bar to disclosure even 
involuntarily. But a comparison of this this sub-section with section 54 (1) of the 
Indian Income-tax Act, 1922 clearly brings out the, difference in the scope of the 
relative ions, That section in the Income-tax Act which contains a prohibi- 
tion ogous to section 57 (1) of the Madras General Sales Tax Act, goes further 
and directs that: 

“No Gourt shall, save as provided in this Act, be entitled to require any public servant to produce 
before it any such return, accounts, documents or record or any part of any such record, or to give 
evidence before it in respect thereof.” 

In the absence of such prohibition directed against Courts, the question is whether 
section 57 (1) can be construed so as to include such prohibition within its ambit, 


*C.R.P. No. 2462 of 1964. llth November, 1965. 
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In Abdulla v. Assankutty,! following the principle in Venkatachalla Chettiar v. 
Sa one Chettiar*, it was held’ that rule 47 (1) of the Kerala General Sales Tax 
Rules which is more or less similarly worded as section 57 (1) of the Madras General 
Sales Tax Act did not bar disclosure of particulars of documents on summons to 
be produced in Court. There the view expressed was that rule 47 (1) only prohibited 
voluntary disclosure of the particulars by an officer of the Sales Тах Department. 
I am inclined to take the same view of the scope of section 57 (1). This view has 
also the support of Ram Chandra v. Laxman Das*. 

It is true that clause (iv) of sub-section (2) is to the effect that sub-section {0 
will not apply to disclosure of the i to a civil Court in a suit to which the 

ent are party provided that it relates to a matter arising out of any pro- 
ceeding under the Act. But sub-section (2) cannot be read as in any way i 
the scope of sub-section (1) which has to be decided on the language emplo by 
it. As there is no prohibition in sub-section (1) of section 57 against Courts calling 
for records of the type mentioned in the sub-section, there should be no objection to 
marking in evidence such documents as the Court may think fit. 

It may be that section 57 (1) is intended to protect assessees by treating the 
particulars contained in a ified document as confidential. But this privilege 
appears to be only a qualified one and is not absolute. 

On that view the petition is allowed with costs. 

V.K, ——— Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice К. VEERASWAMI. 
8. Unnamalai Ammal .. Pétitioner* 
p. 
Guwil Procedure Gode (V of 1908), Order 33 aad Madras court-feas and Swit Valuation Act (XIV of 
1955), section 57— Application by executor for probate—Fuling of a caveat— Application by executor, f dela 
_ petition was as a sni, for being recoguised as a pauper with reference to probate duty payab 
kas power to grant leave. 
The Court has power under Order 33, Civil Procedure Gode, to declare pauperism in respect 
of payment of probate duty under section 57)of the Court- fees Act of 1955. The proviso to section 57 
ing an exception in the case of Administrator-General and enabling him to pay the probate 
duty at а time subsequent to that stage fixed by the Court, makes no difference to the above principle. 

Petition under section 115 of Act V of 1908 praying the h Court to revise 
the order of the Court of the Subordinate Ju Tirunelveli, dated 24th September, 
1964 and made in I.A. No. 96 of 1963 in O.P. No. 90 of 1962. 

D. Ramaswami Iyengar, for Petitioner. 


R. Gopalaswami Iyengar, for Respondent. 

The Court made the following 

Orprr.—This petition raises a question relating to the power of the Court to 

t leave under Order 33 of the e of Civil Procedure in relation to probate 
dut payable under section 57 of the Madras Court-fees and Suits Valuation 
Act, 1955. The ndent claiming to be ап executor under the wills executed 
by T. S. Sankara Mooppanar and r S. Subbiah Mooppanar, filed O.P. No. 90 

1962 for probate, which, as it is stated at the Bar, after caveat has been registered 

as а probate suit on the file of the Court of the Subordinate Judge of Tirunelveli. 
Before the matter was registered as a suit, the petitioner applied for being recognised 
as a pauper with reference to probate duty payable in due course. is petition 
was allowed on the ground that the petitioner was possessed of no means to pay the 
probate duty. This petition by the respondents is to revise the order. 

Mr, Ramaswami Iyengar for the petitioner contends that the Court has no 
power to allow the petition. This question is covered by two judgments of this 


1. (1960) 11 S.T.C. 730. . 3. (1961) 12 S.T.C. 367. 
2. (1908) 19 M.L.J. 247 : I L.R. 32 Mad. 62. 
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Court in In the matter of the Estate of С. Govindastbamy and Palani Gramani v. 
Manickammal*. In the earlier case, Venkatasubba Rao, E sitting on the Original 
Side held that Order 8, rule 14 of the Madras Original Side Rules. 
ing to paupers refers not onl TRU UE els) o proce dingi and on the anal 
of er 33, rule 10 of the Code of Civil Procedure, section 19-I of the Court-fecs 
Act, 1870, should be reasonably interpreted, and on that view it was open to 
the Court not only to entertain an application in forma pauperis but also to make a 
further order granting probate to the applicant without payment by him of the 
requisite Court-fee under Article 11 of edule I of the, Court-fees Act. This 
view was followed by Gentle, J., in the second case. The learned Judge elaborately 
considered the question with reference both to the Original Side Rules as well as. 
Order 33 of the Code of Civil Procedure and came to the conclusion that section 
19-I of the Court-fees Act was subject to the provisions of Order 33, rule 8 of the 
Code of Civil Procedure which unequivocally dealt with exemption from payment 
of all Court-fees in any proceedings connected with a pauper suit Though Order 
33 by its terms applies to suits, by reason of section 141 of the Code of Civil Procedure, 
its provisions are extended to proceedings other than suits. This point of view 
has also been ted in the two decisions cited. With respect I follow the principle 
of these two.decisions and hold that the Court has power to declare pauperism in 
respect of payment of probate duty. 

Mr. Ramaswami Iyengar contends that although this was the position under 
the old Court-fees Act, the proviso to section 57 of the Madras Court-fees and 
Suits Valuation Act, 1955, would make a difference. Learned Counsel argues that 
exemption from payment of probate duty is confined by the proviso to the 
Administrator-General and ibat impliedly it follows that such exemption will not 
be available to others. I am unable to accept this contention. The proviso is 
not related to pauperism. Because the main part of section 57 directs that the 
probate duty should be collected before probate is granted by Court, the proviso 
makes an exception in the case of Administrator-General and enables him to pay 
the probate duty at a time subsequent to that stage fixed by the Court. In my view, 
the proviso es no difference to the principles settled by the [еш of this 
Court in In the matter of the Estate of С. Govindaswamy! and Palani Gramany v. 
Manickammalt, T 

Mr. Ramaswami Iyengar apprehended that the order of the Court below 
should not be construed as deciding the status of the petitioner as an executor which 
was questioned by his clients. Obviously, the order of the Court below had no 
occasion to deal with that aspect and is only confined to the petition for declaration 
of pauperism of the petitioner. 

The petition is dismissed. No costs. 

У. 8. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Ми. Jusriag К. VEERASWAMI. 


Kothanda Pillai .. Petitioner * 
р. 
Devaraja Reddy (deceased) by L.R. .. Respondent. 
Madr inating Ти ' Protection Act (XXV of 1955), section 4-A (5)—Resumption of land 
К эу сме {чины dira Gund a ss fs УА Бачы eri Bs 


fores of Act—Subsequent change in the ho Ineffective to disturb the protection afforded to the tenen!— Vendor 
ef petitioner under disqualtficatioa—No im petitioner also for resumption. 

The sub-section fixes not merely a ceiling ш respect ofthe extent with reference to which right to 
resume for personal cultivation is E but also draws a line on time so that any change subsequent 
thereto in the circumstances of the landlord is made ineffective to disturb the protection afforded to the 
cultivating tenant. 


1. (1937) 2M.L.J. 899. 2. A.LR. 1938 Mad. 486. 
* C. R. P. No. 1457 of 1964. 19th November, 1965. . 
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If the vendor from wnom the petitioner purchased the lands in 1963, owned land exceeding 
18 1/3 acres or was paying tax of the type specified by sub-section (4) of section 4-A and had, there- 
fore, no right to resume, the petitioner by reason of his subsequent purchase would be in no better 
position. Like his vendor, the petitioner too would have no right to resume the land. 

Without finding the necessary facts, the Revenue Divisional Officer should not uphold the preli- 
Tinary objection raised by the tenant. 

Petition under section 6-B of Act XXV of amended Act XIV of 1956 under 
section 115 of Act V of 1908 praying the High Court to revise the order of the 
Revenue Divisional Officer, Saidapet Division, dated 4th April, 1964 and made 
in C.T.P. No. 9 of 1964. І 

К. R. Venkatarama Sarma, for Petitioner. 

V. S. Rangaswami Ayyangar, for 2nd Respondent. 

The Court made the following 

OnpEkR.— his is а landlord's petition to revise an order of the Revenue 
Divisional Officer, Saidapet Division, by which he accepted a prelimi objection 
from the respondent-tenant based on section 4-А (5) of the Madras tivating 
"Tenant's Protection Act, 1955 and dismissed the ord's petition for resumption 
of the holding. The Revenue Divisional Officer did so on the strength of Natesan 
Pillai v. Mahalinga Padayachi!. 

So far as the principle of law is concerned, no exception could be taken to 
the order of the Revenue Divisional Officer. Section 4-А of the Madras Cultivating 
‘Tenants’ Protection Act, 1955, confers on the landlord a limited right to resume 
land for personal cultivation. Sub-section (4) qualifies his right which he can 
exercise only if he does not own in excess of 13 1/3 acres of wet land or has not been 
assessed to any sales-tax, profession-tax or income-tax under the laws relating to 
the levy of such taxes during 1954-55 or 1955-56. Sub-section (5) reads as follows: 

** No person who is not entitled to resume possession under this section on the day the Madras 

Cultivating Tenants’ Protection (Amendment) Act 1956, comes into force shall be deemed to be 
зо entitled by reason of any subsequent change in his cirsumstances.” 
‘This provision, in my view, plainly means this. If a landlord, when the Madras 
‘Cultivating Tenants’ Protection Act came into force, owned land exceeding the 
limit mentioned in sub-section (4), he would be disentitled to resume possession 
under the provisions of the Madras Cultivating Tenants’ Protection Act, 1955, and 
any subsequent change in his circumstances will make no difference to his position. 
A subsequent change may be in the form of a purchase or partition. The intention 
of the sub-section p to be to fix not merely a ceiling in respect of the extent 
with reference to which right to resume for personal cultivation is given but also to 
draw a line on time so that any change subsequent thereto in the circumstances of 
the landlord is made ineffective to disturb the protection afforded to the cultivating 
tenant. The provision is conceived in the interest of the cultivating tenant and to 
prevent steps on the part of the landlord to defeat the tenant's right. The scope of 
this provision came up for consideration іп Natesan Pillai v. Mahalinga Padapacki}, 
and the view was expressed that “ any subsequent change in his circumstances ” 
in sub-section (5) was not confined to the disqualification specified in sub-section (4) 
of section 4-A. ith respect I нне this view. To the same effect is Rajadura: v. 
Kunjurasu Vanniar!, with this di that there the subsequent change lay in a 
partition of the family p ies. If, therefore, the vendor from whom the peti- 
tioner purchased on 20th February, 1963, owned land exceeding 13 1/3 acres or 
was paying tax of the type specified by sub-section (4) of section 4-A and had, 
therefore, no right to resume, the petitioner by reason of his subsequent purchase- 
would be in no better position. ‘Like his vendor, the petitioner too would have 
no right to resume the land. | | 

But what is argued for the petitioner is that the Revenue Divisional Officer 
failed to investigate the facts to see whether the vendor on the material date owned 
land exceeding the ceiling of 13 1/3 acres or was paying any of the taxes mentioned 
in sub-section (4) so that sub-section (5) Would 1 be attracted. Without finding 
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the facts, the Revenue Divisional Officer has upheld the preliminary objection 
raised by the respondent. In doing so, he was in error. 


On that limited ground, this petition is allowed. The Revenue Divisional 
Officer will dispose of the petitioner’s application afresh. No costs. 
V.S. SE Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) í 
Present :—Mn. Jusrior P. RAMAKRISHNAN AND Mz. JUsriak K. S. RAMAMURTI. 
V. Govindaswami Naidu .. Phiiioner* 


v. ' 
The Additional Commercial Tax Officer, Coimbatore 
North n ; 
Madras Gensral Sales Tax Act (IX of 1939), section 19 (4) and Madras Gensral Sales Tax (Tarnover and 
Assessment) Rules, 1939, Riles 16 (1) —V alidity— Non-pablication as required ander section 19 (4)—Rifact of— 
Madras General Sales Tax (Turnover and Assessment Rules) Validation Act (XXVII of 1959), section 2 and 
Madras Ordinance ПІ of 1963 amd Act ХТ of 1963—Assessment made during pendency of writ proceedings— 
Validity and effect. — 
Inter; 7 Statutes — enactment Act—. f Act 
om of Repeal of an by temporary Repeating temporary coming to an 


Whatever doubts that existed regarding the validity of assessments on turnover of hides and skins 
as per the then rule 16 of the Madras General Sales Tax (Turnover and Asseasment) Rules, 1989, 
which was declared wira vires, all such assessments have been validated section 2 of the Madras 
Sales Tax (Turnover and Assessment Rules) Validation Act (XX VII of 1959), Madras Ordinance 
(IIFof 1963) which was re-onacted under Madras Act (XI of 1963) have also provided a new modo 
of amcssmont on sales of dressed hides and skins. The Validating Act (XXVII of 1959 c)learly validates 
not only leted assessments but also all steps taken to make such anessments notwithstanding any 
Кос decree ofany Court Henco the fact that any assesment in any particular case was 
declared invilid under the rule which was held altra vires, will coase to be зо under the validating 
enictmsat. That tho Legislature has power to enict such a validating logalation is beyond question. 
ЙИ The effect of the subsequent Madras Ordinance (III of 1963) and Act (XI of 1963) is to validate 
earlier asscesments and to ide a different mode of assessment for all pending cases. On the repeal 
of the Ordinance by Act of 1963), which did not re-enact certain provision of the repealed Ordin- 
ance, the earlier rule 16 (1) in force will automatically be revived and will apply to such cascs as are 
not covered by Act XI of 1963. ‘ 


If an Act which r an earlier Act is itself only a temporary Act, the general rule is that the 
earlier Act is revived after the tempórary Act is spent. But there will be no such revival if the inten 
tion of the Legulature is clearly stated that the earlier Act is repealed absolutely. No inflexible rule of 
construction in such cases could be laid down and the intention of the Legislature in repoaling the 
earlier Act by the temporary Act will havo to be considered. 

Craies on Statute Law, VIth Edn., p. 408; State of Orissa v. Bhupendra Kumar, A.LR. 1962 
B.C. 945, followed. | 

К. M. Mohammed Abdul Khadar v. State of Madras, (1960) 11 S.T.O. 247 ; Balurwani Naidu v- 
State of Madras (1960) 11 S.T.C. 231 ; Firm A. T. B. Mehtab Majid @ Co. v. State of Madras, (1964) 
18.C.]. 355 : (1964) 1 M.L.J. (S.C.) 115 : (1964) 1 An.W.R. (S.Q.) 115, explained. 

Where during the pendency ofa writ proceedings questioning the validity of th ир f 
и кезт proceedings wore comple kad tax a Ша ae: e said that СБ 
proceedings would be illegal, especially when the writ petition has been finally dismissed and there 
was no stay of further proceedings pending the writ petition. 5 

Р. ў. Joseph v. Asst. Excise Commissioner, AIR. 1953 Т.О. 146, explained. Є 

Petitions under Article 226 of the Constitution of India, praying that in the cir- . 
cumstances stated therein, and in the affidavits filed therewith the High Court will 
be pleased to isuc a writ of prohibition. directing the respondent in each of the 
petitions not to proceed with the assessment of the petitioner for the years 1957-58 
and 1958-59 pursuant to Notice A-2-13850/57-58 dated 6th March, 1962 and Notice 
A-2-13850/58-59 dated 6thMarch, 1962 in respect of W.P. Nos. 447 and 448 of 1962 
and to issue a writ of certiorari q ing the assessment order dated 3lst M 
1963 of the Additional Commercial Tax Officer, Coimbatore II in A-4/138503/57-58 
in respect of W.P. No. 1201 of 1963., E и 2° ся, 

А Sivasami, for Petitioner. r \ 


: "The Additjonal Government Pleader,.on;behalf of the Respondent». EL 


t 


"n 





*W.P.. Nou. 447 0£1962, 448 ‘of 1962 and 1201 of 1963. 23rd Septémber, A964 


? 


I] GOVINDASWAMI NAIDU Y, ADDITIONAL С.Т.О. (Ramakrishnan, J.). 167 


The Judgment of the Court was delivered by 


Ramakrishnan, 7.—The petitioners are a partnership-firm carrying on business 
in hides and skins. It is common ground that during 1957-58 and 1958-59, the 
years of assessments dealt with in these petitions, they had a turnover in raw hides 
and skins assessable ‘on the purchases under rule 16 (1) of the Madras General 
Sales Tax (Turnover and Assessment) Rules then in force. These writ petitions 
have come before us on a reference by one of us sitting singly, because in all the 
petitions the vires of certain provisions of the Madras General Sales Tax Act and 
the Rules framed thereunder has been raised for consideration. 


For the turnover in 1957-58, the Additional Commercial Tax Officer, 
Coimbatore North, issued a notice to the petitioners for the purpose of assessing 
them to sales tax on 19th December, 1957 and this was followed by another notice 
dated 28th December, 1957. Writ Petition No. 15 of 1958 was filed by the peti- 
tioners for the issue of a writ of mandamus restraining the respondent, the assessing 
officer, from proceeding further witlr the assessment, because rule 16 of the Madras 
General Sales Tax (Turnover and Assessment) Rules, which was sought to be 
enforced, was ultra vires because the rule-making authority did not comply with the 
prescribed requirements under section 19 (4) of the Madras General Sales Tax 
Act, 1939, for publication of such notices. A rule nisi was issued, and the rule nisi 

- was made absolute by Rajagopala Ayyangar, J., (as he then was) who decided. 
that writ petition, by a judgment pronounced on Ist October, 1959, reported in 
Balaswami Naidu & Sons v. Stats of Madras", Approximately at the same time, but 
in regard to the assessment of a different dealer, the identical question about 
the valid nature of rule 16 of the Madras General Sales Tax urnover and 
Assessment) Rules, 1939, came for consideration before a Bench of this Court con- 
pee of Ramáchandra Iyer, J. (as he then was) and Rajagopalan, Ј in Mohamed 
Abdul Khader v. State of Madras*, and they differed from the decision in Вајилоаті 
Naidu & Sons v. State of Madras!, and held rule 16 of the Madras General Sales 
Tax (Turnover and Assessment) Rules, 1939 to be valid. In the opinion of toe 
Bench, section 7 (е) of the Madras General Clauses Act, 1891: would render the 
rule valid not withstanding any ible omission in the matter of compliance with 
the rules for pre-publication. This judgment of the Bench was delivered on Ist 
December, 1959. Thereafter, the State t of Madras enacted the Madras 
General Sales Tax urnover and Assessment Rules) Validation Act, 1959 

I of 1959), which came into force on 19th Feb ; 1960, the date of 
2 d 


e Governor’s assent, It is necessary to refer to section ) of this Act, which 
reads thus : 


“2. (1) Notwithstanding anything contained in any j ent, decreo or order ofany Court 

no ision of the Madras General node дашы de Rules, 1939, mado under 

tho Madras General Sales Tax Act, 1939 (Madras Act EX of 1939), shall deemed to be invalid or 

ever to hive b»ea invalid merely by reason of the fact that the said Rules or any provision thereof 

by mab section (4) of section 1 sto publication for а period of not less than four weeks as required. 
sub-section 


ion (4) of section 19 of the said Act, and all taxes levied or collected ог ing to have 
boca levied or collected m ursuance of the said Rules shall for all purposes bo deemed to be, and 
to have always bocn, valid] y levied or collected and accordingly— : 


the State Government or an ‘officer 
of the State Government or by any other authority page fe with the [жеен мыи уа of such. 
taxes shall for all purposes be deemed to be, and to have always been, done or taken in accordance 
wW; ‚ a zc B н at у 
(b) no suit or other proceeding shall bé maintained or continued їл any Curt against the 

Stato Government or-any person or authority what sjever for tho refund of any taxes so paid ; and 
(с) no Court shall enforce any decree or order directing the refund of any taxes so paid: : 
Provided that no actoromimionon the Ғапу personshallbe punishabl offence 
which would not have been so punishable на Act ballot been pamed ” се Ес 
The relevant portion of section 2 of this Act, for the purpose of this case, is that all; 
taxes levied or collected under the pre-existing Rules,’ which will include rule 16 
would be valid and all proceedings taken by the State Government or an, Officer. 
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of that Government in connection with the levy or collection of such taxes, shall be 
valid ваа дас contained in any judgment, decree or order of any 
Court. It foll erefore, from the above provision in the Validating Act, that 
the issue of the notice, which became the subject-matter of Baluswami Naidu & 
Sons v. State of Madras) for the assessment on the petitioners for 1957-58, is 
valid notwithstanding the judgment in Baluswami Naidu © Sons v. Stats of Madras}. 
Thereafter; the assessing authority issued a fresh notice on 6th March, 1962 for 
assessing the petitioners in r t of their turnover for 1957-58. Similarly, it issued 
a notice on the same dete or assessing the petitioners on their turnover for 
1958-59. Writ Penton! Nos. 447 and 448 of 1962 are filed for the issue of writs ОЁ! 
frohibiton restraining nrc берейн from proceeding further in making 
assessments S соу for the abovementioned years in pursuance of the notices 
issued. A rule nisi was issued in both the writ petitions, but it is common ground 
that no order of stay of assessment was obtained in these petitions. It was represent- * 
ed at the time of the h before us, that the assessment for 1957-58 was completed 
on 31st March, 1963 and the assessment for 1958-59 was completed on 28th April, 
1964. For quashing the assessment made on 31st March, 1963 for 1957-58 by a 
writ of certiorari another writ petition, Writ Petition No. 1201 of 1963. has been 
filed by the petitioners. . 

We will refer briefly to the subsequent history of rule 16 of the Madras General 
Sales Tax (Turnover and Assessment) Rules, 1959. In the judgment in Firm A. T. B. 
Mehtab Majid & Co. v. State of Madras*, on 22nd November, 1962, the Supreme 
Court held rule 16 (2) of the Madras General Sales Tax (Turnover and Assessment) 
Rules, to be ultra vires, as it made dn unfair discrimination for the purpose of assess- 
ment, between hides and skins tanned outside the State of Madras and sold by a 
dealer for the first time inside the State, and hides and skins tanned similarly, 
but inside the State of Madras, and sold by a dealer in the State. The next stage 
was the issue of an Ordinance, III of 1963, by the State Government of 
"Madras to be in force from 10th June, 1963. This inance related to the assess- 
ments for the period commencing on lst April, 1955 and ending on 31st March, 
1959. Section 2 (1) of the Ordinance made a provision for assessing sales of raw 
hides and skins as wellas dressed hides and skins, whose terms were alightly different 
from the corresponding earlier provision in rules 16 (D and 16 (2) of the Turnover 
and Assessment Rules. Explanation II to section 2 (1) of the Ordinance reads 


““ For the removal of doubts it is declared ааа Таоа 1 
lies, nothing in rule 16 of tho Madras eral Sales Tax (Turnover and Assesment) Rules, 1 
ABAN apply or thall bo deemed cvor to haye applied, 


Sections 2 (2) and 2 (9) are also relevant for our purpose and they read : 

A EC Any dealer in hides and skins who has been finall anc under the provisions of the 
said Act the said Rules, may within a period of ninety days from the date of the commencement 
иаа ae ee ee for reamcssment under tho provisions i 
of this Ordinance with the correct and complete return : 


Provided that the authority or officer concerned may admit an application presented within f 
thirty days after tho expiry of tho said period if it or he is satisfied that the applicanthas sufficient X 
cause for not presenting the application within the sald period. 4 
(3 Subject to the isions of sub-section (1), the provisions of the said Act and the said Rules 


shall be ocmed to be in torce тео the purpose огни orre Memes and recovery of the tax on 
salo of hides and skins during the period mentioned in sub-section (1), and, notwithstanding any p'ro- 
vision regarding limitation m the said Act and the said Rules, it be competent for the authority 
ог officer concerned to assess or ro-assce arid recover tho tax on sale of hides and skins during tho 
period mentionod in sub-section (1) as if this Ordinance had boen in force at the relevant time,” 


This Ordinance was repealed by Act (XI of 1963) enacted by the Madras Govern- 
ment. It received the assent of the Governor on 28th August, 1963, but was directed 
to come into force retrospectively from 10th June, 1963, the date on which Ordinance 
III of 1968, also took effect. This Act took into consideration the fact that only. 
rule 16 (2) of the Turnover and Assessment Rules was declared to be ultra vires. 
by the Supreme Court, and therefore it did not re-enact the provision in section 2 (1) 





1. (1960) 11 &T.G. 2 | 115 : (1964)1 An.W.R. (8.0). 
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of Ordinance HI of 1963 relating to assessment on raw hides and skins; however in 
lieu of the provision in section 2 (2) of the Ordinance, for the assessment on sales 
of dressed hides and skins, it re-enacted a ision under section 2 (1) providi 
for their assessment of two per cent. on the fiat dale Section 3 of the Act repeal 
the Ordinance in toto. Sections 2 (2) and 2 (3) contained provisions for re-assess- 
ment on terms which are similar to the corresponding provisions in sections 2 (2) and 
2 (8) of the Ordinance extracted above. ` | 

The first argument of the learned Counsel for the petitioners in these petition? 
is that for the assessment relating to the year 1957-58, the decision of the single 
Judge of this Court in Baluswami Naidu & Sons v. State of Madras! was conclusive 
so far as the assessec and the раш. аге coúcerned, and the decision in 


vires in Balustodmi Naidu © Sons v. State of Madras!, but it did not have the effect of 
validating the assessment proceedings declared invalid in Baluswami Naidu @ 
Sons v. State of Madras}. The answer to this argument is a very brief one 
and it has been already indicated. We need not go further than the specific 
terms in section 2 of Act XXVII of 1959, which we, have extracted above. 
They clearly validate completed assessments as well as steps taken to make such 
assessments, notwithstanding the judgment or decree of any Court. Act XXVII of 
1959 has been held to be a valid piece of legislation in subsequent decisions of Courts 
and this is not in dispute. It is also^not in dispute that the Legislature has power 
to enact á provision as'is contained in section 2 of Act XXXVII of 1959 declaring 
as valid, proceedings taken by authorities notwithstanding the judgment of Courts 
which had invalidated them. It is not necessary to refer to ihe authorities cited 
on this view. n 

The second ent of the learned Counsel for the petitioners is based on 
Ordinance III of 1963. It substituted two new sections in place of rules 16 (1) and 
16 (2) with effect from 10th June, 1963,.and the Ordinance would apply to sales 
between Ist April, 1955, and 31st March, 1959. So far as the assessment for 1957- 
58 is concerned, it was completed on 31st March, 1963, prior to the comung into 
force of this Ordinance, and it was, therefore, valid under the Rules in force at the 
time. The question is whether the coming into force of the Ordinance, which 
substituted new sections for rule 16 (1) and 16 (2) of the Turnover and Assessment 
Rules, would have the effect of invalidating the pre-assessment notice as well as the 
completed assessment for 1957-58. The answer is this. There is nothing in the 
‘Ordinance which declares assessments made before the coming into force of the Ordi- 
nance invalid. In fact, sections 2 (2) and 2 (3) of the Ordinance contain provisions for 

ing a re-assessment, the former at the instance of the assessee and the latter at 
the instance of the department, whenever they consider that the assessments made 
under the pre-existing Rules, require modification in the light of the Ordinance. 
Therefore, admittedly as no steps had been taken to reassess under section 2 (2) or 
section 2 (3) of the Ordinance it would follow that the assessment already made 
before the Ordinance came into force as well as the pre-assessment notice would be 
valid. 3 

The other argument advanced by the learned Counsel for the petitioners in 
regard to W.P. No. 447 of 1961 is in regard to the effect of Madras Act ХІ of 
3963. According to the learned Counsel, Ordinance III of 1963, did away with old 
Tules 16 (1) and 16 (2) of the Turnover and Assessment Rules retrospectively 
vide Explanation I, to section2 (1). Act XI of 1963, which repealed Ordinance ПІ 
of 1963, did not re-enact a provision to correspond to rule 16 (1), but only re- 
enacted a provision corresponding to rule 16 (2) of the Turnover and Assessment 
Rules. "Therefore, the of rule 16 (1) effected by the Ordinance was complete 
and final, and since Act of 1963 did nothing to re-enact a provision similar to 
rule 16 (1) the result would be as if rule 16 (1) never existed. 


In this connection,-decisions dealing with the effect of tempo statutes 
having duration for a specific period-were cited. It is pointed out that an Ordinance 


1. (1960)11 S.T.C. 231. І 2. (1960) 11 S.T,Q. 247. 
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has validity only for the limited. period specified in Article 213 Oe of the Consti-. 
tution, and is, therefore, only temporary in character. . We will briefly refer to 
the authorities cited in this connection. In Craies on Statute Law, 6th Edition at 
page 408, we have the following observation about the effect of the expiration of а 


“The difference between the effect of the oxpiration of a Act and the repeal ofa 
petual Act is pointed out by Parke, B in Stvanemrox v. Oliver.+ is a differenco between i 
porary statutes and statutes which aro repealed ; the latter шер оа рте to transac- 
tions already completed under them) become as if they never existed ; but with respect 
to the former, the extent of the restrictions i , and the duration of the provisions, aro matters of 
constructipns. ” NN ks 


The case referred to in Craies on Statute Law, Steavenson v. Oliver!, was followed: 
the Supreme Court in State of Orissa v. Bhupendra Kumar? and at 954 they 
extract the observations in Craies on Statute Law of page 418 (6th Edition): 

* If an Act which repeals an earlier Act is itself only a temporary Act, the general rule is that the 
earlier Act is revived after the temporary Act isspent....... But there will be no reviver if it was clearly. 
the intention of the Legislature to repeal the earlier Act absolutely. "^, 

The Supreme Court thereafter gave'its conclusion thus : - 

“Therefore, even аз regards tho effect of the repealing of an earlier Act made by a temporary Act, 
the intention of the temporary Aet in ing the earlier Act will have tó be considered ‘and no 
general or inflexible rule in that behalf can be down. ” d 
Applying the above pri різ to the facts of the present case, ме have to note 
first that Ordinance їп 1963 being one issued under Article 213 (2), (a) of the 
Constitution із. by its very nature tem in character. The question how far 
sections 2 (1) and 2 (2) of the Ordinance y repealed ‘the earlier rules 16 (1) and 
16 (2) is subject to the general rule that on the expiration of a temporary provision, 
which repeals an earlier Act, the earliér Act is revived after the ‘temporary Act is 
spent. observed the Supreme Court the general rule will prevail; except 
where the«intention of the temporary Act. is clearly expressed for the purpose of 
repealing. the earlier Act ently. There is no éxpressiot of such intentiom 
in Ordinance III of 1963, fot repealing the earlier Rules permanently. "The provisions 
in sections 2 (2) and 2 (3) of the Ordinance show that the earlier Act was to be 
deemed as valid in regard to assessments already completed as they could be modified 
only by taking reassessment proceedings. Act ХІ of 1963, im particular section $ 
which repeals Ordinance III of 1963, and the provision, which gives retrospective 
effect to that Act from the very date when the Ordinance came into effect, viz., 
10th June, 1963, show that the intention of а eed in enacting Act XI of 
1963 was to do away completely the effect of'the 1 at the end of the period 
for which it subsisted, In regard to assessments not completed when the Ordinance 
came to an end, the general rule mentioned in Craies on Statute Law will apply. 
Rule 16 (1) in force prior to the ing into force of the Ordinance will be 
automatically revived, and will apply to them. We may mention that the reason 
for the omission in Act XI of 1963 to incorporate a provision similar to rule 16 (1) 
was presumably because only rule 16 (2) was declared ultra vires by the Supreme 
Court and there was, therefore, no necessity to re-enact a provision to correspond 
rule 16 i This would also show that the intention of the Legislature was to 
revive e 16 (1) on the expiry of the period of the Ordinance. It therefore, 
follows that the assessment made on 28th January, 1964, for the year 1958-59 and 
the pre-assessment notice issued under the provisions of rule 16 (1) are valid. - 


There was one other wi Para urged by the learned Counsel for the petitioners, 
which has got a direct app ication as, regards W.P. No. 1201 of 1963. The alle- 
gation was that the assessment for 1957-58 was ‘made after a rule nist had been issued 
and is therefore illegal. But, as already mentioned, there was no stay order obtained 
by the petitioners restraining the authorities from completing the assessment. 
Learned Counsel for the petitioners referred to the decision Of the former Travancore- 
Cochin High Court in P: 7. Joseph. у. Assistant Excise Commissioner®.’ But that 
ie 8 M.& W 294, 240, йс 0 7707 8. ALRK 19 TC.146 ^ 7 7 


Ta 
2. ALR. 1962 S.Q..945. 
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decision turned on the facts mentioned therein... І: wax a case. where å rulg nisi 
was issued ing the issue of a writ of certiorari for quashing certain proceedings 
We EAM E ды аш Du Шы certain amount by way 
of commission for the cost price of the liquor sold. Notwithstanding the issue of a 
rule nisi, the Authorities collected the amount. Ultimately, the writ petition was 
allowed. The question arose whether the amount lawfully collected should be 
refunded to the and whether an order of refund could be issued in the writ 
petition itself. At page 156 of the report, the learned Judges came to the conclusion 
that they could give such a direction also to undo the mischief done during the 
pend of the writ proceedings, and restore the parties to the position that they 
occupied prior to the writ petition. Therefore they directed, while issuing a writ 
of certiorari, the Authorities to refund the money they had collected illegally during 
the ency of the writ кс But in the present case, the writ petition. 
itself for quashing the assessment for 1957-58 has failed. No question arises of 
restorihg to a party any benefit which he has lost by an illegal action taken by the 
Authorities during the pend of the writ [осер . The principles laid down. 
by the Travancore Cochin High Court, in the decision above cited, will not apply. 
In our view, as long as there been no stay of further proceedings for the assess- 
ment of the petitioners to tax for 1957-58, there is no need to the assessment. 


In view of the foregoing discussion, we dismiss all the three writ petitions. - 
There will be no order as to costs. aa 
К.М, ——— € Petitions dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present :—Mr. М. ANANTANARAYANAN, Officiating Chisf Justice AND 
Mn. Justice M. NATESAN. ` , 


The Union of India, represented by the Secretary to the 
Government, Ministry of Works, Housing and‘ Supply, New 


s р. | 
The Coromandel Engineering Company, Madras .. Respondent. 
Arbitration Act (X of 1940), section 34——$у of smit mader—Scope of—Principles of natural justice—If 
could be tavoked to avoid arbitration clause. 
The true principle of section 34 of the Arbitration Act is that if a suit proceeds on the contract 
or is referable to any of the rights and obligations under the contract per se then the clauses, if any 
ing arbitration in the contract comes into full effect and ether party may invoke the bar 
of suit ul apply for stay of proceedings in any suit instituted contrary to the arbitration clause.. 
But if the basm of the suit is independent and proceeds assailing the contract itself as void 
on the grounds of fraud or mutual mistake, etc., it cannot be stayed under section 34 of tho Arbi- 
tration Act. However even in such cases, if the Court is satisfied that the action is not a bora fide 
one but is only а colourable action intended to avoid the arbitration clause, the Court will be 
justified in staying the proceedings. The Court has no doubt full discretion whether or not to 
stay proceedings under the soction and where the trial-Court has exercosed its Judicial discretion 
i the pleadingsand relevant records and has refused to stay the proceedings, it 
cannot be interfered with in appeal. . ` 
If there is a well-founded apprehension of bias on the part of tho arbitrator, because of his Inow- 
ledge of the special facts or the role he has played in the negotiations pending litigation, it might consti- 
tute a legitimate justification for avoiding tho arbitration clause on grounds of the principles of natura? 
justice, 
Appeal against the order of the Honourable Mr. Justice Sadasivam, dated 
2nd July, 1963 and made in Ordinary Original Civil Jurisdiction of this Court 
in Application No. 818 of 1962 in C. S. No. 182 of 1960. 


V. Thyagarajan, for Appellant. . | соо, 
The Government Pleader; (4. Alagiriswami), for Respondent. ' 
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The Judgment of the Court was delivered by А 

` Anantanarayanan, О. C. F.—This appeal involves a question of considerable 
interesi and some importance, with regard to the impact of section 34 of 
Arbitration Act X of 1940, upon a pending suit, wherein the basis of the suit itself 
is the void nature of the: contract between the Таш The facts, tersely stated 
and as essential for our present purpose, are as follows. ` 


The plaintiffs in this action are the Coromandel Engin "Com P. 
Ltd. Та 1956, the Government of India commenced a scheme for a кА ©; 
the Madras Customs Department. Tenders were‘ invited for the construction of 
certain pile foundations, and the Central Public Works Department also furnished: 
а Bore Chart relating to the locality, and indicating the strata of soil at four places, 
as a result of boring operations. The plaintiffs then made a tender and entered: 
into a contract with the defendant, viz., the Union of India, represented by the 
Secretary to Government, Ministry of Works.’ ‘According to the case of the plaintiffs, 
for the technical reasons furnished by ‘them in paragraph 12, sub-clauses (0) to (g) 

e 


of the plaint, the contract itself was void and unenforceable, for a mu 
of fact. It is not necessary, for our ар to canvass the technical data, 
liberally furnished in the plaint, upon whi is claim is founded. Ultimately, 
in paragraph 24 of the plaint, the plaintiffs prayed for a declaration that the suit 
contract was void for mutual mistake, and claimed a sum of Rs. 73,888 odd, being 
the value of the work done by them, upon the void contract, deducting certain 
deposits. In the alternative, the suit was for recovery of certain sums, in case the 
Court held that the contract was valid and binding on the parties. 


- zi Я 1 
In pursuance of the arbitration clause (clause 22) to be found in the contract, 
-which is set out in the judgment of the learned Ju Sadasivam, J.), the defendant 
applied, under section 34 of the Arbitration Act, for stay of all further pr i 
in the pending suit. This application was resisted by the plaintiffs upon two main 
Pn Firstly, such an application for stay, which is a matter entirely withird 
Ta judicial discretion of the юн of trial, could not be granted, where the very 
"basis of the action was the void character of the contract, whether this flowed from 
fraudulent misrepresentation or mutual mistake, or any other ground admitted 
in law as an adequate ground for the avoidance of à contract, Next, the arbitration 
clause itself made the Additional Chief Engineer, Central Public Works Depart- 
ment the sole arbitrator, and he was not merely a salaried employee of the defen- 
dant (the Government of India) but it happened that he had special knowledge of 
this contract upon the facts relating to its attempted performance, because of 
certain negotiations between the parties, which took place at Delhi prior to. the 
filing of the application for stay. That special knowledge led. the plaintiffs to 
a reasonable apprehension of a bias; hence, on principles of natural justice, this 
"binding term as to the arbitration by the Additio Chief Engineer was no longer 
enforceable. On that ground also, the stay ought not to be granted. 


The matter was discussed by the learned Judge (Sadasivam, J.) in an order; 
in which the main considerations are fully set forth. Following certain authorities 
cited by him, the learned Judge was clearly of the view that, on both the grounds 
raised br the plaintiffs, E for stay by the defendant (The Union of 
India) ought not to be all . It was dismissed with costs, and the State has 
instituted this appeal. 

At the outset itself, a reference both to the pleadings and to one or two leading 
decisions, in which the relevant principles are discussed, becomes essential. One 
decision, which is of considerable interest, upon the principles, is Monro v. Bognor 
Urban District Council, also cited by the learned Judge. t was a case in which 
the plaintiff refused to complete а works contract, alleging that he had been induced 
to enter into the contract by fraudulent misrepresentations made in the specification. 
Afsummons under section 4 of the Arbitration Áct, 1889, to stay the proceedings and 





1. LR. (1915) 3 KB, 167. 
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to refer the dispute to arbitration under the relevant clause was taken out. Discus- 
sing this matter, Pickford, L.J., observed as follows : 
“ The question was whether this action should be stayed and this action is not, in my opinion, an 
action upon the contract in sense of the word. It is an action for damages for fraudulent mis 
tation which induced the plaintiff to enter into the contract and it is ано an action for an 
injunction to prevent the defendants from applying the clause of the contract to his plant and materials, 
and then, not expressed in the alternative but really in the alternative, there is a claim for work 
and labour done upon a чиеяіия sere which he could not maintain if his contract were in existence, 

It is, therefore, in no sense an ad “n on the contract atall. Nordo Ithink thatitisan action i 
relation to, and in connection with, t.e contract. In one senso it is an action in relation to and in 
совае eed if there had never beenany con there would never have 
been any cause of action, there never have been any representation, and there would never have 
been any claim for damages. Butit is not in relation to or in connection with the contract, in my 
opinion, within the meaning of the arbitration clause.” 

This passage well exemplifies the difficulty that may arise in applying the 
principle of stay of an action relating to a contract because of the consequence of an 
arbitration clause, to any given set of facts. The usual ing of such a clause, 
which is almost iura ly to be found in these contracts, ich are generally 
standardised, is that any dispute or controversy “in relation to or in connection 
with the contract,” is within the ambit of arbitration. But, as Pickford, L.J., 
observes, if this is to be logically construed in its most rigoro us sense, then, there 
could be no suit at all arising from the und of a contract between the parties 
which may itself be illegal or unenft le for any ground, which will not be 
liable to be stayed under the arbitration clause. Obviously, the true principle is 
that, if the suit proceeds on the contract, or is referable to any of the rights and 
obligations under the contract per se, then, the clause con ing arbitration comes 
into full effect, and either party may invoke it in bar of suit. But, if the basis for 
action is itself independent of the contract, and, indeed, proceeds upon assailing 
the contract as void for fraud, mutual mistake, etc., then, it would obviously: defeat 
the very objective of such a suit, to claim that it has to:be stayed pending the enforce- 
ment of the arbitration clause. Of course, there i$ also a question of bona fides, 
which is incidental to the application of the principle. The Court has to peruse 
the plaint, the prior notice, the affidavit and counter affidavit in the petition for 
stay, and then come to a conclusion whether the action can be reasonably interpreted 
as a bona fids action for avoidance of the contract on any established principle. If it 
is not bona fide, and is colourable, the Court may perfectly justified in staying the 
action under section 34. 


But, if the Court is satisfied that the action is bona fide and it is, on the face of it, 
for avoidance of the contract upon the grounds shown, then, the Court has certainly 
a discretion to decline to stay the suit pending the enforcement of the arbitration 
clause. As the learned Judge (Sadasivam, J.) has observed, the decision in Monro v. 
Bognor Urban District Council’, referred to by us, was cited and followed in ofurmull 
Parasram v. Louis Dr Co. 144.5. Again, in B. ў. Manufacturing Со. v. Dulichand?. 
the Court observed that it was not merely the form of the contract which ed 
the interpretation of the arbitration clause, but that it was equally relevant to 
consider whether the party suing, alleged that there wasa valid contract, or that 
there was no valid contract. e matter was considered in considerable detail 
in Heyman v. Darwins‘, which is the leading case on this subject. That case has 
also been cited and approbated in Anderson Wright Ltd. v. Moran 8? Co.*, as we shall 
presently point out. 


In Heyman v. Darwins*, the following passages in the several judgments delivered, 
emphasise the principle that, where the action itself proceeds upon a total 
repudiation of the contract, it may not be a proper course to enforce the arbitration 
clause by staying the action. Viscount Simon, L. C. observed : 


1. LR. (1915) 3 К.В. 167. 4. LR. (1942) А.С. 357. 
2. ALR. 1949 Cal. 179. 5. (1955) S.C.]. 200 : (1955) 1 M.L.J. (8.0.) 
3. ALR. 1953 Gal. 450. 113 : ALR. 1955 8.0. 53. 
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^  * Similarly, if one to thesalleged contract is contending that it is void ab isitio (because, for 
example, the making of such a contract is illegal), thc abritration clause cannot operate, for, on this 
view, the clause itself also is void.” Ve DU 
- Lord Macmillan stated the point thus: ` m 
“и appear that the dispute is whether there has ever boen а binding contract between the 

ties, such a dispute cannot be covered by an arbitration clause in the challenged contract. If there 
has never been a contract at all, there has never been, as part of it, an agreement to arbitrate. The 
greater includes the less. Further, a claim to act ande a contract on such grounds as fraud, duress or 
essential error cannot be the subject-matter of a reference under an arbitration clause in the contract 


by £ 


sought to be set aside.” 
Lord Wright observed (at page 378) : 


і... One party, th not denying that there was the a се of assent, might claim that 
the consent was vitiated by fraud or duress or mistake or ill E And, inthat sense, it is often 
са 


sald that he diates the contract. There, again, it uestion of construction whether 
а collateral arbitration ‘clause could be treated as severable, and could be invoked for settling 
such dispute. ” , E Por 


Lord Porter said (at page 398) : . М 

“ Where the contract itself is repudiated in the sense that 18 original existence or its binding force 
is chall 44., where itis said that the parties never were ed idem or where it is said that the contract 
is voidable ab initio (c.g., in cases of fraud, misrepresentation or mistake), and that it has been avoided, 
the parties are not bound by any contract and escape the obligation to perform any of its terms, inclu- 
ding the arbitration clause. z~ E 

In Anderson Wright Ltd. v. Moran and Co. 1, this identical principle was discussed, ` 

and their Lordshis have cited a passage from the judgments of Lord Porter in Heyman 
v. Darwins*. That relates to the function of the Court which is called upon 
to decide whether the arbitration clause could be properly invoked by either party. 
‘The Court must make up its mind whether the Arbitrator has jurisdiction or not, as 
best it can, upon the evidence before it. Applying this principle to the present case, 
we are satisfied that this is a bona fide dam or whatever itmiay be ultimately found 
to be worth, repudiating the contract altogether, as void for mutual mistake, upon 
the technical grounds exhibited in the relevant passage of the plaint. It is not for 
us to say whether that claim is well founded or otherwise ; indeed, any anticipation 
of it would be contrary to the interests of justice. But, once the trial Court is 
satisfied that there is such a bona fide claim, repudiating the contract altogether, it 
will be a proper.exercise of judicial discretion to hold that the arbitration clause does 
not come into play, and that the defendant cannot obtain stay of trial of such a suit 
by invoking that clause. In this view, the order of the learned Judge appears to us 
to be perfectly justified. The learned Judge has not referred to the technical кош 
which constitute the basis of the action; but we have been assured by learned Counsel 
that the grounds were fully adverted to, at the hearing of the proceeding. 


We may here conveniently note that in Russell on Arbitration, 17th edition, page 
45, the principle is expounded in the following form : 

“ Phrases such as hed hes arising out of the contract’ do not cover disputes as to whether the con- 
tract was entered into at all, or whether it was void ab initie (because, for example, its making was illegal), 
or whether it sets out the truo intention of the parties.’ * i 

This passage is based upon Monro v. Bognor Urban District Council’, and the subse- 
quent case-law in England. 


Under these circumstances, since the order can be sustained upon this' major 
ground, it does not appear to be necessary to dilate, at any length, upon the subsidi- 
ary ground, namely, the bias apprehended by the plaintiffs with regard to 
the arbitrator specified under clause 25, an official of the Government of India, 
who was acquainted with the facts of the case, and who had iously figured in 
negotiations prior to the application for stay of the suit. Nor does it seem necessary 
to dwell particularly on the failure of the defendant (the Union of India) to reply 
to the notice of suit, and the considerable period that elapsed without any reply to 
pu————————————M———————————ÓÓÁ— 


1. (1955) 8.C,J. 200 : (1955) 1 M.L.J. (S.C.) 2. LR. (1942) А.С. 356. at p. 393. 
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the miit notice, before the action commenced: But we think it may be necessary 
to make one or two observations in this respect, because ofthe arguments before us, 
and certain facts as can be gleaned from the record. In the early case of Joss 
and Barker у. Williams}, there is a citation from certain dicta of Lord Justice Bowen 
in an English case. Part of that citation runs as follows : m 
“Tt was an essential feature in the contract between the plaintiff and the railway company that 

a di сонгы as that which has arisen between the ып онсе нү en к-ге en 
y ided, not by.a stranger or a wholly i person, but company’s engineer 
....virtually, thé engineer, on such on occasion, must be the judge, so to speak, in hu own 
quarrel. Employers find it necessary in their own interests, 1t seems, to such terms on the con- 
tractors whose tenders they accept, and the contractors are willing, in order that their tenders should 
Болор, to be bound by such terms. It is no part of our duty to approach such а curiously 
col contracts with a desire to upset them or to émancipate the contractors from the burden 
ofa stipulation........ mes Р | s 
| In.the present case also, reliance has been placed оп а of the contract, w nich 
is explicitly to the effect that the previous knowledge of the arbitrator, in his capa- 
city as Government servant, of the facts of the instant case, will not deter the arbitra- 

tion clause from having full effect. ' 


But we find that this view of the law has been superseded by later developments; 
«ven in the United Kingdom, and by an amendment of the, English Arbitration 
Act. Undoubtedly, principles of natural justice have subsequently received in- 
creased recognition in the cases, and, if there is a well-founded apprehension of bias 
on the part of an arbitrator, because of his knowledge of the special facts, or the role 
that he has played in any negotiations pending the litigation, that would certainly, 
constitute a legitimate justification for avoidance of the clause. It will be a ques 
tion of fact whether such apprehension is well founded, and such bias, or a reasonable 

ibility of it, may be inferred. In the present case, the learned Government 

leader has ed that, on more than one occasion, the defendant wrote to the plain- 
iiffs for а pen of names outside the arbitrator specified in clause 25, from which 
the defendant was willing to select one person as an arbitrator acceptable to both 
C But, as Sri V. Tyagarajan for the plaintiffs rightly emphasises, this is 
ond the purview of the arbitration clause altogether, and, hence, irrelevant to 
the present context, however desirable it may be that the parties should finally settle 
the matter by some such means. In our view, the learned Judge (Sadasivam, Ј) 
was also justified in declining to grant the stay, ог to enforce the arbitration clause, 
on this particular ground. In the affidavit, there are detailed averments regarding 
the part played -by the named arbitrator during negotiations at Delhi; we are 
mot able to see that they have been controverted, to any effect, in tbe counter- 
affidavit of the defendants (the Union of India). 

Upon the above facts, and in the light of these considerations, the appeal fails 
and is dismissed with, coets. 

R. M. тыз =: Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. М. ANANTANARAYANAN, Officiating Chief Justice AND 
Josa Mr. М. NATESAN. | 


К. К. Thangapandian .. Appsllani* 


Kuchu Bomma Naicker and another .. Respondents. 

Guardian amd Wards Act (VIL of 1890), sections 7 (2), 8 (b), 10 amd 39—5соре of —. er 

of a third party as guardian — Who can ** Any relatios or friend of a eee ш 
appointed under a consent decree © if a guar appointed or declared ky Goart.’ 

The expression ‘any relative or friend of the minor’ in section 8 (b) of tho Guardian and Wards 
Act, 1890 is in its purport alternative and not additive. A friend of a minor, who m not a relative, 
may certainly apply under the sub-section for appointment of a guardian. The true | interpreta- 
tion of the word ‘friend’ must be that it characterises a person beneficially interested in the minor, who 
may Бе himself incapable of forming а friendship as such with the person intervening on his behalf. 


1. (1894) 2 Gh. 478 at 491. TN А 
*L.P.A. No. 78 of 1964. | 5th January, 1965. 
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The relative referred to should also be beneficially interested in the minor.to enable him to apply 
under the sub-section. A relative who is interested adversely to the minor may not come within the 
purview of sub-section (5) of section 8 of the Act. The mere fact that ho hassome litigation pending 

inst the minor cannot by itself disentitle him from applying under the section for the appointment 


a third party as ian for the minor. Tho word ‘instrument’ in section 39 af the Guardian and. 
Wards Act should confined to instrumenti бави grwris with the word wall: occurring in the sid 
section. Unless a person is appointed ian under a will or such similar instrument, there 15 no 


necessity to remove him under the section before a fresh guardian could.be appointed. 

Nor would the fact thata person was appointéd guardian of a mtnorin some suit or Consent 
decree mean that he is а person appointed or declared by the Court as guardian within the meaning of 
section T Та Ger соса анаар "which кага with ше 

4 а ї 

алы arises ош арр on and not some Court in w т 
А under Clause 15 of the Letters Patent against the judgment and order 
of the High Court dated 24th September, 1964, and passed in A.A.O..No. 108 of 
1963 preferred against the order of the District Court of Tiruchirappalli in Original 
Petition-No. 70 of 1962. = л уз, 

K.-S. Desikan and V.C. Sukumar, for Appellant. : 

R. Ramachandran and P. R. Varadarajan, for Respondents.‘ : 
« The Judgment of the Court was delivered by E 


Anantanarayanan, O.C.7.—This Letters Patent Appeal has been instituted by one 
K. R. Thangapandian, the second ndent in certain ings under the 
Guardian and Wards Act (VIII of 1890) in the Court of the.learned District Jedge, 
Tiruchirappalli, and the appellant before Ramakrishnan, J., in A.A.O. No. 
103 of 1963. The background of facts in regard to which the ing arose in the 
District Court itself, has been succinctly set forth in the judgment of the learned 
Judge. А t deal of the previous history will be found stated in Ponnalagu Ammani 
v. State of ast, judgment delivered by Rajamannar, C.J., on behalf of the 
Bench. For the purpose of. the t proceeding which does involve certain 
questions of interest upon the applicabili of specific provisions of the Guardian 
and Wards Act to the facts, the matter might be taken up from the stage in the 
history, at'which there was a dispute with regard to rival adoptions—the adoption 
by Ponnalagu Ammani of a minor as heir to the Marungapuri Estate in 1949, and 
the adoption by the other widow of the Zamindar, one Lakshmi Ammani. This 
dispute was brought up-to this Court, which directed the Court of Wards in adminis- 
tfation of the estate to file an interpleader suit. Actually, at that stage of the history 
of the litigation, the rival adoption by the other widow,. Lakshmi i, had 
not taken place ; but there was a dispute between the widows themselves which 
formed the subject of controversy. The interpleader suit filed in accordance with 
the directions of this Court, was O.S. No. 28 of 1953 on the file of the Sub-Court, 
Tiruchirappalli. It resulted in a compromise decree, the crucial clauses of which 
have been extracted and set forth by the learned Judge (Ramakrishnan, J.) in his 
judgment. . 

It is beyond dispute that, atthe time of the compromise decree, both 
adoptions, had taken place, and the decree actually provided for an equit- 
able settlement which, in virtual: effect, recognised the validity of both. 
Briefly stated, under the decree, each minor was given a six-and-half anna 
share in the estate, ultimately in the form of specific and allotted. pro- 
perties. Ponnalagu Ammani, the first respondent in the present досади 
in the District Court, маз herself given a three-anna share. e present 
appellant, the natural father of the minor adopted by Ponnalagu Ammani, 
саас ш PD alc ек ш the consent 
decree. He was appointed gwardian-ad-litem, the decree ided that he 
could administer the properties allotted to the minor, on behalf of the minor, until 
the minor came of age. The present original petition for appointment of a guar- 
diag for this minor bs Court, on alleged grounds of male inistration and mis- 
feasance by the appellant (K.R. Thangapandian, the natural father of the minor), 
-was_.instituted, under. section 10 of the. Guardian and Wards Act‘ (VIII of 
1890) ; in brief, it was a prayer by a person purporting to be a distant relative 

п L $$ MÀ «—— — M € 


t 


1. (1933) 1 M.L.J. 410: 66 L.W. 136. 
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of the minor, and acting on his behalf and for his benefit, to appoint a third-party 
guardian for the estate. 

This proceeding involves certain grounds of considerable interest, as we earlier 
observed, upon the impact of specific provisions of Act VIII of 1890, hereinafter 
called the Act, on the facts of the case. There is an objection, in the nature of a pre- 

imi objection, urged by the appellant. This is, briefly, that the petitioner in the 

р ings is not “any relative or friend of the minor" under section 8 (b) of 
the Act. The resonat is disputed. In any event, considerable hostility of 
interest is alleged, as between this person and the minor, and the ground is that this 
person cannot be heard at all, even to claim that a third party should be appointed 
as property guardian of the minor under section 7 of the Act read with section 10. 
The further question of fact and law which arises in the case is whether the clause in. 
the consent decree that we have earlier referred to, would invest the appellant with the 
capacity of “ а guardian....appointed by will or other instrument or appointed or 
declared by Court ” within the scope of section 7 (3) of the Act. If the appellant is. 
such a guardian, indisputably, the Court will have no power to appoint someone 
else as guardian, until the powers of the appellant as guardian have ceased under 
any of the provisions of the Act, including the provision for removal. 

The next point concerns the averments of maladministration and misfeasance 
urged ped e appellant by the petitioner in the District Court. The contention: 
is that these averments have not, fictuslly been established n и, . The 
sales of the minor’s properties, which were certainly considerable, took place in 
the context of impending Land Ceiling Legislation, and, in order to avert loss to the 
estate by the inevitable acquisition by the State of lands above the ceiling in extent, 
with compensation payable therefor at a far lower rate than the market value. In. 
brief, it is strenuously contended that the sales were acts of prudent management, 
fully justified by pom The next argument is that the appropriation of a 
substantial part of the sale proceeds by the guardian, towards expenses incurred by 
him in prior litigation on behalf of the mmor, was fully justified by the particulars 
of expenses and the accounts. In any event, there is no case for calling these acts 
into question, in the present proceedings. The final question is whether, with 
reference to section 39 of the Act, the appellant is again “ a guardian appointed or 
declared by the Court, or a guardian appointed by will or other instrument”. If 
he is such a guardian, presumbly, the appellant is liable to be removed, upon duo 
cause shown, (1) for abuse of his trust ов 39 (а)), and (2) for having an interest 
adverse to the faithful performance of his duties (under section 39 (g)). Whether 
these provisions will apply at all, and, if they do not, whether the Court can appoint 
a guardian immediately without an order of removal of the appellant, are certain 
of the crucial issues in the present controversy. 

We shall deal with these matters briefly seriatim, and in the light of the 
authorities to which our attention has been drawn. 


шалп the protein ey OM ше ну the ap t, we do not think 
thatit has any su ce, in the light of the specific ene of the record. 
Undoubtedly, the language of section 8 (b) “ару relative or friend of the minor,” is in 
its purport alternative, and not additive. In other words, “a friend of the minor," 
who is not a relative, may certainly apply under this sub-section. As the learned 
Judge (Ramakrishnan, 1 points out, even an impersonal agency like the Collector 
of the District, is empowered to apply, in a suitable case, and the true legal inter- 
pretation of the word ‘friend’ here must be that it characterises a person beneficially 
interested in the minor, who may himself be an infant or а child of tender years, 
incapable of forming a friendship as such with the n intervening on his behalf. 
But we agree with the contention of learned Counsel fori the appellant that the “ rela- 
tive? must also be beneficially interested in the minor, in order to apply. On an 
interpretation in accordance with the spirit of the statute, certainly, a relative who 
is interested adversely to the minor, or interested in harming him in any manner, 
may not come within the purview of section 8 (Б). But, here, the facts are that it 
has been found that the petitioner is a relative. Next, the fact that the peti- 
toner has intervened only to request the appointment of a third party as ian, 
23 
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in-the light of what appear to be prima facis questionable acts by the de facto guardian 
"with regard to the estate of the minor, shows, in our view, his beneficial interest: 
"The fact that he has some litigation: pending against the minor, need not be permitted 
to-cloud this perspective, or to disentitle the petitioner to apply. That would dis- 
pose of the preliminary objection. | 


The further question is of far greater interest. -Briefly, that question is whethet 
the appellant can claim to be a person “© appointed by will or other instrument, or 
appointed or declared by the Court", Here, it is worthy of note that section 7 (2) 
and section 39 would employ practically identical language. The matter is not 
bare of authority. We have the authority of an early Bombay case Bai Harkor v.' 
Bai Shangar!, though the judgmentis a very brief one, to theeffect that the language 
-ofsection 39 of the Act, particularly the word “instrument,” implies that that 
‘word should be confined to instruments ejusdem generis with a will. Certainly, 
a particular clause of a consent decree, ugh conceivably it might amount’ 
to an “instrument,” cannot be m vin ipae d cada generis with a will. ` 
If that is the case, the appellant cannot claim that he is such a person contemplated 
by section 7 (2) or section 39, whose removal under the law is necessary, before a 
third party can be appointed as иа Ifsuch removal is пої necessary, then, 
the appointment itself of a third party as guardian will, under section 7 (2) 
of the Act, imply the removal of any de facto guardian intermeddling with the estate, 
like the ap t. It is noteworthy that the decision in Bat Harkor v. Bai Shangar 
"was affirmed and followed by the Bench of Abdur Rahim and Kumaraswami: 
‘Sastri, JJ., in Krishnamurthi Iyer v. Paroathi Ammal’. The argument of learned 
‘Counsel for the appellant here is two-fold. Firstly, he requests us to doubt the 
correctness of the ratio of these decisions, upon grounds advanced. Secondly, he 
argues, upon the strength of a in Maxwell on the Interpretation of 
‘Statues, 11th Edition, that this kind of interpretation is itself a misapplication of the 
true doctrine of ejusdem generis. This matter may be briefly dealt with by us 
"before we proceed further. 


In Maxwell on the Interpretation of Statutes, 11th E dition, page 326, the prin- 


ciple of ejusdem generis is enunciated in a passage d with generic words follow- 
DER words. The ent here is that the reference to ** instrument ? 
ig preceded only by the word © will’, and not by other words indicating the genus. 


For this reason, it would not be a valid assumption that the word “ instrument "" 
is ejusdem generis with the preceding word “ will". Aswe follow the argument, . 
3t amounts to this : that there is only a singly preceding word, and not multiple 
"words clearly indicating the genus, and that, in consequence, there is no common 
factor or determinant between the two entities which form the subject of interpreta- 
tion. We do not think that this argument can be approved as correct. Certainly, 
the passage in Maxwell on ror deron of Statutes seems to suggest that ШЕ 
words, are generally to be found indicative of a genus, preceding the word 
"which has to be construed upon the principle of ejusdem generis. But we are unable 
to sec why this should be a rigid ale withaut tion. Undoubtedly, the argu- 
ment might well be tenable if no common factor or determinant can bs indicated ; 
‘but, in our view, in the present context, this can be easily done. It is a well- 
settled proposition of law, that, by means of a testamentary disposition, a person 
ed by the Hindu law can appoint a guardian for the estate of a minor. 
We are unable to see why the same effect should not be ‘achieved by some other 
‘kind of document, which may be a deed of settlement, or a deed of gift. If that 
can be done,—and there are certainly recognised instances—the common factor 
‘between the two words will be the creation of a guardianship by the document, 
and that would justify the interpretation of the word “ instrument’ ’ in section 39 
as тат eneris with the preceding word “ will". For these reasons, we are unable 
Xo doubt tbe correctness of the two decisions, and we have to hold that the appellant 
is not a person, and cannot claim to be a person, appointed or declared by, the 
urt as guardian, or a guardian appointed by the will or other instrument. 


1. LL.R. 18 Bom. 375. 2. (1917) 6 L.W. 760. 
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Certainly, the mere fact that the Court recorded the compromisé decree . cannot 

amount to such appointment ог. declaration, and this ent is not pressed: 

For, when we look at the definition of ‘ Court in section 4.of the Act, we find that it 

would ће the Court seized of the actual proceeding of guardianship, and not some 

other Court trying a ruit in which the matter o guardianship arises іп а collateral 
on. . r 


For this reason, we are of the view that, if due cause be shown, the petitioner 
in the District Court was perfectly entitled to ask for the appointment of a third 
Lor unde gis of the estate of the minor. Since the appellant can, at best, 

ed only as a de facto guardian, that appointment would, by implication, 
amount to his removal and his office and ` would cease to exist by the рго-. 
visions of section 7 (2) of the Act. No formal order of removal is n. . All that 
is necessary is for us to consider whether a case has been established for the appoint- 


ment of a third party as guardian, other than the appellant, and excluding him 
for the present, for reasons shown by the petitioner. 


This takes us to the merits of the matter. We are thoroughly satisfied that the 
petitioner made out a prima facie case for what he claimed. As regards the 
sales of the properties of the minor, sought to be justified as alienations in the 
context of impending land ceiling legislation, we desire to state nothing at the 
present stage. In Sakthi v. Kuppathammal!, one of us laid it down that it might be 
an act of prudent management on the part of a guardian, in the context of апу. 
such impending legislation, to dispose of the extent that would be a surplus in 
terms of such impending legislation, at a market value which may ‘be far more 
beneficial to the minor than the com tion payable by the State, In the 
present case, the record does not show that the lands were sold for far below, the 
market value, or without bona fidsson the part of the de facto -guardian. But 
' the record does show that considerable sums were realised such sales, and that 
very substantial amounts were appropriated by the ds facto guardian towards 
alleged expenses incurred by him on behalf of the minor in prior litigation. It is 
contended that even a ds facto guardian has a right, in law, to such appropriation 
and Sriramulu v. Pundarikakshayya*, is cited аз authority for this view. We 
desire, to state nothing whatever on this aspect, at the present stage. The 
question has to be thoroughly investigated, concerning the extent of the appro. 
priation, the character of that appropriation, and the Justification for it, Even 
if the appellant be regarded as a guardian ds jure, certainly, the existence of such’ 
extensive claims against the minor, and the fact that action was taken by him 
without any approval, of a judicial ‘authority, on the basis of such claims, would 
justify the removal of such a ian under елор ee This observation’ 
18 without prejudice to the claim advanced on behalf of-the appellant by his 
Counsel, Sri N. R. Raghavachariar, that his client will be able to , to the 
satisfaction of any agency of investigation, that his ' claims against minor are 
real, that the expenses relating thereto were truly incurred for the benefit of the 
minor's estate, and that, in brief this appropriation is ethical and j р 


Hence, in conclusion, we have no hesitation at all in affirming the decree of 
the learned Judge (Ramakrishnan, J.) and dismissing the күзө The, District 
Court must now proceed to the appointment of a suitable paid Büardian, 
who may be a legal practitioner if the Court thinks fit, upon terms as will 
secure the best interests of the minor and the estate. This very appointment, as 
ae observed, will imply the removal of Er acto уйти үт ны) 

office and . Such al iam sho y investigate the claims" 
of the ds facto кага against етс minor, and call hen to account, 
if there are appropriations which are not justified. We need not particularise 
the steps to be taken here, in accordance with law. But, if the appellant is able to 

1. (1990) 2 МІ. Ј. 89. 1949 F.L.J. 288 & 318: A.LR. 1949 Е.С. 218° 
2. (1950) | M.L.J. 586, 612 : 1949 F.G.R. 65 л 
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demonstrate, to the- satisfaction of Court, that he'has behaved only as a prudent 
, mindful of the interests of the minor, and that he has not in any manner 
abused his trust, he may subsequently re-apply to the Court for appointment under 
the Act, when g application may be considered on merits. We may here record 
an undertaking ri N. R. еа говеро ee a 
ample security n D any amount that might have been appropriated by him out of 
the estate of the minor, in excess of amounts spent for "tie minor’s benefit. With 
these observations, the appeal is dismissed. There will be no order as to costs. 


RM. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—M. Jusri& К. VENKATARAMAN. 
B. S. Umapáthi Iyer .. Petitioner* 
v. 
A. 1922, Madura Mahalakshmi Weavers Co-operative Production 
and Sales Society, Ltd. Respondent. 

Madras Co-operative Societies Act (LIL of 1961), section 73 (1) LU SP ag ы ыа ef the 
society—Suit by past member to raceotr a debi from a society —If within the section. 

A claim by а past member of a registered co-operative society to recover certain amounts from. 
the society, alleged to have been given by him as loan or deposit to the society when ho was a member, 
will fall within the scope of section 73 (1) (6) of the Act and will have to bo decided by the Registrar 
and a civil suit to recover such amount is not maintamable. 

Petition under section 25 of Act ІХ of 1887 praying the High Court to revise 
the Decree.of the Court of the Subordinate Judge, urai, dated 18th July, 1964 
and passed in S.C. No. 105 of 1963. 


R.-Shanmugam and К. Ramachandran, for Petitioner. 
The Court made the following | 


OnDrzR.—This Civil Revision Petition has been filed by the рањат i im 
S.C.S. No. 105 of 1963 on the file of the Subordinate Judge, Madurai, against the 
order of the learned Judge holding that the suit is not maintainable in the civi? 
Court by virtue of section 73 (1)(b) of the Madras Co-operative Societies Act, 
1961, and, therefore, directing the plaint to be returned to the ole plaintiff for presenta- . 
tion before the proper Tribunal сога under the said Act. The suit of the 
beue. was brought against the co-o tive society for recovery of a loan advanced 
| the plaintiff to the society and of certain other amounts, aoe by him with 
the society when he was a member. The plaintiff bu imenberihip, ош 
29th А 1962. Pe ксы аы ес е су E a e 
ber, and so also the deposits. The defendant society pleaded the bar of sec- 
tion 73 (1) (b) which, in so far as is material, runs thus ; 

“78. (1) If any dispute the constitution of the committee or tho management or the 
business of a registered society (other a dispute regarding disciplinary action taken by the society 
or its committee against a paid servant of the society) arises— 

ONT 
(b | betree a асаре past member or person claiming through a member, past member, or 
deceased member and th e society, its committee or any officer, agent or servant of the society or 


ONT 


such disputo shall be referred to the Regutrar for decision.’’ 

The learned Subordinate Judge, in passing the order under revision, followed a 
Bench decision of this Court in Co-operative Insurance Socisty v. Bapiraju’, ‘That 
decision clearly shows that the claim ш question will be a dispute touching the 





* C.R.P. No. 2395 of 1964. 2nd February, 1965. 
1. (1955) 2 M.L.J. 363 : LL-R. (1956) Mad. 547: AJR. 1955 Mad. 694. 
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'busiriess of the co-operative society between the past member and the society and 
will directly fall under section 73 (1) (b). The decision follows'an earlier Full 
Benck decision of this Court in Madhava. Rao v. Surya Raot. ‘Mr. R. Shanmugham, 
the learned Counsel for the plaintiff, reliés on а осоп of King, J., in Narayana 
Aiyar v. The o chia Urban Bank, Lid., Tinnevelly*, That decision is clearly 
distinguishable, ere the dispute was between the Co-operative Urban Bank, 
Ltd., and some if its past directors regarding the loss sustained by the Bank owing 
to their negligence in sanctioning certain loans. The question was whether under 
the isions of section 51 of the Madras Co-operative Societies Act of 1932 as it 
then stood, the ae was cognizable solely by the Deputy Registrar of Co-operative 
Societies. It was held by King, J., that under the provisions of the Act as it then 
stood, the dispute would not be cognizable by the Deputy Registrar. Section 51 (b) 
of the Act was in terms similar to section 73 (1) (5) of the present Act: but that 
would not apply, because the dispute was about an action as director and not as a 
member. Clube (c) of section 51 (1) of the Act of 1932 as it then stood related 
only to disputes between the society or its committee and any officer or agent or 
servant of the society. The Act was amended by Act V of 1937 to include a dis- 
pute between the society and a past director as well. The present case clearly 
comes under section 73 (1) (b) of the Act of 1961. The petition is accordingly 


R.M. —_— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mz. Justice M. NATEAAN. 


S. Kadir Ibrahim Rowther-and another : ^ C Appellants* 
v. k ‹ ý . s 
Noor Mohammed Rowther ' | í .. Respondent. 
Practice—Suit for eccounts'—Agreemsnt : and difendani—Serrics. terminaisd — 


P to rekick the ocmer 
business alone is a party—If comld be deducted їп arriving at uoc oc ' à 


Roh, boss Ава busin aa cant hoa pE paris of law. DNE 
like what tho parties have upon as ts the manner in whi ey 
i Med on pe no аме zule af layr laid down for 
ascertaining the profits of a business in all cases for all The fact that for revenue purposes 
iation is taken into account before agcertaming ts or in a partnership certain expenses aro 
into account, does not mean that in calculating the profits under'an agreement between parties 
engaged in 4 Ьшіпём, such depreciation or expenses should necessarily be deducted before arrivmg 
atthe profit, What the parties meen and intend by ' division of ts’ must be ascertained from a 
consideration of all relevant matters such as the naturo and terms of the agreement between the parties, 
their intention as ascertained from their subsequent conduct, the purpose of the payment of the profit, 
whether it is by way of remunoration for services or in lieu of interest on investment, etc. 


Where tho t between an employer and employee in a transport busines provides that 
the employoo be entitled to half the profits of the ess after deducting the expenses incurred 
in respect of the sorvice, the word ‘ profits’ in the context means the profits arrived at without 
into consideration the depreciation on the capital. The business is that of tho employer and the сарі 
is provided by him. The oyee is not concerned with these and his servico is always liablo to be 
terminated at the pleasure of den He cannot share the goodwill of the business nor has ho 
Any share in the asots or capital of e Dice In such circumstances the profits in which ho, as an 
empl will be entitled to a sharo under the agreement cannot mean the profits arrived at alter 

ing for depreciation of the vehicles used in business. 

The word ' Adkayem " in Tamil can mean both income and profits. But used in any particular 
context it can refer only to profits. 

The fundamental moaning of the word profi а the etn made by a business during 


a i period and ascertamed by d the value of the to зүр жг lus xp bue 
from the value of the total asset at the end of the perlod. It has to be in its natural 





1. (1959 2 3147, 40 1 ELAR. (1998) Mad 2. (1985) 69 M.LJ. 726. 
1047 (F.B.). 
* S.A. No. 460 of 1963. i t . 19th March, 1965. 
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and sense which no commercial man can misunderstand. As to what expenses are chargeable 
to it мны акын оао р 

the Decree of the District Court, Tiruchirapalli in pes 
Suit N o. 78 of 1962, preferred against the decree of the Court of the St 


Judge, Pudukottai in рете Seit No No. 24 of 1957. 
R. Gopalaswami Ayyangar and К. №. Balasubramaniam, for Appellant. 
‚ К. Rajah Iysr, К. S. Desikan and К. Raman, for Respondent. 


The Court delivered the following 


.  Jupoment.—The defendant in a suit, where a preliminary decree for the 
taking of accounts of a-transport concern has been passed, Ds 
appeal the final decree in the matter. I have just now delivered era 
in S.A. No. 798 of 1961 confirming the preliminary decree passed bod 

below. 


The plaintiff's suit was laid on the basis that he was a partner with the first 
defendant in the transport concern and relief for dissolution and accounts were 
claimed. The defence inier alia was that the plaintiff was merely an employee ir 
the business, placed in the management of the business with an obligation to run 
the concern, and remunerated by a half-share in the profits, with no interest in the 
assets of the business. The original agreement relating to the service was between 
the plaintiff and the first defendant, asevidenced by ibit B-1, and later the agree- 
ment was renewed in favour of the second Заа (Exhibit B-2). Several pleas 
were raised by the plaintiff in relation to these agreements, and particularly the 

lea that the second defendant was merely a name-lender for the first defendant. 
i" t is unnecessary to refer to these matters in greater detail аз they have been the 
subject of detailed consideration in the appeal against the : preliminary decree. 


.. Though the dispute in the taking of accounts related to several items in the 
Courts below, m the Second Appeal the defendants have confined their arguments 
to two items. The first and оо p dier one is the claim of the defendants.that 
in the calculation of the profits, a half-share in which the plaintiff has been decreed 
as entitled, deduction should be made for depreciation in the value of the vehicles, 
buses and lorry. The second one relates to the expenses of the litigation in O.S. 
No. 41 of 1952 on the file of the Subordinate Judge’s Court, Pudukottai, the defen- 
dants contending that these expenses, inclusive of the decree amount, should be 
debited as an outgoing of the business before the profits are divided. . 


Taking up the claim for depreciation in the value of the vehicles, the question 
is not free from difficulty. The agreement between the parties, Exhibit B-2, provides. 
ducis he eee уздык be Gk eee ee ual halves after 
deducting the incurred for such service, and the rudera of the profits 
between the two ies. The question, therefore has centered round what are the 

fits of the business? Learned Counsel for the appellants Sri К. Gopalaswami 
[шшр contended that the plaintiff being entitled to a half-share in the net profits 
depreciation in the cost of vehicles must be deducted and it is a proper, normal and 
regular outgoing. He referred in this connection to section 48 of the Partnership 
Act which provides that in se accounts of a firm after dissolution, lasses | 
deficiencies of capital shall be paid first out of profits. Learned Counsel also poin 
out that the mere fact that in the course of the business, when the business was run- 
ning, profits were divided in the accounts without reference to the depreciation, is 
not conclusive of the question and that in the taking of accounts, when the business 
is finally wound up, depreciation ought to be taken into account.. In this connection, 
the decision іп Binney v. Mutric! was referred to, My attention was also drawn to 
the passage in Lindley on Partnership, Twelfth .Edition, at 618, where it i, 
stated. that in settling accounts between partners, after dissolution, of the Foris 
ship, losses including loss and deficiency of capital shall be paid first out o fits 
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This,'of course, is in section 48 of the Indian Partnership Act, and it ma 4 be pointed, 

out that as noticed in the passage and as provided in section 48 of the Indian artner- 

ship Áct, the mode of taking accounts is subject to any agreement between the 
ers. Learned Counsel for the a ts also refi to a passage in Auditing, 
teenth Edition by Lawrance R. Dicksee, where at page 274 it is stated thus : 

“Itseems clear that distinction must be made between the case of a company which is. 
formed with the object of acquiring and worki a wasting asset and that of a company which may 
be expected to carry on its business for an indefinite period. In the latter case, when the plant or 
machinery is worn out, it will in the normal course of events be replaced. Ita that to arrive at 
profits available for distribution provision should, asa matter of law, be € for depreciation of 
such fixed amets as must be replaced.” | 
In my view what would be the profits Meo co wee оное 

ics are not involved, can never be a pure question of law. It will govern 

y what the parties have contracted for or could be deemed to have upon 
as profits either by express agreement or as could be implied from the manner in 
which they have been crediting themselves with the profits. Counsel on both sides 
referred to the decision іп Spani. He M Company, Limited, In rel. The 
head-note for this decision in the England Law Reports Reprint, 1908 to 1910, 
at page 573, runs thus : 

“ The fundamental i of profits ' is the amount of gain made by a business during a speci- 
fled period, generally a year, ascertained by deducting the value of the total assets of the business. 
SEL ee iod from the value of the total assets at the end of that period. Some 
of the asstts to valued may be such that thoro are no market quotations ооа репой. Водо 
or bases to afford a guide to their value, and often companies avoid the difficulty thus presented. 

refer in their accounts to assets of that type without placing апу specific value on them, but this. 
does not prevent the noed to regard these amets as forming part of the amets of the company which 
must be included in the calculation by which ds facto profits arc arrived at. There is a wide field for 
variation of practice in estimations of profit in the domestic arrangements of a business, but this 
ceases when the ts of third intervene, s.g., thc Revenue who, when amesming incomc-tax, 
аге not bound by the profit and loss accounts of the business. When the rights of third parties como in,- 
* profits? mean actual profits calculated as closely аз possible in the way mdicated above. ” 

In Lindley on Partnership, Twelfth Edition, at page 424, under the heading * What. 
is divisible as profits this is how the matter is put : Ds 

“ Profit is the excess of receipts over expenses ; and in winding a partnership, nothing is pro-- 

e 


perly divisible as profits which does not answor this description. But tor of business, and- 
of facilitating annual division of profis а dacnction а made botwomn mary and ir doge 
receipts expenses ; whilst all extraordinary expenses arc uen out of 
and out of money raised by borrowing, the ordinary are detra айе de rc 
busines; and the profits divisible in any усаг are ed by comparing tho ordinary receipts мі. 
the ordinary expenses of that Н t is obvious that, unless some such principle аз this wero had. 


recourse to, there could be no division of profits, even of the most flourishing business, whilst any of 
its debts were unpaid, and any of ite capital sunk. What losses and expenses ought to be treated 
as ordinary, and therefore payable out of current receipts, and what ought to be treated as extraordi- 
nary and payablo c out of capital or money borrowed, is a question on which opinions 
may often honestly differ, and one which, when open to honest diversity of opinion, a majority of 
members can lawfully determine. ” 
Learned Counsel for the respondent, Mr. K. Rajah Iyer, drew my attention : 
in this connection to the decision of this Court in Commissioner of Incoms-tax v.. 
Nagi Reddy", where it is observed, with reference to section 10 (2) of the Indian. 
Income-tax Act, 1922 : 
nerd rad рові Ваз іо Бе шайстиоой in its natural and proper sense—in а sense which ро. 
commercial man would misunderstand. (Lord Halsbury in Life Assurance Society v. Styles"). 
In Usker’s Wiltshire Brovery Ltd. v. Bruce‘, Lord Parker observed thus, elusidating the expression ' profits . 
and gains’: ` . 2-2 
EORR the receipts appear on the one side and the costs and expenditure десен 
sary for earning these receipts appear on the other side. Indeed, without such account it would be- 
imposnble to ascertain whether tharo were really any profits on which the tax could be assemed,’ 
Depreciation allowance being thus a charge on the profits or gai which are brought to нт 
is necessary that thero ould bo de the computation of such ts or gains before ever the usd 
of makmg allowance for depreciation can at all arise." In Ambika Silk Mills Qo. Lid. v. Commissioner 
of Incoms-tax *, construing the provisions of section 10 (2)(vi), Chagla, C.J., observed thus at page 64: 
1. , L-R. (1911) 1 Gh. D. 92. ` 3. (1892) 8 Т.С. 185, 188. 
2. (1963) 2 L.T.]. 471 : (1968) 2 MLL.J. 571: 4. ‚Кк. (1915) A.Q. 433. 
ILR. (1963y Mad.  835x 51- LT 178 5. (1952) 22 I.T.R. 58. P 
at 194. tes л : 
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ЕСС it is clear that profits br gains in this context mean profits or gains with- 
out taking into consideration the depreciation referred to in clause (vi). ' " 
It will be apparent from the above references that there can be no settled principle 
of ascertainmg prone for all papaa et ame concerns, The fact that for 
Revenue epreciation allowance is on profits does not п i 
mean Шаш шее calculation of profits under an а еа а 
in а concern, the profits should necessarily mean profits arrived at after provision 
‘had been made for depreciation. What the parties meant and intended by division 
-of profits has to be ascertained from a conspectus of all relevant matters, the nature 
of the agreement between the parties, the terms of the agreement between the parties, 
their intention as ascertained from the writing ing their relationship, and 
the interpretation they had given to their writing by a E conduct before 
-disputes arose between them. The purpose and nature of the payment of profits 
‘say, whether it is remuneration for services, or in lieu of interest on investment will 
.also have a bearing as to what would constitute profits. In this connection reference 
may also be made to the treatment of the question by Buckley, for the purpose of 
dividend, at page 899 in Вис еу on the Companies Act, Thirteenth Edition where 
jt is stated thus : : 
“ fits of the business are tho credit balance of a profit and loss account 
е the definition of the business in the аша of amocia m и бей c excess 
-of receipts over expenses on revenue account. Ая to what expenses are properly chargeable to capital 
and what to revenue it is necessarily impossible to lay down any general гше. In many cases it may 
"be for the sharcholders to determine this for themselves ed the determination be honest and 
"within legal limits. " d 
The following illustration given at pages 899-900 is illuminating : 
“От that a company has sunk £250,000 in establishing a newspaper which could not be 
sold for, £10 , ог has sunk £900,000 in investments, and that they have depreciated by £250,000, 
it has in the like sense in each case sustained а lom. Yet if the company’s object is not in these res- 
ive cases to traffic in tramways or newspapers or securities, but to own them and to make a profit 
Dy their ownership and working аз distinguished from their sale, then the loms a Jom on capital 
Eee profit and loss account unaffectéd, and the'credit of profit and loss account may be 
divided in end. E . 
Reference may also be made to the decision of the Judicial Committee in 
Watson v. Haggiit!, where the construction of articles of partnership between two 
gentlemen of the law arose for consideration. "I'here was a provision in the articles 
that in the event of one of the partners dying or becoming insane, etc., during the 
term of the parthership, the surviving or remaining partner would pay the 
representatives of the partner so dying, сіс., a share of the net annual profits of the 
partnership business.. The question for consideration was whether on the death of 
‘оде, in the calculation of the net annual profits to be paid by the surviving partner 
‘during the ership could be deemed as an outgoing in ascertaining the profits. 
"The Judicial Committee held that the net annual profits by which the amount of the 
-sum to be paid by the surviving partner was to be measured, should be ascertained 
"by deducting from the receipts, and earnings of the business such outgoings and 
-ordinary business as were under the partnership articles or by the practice 
-of the ers so deducted during the partnership, the business being for this purpose 
treated as a continuation of the partnership business. It was, however, held that 
the salary could not be deducted as the same ceased under the ership articles. 
“The importance of this judgment is that what were profits and deductions could be 
ascertained by the use and want of the partners as deduced from the course of 
-dealings in the partnership. 7 
While thus there is no settled basis for arriving at the profits with reference to a 
icular concern, it is clear that the practice of the concern may be taken into 
Account and each case has to be decided on its own merits with reference to its 
i facts, Here, we are not concerned with any incorporated company or 
partnership. We are dealing with the case of a service agreement between an 
employer and employee. The employer finds the entire capital of the business and 
the employee placed in sole charge of the concern is remunerated by a half-share 
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їп the profits. The document, Exhibit B-2, which governs the relationship betwen 
the parties itself provides how the profits are to be ascertained. It provides for 
the ascertainment of the income and expenditure of the service, (rido sibus. 
Lor ex garu Awa seas gb urt 4 g) deducting therefrom the expenses incur- 
red in the services, (etefede gòu. Awe; ura) and the division of the 
balance remaining of the income in two halves (urA (ое iu à 
geseu тита 190% g&éQar craig). The Tamil word © күтө 
(&srTub) can mean both income and profits.  Vide—Tamil Laxicon. 
In the context given above, ‘ Adhayam’ obviously means only income. Lower 
down in the agreement it appears to be used as meaning ‘ profits.’ The relevant 
sentence reads in the translation thus : 

“In the matter of running the aforesaid bus service out of the profits derived therefrom after 
deducting the Asdavar charities at one pie per rupee, the balance income derived from the aforesaid 
service ( be divided in two ) and one half will be allotted to you and out of the 
other half after deducting towards my salary account(debit credit transactions) the net balance of 
amount remaining thereafter will be taken by me.” , 

The translation which is a running translation does not convey the correct meaning. 
What the signatory means is that he ruri the secvise-and out of the rofits arising 
therefrom, sets ко pie to the charity and one half that to the proprietor 
of the service, the remining half he takes giving credit for his earlier drawings. 
The word 'Adhayam which is used here (620 Lido #132 Qe «т 

721) can refer in the context to profits only. As noticed in Watson v. 
Же Hil, already referred to, in construing the provisions of an agreement there is 
no rigid rule that the same meaning ought to be given to an expression in every 
part of the document in which it ap - The method of ascertainment, of 

ts is set out in the earlier part of the agreement. After ascertaining the 
income and expenditure, the expenditure that is deducted is only the expenditure 
incurred in the service. It can only mean the ordinary expenses defrayed from 
the returns of the business. It does not take into consideration the depreciation 
in the capital, which is a special deduction. 


Неге, ‘it must be noted that the entire capital is provided by the proprietor 
of the service. There is a specific clause that all the buses that run in the Vilasam 
belong only to the proprietor. ` The employee has no rights whatsoever in the 
concern. He has to run the service diligently, maintain accounts properly and 
earn his share of the profits. 


- Jt must be noted that it is a service agreement, and his services could be termi- 
nated at any time. The particular clause in the agreement, Exhibit B-2, as provid- 
ing for the termination of the services at any time has been dealt with by me in 
extenso in S.A. No. 798 of 1961. The official translation does not bring out the 
purport of the last two sentences in the agreement. If the service could be 
terminated at the pleasure of the proprietor, the argument that, even ae 
provision is not made for depreciation in the annual taking of accounts and the 

rofits, it should be taken when there is a final rendering of accounts, has no force. 
The concern is not wound up ; only the employee walks out. Any day he may be 
paid his share of the profits as ascertained upto that date and he may be sent out. 
in this case his services were terminated by the notice Exhibit B-3 dated 26th 
September, 1956. There is no dispute about the profits that had been calculated 
and credited to the plaintiff's share till 31st March, 1955. The dispute has arisen 
in respect of the calculation of profits for the s ae period. The entries in 
the accounts as such are not disputed. The plaintiff does not dispute the ascertain- 
ment of the profit and loss as per the account books. Аз per the account books, 
the book value of buses is given at Rs. 45,707-6-9. "The second defendant claims 
that if depreciation as per the Income-tax Act and as shown in the income-tax 
returns is also taken into consideration, the value of the buses would be only 
Rs. 8,534, and the plaintiff's share of the depreciation would come to Rs. 18,586-1 1-44 
But as pointed out above, the parties never reckoned the depreciation of the vehicles 
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in computing profits in the past years. It must also be noted that though the 
vehicles may go down in value by reason of depreciation, with reference to a vehicle 
the more valuable part is the it which has been issued for the vehicle. The 
Motor Vehicles Act permits the holder of a permit, with the permission of the 
authority, to replace a condemned vehicle or a wornout vehicle by another vehicle 
of the same nature and capacity. What is difficult to obtain is a route permit, 
and when a vehicle becomes unfit, it can always be replaced. The law also permits. 
the transfer of the vebicle with the permit, with the permission of the authorities. 
It is notorious that even though a vehicle may go down in value, by reason of the 
it it carries with it, if the route is really profitable, the vehicle with the permit 
is a very valuable asset, having no relation whateverto the real value of the vehicle.: 
Now, under the agreement between the ies, the plaintiff (the employee) has 
absolutely no share in the assets or capital of the business. He cannot in the 
goodwill of the business, though he has been working in the service right through, 
the proprietor providing ohly the capital for the running of the business. The 
question is whether in such circumstances rofits should mean profits arrived at 
after providing for depreciation in the vehicles. If that be permitted, the plaintiff 
(employee) in an indirect way would be made to contribute for the capital against 
the spirit of the specific convenant in the agreement between the parties. In this 
tonnection reference may also be made to this fact that there are business concerns 
which have what are саба working ers (aer. бал 1—тейёг) who contri- 
bute no capital, but share only the profits of the firm, often being tried employees 
of the firm. These * Kootthlees’ аге not really partners in the firm and have no 
right to claim a share in the goodwill of the firm, vide :. Abdul Rahim Sakib and’ 
ty, In геї. The position of the present plaintiff is similar to those * working 
ers’. In the circumstances, I see no reason to differ from the view of the Courts. 
ow that there should be no allowance for depreciation in the calculation of the 
profits of the concern. 


As regards the claim to debit the firm with the | and decree amount im 
O.S. No. 41 of 1952 on the file of the Subordinate Judge’s Court, Pudukkottai,. 
as noticed by the Courts below, it arose out of the pur of a bus by the first 


defendant, Не had passed on the bus to the second defendant in whose name the 
service wasrun. ‘There is nothing to link the liability of the first defendant to Varisai 
Mobamed Rowther, from whom he purchased the bus, with the business as such. 
Under the ent governing the relationship between the plaintiff and the second 
defendant, the entire capital has to be found by the second defendant. The buses. 

uired for the concern belong only to the second defendant, The entire responsibi- 
lity is that of the second defendant the plaintiff being just an employee remunerated 
from the profits of the business. The second defendant having undertaken to provide 


thrown on the business. The suit arose out of a claim for Rs. 5,000 as due in 
respect of the price of a bus. The first defendant was the sole and only defendant in. 
that suit as purchaser of the bus. It was the case of the plaintiff, the first defendant, 
and the second that the amount had been paid off. The plea of the the first 
defendant, as defendant, was not accepted, and a decree followed. An appeal by 
the first defendant also failed. It is the attempt of the defendants to debit the 
concern with the expenses of this litigation that, in fact, started off the dispute bet-- 
ween the parties. "Fhe fact that these expenses find place in the accounts of the 
business is neither here nor there, the real question for determination being whether 
these should be debited against the second defendant personally or as a debit or out- 
ing of the business. кырра the first defendant, or for that matter the second 
efendant, had purch a new vehicle for the business, he having to find the 
capital, and for consideration due a suit is instituted, how can the plaintiff be called 
upon to contribute for the decree amount and costs from his share of the profits, 
as it were where the responsibility for the capital was that of the defendants. But. 
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that will be the result if the concern is debited with the expenses and.the decree 
amount of the litigation. The mere fact that the bus was intended for the service 
will not make the tigation expenses a liability of the business, it being inconsistent 
with the agreement between the parties. I see, therefore, no reason to differ from 
the conclusion of the Courts below that this item also is not debitable as an outgoing 
or expenditure of the business. 


In the result, the Second Appeal fails and is dismissed with costs. Leave granted. 
R. M. ———— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRENT :—Ми. Jusriag T. VENKATADRI. 


К, Appavod -- Appellant* 
p. 
The Corporation of Madras, represented by its Commissioner 

having his Office at Ripon Buildings, Madras-3. . .: Respondent. 

Madras City Municipal Act (IV of 1919), section 220—Scope of —Remooal of unauthorised occupier of lan d 
vested in the Gorporation. 

Section 220 of the Madras City Municipal Act authorises the Corporation to imuo notice and 
remove any unauthorised occupation of a public place, the control of which is vested in them. Even 
though the land might bel to the Government, if it is vested in the tion and is entered. 
in their Land Register as a public place, then the Corporation would be entitled to take pr i 
under the section. Any land abutting a public road will also be a public place within the section. 

The mere fact that the Corporation collected a licence fec for the trade carried on by the occupier 
or tax for the superstructure put up pedi iced cdd ee 
occupation lawful if it is proved that the original occupation was without the permission of eithet the 
Corporation or the Government. М А 
. Appeal against the Decree of the Additional Judge City Civil Court, Madras in 
Appeal Suit No. 80 of 1964 preferred against the decree of the Court of the Vth 
Assistant Judge, City Civil Court, Madras in Original Suit No. 785 of 1963. 


К. Ramaswami, А. Sarojini Bai and R. Kamala, for Appellant. 
T. Chengaloarayan, for Respondent. i 
The ‘Court delivered the following 


Jubowenr.—This Second Appeal arises out of a suit filed by the appellant for 
a ent injunction restraining the Corporation of Madras from interfering 
with the peaceful possession of the property or from removing the tea stall. 


. The appellants case is that he is in occupation ofa small vacant space 713 
sq. ft. bearing R.S. No. 11715/1, George Town, Madras, that he has constructed a 
stall wherein he is carrying on business in vending tea and some other miscellaneous 
articles to the public since 1957, that he has paid rent екы to the Tahsildar 
and also the tax due to the Corporation for the stall, and that he has obtained suppl 
of electricity from the Electricity Board. The appellant further contends that all 
on a sudden, under section 220 of the Madras City Municipal Act, the Corporation. 
gave notice, on the ground that he has constructed a stall on a public ERE the 
control of which is vested with the Corporation. The appellant alleges in his plaint 
that the said notice is invalid and irr in law, that the Corporation cannot ask 
him to remove the stall which he constructed at a cost of Rs. 4,000 and that 
therefore he had to file the present suit, out of which the appeal has arisen, for an 
injunction restraining the respondent Corporation from interfering with his possession 
or from removing the stall. 

The respondent Corporation has resisted that the suit property was origi y 


and parcel of Survey No. 11715. R.S. No. 11715/2 was taken over ihe 
ан from the Collector and handed over to the Reserve Bank of UTRUM 





* S.A. No. 1391 of 1964. . “ , 5th Aprd, 1965. 
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‚+ В:5.№о. 11715/1 was retained by the Corporation for road р -The res- 
pondent further contends that the appellant has no right to occupy this portion and 
that his occupation is.illegal, the construction of the building 1s unauthorised and 
that mere obtaining of electricity or amenities like water supply will not confer any 
right or title in the appellant. As the land. is vested in the Corporation, it has full 
powers of removing the unauthorised occupation of. the appellant. The Corpora- 
tion further contends, that the notice issued under section 220 is legal, and 
valid and the Corporation is therefore entitled to proceed againt the a t, who 
is in unlawful occupation of the property. ` : 

The learned Vth Assistant Judge, City Civil Court, framed as many as six issues, 
the important ones being whether the suit property has been vestéd in the Corporation 
by the Government, whether the appellant has been in uninterrupted possession 
and enjoyment of the suit land since 1957 and whether the occupation of the suit land 
by the appellant was unauthorised and he is therefore liable to be removed by the res- 

паспі. Ona consideration of oral and documentary evidence, the learned judge 
Lu found that the appellant has not shown any legal right to be in possession of the 
land or to have put up the superstructure in an unauthorised manner, that the 
Corporation has Шеке ample powers to remove the appellant and the superstruc- 
ture put up by him and that the notice issued under section 220 is legal and valid. 
In the ‚ he dismissed the suit. Ona this finding was confirmed. The 
only point that was argued before the Additional Judge was whether the suit pro- 
p угаз-а public Da the control of which was vested in the Corporation. - The 


earned Judge found, while confirming the finding of the trial Court, that the.suit 

pro was vested in the Corporation `of for a public purpose. , The 

plaintiff has preferred the Second Appeal. , "S ; EL 
Learned Counsel for the a t has contended that the Corporation has no 


jurisdiction to issüe notice and that if at alk anybody could’ take action aginst him, 
it would only be the Government under the relevant Act. Therefore, the only ques- 
tion that arises for consideration here is whether the notice issued by the Corporation 
‘under section 220 is legal, and the proposed action to be taken for removal of the 
superstructure valid and proper. i 


It is true that the entire area once belonged to the Government. It was handed 
over to the Corporation for certain p . The Corporation, authorities have 
made an entry in the Land 1 (Exhibit B-7). At page 63, there is an entry re- 
garding R.S. No. 11715/1. Under the column, ‘Whether the Corporation public 
or private’, we find the entry the ‘Corporation public’. 

Similarly in another register, Exhibit B-11, in regard to this resurvey number, 
under column 3 dealing with tenure the description 3s Corporation public. Again, 
item 34 in the printed list of lands maintained by the Corporation (Exhibit B-13) 
relates to the suit prope Under column 9, whether public or private, it is noted 
as lic. The learned Ju after a consideration of oral and documentary 


idence, came to the conclusion that the suit property was a public place the con- 
trol of which vested in the Corporation. 


When there were encroachments in the suit property, the Revenue Authorities 
noted the encroachments including that of the appellant and issued an order provid- 
ing that it was competent to the Corporation to take action against unlicensed cons- 
truction on Government land including removal of such construction. Learned 
Counsel for the appellant seriously contended that once the corporation itself had 
recognised the title of the appellant, expressly or a peas as the owner of the super- 
structure by collecting property: tax from hi owing him to obtain electricity 
from the concerned authorities, pd to get water supply from the Cor- 
poration and taking a licence fee from him for running the tea stall, they could 
not saythathehad put up an authorised superstructure on а vacant plot belonging 
to the Government. .It at all there was-any encroachment, it was for the Govern- 
ment to ue proceedings на ыр, of the Land Encroachment Act. In 
Р of.this argument, thé a t roduced two letters, Exhibit А-1 and 
Exhibit аА нта Ё 


it А-2, to ahow that the evying a penal assessment even in the 
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year 1962 and that therefore the Corporation could not take proceedings under 
section 220. There may be some force in the contention, but we have to consider 
what is the effect of describing the suit property in the Property Register maintained. 
by the Corporation as public. It is common ground that .the suit property along 
with other property originally belonged to Government. It is also common case 
that this property was assigned to the Corporation for certain purposes, viz., laying 
` out road and for construction public buildings. Once it is entered in the Lan 
Register, the suit property becomes vested in the Corporation. Therefore the 
Corpotation has get control and possession of that property. That was why, when 
the encroachment was noticed by the Government, they brought it to the notice of 
the Corporation and directed them to take proceedings immediately for the removal 
of the encroachment. : | 


Learned Counsel for the appellant contended that the Corporation could take 
фир. y cesa dr d ашасы op ven кели е гроце lace 
the control of which vested in the Corporation. "This property is admittedly abutt- 
ing the North Beach Road. 


Even under section 3 (20), a public street is defined as any street, road... .pass- 
age over which the public have a right of way and includes the road over any public 
bridge of causeway or the footway attached to any street, The glares s suit 
property is on the edge of the North Beach Road. The property is for the benefit 
of the public. The public uses that pathway while going to purchase tea and other 
гассер соня articles from the b constructed there. fa effect, the appellant 
has constructed the superstructure only n a public place—certainly it cannot be 

road.- 


called either а private street or a priva А 
2 


In any event, eee proved title to the property. He has not proved 
or explained in detail how he got possession of the. suit pro . He has not 
stated that he obtained the permission of the Corporation or the Collector of Madras 
to put up superstructure on the land. He only states that he has applied for grant 
af lease Of Hie орану to the Collector of Madras. Even assuming that expres- 
sly or impliedly he has been permitted to carry on the business, the ‘nature of 
interest is only to vend tea in the superstructure constructed by him on the piece 
of land. Mere licence to vend tea in a bunk he has construc on a land, which, 
according to him, belongs to Government, does not vest ion of the land in 
him. An interest in the would not be created ‘allowing him to trans- 
act business in the superstructure put up him. e right of suit would depend 
upon true possession, right possession and legal possession of land but not on mere 
detention of a piece of land or mere occupation of a bunk constructed by him on a 
piece of land. Мете visible occupation of bunk on the land is not sufficient to get 

an order of injunction against the Corporation, restraining them from removing the ' 
superstructure. He must have juridical possession. . 


In regard to the contention urged by learned Counsel for the appellant that 
the Corporátion itself collected the pro tax and supplied water, the Оны 
has neither established nor contended that the a t is not the owner of the 
superstructure erected by him. Learned Co for the Corporation contended . 
that mere collection of either property tax or the mere providing of amenities would 
not clothe'the ap t with title to the property on which he has constructed the : 
superstructure. е Corporation is only interested in collecting the property tax .: 
on the superstructure. Lord Herschell observed is Holowell Union v. Halkya District; 
Mines Drainage Со. 1; | | 


} 


' “ The question whether а person is an occupier or not within the rating law is а question of fact 
and it із not dependent upon legal title." | aes а a i EU 


In the same case, Lord Macnaghten observed at page 127 of the report : 


© 1. L.R. (1895) A.C. 117 at 125. 
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'. * Liability to rates isnot a matter of title. : Tie questicn cock cue mat Weenie diee 
оао ера поразе according to the statute of Elizabeth and а course of decisions which 
have been recognised and catablahed at law carried with it liability for rating purposes.” 

In Calcutta Corporation v. Sailendra Nath!, the Calcutta High Court referring to 
Coomber v. Berks* observed as follows :. ` І 
“If a person in de facto possession of land were to claim to show that his possession was that of a 
trespasser, and on this ground to escaperateability, he could be taking advantage of his own wrong." 
These two cases were referred to in Calcutta Corporation v. Sailendra Nath’. The 
assessce in that case questioned the dou ты ойс ote of the кй чусу collecting the pro- 


erty tax on building legally eed benefit of the i egal acts 
by members o е Calcutta hc urt ed the contention and 
о 


f the 
ores али ус of public policy arose in a case 
of that description. It "tuer Deere : 
“Ifthe amemee makes a without getting a sanction of the Corporation, he reaps advan 


arising therefrom by using it тог by having ай income yes out, and if a rule Gt c 
Dicas: all нды ү этапа КУЫ аиы с to pay the rates on 
the income which that yields. Under norule of public policy can the owner and the occupier 
‘be allowed to use the without payment offatesuntl it may be айеттусйн азад SES pre 


саяс, an order for demolition is obtained 


Admittedly, in this case, the appellant did not obtain the sanction from the 
Corporation to put up the superstructure. It is an unlicensed construction. Не 
did not submit any He put up the su ture without notice to the Cor- 
poration and th he could not take shelter by contending that he has been 
paying and the Corporation has been accepting the tax from him. That 
would not clothe him with legal ownership of the e appellant is а tres- 
раззет and he is in unlawful occu жесен о The land on which he has 
put up the superstructure vests jn the ration. The Corporation has got every 
right to take s against diea к t under the provisions of the City Muni- 
cipal Act. Even that the property belongs to the Government, the AR 
poration has been authorised by the Government to take proceedings 
appellant. Time is given 3 months for removal of the ратите 
over the vacant possession of the land. 


In the result, the appeal is dismissed with costs. 
No leave. ' 
, RM. з | —— C Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, ` 
Present :—Mmx. Justia P. 8. КАПАЗАМ, 
R. vec Servai and others ~. Appellants * 


— —— — n 0 Respondents, 


Madras Estates Land (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sections 12 and 15— 
Ж ics ge ene iioc 
ving regard to the hierarchy of judicial tribumals idod for determination of Pede of 
sind cai al tta under the Madras Estates on Act, and the scheme of 
its provisions, it should be Mead odie and Lm SIC SA d каз 
specifically entrusted to their decision, would be final and tho jurisdiction of the civil Courts would be 


The decision of the Settlement Officer regarding the nature of the land and the grant of patte 
under section 15 of the Act is final and conclusive and а civil Court in а suit for possession or memme 
profits will not be entitled to go into that tion. Under section 15 (1) it is not only the decision of 
the Tribunal on appeal that is made but.also the decision of the Settlement Officer in cases 
where no appeal has been filed or where an appeal has been rejected as out of time. 

Desikacharyuln v. State of Andkra Pradesh, A.I.R. 1964 8.C. 807, Foll. 

Appeals against the orders of the Sub Court, Tanjore, dated 19th December, 
1961, in A.S. No. 43 of 1961. O.S. No. 24 stc., of 1960, District Munsif's Court of 


Pattukottai. 


1. A.LR. 1953 Cal202 and 204. 2. (1882) 10 Q.B.D. 267 and 282. 
* A.A.O. Nos. 32 to 42 of 1962. April, 1965 





` 
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R. Gopalaswamy Aypangar and M. Srinivasan, for Appellantg. 8 p 
V. V. Raghavan, for Respondents, '` | wv ng an 
The Court delivered the, following Ж ОТ 
]орамкнт :—This batch of appeals is filed by the plaintiffs in the suits against 
the order of the Subordinate Judge, Tanjore remanding the suits for fresh di 
after giving a finding on the question whether the suit lands are the private 
of the plaintiffs and their predecessor-in-title, ` А f 


A batch of suits was filed before the District Munsif, Pattukottai for possession, 
for use and occupation, and future о According to their 
plaintiffs, the properties described in the plaints originally belonged to the Zamindar 
of Papanad and were his ‘private lands. The Zamindar was in enjoyment of the 
lands by leasing out under terminable leases. After the abolition of the Zamindari 
and the taking over of the estate on 3rd January, 1951, the Zamindar pene for 
patta under section 12 of the Estates (Abolition and Conversion into Аа, 
Act (XXVI of 1948), and а ryotwari patta was granted b the first Addition 
Assistant Settlement Officer, Pattukottai, to the Zamindar. appeal was pre; 
ferred by some of the defendants to the Estates Abolition Tribunal, Vellore, but that 
appeal was dismissed. The plaintiffs purchased the suit lands and some other lands : 
from the Zamindar under registered sale deeds, dated 19th September, 1959, and 
became the owners of the lands. Deon erg оге plaintiffs, the defendants were 
held to be not cultivating tenants in the ue Court, and therefore a are, 
persons in ion without any legal rights and are trespassers in the сус o law, 
On these allegations the plaintiffs filed the suits for possession and for mesne profits, 


The defendants resisted the suits, They raised various contention, they con- 
tended, that the lands were ryoti and the defendants and their ancestors were m 
possession and enjoyment of these lands and were never let into possession by the 
Zamindar in pursuance of lease agreements. They also denied that the lands were 
Ромак dandi of tie гаша. They also stated that patta,was granted to the 

indar without the know! of the defendants, and no proper notice was 
lished in the village. The idity of the order of the Assistant Settlement O 
was questioned as being made ex paris without going into the merits. They also 
submitted that the order of the Assistant Settlement ‘Officer granting patta under 
section 15 of the Abolition Act is not final and binding on them. | 

On these contention the trial Court framed the following issues : 

Whether the plaintiff is entitled to the suit properties Т — 
Whether tho sale deed in favour of the plaintiff is sham and nominal ? 
Whether the patta granted to plaintiff's vendor is final and conclysive and what is its efficacy? 
‚ Whether the plaintiff is entitled to any memo profits, and if to so what amount ? i 
Whether the description of suit property із correct ? 
. To what relief, if any, is the plaintiff entitled ? : * 

The trial Court found all the issues in favour of the plaintiffs and decreed the 
suits as prayed for. : | 

On appeal, the learned Subordinate Judge of Tanjore remanded the suits on 
the that the patta ted to the plaintiffs by the Assistant Settlement Officer 
under section 15 of Act of 1948 is not final and conclusive, and liable to be 
questioned in a civil Court. He directed the trial Court to record a finding as to 
whether the suit lands are the private lands of the plaintiffs and their predecessor- 
in-title. 

It was contended on behalf of the а by Mr. Gopalaswami Ayyangar, 
learned Counsel, that the pm granted to the plaintiffs and their predecessor-in-title 
under section 15 of Act of 1948 is final and conclusive regarding the nature 
of lands, namely, that the lands are private lands of the Zamindar, and the Civil 
Court is not entitled to go into thàt question. ` ‘Therefore according to the learned 


› 
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Counsel, the order of remand is unsustainable in law. Under section 3 of the Estates 
hn and Conversion into Ryotwari) Act XXVI of 1948, with effect on and 

the notified date the entire estate vested in the Government. The proviso to 
the section enjoined on the Government not to dispossess any of any land 
in the estate in respect of which the Government considered that the person was 
prima facis entitled to a ryotwari рана. Section 11 provides for the grant of a ryot- 
wari patta to a ryot, and sections 12 and 14 for the t of a ryotwari patta to a 
landholder. Section 15 provides that a Settlement Officer shall examine the nature 
and history of all lands m respect of which the landholder claims a ryotwari patta 
under sections 12, 13 or 14 as the case may be and decide in respect of which ludi 
the claim could be allowed. An appeal is ided against the decision of the Settle- 
ment Officer to the Tribunal. Section 15 0) provides that the decision of the 
Tribunal on any such АГУ; shall be final and not be liable to be questioned in any 
Court of law. Section 64-С enacted that an order passed by the Government or 
other authority under this Act in respect of matters to be determined for the pur- 
poses of this Act shall subject only to any ap or revision provided by or under 
this Act be final. The Act provides the inery under section 15 for ini 
the nature and history of all the lands and granting а ryotwari patta to a landholder. 
The section also makes the decision of the Tribunal on ap from the decision of 
the Assistant Settlement Officer final and not liable to be questioned in any Court 
of law.” It has been held by the Supreme Court in Desikacharyulu у. State of Andhra 
Pradesh! that when a hierarchy of judicial Tribunals is provided for determination 
of a question under the Act, it is sufficient to infer that the jurisdiction of the civil 
Court to the matter is barred. As already observed the Act provides the 
machinery or de ining the nature and history of the lands and specifically bars 
the jurisdiction of the civil Court. In the circumstances it cannot be said that the 
finding of the Settlement Officer regarding the nature of the lands, namely, that th 
are private lands is vot Gual aid conchae and liable то Бешене] та ave 
Court. It was contended by Mr. V. V. Raghavan, learned Counsel for the n- 
dents that under section 15 (1) it is only the decision of the Tribunal on appeal om 
the decision of the Settlement Officer that is made final and not the decision of the 
Assistant Settlement Officer. In this case there was an appeal against the order of 
the Assistant Settlement Officer, but as the appeal was filed beyond time, the peti- 
tion to excuse the delay wat not ordered and the a peal itself was dismissed. It was 
contended that though it is a decision of the Tribunal, it was not on merits, and 
therefore, the decision is not final. This contention cannot be upheld. An appeal 
is provided against an order of the Settlement Officer. If an ap is not filed. 
decision of the Settlement Officer becomes final. If an ap is filed, decision of 
the Tribunal is final The plea that the decision of the Assistant Settle- 
ment Officer, if not appealed i is not final under section 15 (b) of the 
Act, and therefore, liable to uestioned in a Court of law cannot be 
countenanced. The Supreme Court in Desikacharyulu v.-Stats af Andhra Pradesh! 
repelled a like argument in the case of section 9 (4) (c) of the Act. The Supreme 
Court held that a precisely similar effect was predicated as regards to decision of the 
Settlement Officer where no appeal had been filed from his decision and the Act 
never meant to draw any distinction between orders of Settlement Officers which 
were affirmed by Tribunals and other orders which by reason of their not being 
appealed against within the time prescribed, attained finality. 

Further, section 64-C specifically provides that any order passed by any autho- 
rity under the Act in respect of matters to be determined for ершк of this 
Act shall be final subject to any appeal or revision provided under the Act. There 
cannot be any dispute that the Assistant Settlement Officer is entitled to decide the 
nature of the land, whether it is private or ryoti, and his order is final subject to the 
right of revision, or appeal Section 64-C (2) vides that no such order shall be 
liable to be шесе! in any Court of law. us it is clear that the order of the 
Assistant Settlement Officer under section 15 determining the nature of the lands 
as private lands is final and conclusive and not liable to be questioned in a civil Court. 
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' — Reference was made to section 11 of the Act and it was contended that the civil’ 
Court has jurisdiction to decide disputes between the ryots themselves as to 
sion. No machinery has been provided for under section 11 for deciding disputes- 
the Tribunal, and therefore, the jurisdiction of the civil Court is not excluded. 
€ decision under section 11 of the Act cannot be of any assistance in decidi 
the question before me. In the result I uphold the contention of the learned Co 
for the appellants and hold that the decision'of the Assistant Settlement Officer: 
that the disputed lands are the private lands of the Zamindar is final and not liable: 
to be questioned. The lower appellate Court will take the ap on its file and 
dispose of them afresh according to law and in the light of the observations made im 
this judgment. The appeals are allowed with costs in C.M.A. No. 32 of 1962. 
R. M. ———— allowed ; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Josti К. VgkRASWAMI AND Mz. Justice T. VENKATADBI, 


Сһірпатагарра Goundar and another .. Appellants* 
р. : 
Marayammal and others .. Respondents. 
Hinda Lace—Widow’s estate—Surrender—Requisites of valid surrender—Description of document, if opm- 
clusize— Validity, if affected by allotting a part of the estate for mes of the widow. di 


Deedi— Interpretation of deed of surrender by Hindu widow called * karar '—l1f a deed of surrender. ig 

It is now well settled that а Hindu widow could relinquish the estato in favour of the nearest. 
reversioner by a voluntary act and effaco herself from succession as effectively as if aho had then died. 
The effect of such surrender will be to accelerate the estate of the nearest reversioner destroying the- 
life interest of the widow m the same. 
* _ In order to be valid, a surrender should be of the whole estate, in favour of the nearest reversioner™ 
and it should not be a device to divide the estate between the widow and the reversioner. But a рог-- 
tion of the estate could be retained by the widow for her maintenance. No particular form is nocessazy- 
to effect a surrender. It can be ted orally but if reduced to writing 1t must be registered. The 
mere fact that half of the estate is given to the widow for maintenance cannot lead to the conclusion 
that the surrender is a mero device to divide the estate. What is fair and reasonable for mainten- 
ance of the widow will depend on several factors like the status of the widow, extent of the proper- 
ties and the understanding arrived at between tho parties. The fact that the widow was given only 
a life interest in the property reserved for her mamtenance is inconsistent with a division of the 
property. The mere description of the document as * karar ' cannot ipso facto lead to the conclusion 
that ederim not Ritorno, The Gourt can look into the substance af the document te decide 
ts nature. 


каска the decree of the Court of the Subordinate Judge, Erode in 
O.S. No. 33 of 1960. 


M. S. Venkatarama Ayyar for S. Thyagaraja Aypar and N. Vanchimatham, for 
Appellants. 

R. Ramamurtht Ayyar, М. R. Krishnan, К. Saravabhuman, S. Sitaraman, S. Rajarama 
Ayyar, А. В. Ramanathan, V. Venkatesan and N. Narayanaraj, for Respondents. 

The Judgment of the Court was delivered by 

Venkatadri, 3.—This is an ap referred by the Ist plaintiff and the legal 
representatives of the 2nd plaintiff. The plaintiff suit for a declaration that they 
are entitled to the suit properties of Pu. Palani Goundar was dismissed by the learned 
Subordinate Judge, Erode. According to the plaint, their case is that the suit pro- 
puse originally allotted to Pu. Palani Goundar at a partition effected between 

i and his brother Mitta Perumal Goundar. Subsequently when Pu. Palanr 

Goundar died in 1908, he left his two widows Kaliammal, and Nanjammal, his. 
brother Mitta Perumal, Kaliammal, their mother, and Chokkammal the widow 
of his deceased brother Kolanda Goundar. Soon after the death of Pu. Palani 
Goundar, an ent was entered into with the then reversioner Mitta Goundar 
by the two widows of Pu. Palani Goundar in ара -by which substantial properties. 
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were allotted to be in possession of these widows for their maintenance. After the 
death of the widows Kaliammal and Nanjammal and Mitta Perumal Goundar, the 
Sepa of Mitta Perumal Goundar defendants 1 to 3 inherited these properties and 

€ various alienations in favour of third parties who are figuring as defendants 
4 to 20. The Ist plaintiff now claims that he is entitled in law to inherit the suit pro- 
perties as the reversionery heir to the estate of the deceased Pu. Palani Goundar 
and that the alienations effected by defendants 1 to 3 are not binding on him. 
"The 2nd plaintiff had purchased some item ofthe suit properties from the 1st plain- 
tiff. The suit is resisted by defendants 1 to 3 contending that the plaintiffs have neither 
title to the suit properties nor can they question the alienations effected by defendants 
1 to 3. The widows Kaliammal and Nanjammal during their life time had com- 
pletely surrendered their properties to the then nearest reversioner Mitta Perumal 
Goundar, the father of defendants 1 о З. It was only as a provision for their main- 
‘tenance that some properties were given to the widows and after their death, 
as per the agreement, these properties should go back to the reversioner or his heirs. 
After the death of the widows and their father, defendants 1 to 3 contend that they 
are entitled to the suit properties, that they can alienate the properties and that the 
plaintiff cannot question their alienations. Their case is supported by the aliences 
defendants 4 to 20 who have filed separate written statements. On these pleadings, 
the parties went to trial before the learned Subordinate Judge. There the question 
that arose for consideration was whether the document ibit B-1 (Karar deed) 
in the suit was а partition deed or a surrender. The learned Subordinate Judge 
after considering the documents came to the conclusion that it was a surrender, and 
that the plaintiffs had no right to the properties or question the alienations effected 
by the daughters of Mitta Perumal Garuda. In the end he dismissed the suit. 
-It is against the dismissal of the suit that the 1st plaintiff and the legal representative 
of the 2nd plaintiff have preferred this appeal. : 


In this appeal, the only question that arises for our consideration is whether 
Exhibit B-1 (Exhibit A-2 is a registration copy of Exhibit B-1), a much disputed 
document is a surrender deed or a partition deed. The power of a Hindu widow 
to surrender or relinquish her interest in her husband’s estate in favour of the nearest 
reversioner has been considered in a number of cases: B. Koor v. Dhanukhadhari 
Prasad Singh’, Surreshtoar Misser v. Maheshrani Misrain? and Angamuthu v. Varatharajulu?. 
It has been laid down in those cases that à widow can relinquish the estate in favour 
of the nearest reversioner by a voluntary act and efface herself from succession as 
effectively as if she had then died. The requisite condition for a valid surrender is 
that a widow can accelarate the estate of the nearest reversioner by conveying to 
him ‘absolutely and destroying her life-interest in the whole estate. It must be in 
favour of the nearest reversioner and it should not be a device to divide the estate 
between the widow and the nearest reversioner. But a portion of the property 
can be retained for her maintenance. Bearing these principles in mind we have 
to consider the contents of the document Exhibit B-1 in this case. 


Mr. M. S. Venkatarama Ayyar, learned Counsel for the appellants, has taken 
us through the contents of the documents. The document itself is styled as Karar. 
"The document begins by saying that the suit roperties are allotted to Pu. Palani 
‘Goundar in a division effected between him his brother and that after the death 
of Palani Goundar at the instance of Mitta Perumal Goundar these widows entered 
into an agreement in and by which properties were given for their maintenance. 
"The estate consists of 20 acres of land (wet 9 acres 74 cents., dry rue на. 
According to the arrangement, the widows were to be in possession of about 10 acres 
of land, Kaliammal to be in possession of 4 acres 53 1/2 cents. and Nanjammal to 
be in possession of 4 acres 68 1/2 cents. The remaining estate was taken by Mitta 
Perumal Goundar absolutely for his own use and enjoyment. It is further provided 
in the document that when any of the widows dies, her property should not be in- 
herited by survivorship by the widow then alive and should go back to the nearest 


1. 97-MLL.J. 518 : L-R. 46 LA. 259. - 3. 87 MLJ. 884: A.LR.-1920 Mad. 627 
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reversioner Mitta Perumal Goundar if-he is alive or his heirs. It is also further 
provided in the deed that portions of the house property were allotted to the widows 
in the two houses belonging to the estate of the last male holder. By reading the 
whole document, санои learned Counsel for the appellants, it is only a 
device to divide the estate en the widows and the reversioner. His contention 
is that the ies that were allotted for the maintenance of the widows were more 
than half extent of the properties and that therefore this document cannot be 
styled as a surrender deed but can only be considered as a partition deed. But we 
‘have gone through the contents of the documents carefully. It is well settled that 
по какиш dec n UR Surrender can be effected 
y but if it is reduced into writing, it must be registered. We have to take into 
consideration the dier g circumstances, the extent of the estate and the portion 
of the estate given to the widows for their maintenance and then come to a decision 
whether it is a surrender .or whether it is a device to divide the estate between the 
widows and the reversioner. As we have already stated, the extent of the estate is 
about 20 acres. The extent of the property given to the widows is about half the 
estate, namely, 10 acres, five acres to each widow. We cannot say that the extent 
of five acres to each is more than enough for them. The document itself says -that 
the five acres were given to each widow for her comfortable livelihood. , The question 
is whether five acres are more than sufficient for each widow for her livelihood. 
What Mr. M. S. Venkatarama A’ says is that both the widows were given half 
the estate and it is very ünreasonable to give half the estate to the widows at the 
time of the surrender. We do not think it so. What is fair, just and reasonable 
depends upon the status of the widows the extent of the properties and the under- 
standing ‘arrived at between the parties. After all the widows were given only 
life interest and not an.absolute one. If really the intention of the parties was to 
divide the properties into three shares, the widows would have insisted on i 
their ич allotted to them as absolute estate. But it was ifically understood 
thatthe ies were given to the widows as life-interest and that too for their main- 
tenance and that after ther death the properties should go back to Mitta Perumal 
Gounder and his heirs. This is quite inconsistent with the division of the properties 
as by Mr. M.S. Venkatarama Ayyar learned Counsel for the appellants. 
Tt is clear that the reversioner on whom the estate is vested as a result of the surrender 
35 bound in law to provide the widow with maintenance. The liability to provide 
maintenance is not contractual but is based on her right as a widow to be provided 
with maintenance óut of her husband's estate. The mere fact that he entered into 
ап arrangement at the time of surrender with the nearest reversioner to receive 
maintenance at a particular rate does.not affect her right to claim enhanced main- 
tenance if there is a change in the circumstances so as to warrant her to receive 
higher rate of maintenance. Therefore we cannot say that the five acres provided ` 
for cach widow at the time of the surrender is not fair, reasonable and just when 
once we come to the conclusion that there is a bona fide surrender and it is not a device 
to divide the estate between the widows and the nearest reversioner and that it 
must be treated only as a surrender. Mr. M.S. Venkatarama Ayyar stresses 
that the word ‘ karar’ in the document implies that it is not a surrender deed but 
only an agreement for a consideration. It has been held in many cases that a 
‘mere description of a document as karar cannot make it a karar document. What 
we have to consider is the substance of the document. After going though the 
contents of the document it is clear to us that the then nearest reversioner in order 
to give a comfortable livelihood to the widows had netered into an agreement with 
the widows giving them a reasonable portion of the properties for their maintenance. 
Nowhere in the u Law has it been suggested that the widows must themselves 
surrender but not at the instigation or instance of the then reversioner. The surren- 
der itself denotes a sort of agreement or arrangement entered into between the nearest 
reversioner and the widows in this case. Therefore it cannot be said that under this 
arrangement, the widows continued to be in possession of their husband’s estate. 
In this case, we are satisfied that the requisites of a valid surrender have been fully 
made out, On the view we take on the construction of this document, the other 
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Points raised by learned Counsel for the appellants are unnecessary to be consider— 


We think therefore that the conclusion arrived at by the learned Subordinate 
Judge, on the construction of the document is correct. The appeal is accord- 
mgly dismissed and each party will hear its costs through out. 


R. M. ——— Appeal dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-PRESENT :—Mr. Justice M. ANANTANARAYANAN AND Mz. JusricE P. RAMA- 
KRISHNAN. 


` Controller of Insurance, Kennedy Cottage, Simla |o. Appellant* 
y. 
The Vanguard Insurance Co. Ltd. represented by Sri 
Udayakumar Raja, the General Manager of the said 
Company .. Respondent. 


Insurance Act IY of 1988), sections 21 (1) (b), 21 (2), 2 (6), 40-0 (1) and Form F and Insurance Rulis 
(1939), mle 17 (£)]— of Insurance Balance-shesi— Taking credit for income-tax ; dus 
sender Expenses of Debits їл аиша Ж 
penditurs incurred ія setiling claims—Sum total of salaries Special staff therafe 
the return—Pocoer of Court to direct acceptance—Court Jurisdiction. 


The Vanguard Insurance сапар initiated under section 21 (2) of the Insurance Act (IV of 
1938), a petition, O.P. No. 96 of 1960, in the High Court of Madras, praying that the Court m 
direct the Controller to accept the return, which he declined to accept under section 21 (1) (4). e 
Controller objected to the jurisdiction of the Madras High Court to entertain the petition for want of 
territorial jurisdiction over the Controller and raised the followmg objections to the returns submitted. 

1) taking credit on the asects side of the balance-sheet for the income-tax refund (lawfully due) ; 
2) debit in the Profit and Loss account of the of entt (9) debitin the said account 
of the expenses of the head office et Madras and its branch А Oeyla fe тз ced laii y (4) debit of 
the total amount of salaries of the staff of its exclusive cIkims section incurred as * expenditure in settling 


Srinivasan, J., held that the Gourt had ion and that the return was proper, except as to- 
tho sub-lead ‘ of staff’ in the ' iture incurred in settling claims’ (item 4 objected to by 
the Controller.) 


The Controller appealed against the said order urging the same objections and the Company filed. 

Held : The question of jurisdiction on, the int tation of section 21 (1) (b) road with. 
section 21 (2) as well as the definition Court in section 2 (6) as also section 110 the Insurance 
Act. Srinivasan, J., is right in holding that this Oourt had jurisdiction on the interpretation of the 
уоп -the prinei place of business of insurer.” Apart from the academic merits of the question 
the Controller of ce cannot both ‘a bate and reprobate’ eee ae 
the District Court of Ambala—having jurisdiction over the place of his office, that the High 
Court alone has jurisdiction). Further territorial jurisdiction does not proceed to the root of jurisdic- 
Чоп and the Civil Procedure Code recognises that а party could acquiesce in it. 


The Income-tax refund for which the y took credit in the balance-shect (as on 31s? 
December, 1957), it is not disputed as due under the law, but that the ultimate sanction has пої been. 
granted by the Income-tax authorities. АЈ that is necessary із that а note should be added against 
the item to the effect that formal orders are expected but have not been раж еа. 


Section 40-0 applies to limitations of expenses of management of general insurance business. 
The limits bed under sub-section (1) thereof has not been exceeded in the return in the instant 
casc. Under that section the expenses of management can be debited to the Profit and Тош account 
in certain contingencies. The Company clama that under the circulars of the Controller of Insurance 
dated 11th January, 1952 and 23rd May, 1952, the company was permitted to debit the expenses 
relating to management of capital, dealings with shareholders and added thereto a proper share of 
the management expenses referable to the - The appellant does not say how the debit is an 
encroachment upon any provisions of the or the Roles Eamed thereunder. ` 

Section 40-0 (2), Explanation (b) relates to ‘expenses of management’ of a concern having itt- 
* principal place of business’ ide India and rule 17 ( f) of the Rules ided for, in that context 
niagara as of expenses of the foreign headquarters. “It is not applicable in the instant case, where’ 

¢ head office is in India and the bench office is in Geylon. No rule has been framed for a limit of 
nU piri in such а case. Ita to be a casus omissas. Further under the provise to section 
4 (1), any excess expenditure may be regularised within the limit to be determined by the Controller 
Se EE eee 


, den oce үс "a i EFi à ‘ oe ^4 ‹ 
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after consultation with the Executive Committee of General Insurance Council. It is not shown that 
any ruch limit has been determined. 

The company has apportioned the total expenses, upon.a mercantile principle in the ratio of 
Dusiness carried on or obtained by the head office and branch office in Geylon. Unless the casas omissus 
is rectified by a proper statutory rule the compeny cannot be penalised. à 

Form-F foot-note (а) states that all expenses strictly incurred in settling claims may be shown in 
this cat А An ainiin: of Ёз. 78,877 debit ander sabchead ‘salary of stif? has Бега disallowed. 
The t has averred that it has maintained a separate claims section and the said amount re- 
dates to the total salaries paid to the staff of that section. The counter-affidavit of the appellant has 
not traversed the same. 1t would be quite culative to surmise what is to be done with that staff if 
there were no claims in & particular year. During the relevant year there were 800 to 1,000 claims 
and nearly 4 lakhs of rupees had to be t for mecting the claims. So far as this item is concerned 
the facts would justify the debit of Rs. 78,877 claimed as expenses incurred with reference to note (a). 


Appeal under clause (15) of the Letters Patentand Order 36, rule 11, of О.Б. 
Rules, from the judgment and order of the Honourable Mr. Justice Srinivasan 
dated 30th November, 1962, and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Original Petition No. 95 of 1960. 


С. :Ramanujam and №. S. Sharma, for Appellant. — 
V. Thyagarajan and M. А. Rajagopalan, for Respondent. 
The Judgment of the Court was delivered by $ 


Anantanarayanan, J.—Though this appeal -has been argued very elaborately 
before us, we have ultimately come to the conclusion that it can be disposed of 
"within a com tively restricted compass. Adverting first to the nature of the 

roceedings, О. P. No. 95 of 1960 was instituted before Srinivasan, J., by the 
anguard Insurance Co., Lid., by its General Manager, the respondent being the 
Controller of Insurance, Simla, under section 21 e of the Insurance Act, 1938 
XIV of 1938). That sub-section enacts that if the Controller has declined to accept 
a return furnished to him by the insurer, under the provisions of the Act, : 


“ The Court may on the application of an insurer and after hoaring the Controller........ 
direct the acceptence of any return which the Controller has declined to accept, ifthe insurer 
satisfies the Court that the action of the Controller was in the circumstances unreasonable.” 


It was with reference to the scope of this provision that certain items of the 
return were objected to by the Controller, with the consequence that he declined to 
accept the return under section 21 (1) of the Act. Thereupon, the insurer brough 
forward this application under section 21 (2) of the Act, with the prayer that the 
Court might direct the Controller to accept the return. 


A question of jurisdiction was mooted before the learned Judge 
really upon an interpretation of section 21 (1) (b) of the Act read with section 21 (2) 
as well as the definition of '* Court" in section 2 (6) of the Act, and also section 110 
ef the Act which provides for ap . It is now not necessary for us to dilate on 
this issue at any length, in view of certain significant developments. When the Con- 
troller contended that this Court had no jurisdiction to entertain the application, 
and that such an application could only be instituted in the Court of competent 
territorial jurisdiction with regard to the address of the Controller of Insurance, 
namely, Simla, it is conceded that the Vanguard Insurance Co., Ltd., (petitioner be- 
fore the learned Judge), filed a similar application before the District Court of Ambala 
asa matter of abundant caution. Learned Counsel for the Controller of Insurance is 
compelled to admit that, as a question of fact, the Controller of Insurance took the 
attitude in that Court that the Madras High Court would alone be the Court of 
competent jurisdiction. It is also further not in dispute that, following the decision 
of the learned Judge (Srinivasan, J.) that he possessed the requisite jurisdiction, the 
Court at Ambala ultimately dismissed the proceeding before it. Inthis situation, it 
js a matter for surprisethat we have been invited to proceed into the question of juris- 
diction at all, as a question oflaw. Even apart from the academic merits of that issue, 
it is manifest that the Controller of Insurance cannot both approbate and reprobate. 
One of the two Courts would have the necessary jurisdiction, as a matter of logic, 
and the Controller cannot be heard to contend in one Court that the other Court 


and this depends 
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alone had the requisite jurisdiction,-and:to contend precisely. to the opposite effect 
іп the other Court. In other words, there is a clear estoppel-against this kind of plea- 
ding, and we must hold that the Controller is barred from raising the issue of jurisdic- 
tion either before-the learned Judge or before us. We may add here-that, upon two 
other grounds also, the Controller must fail. Territorial jurisdiction does not pro- 
ceed to the root of jurisdiction, and the Civil Procedure Code recognises that a party 
could acquiesce in it. More importantly, the learned Judge (Srinivasan, J.) clearly 
stems to be right in holding that this Court had jurisdiction, on the interpretation 
of the words “ the principal place of business of the insurer.” ' 


The other matters, proceeding now to the merits, concern four items with re- 
gard to which the Controller took the objection that the return filed by the Insuránce 
Company did not comply with the provisions of the statute and the Rules framed. 
thereunder. We shall dispose of these items seriatim, and we might immediately 
state that only one of them (item 3) appears to require discussion at any length. ~ 


As far as item 1 is concerned, this,was an amount of Rs. 6,132-29 as оп 318г 
December, 1957, for which the company took credit in its balance-sheet was consti- 
tuting an Income-tax refund due to the company under law. The learned Judge has 
found, and this is not really disputed before us, that the total refund comprising two- 
separate amounts of Rs. 5,455-42 and Rs. 676-87 is due to the company under the 
relevant provisions of the Income-tax law, while it may be strictly true that the ulti- 
mate sanction has not yet been given by the Income-tax authorities. So long as this 
is made clear, we are quite unable to see any rule is infringed, or how any princi- 
ple of accounting is violated, if the amount is shown in the balance-sheet as an asset, 
with reference to which the company can legitimately take credit, at least to the ex- 
tent that it can be properly regarded аз а potential asset. All that is necessary is that 
a note should be added against this item, to the effect that the formal orders sanction- 
ing refund are expected, bur have пот yet been passed. This may be done, if the. 
orders have yet not been received ; obviously this will not be necessary, if the orders. 
sanctioning refund are received by the time any action has to be taken upon our 
judgment. — | А: А 

The next item relates to a sum of Rs. 10,772 shown as expenses of management 
in the Profit and Loss account. Under section 40-C of the Act, the expenses of manage- 
ment can be debited to the Profit and Loss Account only in certain contingencies. 
There was a circular issued by the Controller dated 11th January, 1952, and a further 
circular issued, in view of certain representations by tbe insurers, dated 23rd May, 
1952, permitting the company to debit the Profit and Loss Account with expenses 
relating to the management of capital, dealings with shareholders and, added thereto 
а proper share of the managerial expenses which would be referable to this 
purpose. The company claims that the amount of Rs. 10,772 is covered by the 
concern, in the sense that such a debit in the Profit and Loss Account is within the 
ambit of the Act. Learned Counsel for the Controller does not say how the inclu- 
sion of this debit in the Profit and Loss Account is an encroachment upon any pro- 
vision either the Act, or under any Rules framed under the Act. 


Items 3 can be conveniently dealt with now, since the scope is related. The 
point here is that when section 40-C of the Act is carefully perused, it will at once be 
obvious that that section applies to limitation of expenses of management is general 
insurance business transacted in India, namely, excluding life insurance. Under 
section 40-C (1) of the Act a limit has been prescribed for the incurring of expenses of 
management apparently in the interests of shareholders and policy-holders. It 
seems to be the intendment of the Act that if there is no such limit, expenses of 
management might be swollen, far beyond a legitimate degree, to the detriment of 
the interests of the shareholders and policy holders. In the present return, as far as the 
figures furnished by the company are concerned, that limit has not been exceeded. 


Nevertheleas, it is contended for the Controller with regard to items 3 that a 
certain debit to the Profit.and Loss Account viz., of expenses apportioned by the 
company with regard to its branch in „Ceylon, is unjustifiable. It is pointed out by 
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learned Counsel for the Controllér that under rule 17 (f) of the Rules framed undér the 
Act, a minimum of five cent has been permitted. ‘with regard to the operation. 
of section 40-C (2), E. (b). Now section 40-C (2), Explanation (b) has no 
application to the present instance, for that relates to “ expenses of management” of 
a concern which has its “ principal place of business outside India". Iris only with 
regard to an apportionment of expenses arising in that context, that rule 17 (у) provides 
a minimum of five per cent towards the debit to be made in respect of the foreign, 
headquarters. In the present case, we have the converse instance of an insurance 
concern whose main office is in this country, and which has a branch office in Ceylon: 
The question is how are we to assign expenses of management in India, to be 
apportioned as between expenses which are debitable to the head office, and the 
expenses debitable to the maintenance or conduct of the Ceylon branch office ? This. 
as far as we can ascertain, appears to a be casus omissus. No rule has yet been framed. 
under the Act, for a limit of apportionment in such a case. Further under the pro- 
viso to section 40-C (1) where an insurer has spent апу amount in excess of. what 
is permissible under section 40-C (1) as expenses of management the excess could also- 
be regularised, within the limits to be determined by the Controller after consulta- 
tion with the Executive Committee of the General Insurance Council. We simply 
do not know whether any such limit has been determinéd, with reference to the рге- 
sent debits. po 


The argument of learned Council for the Controller is that either the total “ ex- 
penses of management ” in India should be debitable as such to the Expenses Account 
with not even a naya paise thereof being taken over to the Profit and Loss account 
in one interpretation of section 40-C or that only five per cent. of the expenses should. 
be debitable to the Profit and Loss Account, having reference to the expenses for the 
maintenance and conduct of the Ceylon branch. 


This argument obviously has no substance, and fails even on a superficial seru = 
tiny. We can take it that the expenses in India for the Ceylon branch would proba- 
bly be somewhat less than the expenses incurred for the main concern itself in India. 
Actually, the Insurance company has apportioned the total expenses, upon a rhercan- 
tile principle which is not at all unreasonable, namely, apportionment as between 
the headquarters and the branch, in the ratios of the business carried on or obtained: 
by eath. This might have no sanction under the sections or the Rules. But, equally, 
the suggestion of the Controller that this should Бе 'only«at five per cent. has no: 
sanction whatever. It is based merely on an imperfect analogy, which doés not 
apply. Under these circumstances, unless the casus omissus is rectified by a proper 
statutory rule, providing for this case, we are unable to see how theInsurance company: 
can be taken to task or be penalised for apportioning the expenses in the manner 
.tharit has done. It is important that we should stress that this is not a case ofcon- 
cealment, fraud, or suppression of any item of revenue or expenditure, All the items. 
of expenditure held under objection relate strictly to book-keeping principles ; ner 
has the Controller been able to show that the book-keeping principlesa y adopt- 
ed by the Insurance company are either opposed to the Act, and the Rules, or opposed: 
'to mercantile practice. Further, it has not been shown that the manner of debit 
entries adopted by the company was mala fide in any sense, or likely to prejüdice the- 
interests of the share-holders and policy-holders, in any particular mode. . 


Finally, there are expenses (item 4) which the company claimed to debit in res-- 
pect of ** amounts incurred as expenditure in settling claims". This is covered by 
Foot-note (а) to Form Е, which states that all expenses strictly incurred in settlin 
claims, may be shown in this category. The company has debited a total sum of” 
Rs. 1,31,809 consisting of the sub-heads : (1) Survey and other fees, (2) fees for 
obtaining police rts, (3) legal fees and Court expensés, (4) travelling and convey- 
ance expenses and (5) salary of staff. "There is a cross-appeal by the company with 
regard to the last item aggregating to Rs. 78,877 which was disallowed by the learned’ 
Judge. The other items were allowed by the learned Judge, and learned Counseh 

‘for the Controller has not been able to show how that allowance is, in any way,, 
erroneous. | 
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As regards the last sub-item, namely, Rs. 78,877, we have carefully perused the 
-counter-affidavit, and we find that the averment of the Insurance company was not 
-traversed, namely, that there was a separate claims section maintained by the company 
„апі that this amount relates to the total salaries paid forthemembers of this establish- 
-ment, exclusively segregated for dealing with eiim. as and when they arise. Tho- 
-argument rather was that claims might not arise during a ра period, when the 
employer was hardly likely to dismiss all these persons. If he maintained them and 

paid tbeir salaries, it could not be pretended, so the argument ran, that these amounts 
"were spent strictly in the settlement of claims. There is an obvious fallacy under- 
‘lying an argument of this kind, though the argument, in a modified form, seems to 
thave found favour with the learned Judge. It is not claimed before us that the conten- 
‘tions of the Insurance company аге incorrect that there is a claims section, that there 
-is a special staff employed therefor, and that this amount is the total amount of sala- 
-ries paid for that who would be normally segregated entirely for the performance 
-of these duties. It appears to us to be quite speculative to -surmise whether, in a 
particular period, there might be no claims, and what the staff would do, if there were 
no claims. Actually, on the record it has been incontrovertibly established that, 
«during this relevant period, there were 800 to 1,000 claims, and that nearly four lakhs 
‚о? rupees had to be spent for meeting those claims. Hence, as far as the present 
‘return is concerned, in any event, the facts would appear to strictly justifiy this debit 
of Rs. 78,877 claimed as expenses incurred, with reference to the Note (a) to 
"Form Е. ON be : 
. In the result, therefore, the appeal by the Controller of Insurance is dismissed, 
:and the cross-appeal is allowed in respect of the last sub-item of item 4, with costs 
зго the Insurance company (one set). $c 


K.G.8. unde Appeal dismissed; 
cross-objections allowed, 
> JN THE HIGH COURT OF JUDICATURE АТ MADRAS. | 
С , . ,PmEsENT :—MRn. Justiog К. S. RAMAMURTI, 
"T. А; M. Subramanian Chetti .. Appellant* 


a 


р. 
"К. М. Shanmugham and others Respondents. 


Givi! Procedure Gods (V of 1908), Order 8, rule 6 asd Madras opel Дан and Suits Valuation Act 
XXIV of 1955), section 8—' Set-of — Difference betmern ‘set-off’ and ‘ counter ”—Court-feas on set-off aud 
. comntsr-claim— When attracted. 

Section 8 is the only provision in the Madras Gourt-foes and Suits Valuation Act, 1955, under 
which a party can be called upon to pay Court-fees on a set-off or counter-claim. If the pleas raised 
` by a defendant cannot in law amount toa plea of set-off as a counter-claim, there is no other provision 
xin the Court-foes Act under which a party can be called upon to pay Court-foo on his written statement 

A right to make a counter-claim is not an unqualified one but is a statutory one admimible only 
win cases falling under rule 6 of Order 8 of the Gode of Civil Procedure. While’ set-off is limited to 
money claims there is no such limitation in tho case of counter-claim. While a set-off is essentially а 
ground of defence, a right of counter-claim could'ariso only if the defendant could have a right to bring 
an independent action in respect of tho samo. It i1 not really a defence to the plaintiff's claim but is 
an ind t claim the defendant against tho plain, though ia certain casen the rules of proco- 
-dure might permit the defendant to raise 1t in a sult by the plaintiff Every, defence will not constitute 
a countor-claim and а person whoso right is not enforceable by an action cannot enforce it by a counter- 
-claim. A plea or claim for tho value of improvements by the alienes in a suit for tion and posses- 
sion isnotacounterclaim. Even ifthe defendant succeeds in his claim, it would be merely an attach- 
ment of a condition to the decree for possession. Such a claim cannot be either by way of a set-off or 
“by way of a counter-claim. Even if the claim for cost of improvements is allowed the defendant can- 
not set it off against the decreo for ion. It cannot be a counter-claim since no decree as such 
„could be passod in favour of the detendant, but if the plaintiff succeeds a conditional decree will be 
pased in his favour. 

Apparseami v. Ramanathersars, A.L.R. 1961 Mad. 527, Followed. 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
-Order of the Court of the Subordinate Judge of Salem dated 12th August, 1964, and 
.made on Court-fee Check Slip No. 304 XVI N (Diary No. 19) in O.S. No. 64 of 1963, 








* а. В. P. No. 2183 of 1964. 27th July, 1965. 
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€. S. Swaminathan, for Petitioner. І 
G. Ramanujam, for the Government Pleader on behalf of the State. 

The Court made the following 
: Оврев :—This revision petition arises out of an order passed by the learned 

Subordinate Judge’ of Salem directing the 5th defendant in the suit, O.S. No. 64 
of 1963 to pay a sum of Rs. 750 as Court-fee. The plaintiff filed a suit for parti- 
tion and separate possession of his share in the suit properties. Defendants 1 to 
4 who are members of the family are sailing together. The first defendant had 
executed a sale deed in favour of the 5th defendant which is attacked on the 
ground that it is not an out and out sale but was executed merely to serve as 
security for a loan transaction. The 5th defendant, alience, besides contending 
that the sale deed executed in his favour by the first defendant is а genuine 
transaction, claimed a sum of Rs. 10,000 by way of moneys spent by him bona fide in 
the improvement of the suit property, and that if the sale deed should be held 
to be not binding upon the plaintiff and defendants 2 to 4 the amount spent by 
the 5th defendant for improvements, should be held to be binding upon the members 
of the family. ‘The question for decision is whether the claim of the 5th defendant 
is liable to payment of Court-fee as a written statement pleading a set-off or a 
counter-claim under section 8 of the Madras Court-fees Act of 1955, hereinafter 
referred to as the Act. The learned Subordinate Judge while holding that the 
Sth defendant is liable to pay Court-fee under section 8 of the Act has relied upon 
and followed a recent unreported decision of Venkatadri, J., in C.R.P. No. 1216 
of 1960. Hence this revision petition. 

It must be mentioned at the outset that the only provision having a bearing 
on the above question is section 8 of the Act. If the pleas raised by the defendant 
do not amount to a plea of set-off or a counter-claim there is no other provision 
by which he could be called upon to pay Court-fee. In other words the State 
should bring the case within the four corners of the section. Vide Joga Rao v. 
Venkata Као‘. Tt should also be borne in mind that a right to make a counter- 
claim is a statutory оле and a counter claim is not admissible in a case which is 
admittedly not within Order 8, rule 6, Civil Procedure Code. Vide Laximidas v. 
Nanabhai*, for the legal incidents of a plea in the nature of a counterclaim. 
Unless the rules of ure of the particular Court or Courts provide for 
counter-claims the defendant has no unqualified right to set up a plea which 
is essentially in the nature of a counter-claim, 


The plea of the 5th defendant is obviously not a plea of set-off. It is only 
moncy claims that may give rise to a plea of set-off. e right to set-off is the 
right to plead a debt or a money claim due from the plaintiff in deduction or 
extinction of the plaintiff's claim. It was unknown to Common law and the 
right of a set-off was later recognised by statutes and apart from the rights at law 
conferred by statute the defendant is also permitted to raise a plea o equitable 
set-off but whether it is a legal or equitable set-off such a plea could exist only 
where both the plaintiff's and the defendant's claims are for recovery of money, 
"Vide H s Laws of England, Simonds’ Edition, Vol. 34, 396, paras. 
673 and 674. The essential condition, namely, a suit being бй т гесоуегу оЁ 
money, is not satisfied in the instant case and therefore obviously no plea of set-off 
can arise. 


The question therefore arises whether the written statement should be construed 
аз giving rise to a plea of counter-claim. Like set-off, a counter-claim is available 
to a defendant only when the rules of procedure of the Courts in which the plaintiff 
brings his action allow a counter-claim to be set up. In certain important aspects 
a plea of counter-claim is different and distinguishable from a set-off in its applica- 
tion and in its effect. While set-off is limited to money claims there is no such 
limitation in the case of counter-claims. Any claim in respect of which the defendant 





1. (1949) 1 M.LJ. 649 : AIR. 1949 2. (1965) 1 S.Q.J. 1 : ALR. 1964 S.C. 11. 
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could bring an independent separate action against the plaintiff can .form, the 
subject-matter of а plea of counter-claim, к, such a plea can be conveniently 
tried with the plaintiff's claim. Counter-claims can be made in a suit for injunction, 
ape performance or for a declaration. The main basic difference between a 
plea of set-off and that of a counter-claim is that in the former case it is a ground of 
defence, a shield and not a sword which when established affords an effective 
answer to the plaintiff's claim either in whole or in part whereas a counter-claim 
is not really a defence to the plaintiff's claim but is weapon of offence, enabling 
the defendant to enforce his right or claim against the plaintiff as effectively as 
an independent action of his own. Where the claim of the plaintiff is for recovery 
of money the plea of the defendant, to the extent to which it operates as an extin- 

ishment of the plaintiff’s claim, is in the nature of a set-off, while in respect of 

е balance claimed by the defendant it es of the character of a counter- 
claim. In this connection reference may be made to the following statement of 
‚ the law in Vol. 34, Halsbury, page 411, para. 720 : 

силе аи етсе A counter claim can, in general, be brought in respect of any claim. 
that d be the subject of an independent action. It is not confined to money claims, or to causes. 
of section of the same matters as the original action ; and, except where & person other than the plain- 
tiff is also made a defendant to it, it need not relate to or be connected with the original subject to the 
cause or matter. A claim founded on tort may be opposed to onc founded on contract and in an action 
in rem the defendant шау set up а counter-claim ix personam. Tho defendant by his counter-claim. 
may ask for any form o relief, for example, a declaration a vesting order or relicf against args S 
an injunction, а recerver, specific performance, a revocation of a patent, an account, payment 
money claim, or damages. z 
It is necessary to note that a plea can form the subject-matter of a counter-claim 

only if in t of that claim the defendant could bring an independent action 
against the, plaintiff. In other words, if the defendant could not have filed an 
action for the enforcement of the particular right against the plaintiff in an action. 
of his own, the accident of the plaintiff filing some suit against the defendant cannot 
enable the latter to agitate his right in the form of a counter-claim. The sins que 
non of the plea of a counter-claim is that the defendant should have an independent 
right to agitate the same in an action of his own. 


If the above main incidents or features of a counter-clatm are borne in mind 
it.will be clear beyond doubt that a plea for the value of improvements by the 
alienee in a suit for partition is not a counter-claim. ) ‘ 


Order 8, rule 6, Civil Procedure Code, corresponds to Order 19, rule 3 
of the a Rules of the Supreme Court and in the White Book the Annual 
Practice, Vol. I, the law is stated in these terms at page 452: , 

« То what extent а covnter-claim is an indspendent action : A countcr-claim is substantially a cross 
action ; not merely a defence to the plaintiff's claim. It must be of such a nature that the Court 
would have jurisdiction to entertain it as а Le pees action (Bom Maclachan & Со. v. Ths Gamosua'; 
Williams v. Agus. ‘ A counter-claim is to be treated for all purposes for which Justice requires it 
to be so treated, as an independent action’ (Per Bowen, L.J., in Amon v. Bobbsit.*” 

I may first refer to the Bench decision of the Allahabad High Court in Abdul 
Majid v. Ока d of Stamps*. In that case in a suit for pre-emption the 
defendants pleaded that they had spent certain amounts in voee ый MAC p 
to the pro sought to be pre-empted and that the plaintiff's im should not 
be d without making the plaintiffs liable for the amount so spent by the 
defendants. It was held that the plea raised by the defendants did not constitute 
a counter-claim and therefore no Court-fees were payable under the Court-fees 
Act, Central Act of 1870, Schedule I, Article I. It was observed that the defen- 
dants could not have brought a separate suit against the plaintiff claiming the 
value of the improvements and the claim therefore, could only be put forward as 
a defence to the suit and can hardly be called a counter-claim. 'The Bench followed 
the ratio of an earlier decision in Haidari Begam v. Gulzar Bano’, ‘That case dealt 
with a suit for recovery of property in the possession of a Muslim lady who, while 
К н n i i Rm Ó—MMMM—M—MÁÓÁÓMÁÉÁEBPÓSTTN 
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resisting the sult for possession contended „that she could поё be dispossessed -, 
without payment to bes of a sum of Rs. 80,000 towards the amount of dower 
due. The trial Court passed an unconditional decree for possession holding that ` 
the claim for dower could not be made a condition precedent to the decree for 
possession. The defendant appealed and the question arose whether the defendant 
should pay Court-fee in appeal on the sum of Rs. 80,000 or the value of the property. 
It was Peta that the subject-matter in dispute in the a peal was the value of the 
property and that the Court-fee paid thereon was silica The matter was put 
thus by Tudball, J., at page 325 : : 


“It is perfectly true that it is to this Court to grant a docroe to the plaintiff conditional 
on payment of whatever may be found due to the defendant as her dowes debt Восе chat cats 
it will not be a decree which the defendant t would bo ablo to put into execution, so as to ana- 
ble her to recover her debt. It would be an attachment of а condition te the decree for possession. Of 
course it may also be that the Oourt might dismiss the claim of the plaintiff мио or it might uphold 
the decree of the Court below. ” 

The same view has been taken by a Bench of this Court in Reference under Court- 
Sees Апі, in which it was held that in a suit for ejectment the tenant’s claim for 
improvements is not really the subject-matter in dispute but merely incidental to 
the decree for possession. 


contract the plaintiffs also sought the recovery of a sum of Ка, 55,000, comprising 
defendant while 
the suit on the merits raised the plea that as a condition for the grant of 
the relief of the rescission of the contract the plaintiffs should be made to restore 
such benefits which (the value of 5,398 tons of coal) they received under the 


the plaintiffs from him. But on revision the High Court held that the plea 
the defendant did not constitute either a plea of set-off or a counter-claim withia 
the meaning of Schedule I, Article I, of the Central Court-fees Act. The learned 
Judges following the English cases held that in order that a plea can constitute a 
counter-claim it must be of such a nature that the Court would have jurisdiction 
to entertain it as a separate action, It is obvious that if the plaintiffs had not 
filed the suit seeking the relief of rescission of the contract the defendant could not 
have brought an independent action of his own for recovery of the value of the 
Coal delivered by him to the plaintiffs. І 
І may now refer to the decision of Ramachandra Iyer, J., (as he then was) 
in Apparswami v. Sri P. S. Ramanathesswara?. In that case the plaintiff brought a 


before a decree for possession is 
should pay Court-fec on that amount but this decision was reversed in revision. It 

du. that the claim of the defendant that there should only be a conditional 
decree is neither a claim for set-off nor one by er of а counter-claim. It is 


that it is a counter claim for the simple reason 
that no decree could be pissed in favour of the defendant who claims compensation for improve- 


ments. Tho only decroc that will be passed in the suit if the plaintiff succeeds in hus claim and the 
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defendant also succeeds tá his case as to improvements, will be a conditional one vit., that the plaint- 
tiff will be extitled to delivery О ронешсп са рахо. of the ‘amount adjudged to the defendant. 
"The defendant cannot execute t decree and obtain payment of the amount adjudged as and 
for Se If the plaintiff does not choose to execute the decree the defendant would have 
no t at all to recover the amount which he spent for improvements by executing the decree. It is 
аа clear that section 8 will not apply to the claim for improvements made by the petitioner.” 
With great r ect Tem unable to dgree with the view taken by Venkatadri, J. 
in the unreported decision, C.R.P. No. 1216 of 1960 on which reliance was placed 
by the learned Government Pleader. The attention of the learned Ju was 
not drawn to the cases referred to earlier. Further a perusal of the judgment 
shows that the matter was taken almost for granted and no serious argument appears 
to have been advanced by learned Counsel appearing for the touching this 
important aspect that a plea to constitute a counter-claim must be such that it 
should have an independent existence and could form the subject-matter of an 
independent action de hors the plaintiff's suit. The other decision relied upon 
by tbe lend Government Pleader (a decision of Jagadisan, J., In Alamslu 
Ammal v. Thavarammal!), dealt with a case of redemption which 1з governed by 
altogether different principles. The mortgagee's claim for moneys due to him 
either towards expenses incurred by him, improvements affected, or other necessary 
or binding out-goings could always be recovered by him in his suit for recovery of 
the mortgage amount, thus satisfying the requirernent, of the right of an indepen- 
dent action. To sum up, therefore, every defence will not constitute a couner- 
claim. A person who has a right not enforceable by an action but in some other 
-way cannot enforce that right by a counter-claim. The Civil Procedure Code 
did not alter or intend to alter the rights of parties or wipe out the difference between 
ordinary pleas in defence and а counter-claim. 


For these reasons the revision is allowed and the order of the learned Subordi- 
nate Judge is set aside. . 
No costs. 
R. M. ——— Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mn. Justice M. NATESAN. 


T. Seshadri Iyengar & Sons .. Patitioners® 
р. ` . 

P. S. Doraiswamy Iyer .. Respondent. 
Limitation Act (LX of 1908), section 20—S Limitation ander —Paymeni on account—Moaning 
Gea uie Mi enm d eque ined кн ты ti e m 

to payment. 


Where an empl has taken loans from his empl and as per the agreed terms of repay- 
mann Es en crag а part of his salary towards the [oan in the books of dccount maintained by 


ment” within the meaning of the term in section 20 of the Limitation Act. It will be hypera 
techinal to inistst on money paming first to the dobtor-employee from the oyer and it should 
be physically paid by the employee before making the entry m the account. e amount credited 
by the entry in the book is the moncy of the employee-debtor and without his consent the empl 
will have no right to appropriate any part of it towards the loan. Т сандо: be mid in suh casa that 
the entries as to salary and crediting & of it towards the loans is made in two different capa- 
cities. Hence such entries would save limitation under section 20 of the Limitation Act. The 
ment need not be in actual cash and if it is equated toa cash and the cash value ls piven it iu 
enough to constitute payment. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsif, Poonamallee, dated 17th June, 
1960, and passed in S.C. S. No. 592 of 1959. i 


P. С. Parthasarathy Ayyangar and P. S. Raman, for Petitioner. 


1. AJR. 1961 Mad. 355. 
* CLR.P. No. 395 of 1961. 10th August, 1965. 
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K. Е. Gangadhara Ayyar, for Respondent. 
The Court made the following i 


Orper.—This is a revision by the plaintiff whose suit for the 

of a sum of Rs. 414-28-Р. was dismissed by the trial Court as barred by limitation. 
The defendant was a clerk under the plaintiffs till 31st December, 1956. He was 
taking advances by way of loans from the plaintiff from time to time and making 
payments towards the same. By an arrangement, from his salary an amount 
was credited monthly towards the loans. An advance of Rs. 500 was made от 
8th May, 1950, and a further advance of Rs. 500 on 20th June, 1950. "The last 
advance made by the plaintiff was on 31st March, 1958 ; for the amounts thus due 
in the defendant-debtor's own hand, the defendant being also the clerk of the 

aintiff, entries are found crediting a portion of the salary, the last such credit 

ing on 29th October, 1956, of a sum of Rs. 20. As on that day after givi 
credit the amount due to the plaintiffs was Rs. 414-5-9. The suit was filed on 27 
April, 1959. The lower Court rejected the contention that the account was mutual 
open and current account and, in my view, rightly. The decisions relied upon 
in the lower Court, as if this would be case of accounts stated, were on the facts 
held not to apply and properly. 


Mr, P. С. Parthasarathi Ayyangar, learned Counsel for plaintiffs submits 
that this is neither a case of accounts stated nor a case of current, mutual and open 
account but а case where the debt was saved from limitation, under section 20 
of the Limitation Act. Learned Counsel submits that a sum of Rs. 20, the salary 
due to the defendant, has been credited towards the consolidated amount of the 
loans on 29th October, 1956, and this credit was in the handwriting of the defendant- 
debtor himself. It is therefore submitted that section 20 directly applied to the 
case and saved the loan from the bar of limitation. Itis pointed out that section 20 
does not require the signature of the creditor. Section 20 of the Limitation Act 
of 1908 enda thus : 

“ Where payment on account of a debt or of interest on a legacy із made bofore the expiration of 
the prescribed period by the persons liable to pay the debt or legacy or by his duly authorised agen 
a fresh period of limitation shall be computed from the time when the payment was made: 4 By 

Provided that, save in tho case of a payment of interest made before the first day of January, 1928, 
an acknolwedgment of the payment appoars in the handwriting of, or in a writing signed by, the 
person making the payment ”. 

So, the acknowledgment of the payment must be either in the handwriting of the 
debtor or signed by him if written by anybody else. 


The learned District Munsif is of the view that section 20 cannot save limitation 
in thisecase as the defendant did not himself make any cash payment and further 
the entries were not made by him in the ra ind a debtor but in the capacity of 
the clerk of the firm. With reference to the first part of the reasoning, it cannot 
be said that there is no payment by the defendant. The money credited is money 
payable to the defendant, an employee by the employer. It is the salary which had 
to be paid to him. Without the employee's consent, the plaintiff would have no 
right to appropriate the sum towards the loan due to him. The loan due by. the 
defendant was quite an independent transaction from the salary payable to the 
defendant. The plaintiff as employer could not lawfully appropriate without 
the consent of the defendant any portion of the salary for his debt That being 
so, when the debtor in the books of accounts of the plaintiff makes an entry crediting 
a portion of his salary towards the debt, it tantamounts to the debtor paying his 
own.money to the creditor towards the loan. It would be hypertechnicality to 
insist on money passing first to the defendant and then repassing to the plaintiff 
before making an entry. Equally it cannot be said that when making the entry 
it was in a different capacity. There are no two juristic entities here. The clerk 
of the firm to whom the salary amount is payable by the employer in effect credits. 
himself the said amounts апа debits the employer towards the loan due by him to 
the employer. This entry by the clerk would be a sufficient answer and di 
so far as the employer is concerned in respect of any claim by the clerk for the 


t X 


206 * 157 TBE MADRAS LAWOOURNAL REPORTS. a [1966 


amount as selary. Fquelly cn the besis"of the’entry it will be open to the clerk 
to plead payment of this amount towards the debt. That being so, it cannot be 
said that the entry as to the payment was in a different capacity and would not 


come under section 20 of the Limitation Act. te ma 
Learned Counsel for the plaintiffs in this connection referred me to a decision 
of this Court in Swaminatha Pillai v. Mondatyan', In that case, it was held that 


where the plaintiff was able to prove that he received the ‘interest’ through the 
labour of the defendants till within three years before suit, his claim is not based 
by limitation. This only shows that the payment need not be in actual cash 
provided it is equated to cash and cash value given. In this case, we need not 
go to that extent as it is actual cash payable to the defendant, the defendant giving 
credit for himself and in favour of the employer in the books of account of the 
employer. The plea of limitation therefore fails. While this is so, taking into 
consideration that the defendant has been an employee of the plaintiff and in 
pursuance of an arrangement, he has been crediting his employer month by month 
with a portion of his salary, Mr. P. C. Parthasarathi, appearing for the plaintiffs, 
submitted his client's willingness to be satisfiedwith а decree for а sum of Rs. 200 
25 on this date inclusive of interest and costs uptil this date. Learned Counsel 
for the defendant, as instructed by his client, prays for time to make this payment, 
the ies agreeing to a decree for Rs. 200 as on this date. "The decres of dismiss] 
of the lower Court is therefore reversed and there will bea decree in favour of the 
plaintiffs for Rs. 200 inclusive of interest uptil this date. The said amount will 
carry interest at six per cent from this date. The defendant will have six months’ 
time to make the payment and the decree shall not be executable during that 


period. The parties shall bear their own costs throughout. The revision is 
allowed accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mm. Justice К. VEERASWAMI, 
Mohamed Hussain Rowther .. Appellant®* 


о. 
Т. M. Tirupathi Chettiar (died) and others - Vs 
Madras City Tenants Protection Act (Ш of 1922), section 11—Notice under—Scope of 
The provisions of sction 11 of the Madras City Tenants Protection Act is mandatory and non- 
compliance with the provisions should enta dismissal of the guit. It is no doubt true that despite the 
mandatory character of the izions it is open to a defendant to waive his right under tho section. 
But waiver is a question of tact and tto be pleaded and proved in every case. It is for the 
plaintiff to set up and prove the plea of waiver and not for the defendant to take up the plea as the 
notice is conceived for his benefit. ` 
Appeal against the Decree of the Court of the Subordinate Judge, 
"Tiruchirappalli, in Appeal Suit No. 136 of 1959 preferred against the Decree of the 
Court of the District Munsif of Karur in Original Suit No. 30 of 1958. 


Р. 5. Madusudanan, for Appellant. 

M. R. Narayanaswami, for Respondents. 

The Court delivered the followi 

Jupem:nt.—This Second Appeal 5 the defendant which is against a concurring 
judgment, has to be allowed on a short point. The suit instituted by the respon- 
dent was in ejectment. His claim was that the appellant was a tenant of the suit 
premises including the building and, if the Court believed the defendant had put 
up the building, the plaintiff prayed for possession of the vacant site after removing 
the superstructure. By the findings of both the Courts below it is now settled 
that the superstructure was put up by the defendant. It is also common ground 
that notice under section 11 of the City Tenants Protection Act, 1921, asamended, 
was never given by the respondent. ‘The trial Court decreed the suit for recovery 
of possession subject to the plaintiff depositing a sum of Rs. 270. With this decree 
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“the lower appellate Court’ substantially agreed. Оп the question of jurisdiction 
based on sectiott 11, the lower appellate Court was of the view that the defendant 
had waived his rights thereunder. — | are is 

The only point argued before this Court is the oné based on séction' 11. It 
is contended that the Courts below were wrong in spelling out waiver from 
circumstances which did not justify the inference. It seems to me the contention 
is well founded. The reasoning of the lower appellate Court is as follows : 

“ In the instant case thero із e evidence to show that the defendant waived the notice. In the 
written statement he did not claim the benefit of this notice and contend that the suit was not main- 
tainable because the notice was not issued, At the time of framing of issues, he did not point out to the 
Court that the notice under section 11 had not been issued & that therefore the suit was bad and asked 
the Court to raise any imue on that point. Even atthe commencemnt of the trial he did not roalise 
the mistake committed by him in not pleading the want of notice, if hiscontention that he did not raise 
this plea in the written statement either by mistake or oversight is true, and apply for permistions 
to file additional written statement or request the Court to qu mots framo an additional issue covering 
this pomt. Only after the entire evidence маз oer, his Сошич appears to have woken up and p 
forward a plea in this behalf. Therefore the lower Court was right in holding that defendant 
waived the notice.” І 
In my opinion, these observations of the lower appellate Court disclose a complete 
misdirection on its part. If it is a matter of pleading, it is obvious it is for the 
plaintiff to plead in the plaint that the defendant had waived the benefit of notice 
under section 11. That section says that no suit shall be instituted or presented 
against a tenant until the expiration of three months next after notice in writi 
has been given to him requiring him to surrender possession of the land and build- 
ing and also offering to pay compensation for the building and trees, if any, and 
stating the amount . This section is mandatory and non-compliance with 
it will entail a rejection of the plaint. It is therefore for the plaintiff to plead 
and satisfy the Court that in view of a waiver on the part of the defendant, the suit 
would lie without compliance with the requirements of section 11. There was no 
plea at all taken by the plaintiff in the plaint alleging waiver. Waiver is a question 
of fact and ought m every case to be pleaded. It is not for the defendant to take 
the plea for, obviously notice is conceived to his benefit and hardly could he be 
expected to plead that he had waived the notice and therefore the plaintiff need 
not have complied with section 11. The lower ap te Court was in error when 
it observed that at least the defendant could have filed an additional written state- 
ment or asked the Court to frame an issue regarding the waiver. I also think 
that the circumstances which the lower appellate Court relied on for spelling out 
waiver do not justify the finding.: — : 

Veidachala Naicker v. Duraiswami Mudaliar!, no doubt held that notwithstanding 
the mandatory character of section 11, it is open to a defendant to waive his right 
under the section. On the facts in that case waiver was inferred from the fact of 
the defendant having in the suit taken out an application under section 9 of the 
Act. There is no such circumstance present in this case. PE 

I am of opinion therefore that the suit instituted by the respondent should 
have been dismissed for non-compliance with the mandatory provisions of section 
11. The Second Appeal should therefore be allowed and the judgments and 
decrees of both the Courts set aside. 

But Mr. Nara i for the respondent, on instruction from his client, 

that in E.P. No. 728 of 1959, the ndent had deposited on 22nd 
September, 1959, a sum of Rs. 270 and that on 14th October, 1959, the appellant 
bad surrendered possession of the site and superstructure and the respondent 
has taken possession thereof. If these facts are true, it of course follows that the 
decrees of both the Courts below for possession should stand and the Second Appeal 
should stand dismissed. But Counsel for the ap t is not in a position to 
t the su ent facts as stated by Co for the respondent. This is a 
Second Appeal of 1959 and I am not inclined to delay its disposal any lo А 
In the circumstances І think it proper to direct the trial Court to find out 
notice to both parties as to whether the facts represented as to the deposit of money, 
. its withdrawal and surrender of possession by the appellant and taking possession 
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by the respondent are true. If they are true, the Second Appeal will stand dis- 
missed ; if they are not true, the Second Appeal will stand allowed as stated above 
witb costs, and in that event, it would be open to the plaintiff to institute а fresh 
suit after complying with the requirements of law. 
No leave. 
R.M. ——— Ordered accordingly Н 
Decree to depend on the finding of the point remitted, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mm. Jusriog К. SADASIVAM. 


Govindasami Mudaliar .. Petitionsr* 
U. 
Criminal Procedure Code (V of 1898), sectton. 480— ction of Court ander—Suit for maintainance, 


decree in сил Couri—lf a bar to proceedings under section of the Criminal Procedure Cods. 


There is nothing in section 488 of the Criminal Procedure Code which bars the remedy under it 
because of the existence of a decree of a civil Court for maintenance. The question whether a decree 
of a civil Court would bar an action under section 488 of the Criminal Procedure Code would depend 
on the facts and circumstances of each case, Where there is a finding as to the status of the partes, 
that there was no relationship of husband and wife between them, by a civil Court, 1t would obvi 
bar a criminal Court from entertaining a petition under section 458 of the Code. But if a decree for 
maintenance passed by a civil Court is unexecutable or unrealisable for some reason or other, as 
for instance, where itu held thatthe defendant has по means to pay or that he has become an insol- 
vent, the only remedy by the maintenance holder is to resort to section 488 of the Code. 


In such cases if the petitioner satisfies the conditions laid down under section 488 she would be 
entitled to the relief under that Section. 

Petition under sections 435 and 439 of the Code of Criminal Procedure 
1898, praying the High Court to revise the Order of the Court of the Additional 
First Class Magistrate, Mayuram, dated 1st May, 1955, in M.C. No. 19 of 1965. 

V. Sridecan, for Petitioner. \ 

К. A. Panchapakesan, for the Public Prosectutor on behalf of the State. 

Habibulla Badsha and E. S. Govindan, for Respondent. 

The Court made the following 

Оврир.—Р ейбопег, Govindasami Mudaliar, was the respondent in M.C. 
No. 19 of 1965 on the file of the Additional First Class Magistrate, Mayuram. The 

ndent filed a petition under section 488, Criminal Procedure Code, and the 
‘Additional First Class Magistrate has ordered ` the petitioner to pay a monthly 
allowance of Rs. 40 per month. 

The main contention urged by the learned Advocate for the petitioner is 
that the respondent having еа decree for maintenance in O.S No. 162 of 
1949, on the file of the District Munsif's Court, Mayuram, at the rate of Rs. 15 

month, she is not entitled to file a petition under section 488, Criminal Procedure 

е. The learned Advocate for the petitioner referred to the decision in In re 
Subbaramakkammah (Weir’s Ruling under the Code of Criminal Procedure, Volume 2, 

ge 615) where it was held that a decree for a monthly allowance for maintenance 
lino been obtained in the High Court and that decree being still in force, the 
titioner could not get a further and separate order for maintenance from the 
Машке. He also relied on the decision in Sundara Naicker v. Thirupoorammal* 
where it was held that the principle to be observed in a case like the one in that 
case is that once the civil Court has decided the question of maintenance, a 
а: cannot have jurisdiction under section 488, Criminal Procedure 
е 


There is a provision in section 489 (2), Criminal Procedure Code, for cancelling 
or varying an order passed under section 488, Criminal Procedure Code, in con- 
formity with the decision of a competent civil Court. But the present can relates 


* QrLR.Q. No. 627 of 1965. 27th August, 1965. 
1. (1936) M.W.N. 524. 
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to the maintenance order obtained by the respondent long after the civil Court 
has granted a decree for maintenance. Thelearned Additional First class istrate 
has referred to two decisions, namely, In re Mokammadali Muthabai! In re 
Thara Lakshmi Mansrprasad!, where it been held that a criminal Court would 
have jurisdiction to pass orders under section 488, Criminal Procedure Code, 
so long as there is evidence that the petitioner is the wife of the respondent and 
the respondent has neglected or refused to maintain her. 


The question whether a decree of a civil Court would bar an action under 
section 488, Criminal Procedure Code, would depend on the facts and circum- 
stances of each case. There is nothing in section 488, Criminal Procedure Code, 
that the existence of a civil Court decree would ipso facto bar a proceeding under 
that section. The rights of parties are generally governed by civil Court decrees- 
determining them. “Thus, if on the question of status the civil Court were to find 
that there was no relationship of husband and wife between the petitioner and 
the respondent, it would obviously baria criminal Court from entertaining a peser 
under section 488, Criminal Procedure Code. But if a decree passed in the Civil 
Court becomes unexecutable for some reason or other, but the petitioner is able 
to satisfy the conditions of section 488, Criminal Procedure Code, she could certainly 
claim relief under that section. Thus in In re, Mohammadali Muthabai!, it was 
held that if the husband becomes insolvent and the decree could not be enforced 
against him, it would certainly be open to the wife to seek her remedy under 
section 488, Criminal Procedure Code. The learned Advocate for the titioner 
argued that the mere fact that the petitioner has no means to pay and the decree 
for maintenance could not be effectively executed is not sufficient to hold that 
the decree is not executable. It is true that if the petitioner acquires property, 
the respondent would be in a position to execute the maintenance decree. It 
is evidently on account of this fact the learned Additional First Class Magistrate has. 
has stated towards the end of the order that if any sum is realised in execution 
of the maintenance decree, the petitioner should give credit, while executing 
the order for maintenance. Even without this specific direction the respondent 
is bound to give credit for any amount realised by her as maintenance in exe- 
cuting an er under section 488, Criminal Procedure Code. It is clear from 
the order in E.P. No. 483 of 1964 in O.S. No. 162 of 1949 marked as Exhibit 
P-1 in this case that the respondent sought to recover the arrears of maintenance 
by way of arrest of the petitioner and it was dismissed on the ground that the 
pue herein had no means to pay the decree amount. Thus, the respondent 

erein is not in a position to ise any maintenance amount by virtue of the 
civil Court decree. Her only remedy is therefore under section 488, Criminal 
Procedure Code. It has been found by the Additional First Class Magistrate that 
the requirements of section 488, Criminal Procedure Code, have been satisfied by 
the respondent herein and that she is entitled to maintenance. In my ae 
the existence of acivil Court decree, namely, the decree in O.S. No. 162 of 1949 on. 
the file of the District Munsif’s Court, Mayuram, is not a bar to the 
under section 488, Criminal Procedure Code, as the respondent herein is not in 
a position to realise any amount under the said decree. 

The only other question to be considered in this petition is about the quantum: 
of maintenance. The learned Additional First Class Magistrate has merely relied 
on the statement of the petitioner herein that in the present economic conditions 
at least Rs. 50 would be required for a person to maintain himself and that on the 
basis of the said statement has awarded Rs. 40 per month. He has not considered 
the means of the parties and the other circumstances of the case in р! the 

uantum of maintenance. It should be noted that the respondent got a decree. 
or maintenance as early as 1949 at the rate of Ra. 15 per month and she was 
content to execute the decree for maintenance till she came forward with tbe 
petition under section 488, Criminal Procedure Code. In fact the petition filed. 








l. A.LR. 1930 Bom. 144. ` 2. ALR. 1988 Bom. 499. 
21 


210 ``‘ THE MADRAS LAW JOURNAL REPORTS. : © ^^» . [1966 
by her in. E.P. No. 483 of 1964 was only to realise the maintenance at the said 
rate. The order on the said execution petition and the evidence in this case clearly 
show that the petitioner herein has no means to pay as he has no perty or other 
income. The learned Additional First Class Magistrate has about the means 
of the petitioner herein in paragraph 14 of his judgmentand he hasfoundat the end 
-ofthat paragraph that the petitioner herein has no property or income at t from 
which he сап pay. He has further observed in the next paragraph that it is not 
that the petitioner herein should be actually getting income or should own 
Speen and hat rH ough ii he am t the capacity to earn and maintain. 
is the correct criterion in a case under section 488, Procedure Code. 
But having regard to the findings of the learned Additional First Class Magistrate in 
paragraphs 14 and 15, there is no justification for awarding maintenance at the rate 
of Rs. 40 per month. For the foregoing reasons, І reduce the maintenance from 
Rs. 40 per month to Rs. 15 per month. Subject to the modification as to the 
quantum of maintenance, the Criminal Revision Petition is dismissed. 
R. M. ———— Quantum reduced ; Revision. 
other-vise dismissedd. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Preaent :—Mkr. Јоєтток M. NATESAN. 
К.К.К. К. Krishnappa Chettiar .. Patitioner* 
р. 

У. VR. Kasiviswanathan Chettiar and others Respondents. 

Provincial Insolvency Act V of 1920), aim 10—Deblr’s application for adjadtesting Мин ор 
"Gonditios requisite—Court—If has discretion to rejet ая application on 

Where a debtor а. ee eee 
there is compliance with tho provisions of section 10 of the Provincial Insolvency Act. If the condi- 
tions specified in the section are complied with, the debtor is entitled to an order of tion. 
The matter does not depend on the discretion of the Court, but it is a statutory right of which he can- 
not be deprived on the ground that it is an abuse of process of Gourt. The consequences of 
conduct will be visited on the petitioner when the application for discharge comes before the 
ig A m Ua ино be satufied whether the esmential 
conditions provided under the Act are present. 

Where a person applied for adjudicating himself an insolvent on the basis of a specified debt of 
over Ra: 300 and it wat found that the alleged debt was citius end the petition was баштай it 
does not mean that he cannot apply again if later a decree of Court has been passed in respect of that 
vory dobt and he was even arrested in execution of the decree. 


Petition under section 75, Provincial Insolvency Act praying the High Court 
to revise the order of the District Court of Ramanathapuram at Madurai dated 
27th July, 1962, and made in C. M. A. No. 21 of 1962 againts the order of the Court 
a Subordinate Judge of Sivaganga, dated 10th April, 1962, and made in I.P. 

o. 6 of 1961 


V. S. Ramakrishnan, for Petitioner. 

К. S. Destkan, for Respondents. 

The Court made the following 

Ozpzxn :—This is a revision under section 75 of the Provincial Insolvency Act 
by a debtor whose application to be adjudged as insolvent was dismissed by the 


learned Subordinate Judge of Sivaganga and was confirmed in appeal by the 
District Judge of Ramanathapuram at Madurai. Both the Courts were of the view 


that the present p dern by the debtor was an abuse of process of 
Gourt. Earlier the debtor n a particular debt as the basis of his 
“rb No. 10 of 1959 seeking adjudication. 


vci indebtedness and per I 
debt was found to be a fictitious one and he failed in those proceedings. Sub- 
sequenty and pending those proceedings the creditor in respect of that very debt 
obtained a decree aagainst the petitioner herein and applied for and got him 
arrested. It is in those circumstances that the petitioner came up with another 
application for adjudication. 
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` Thé’ Courts below: have failed to a inte one aspect of the matter. .For 
adjudicáting а debtor an insolvent, the Court must see whether there is compli 
with the:provisions óf section 10 of the Provincial Insolvency Act and whether the 
debtor has committed an act of insolvency. A debtor commits an act of insolvency 
-even if the petitions to be adjudged an insolvent under the provisions of the Act. 
Under section 10 his debts must amount to Rs. 500 or he must be under arrest ‘or 
Imprisonment in execution of the decree of any Court for the payment of money. 
The decree debt in question exceeds Rs. 500 and that apart he was even arrested 
in execution. The that the petitioner is seeking to get round the original dis- 
missal of his application is neither here пог there in the face of the manda pro- 
нол of the Art As pointed out by the Privy Counsel in Chhatrapat Sigh ergot 
v. Kharag Singh Lachmiram!, when the conditions specified under the incial 
Insolvency Act are satisfied, a debtor is entitled to an order of adjudication. The 
matter does not depend on the discretion of the Court, but it is a statutory right of 
which he cannot be deprived by the Court on the ground of abuse of process. There 


isa nuc at which the Court could visit on the petitioner the due uences of 
misconduct, that is when the application for di comes before the Court. 
At the time of tbe initiation of the i the Court has only to be satisfied that 


the essential conditions for adjudication as provided under the Act are present. 
In this case the decree debt exceeds Rs. 500 and the debtor has applied for being 
adjudicated. That will be sufficient, leave alone the further fact that he had been 
arrested also in execution of the decree. 


In the circumstances, the revision petition has to be allowed. The petitioner 
is entitled to be adjudicated. The matter will back to the Su inate 
Judge at Si for further orders on adjudication in the light of the obser- 
vations made herein. The revision is all accordingly. No order as to costs. 


R. M. ———— Revision allowed ; adjudication 
ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—М. ANANTANARAYANAN, Officiating Chief Justice. 
"Q.V.CT.V. Venkatachalam Chettiar .. Petitioner? 
: v. І 
Umayal Wearing Establishment and another .. Respondent. 

Madras Conri- Suits Valuation Act (XIV of.1955), section 33 (3)—If applicable 
КИК dris ты eo еван “дш. ЕР аак 

Section 33 of the Madras Court-fees and Suits Valuation Act relates to suits on m Under 
sub-scciion (3) of section 33 itis only where the mortgaged property issold in execution of the mort- 
Ree са usns craigs (er aes ate ane payment out t the fale 
procecds t ortgage or to Court 
ура а рае The subsection is patently licable toa sale beld in execution of a decre 
in which the mortgagee obtains permission to bid sot-off and then applies for а sale certificate. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the City Civil Court, Madras, da 29d March, 1962, and made in 
Т.А. No. 849 of 1962 in O.S. No. 1664 of 1961. 

V. Thyagarajan, for M. A. Srinivasan and М. A. Srinivasan, for Petitioner. 

S. Т. Ramanujam, for the Government Pleader on behalf of State. 

The Court made the following : 

Orprr :—This is a revision proceeding inst the order of the Second Asis- 
tant City Civil Judge, Madras in I.A. No. 349 of 1962 in O.S. No. 1664 of 1961. 
Since the facts are not in dispute, the point can be simply stated. арра 
ings of sale of properties, the claimant-mortgagee (revision petitioner here) the 
benefit of obtami осоо аа the 
moneys realised by another sale. He took the money, and also applied for а 





1. (1917) І.В. 44 LA. 11: 32 MLJ. 1: LLR 44 Cal. 535 (P.Q). 
* ОР. No. 2375 of 1962. 10th September, 1965. 
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sale certificate in his favour in the preceding in which he was permitted to bid 
and set-off. In a brief order, the learned Juge observed that this ыш шшш 
(revision petitioner here) must pay Court-fee, as claimed їп a Office Note, er 
section 93 (3) of the Court-fees Act. 

Notice was issued to the learned Government Pleader, and it is conceded that 
the provision will not apply, and that the order is erroneous. Section relates 
to suits on mortgages, and we have по such suit here. Under section 33 (3) it 
is only where the mortgaged property is sold in suit and the holder of a prior or 
subsequent mortgage applies for o orar out of the sale proceeds, of the amount 
due on his mo or that he is liable to pay a Court-fee D: on the 
claimed amount. Toni unsel for the revision petitioner (Sri Thyagarajan) 
concedes that there is a lacuna in the law, in that the section does not provide for 
collection of Court-fee on the mortgape amount, in a situation of the present kind. 
But the section is patently inapplicable to a sale held in execution of a decree in 
which a mortgagee obtains permission to bid and set-off and then applies for a sale 
certificate. It may be that the Act may have to be amended, for a contingency of 
this kind. But that is another matter. Тһе revision petition is accordingly allowed, 
and the order of the learned Judge set aside. The amount paid under protest 
will be refunded to the revision petitioner. No order as to costs. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :——Ми. Justice К. VERRASWAMI. . 
Madras State Wakf Board, represented by its Secretary .. o Petiloner* 
v. 

Revenue Divisional Officiar, Madurai and others .. Respondents. 

Wakf Act (ХХІХ of 1954), sections 58 and 59 —Wakf Board desiring to be implsadsd as a party ін a reference 
ander section 18 of ths Land Acquisition Act —]l can apply— Tims limi. for. 

Section 59 of the Wel eee ee to appear and plead asa party to any hit 

respect property agamst a strang : 

Pies be section 18 of the Land Acquisition ea an * pracie within the meaning 
of section 59 of the Wakf Act and the Board сап apply for imp eading cd эз а party in those - 
ings. Thero is по ешо limit sot fof the Epis ed Ind ion 58 of the Wakf 
Act is concerned only with i before the Collector under the isition Act and 
does not relate to аага inia ivil Court on a referenco under section 18 of the Land Acquisi- 
tion 

Petition under section 115 of Act V of 1908 prone E High Court to revise 
the Order of the Court of the Subordinate Judge ы itional) Madurai, dated 
22nd February, 1964, and made in Т.А. No. 218 of 1963 in Land Acquisition ‚Origina? 
Petition No. 27 of 1963. 


M. M. Ismail, for Petitioner. 

С. A. Mohammood Ibrahim, for 2nd Respondent. 

The Court made the following 

Onpzz :—On a direction by this Court in W.P. No. 25 of 1962 the Revenue 
Divisional Officer concerned e areference under section 18 of the Land Acqui- 
sition Act to the Court of Subordinate Judge at Madurai. The subject-matter of 
the reference is as to who is entitled to receive the compensation for the land 

ired. The Revenue Divisional Officer, while passing the award, proceeded 
on the basis that the second respondent was the owner of the property. The 
petitioners in the writ petition who are the Muthavallis claim that it belongs to a 
mosque and is wakf property. It is this controversy that remains to be resolved 
in the reference under section 18. The learned Subordinate Judge, in the petition 
by the Wakf Board to implead it as party to the reference, apparently misunder- 
stood the scope of the reference and presumed that it was for claiming enhanced 
compensation. The Subordinate Judge dismissed that petition on the view that 
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section 59 of the Muslim Wakfs Act, 1954, was a general section, that section 58 
of that Act was applicable, and that the Wakf Board was neither a proper nor 
necessary party. Оп that view, he dismissed the petition filed by the Board. 
This petition is to revise that order. І 

І am of the view that the learned Subordinate Judge was clearly in error in 
dismissing the petition. I cannot accept his view that section 59 has no appli- 
cation. "That section reads : 

“In any suit or proceedings in respect of a wakf or any wakf property by or against а stranger to 
tho wakf or any other person, the Board may appear and plead as a party to the suitor proceeding. ” 
There is no reason why a reference under section 18 of the Land Acquisition Act 
should not be regarded as a proceeding within the meaning of section 59. Of 
course, the proceeding must in respect of а wakf. But whether it is wakf 
or not is the question that the reference itself raises. In such а case the section 
will have to be applied on the allegation of the Wakf Board, leaving final deter- 
mination of the character of the property to the decision in the reference itself. 
Mr. Ebrahim for the second respondent argues that the property is not a wakf 

operty, for it had never been recognised as such under section 5 of the Muslim 
W Act. But that question cannot be decided finally in a petition to implead. 
The object of section 59- appears to be that the Board being the body in which 
the general superintendence over all wakfs is vested, it will be in the interest of 
the wakf that the Board appears and pleads as a party to the proceedings. That 
being the policy of section 59, I do not think it cannot be properly invoked in 
this case. The learned Subordinate Judge disposed of section 59 merely observing 
that it is a general provision and has given no other reason for his not applying it 
to the instant case. Section 58 of the Muslim Wakfs Act is entirely concerned with 
proceedings before the Collector under the Land Acquisition Áct and does not 
appear to cover a reference under section 18 of that Act pending in a civil Court. 
The learned Subordinate Judge was also not right in his view that the petition 
to implead was barred. Section 59 of the Muslim Wakfs Act places no limitation 
for the appearance of the Board as а party. 


This petition is allowed. No costs. 
R. M. j ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mz. Justicg К. VEERASWAMI. 
Chinnammal and others : .. Petitioners* 


y. à 
i Income-tax Act 1961 (XL ey sections 137 (1), (2) а] аси of information —Ban ca— 
і Goarts of lexs—Suit on exocutant before Income-tax 
Ofer “What al тт e Sia ria Wilna of executant for iste Wrecker qualifus 
privilege or ban on Court? s powers. 


In а suit on a promissory note executed by the father of the defendant in favour of the plaintiff 
tho defendant filed an application for sending for statements made to tho Income-tax Officer by the 
and the 


mother of the plaintiff father of the defendant, to the effect that there were no dealings between 
the parties. с trial Court dismissed the a lication in view of the provisions contain in section 
137 (1) of the Act prohibiting disclosure of i The defendant preferred а revision petition 
to the High Court. 


Hald, that section 187 (1) ofthe Act prohibits thedisclosure of such information by the Income-tax 
Officer. 

Section 137 (1) is not made subject to the sub-section (5) and the prohibition against the Gourt or 
the public servant ш absolute and us notqualified. Subsection (5) merely enacts that there is no 
prohibition against а person disclosing the particulars of any statement which he himself had made in 
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the assessment i That d t the construction that if the person who made th 
ое із SE hae pn it, that i pads e the Court or publicsecvant to summon for odie 
close the statement. Liberty given by sub-section (5) to the maker ix not liberty extended to the Court 
or the public servant. 

The provisions of section 137 (3) (xxi) are not applicable to the statement in question. 

When the application out of which the present revision petition is preferred, was of, 
setion 137 was in force and the High Court is merely concerned with the order made on that applica- 
tion, though section 137 has since wholly dropped from the Act by the Finance Act of 1 - 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge, Coimbatore, dated 24th January, 
1964 and made in I.A. No. 915 of 1963 in O.S. No. 191 of 1963. 


P. S. Ramachandran, for Petitioners. 
R. Desikan, for Respondent. 
The Court made the following 


OnDE2.;—Ihe defendants are the ыды They filed an application іп в 
suit for recovery of money on the foot of a promissory note eged to have 
been executed by their father, for sending for a statement made by the plaintiff's 
mother to an Income-tax Officer and the original statement of the deceased husband 
of the Ist defendant to that officer. The defendants denied execution of the 
promissory note by their father and also pleaded that it was not supported by con- 
sideration. The statements before the Income-tax Officer above referred to are 
supposed to be to the effect that according to the makers of those statements, there 
was no dealing between them. The Court below dismissed the application in view 
of section 137 (1) of the Income-tax Act, 1961. 


On behalf of the petitioners it is contended that as one of the statements made to 
the Income-tax Officer was by the defendants’ father himself, the requisition to the 
Income-tax Officer would fall within the purview of section 137 (5). In support of 
this contention reliance is placed. on Imcome-tax Officer, Central Circle v. 
Ramaratnam!. lamunabletoacceptthecontention. Sub-section (5) of section 137, 
does not, in my view, lift the bar imposed by sub-section (1) of that section on the 
Court or any public servant. Sub-section (5) merely says that there is no prohibition: 
against a person disclosing the particulars of any statement which he himself had 
made in the assessment proceedings. That does not justify the construction that if the 
person who made the statement is willing to disclose it, that will enable the Court 
or public servant to summon for or disclose the statement. Liberty given by sub- 
section (5) to the maker із not liberty extended to the Court or the public servant. 


Income-tax Officer, Central Circle, Madras v. Ramaratnam}, no doubt held that 
the Magistrate was, in view of the facts in that case, justified in directing the Income- 
tax Officer to produce certain documents which the accused had produced before him 
in the course of assessment proceedings relating to their employer. This was om 
the view that if the assessee waived the privilege, the prohibition would not operate. 
But this does not, as I read sub-section e ap to be the effect of it. Sub-section. 
(1) is not made subject to sub-section (5) and the prohibition against the Court or 
the public servant is absolute and is not qualified. Sub-section (5) merely lays down. 
a rule of construction relating to section 137. This is plain from the opening words. 
of that sub-section. It says: : 

* No in this section shall be construed as prohibiting the voluntary disclosure of any 
particulars referred to in sub-section (1)....... " 

The voluntary disclosure by the person who made the statement is not prohibited 
by any of the other sub-sections of section 137. Lest anyone of them may be 
construed that prohibition may extend to voluntary disclosure by the person who. 
made the statement, sub-section (5) has been enacted to make it clear that the pro- 
hibition does not extend to the persons who "voluntarily disclosed the statements. 


they have made. 
1. (1965) 2 M.LJ. 336 : (1965) 2 LT. 412 : (1965) MLJ. (Сг) 733., 
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Ramakrishna Mudaliar v. Rajabu Fathima Bukari!, appears to proceed on the 
view I am inclined to take of the scope of section 137 (1). In that case, in proof" of 
the genuineness of certain account books produced by the defendant, he sought to 
summon through Court the Income-tax cer who had initialled those account 
books. It was held that the evidence of the Income-tax Officer, was inadmissible 
in view of section 137 (5). Venkataraman, J., pointed out that sub-section (5) of 
that section did not affect the prohibition against the officer himself. With respect, 
that is the view I too am inclined to take. 


It is then urged that the Court below should have allowed the application under 
section 137 (3) (xxi). Obviously this provision will have no application. That sub- 
section (3) enumerates certain exceptions relating to disclosures and disclosures of 
so much of such particulars to any person asis evidence of the fact that any property 
does not belong to the assesses, but belongs to such person, is not prohibited, pro- 
vided the proviso to clause (xxi) is satisfied. But the statements alleged to have 
been made to the Income-tax Officer in this case are not of the type which would 
fall within that provision. 


Lastly, it is contended that, since section 137 has been wholly dropped from the 
Act by the Finance Act, 1964, there can be no objection to the application being 
allowed .. But when the application was disposed of, section 137 was in force. 
This Court is merely concerned with the order made on that application. 


The petition is dismissed. No costs. 
V. 8. Petition dismissed. 


T. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—-Mr. JUSTICE К. VEERASWAMI AND МЕ. JUSTICE Т. VENKATADRI. 


Fast India Corporation, Ltd., Madura ae or 
| у. => | 9 : 
Commissioner of Income-tax, Madras 


| . Respondent. 


Income-tax Act XI of 1922), sections 23-A, 94 (8)—Distrikation order —Assesses, incorporated 
zi ren T; Я E k pes 
compas — Public imtsrestod — Tran cfa LH о patli ату (fected after the end” 


— Tr 
the previons yoar—Relovancy —Absoluts and t, 
i pec rins olas = gr P à erder ія question —Diraction te 


The asscssoo, origmall incorporated as а private company in 1942, was converted into а i 
company in 1948. Arücle 1 Othe Articles ob Amociation enipowered the directora in terc a bao аге 
uncontrolled discretion to decline to register any transfer of shares even to а member. For- 
the assesment усаг 1954-55 the I Т. cer held the company to be onc in which the public were not 
substantially interested on two grounds, that equity shares notlemthan 25 per cent. of voting. 

were not beneficially held by the public at tho end of the previous year and tho shares, aro not ` 
transferable under Article 13 and passed a di 


to the transfer of shares from 1955-59 the Tribunal held that the company was one in which the Lic 
were not substantially mterested, basing its conclusion in regard to tho transfers effected рс 
i effected subsequen 


idis сар t 
soction 34 (3) of the Act to re-assess the shareholders in consequence to section 23-A proceedings. On. 


1. (1965) 2 M.LJ. 338 : (1965) 2 LTJ. 415 : (1965) M.LJ. (Crl.) 735 : 
* T.Q. No. 155 of 1962. 
(Ref. No. 80 of 1962.) А 19th July, 1965, 
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Неа, that the Tribunal will have to assess the relative facts over again to see whether the asaessec 
із & company in which the public are substantially interested. ; 

In testing whether a company is one in which tho public are substantially interested, transfers of 
shares суеп subsequent to the relevant previous year could be taken into account, like the transfer of 
-shares during and prior to that period. The object is not to seek out transfers made before or after 
that previous year but to see whether the shares of the company are in fact freely transferable by the 
"holders to other members ofthe public. '' Transferable " ex facis is not to be equated to “ transferred ” 

The vesting of an absolute discretion in the Board of Directors to decline registration of proposed 
transfers of shares under the Articles of the company will not conclude the determination of the ques- 
tion of free transferability to the public. 

Where tho Tribunal in appeal was only concerned with the propnety of the order under section 
23-A of the Act and not concerned with the consequence of the order made under section 23-A the 
direction by the Tribunal to reassess the sharcholdera as a consequence of section 23-A proceedmgs 
would be without jurisdiction. 

The Tribunal and the Court are not bound by the administrative directions issued by the Board 
-of Revenue. ; 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
:section 66 (1) of the Indian Income-tax Act, 1922, in R.A. No. 188 of 1961-62 (I.T. A. 
No. 5168 of 1960-61— Assessment year 1954-55). 


R. Venkatram, for Applicant. 


AG Balasubrahmanyan, Special Counsel for Income-tax, on behalf of the Res- 
pondent. 


The Judgment of the Court was delivered by 


Veeraswami, J.—This reference relates to the propriety of an order under 
section 23-A of the Income-tax Act, 1922, and a direction given by the Tribunal 
under section 34 (3) of the same Act to reassess the shareholders as a Consequence 
«of section 23-A proceedings. 


The asseasee was originally a private limited company incorporated in July, 1942 
(but converted into a public limited company on 25th August, 1548. For the assess- 
ment year 1954-55, for which the previous year ended on 31st December, 1953, the 
‘Income-tax Officer found that it was not a company in which the public were sub- 
-stantially interested. On that view, he directed that a sum of Rs. 2,43,588 being 
tthe undistributed portion of the assessable income of the company during 
‘the previous year as computed for income-tax purposes and reduced by the amount 
-of income-tax and super-tax payable by the assessee in respect thereof should be 
«deemed to have been distributed as dividends among the shareholders of the assessee 
as on 30th Juno, 1954, the date of the general meeting at which the accounts 
for the previous year were laid. He formed this view on two grounds: 


“(1) Equity shares of the assessee carrying not less than 25 per cent. of the voting power 
were not beneficially held by the public at the end of the relevant previous year ; and 


(2) The shares of the assessee-company were not subject of dealings in any stock exchange 
sand the shares were not in fact freely transferable by the holders to other members of the public.” 


On appeal by the assessee, the Appellate Assistant Commissioner of Income- 
tax did not accept these grounds and reversed his order. He thought that as one 
-of the shareholders of the company, the Saroja Mills, is a company in which the public 
were substantially interested, it should be held that more than 25 per cent. of the vot- 
ving power was held by that company. Не further held that clause 13 of the Articles 
-of the assessee which vested in the Directors’ discretion in the matter of transfer of 
‘shares and was but a common feature found in the Articles of what are undoubtedly 
public limited companies in which the public are substantially interested, did not 
justify the Income-tax Officer’s finding that transfer of shares was here severely 
restricted, and therefore, the shares of the assessee-company were not in fact freely 
ttransferable. The Appellate Assistant Commissioner opined that the general 
restriction found in clause 13 “was only in the nature of a ‘de jure’ restriction and 
cannot disentitle the assessee to urge its claim that the shares were in fact freely 
transferable”. The Department took the matter in appeal before the Income-tax 
Appellate Tribunal, Madras. It upheld the Appellate Assistant Commissioner's 
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view on the first ground of the Income-tax Officer, but differed from him on his second 
ground, and held that as clause 13 of the assessce's Articles did contain restrictions 
on the free transfer of shares, it could not be said that the assessee had established 
that any transfer of shares was allowed up to the end of the relevant previous year. 
On appeal before the Tribunal, it would appear, in the first instance, to have called 
for a report from the Income-tax Officer of particulars regarding the date of transfer, 
transferors and transferees of shares in the assessee-company up to the end of the 
accounting period relevant to assessment year 1954-55. The report submitted by 
the Income-tax Officer showed that on 22nd July, 1942, there. was a transfer from 
Sri Karumuthu Thiagarajan Chettiar of 20 shares to Sri T. Manickavasagam Chettiar, 
one of his sons, and on 2nd August, 1948, another transfer by the former of 5 shares 
to Thiagarajan Chettiar & Sons (P.), Ltd., Coimbatore, and that no application 
for transfers was rejected by the assessee-company. Thiagarajan Chettiar & Sons 
(P), Limited, Coimbatore, was stated to be a limited company whose shares were 
held exclusively by the members of Sri Thiagarajan Chettiar’s family. During the 
arguments before the Tribunal, it seems an attempt was made on behalf of the 
assessee on the basis of a statement filed that subsequent to 2nd August, 1948, there 
had been further transfers on 10th November, 1955, 3rd May, 1956, 18th March, 1957, 
in Fe , 1958 and June, 1959. The Tribunal expressed the view that it had 
only to look at the position as it stood upto the end of the relevant previous year and 
that what happened afterwards was not germane to a consideration of the issue before 
it. Referring to clause 13 it said that where restrictions were placed on transfer, 
as in the instant case, the company could be held to be one in which the public were 
substantially interested, provided the factual position up to the end oftherelevant 
previous year showed that notwithstanding the restriction on free transfer of shares, 
transfer of shares was allowed freely among the members of the public. But as we 
said, in view of clause 13 and of the particulars submitted bythe Income-tax Officer, 
the Tribunal considered that the assessee failed to show that it was a company in 
which the public were substantially interested. Apparently, anticipating that the 
Tribunal might allowthe appeal, the departmental representative asked the Tribunal 
for directions under section 34 (3), as otherwise assessments of some of the share- 
holders of the oe under section 23-A would get time-barred., The 
Tribunal was minded to give these directions stating that in view of its decision, it 
gaye the necessary’ direction. 
In the above circumstances, the following questions have been referred to 
by the Tribunal under section 66 (1): | : 
“1. Whether on a proper construction of the Articles of Association of the company, tho 


shares 
are in fact freely transferable by the holders to othor members of the public so as not to become liable 
to an order under section 23-A ? 


2. Whether the direction under section 34 (3) їо reassess the shareho nsequence 

of section 23-A proceedings was legally given as dt of the Tribunal's dang вл MS 
Before us, Mr. К. Venkatram for the assessee contends that the Tribunal took 
a wrong view of the scope of the Explanation to the third proviso to section 23-А 
when it stated that transfers of shares of the assessee-company made subsequent to 
the relevant previous year would not be germane to a consideration of е 
of the company for purposes of section 23-À. Не argues that the words used by 
.the Explanation are “ or are in fact freely transferable by the holders to other members 
of the public ", and having regard to the tense and the fact that in the amendment of 
the corresponding provision in 1955 the past tensehas been used, the Tribunal, while 
considering whether the shares of the assessee-company were in fact freely trans- 
ferable should have taken into account the transfer of се effected subsequent to 
the previous year. If that had been done, according to the assessee, it would be 
established that it is a company in which public are substantially interested. It seems 
to us that the argument does not precisely appreciate the scope and effect of the 
third proviso to section 23-A of the Explanation thereto. The question is not, as 
far as We сап see, whether the transfers subsequent to the previous year can be taken 
into account. On that matter, we have no doubt that though the word “are” 
is used, the tense is related to the end of the previous year. That this is so is obvious 
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from a reading of the entire section with the third proviso and the Explanation thereto. 
We are, however, of the view that notwithstanding the use of this phraseology and 
the tense, both before and after the amendment, in testing whether a company is 
one in which the public are substantially interested, transfers of shares even subse- 
quent to the relevant previous year could be taken into account, like transfer of 
shares during and prior to that period. It must be borne in mind that the object is 
not to seek out transfers made before or after the previous year but see whether 
the shares of the company arein fact freely transferable by the holders to other 
members of the public. 


“Transferable” ex facie is not to be equated to transferred. The word imports 
a quality, a legal effect arising out of or inherent in the character and nature of the 
shares themselves. This quality does not stand by itself, for, the section says “ are 
in fact freely transferable ". We have to give effect to each of these words, and if 
we did so, transferability is qualified by the fact which in the context to our minds, 
means a factual tendency which is unrestrained and which ensures transferability. 
In other words, we understand by the words “ are in fact freely transferable ” not 
that there should necessarily be actual transfer of shares, but a factual tendency 
towards free transfer of shares, subject, of course, to reasonable restrictions, by 
holders to other members of the public. If, for instance, the holders of shares are 
members of а family and the circumstances show that the company is intended to 
be a closed combine, this may justify an inference, in the light of those and other 
facts, that there is hardly any tendency either reflected from the treatment of the 
Shares or from the composition of the shareholders towards the shares being in fact 
freely transferable. If there are transfers of shares to members of the public, that 
may be evidence of the factual transferability of shares without any unreasonable 
restraint or restriction. We think that this interpretation of the scope of the 
Explanation, which learned Counsel for the Revenue rightly ur before us, will 
be consistent with and fully give effect to the object of section 23-A, namely, to avoid 
concentration of profits in the hands of companies under the guise or garb of а public 
limited company in which the public are supposed to be substantially interested. 
We are, therefore, of the view that the Tribunal will have to assess the relative 
facts over again to see whether the assessee is a company in which the public are 
substantially interested, more especially when we have not accepted the Tribunal's 
view that only transfers prior to the ead. of the relevant previous year could be taken 
into account. We do not have before us the necessary facts and circumstances in 
thelight of which we can ourselves express an opinion as to whether the transfers of 
shares between November, 1955 and June, 1959 are to members of the public. 


Mr. Venkatram for the assessee contends that clause 13 of the Articles of the 
assessee is not by itself conclusive as to the character of the assessee-company for 
the purpose of section 23-A and that in fact a clause like that is usually found in the 
Articles of many public оше which cannot be doubted to be companies in 
which the public are sustantially interested, as for instance the Indian Bank, Limited. 
Clause 13 of the Articles reads: 


“Tho Directors may at any time in their absolute and uncontrolled discredon and without 
any ground decline to register any proposed transfer of shares. This clause shall also 
apply to a case where the proposed transferce is already a member.” 


The vice, according to the Income-tax Officer, as well as the Tribunal, in this 
clause is that it gives uncontrolled and unrestricted discretion to the Directors to 
refuse transfer of shares in a given case so that the Directors can act arbitrarily and 
capriciously, and see that the shares are confined to particular members excluding 
thereby members ofthe public. The argument of Mr. Venkatram is that a power 
such as conferred by clause 13 on the Directors is a fiduciary power which has to be 
exercised by the Directors according to law and reason and not whimsically or 
arbitrarily. Counsel relies on Muthappa Chettiar v. Salem Rajendra Mills, Limited. 
to support his proposition. He also invites our attention to a circular of the Central 
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Board of Revenue dated 1st July, 1959. From that circular it appears that the 
Bombay Bench of the Appellate Tribunal had decided їп one case that as long as 
there was a right to refuse transfer without assigning any reason, it must hold that 
the shares were not freely transferable by the holder to the other members of the 
public. The Board of Revenue in effect directed the officers of the Income-tax 
Department not to follow this ruling, but suggested that the question whether shares 
were freely transferable or not was to be decided in the light of the circumstances of 
each case. Learned Counsel for the assessee contends that this is a circular which 
the Department Officials were bound to follow under section 5 (8) of the Income-tax 
Act ] as held in Navnit Lal C. Javeri v. К.К. Sen, Appellate Assistant Commis- 
sioner of Income-tax, Bombay}. As to the last argument, it is not necessary to say 
anything more than that so far as the Tribunal and the Courts are concerned, they 
are quite obviously not bound by such administrative directions. We do not think 
it necessary, however, to decide in this case whether officials subordinate to the Board 
of Revenue are bound to follow them when they function in a quasi-judicial ca city. 
In our view, the other question whether a company is опе in which the public are 
substantially interested cannot be decided solely on the basis of a clause like 13 in 
the Articles. It is true, clause 13 vests in the Directors absolute power to accept 
or not to accept applications for transfer of shares. Nevertheless, it is not to 
besuspected or assumed that the discretion vested in the Board of Directors 
will be misused so as to achieve an ulterior purpose. Facts may, however, appear 
on which it will be possible to find misuse of powerinthat way. But, the point 
is that from the mere fact of absolute discretion being vested in the Board of Direc- 
tors, it cannot be concluded that the shares in fact are not freely transferable. А 
contrary view would appear 10 have been taken b the’ Calcutta High Court in 
Commissioner of Income-tax, West Bengal v. Tona Jute Company, Limited’. With 
respect, we are of the view that, without further facts and circumstances which will 
watrant a conclusion that shares are in effect not transferable, it will be neither wise 
nor right to lay down as a general proposition that wherever a clause like 13 here 
occurs in the Articles the shares must be taken to be not freely transferable. 


Thattakes us to the second question relating to the validity of the direction 
given by the Tribunal under section 34 (3). The Tribunal’s direction is this : 

* At tho time of hearing of the appeal, the departmental representative drew our attention to the 
fact that the assessments of some of the shareholders of the assessee-company are about to time- 
barred and that In the event of the appeal being allowed, suitable direction under section 34 (3) should 
bo given by us in order that the assessments may bo taken up and duly completed. In view of our 
&bove decision, we give the necessary direction." 

Learned Counsel for the assessee contends that this direction is wholly without 
jurisdiction. We have no hesitation in accepting this contention, though of course 
on the view we have taken on the other question, the second question in a sense may 
not arise for an answer. Even so, we may express our view that the function of the 
second proviso to section 34 (3) is but to lift the time-limit in certain cases, but not 
to widen the. jurisdiction of the Tribunal. The Tribunal’s jurisdiction is to be 
found in section 33, and. sub-section (4) of that section confines it to passing such 
orders as it may think fit on the i den That means, the Tribunal cannot travel 
outside the scope of the appeal and purport to give directions beyond its limits. 
The finding or direction теге to in the second proviso to section 34 (3) has 
reference only to the subject-matter ofthe appeal and the ap memorandum 
before the Tribunal. This view is рс by Income-tax Officer v. Murlidhar 
Bhagwan Das*. The Tribunal here was not concerned in the appeal with the conse- 
quence of an order made under section 23-A, but only with the propriety of that 
order itself. 

We accordingly answer both the questions in favour of the assessee and against 
the Department with costs, Counsel’s fee Rs. 250. 


VS. —— Answered accordingly. 





1. (1965) 21.7.7. 1 : (1965) 2 Comp.LJ. 1 : 2. (1963) 48 L T.R. 902. - s 
(1965) 2 S.CJ. 160, 3. (1964) 1 LTJ, 599 ; (1965) 1 S,CJ. 583. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


PRESENT :—Mi. JUsrrag К. VkRRASWAMI AND MR. Justice T. VENKATADARI. 


Estate of Late Rangalal Jajodia by Executors 
Mrs. Aruna Devi and another .. Applicant* 


y. К 
Commissioner of Income-tax, Madras : .. Respondent. 


Income-tax Act (XI of 1922), sections 24-B, 94 (3), Second proviso—Findiag or direction—A 


proper legal represemiatioes—Deceased ascessee—Legal reprasomtatives— Assessment —Death of апе after 
Á evidence amd documents but : De tks legal 
bir d rin but before илише ааг novo epporimaity legal repre- 


For tho assessment years 1942-43 and 1943-44 оар of Income-tax Асі and Exceas Profits 
Tax Act, after complying with the notices under sections 2 (2) and 22 (4) of the Income-tax Act and 


order dated 30th 952, directed fresh amesemont on the other heirs (the executors under the will. 
In answer to the notice for fresh assessment, the executors wanted from е Department the copies of 
the return, notes of examination and enqui and the letters written by the Department to the assessce. 
Rejecting these as irrelevant, the Officer made the amesmcnt The Appellate Commissioner in decid- 
ing the appeal founded on of limitation and lack of opportunity to the executors, by his order 


fresh opportunity should be given to o executors to report their objections to the return. The Tribu- 
nal dismissed the further appeal filed by the executors. After the Court answered the reference, 
the Tribunal took up the appeal again and decided against the executors. On a reference under sec- 


азешвсо tho son under the will of his father) the т (бее Commissioner by his 


Held, that the amesmments are barred by limitation and the second roviso to section 94 (3) will not 
savo the bar of time prescribed by sub-section (3) of section $4 of the Income-tax Act. The assessments 
pea repay a Cr oe iven to the executors to object to the return as prescribed 
under section 24-B (3) of b ldometkrA nn ' : 


The second proviso to section 34 (3) of the Act in so far as it affected “ " ing & 
third party or a stranger to the a or the revisi ion, who is not the asscssec and who i not the appellant 
or the revision petitioner offended Artile 14 of the Constitution and would thereforeto that extent 
be void. The word *' any prson ” is necessarily circumscribed by the of the subject-matter of 
the apeal or revision as the caso may be and must be confined toa person intimately concerned with 
the assessment, as in the case of awcmmions on firms, Hindu undivided family or an association of 
persons, 
The words “ " and “ direction " In the second proviso mean & ing n 

for giving relief pd "esuada char question and the directi Sad ert 


affoet the person who is the real and proper 1 representative. It would not constitute the “ inti- 
mato к жое ih eden E Ns conc eee 


Sectlon 24-B (1) of the Act fixes tho liability of the legal tative to pay the tax which is yet 
to be assessed after the death of tho амемес. Section 24-B ) and (3) preactibe the procedure for 
ascmcment of total income and determination of the tax payable on the of that liability and deal 
with practically all kinds of situations in the matter of asscsment of inome of a deceased person. Sub- 
section (2) applies to cases where а person dies without filing returns. Sub-section (3) deals with a 

person might have died without filing a return required to furnish under section 
22 or having futnsihed a return which the Officer has reason to to be incorrect or incomplete. 


Where tho assessoo dics after having filed а return and after having complied with tho notices 
under sections 22 (4) and 23 (2) of the Act, tho procedure ао far, before the Officer passes formal order 
of assessments will havo to be reiterated in the presence of is legal representatives in order to enable 
them to show that the return filed by the deceased was correct or complete. The procedure will 
have to be o through de sevo and is а condition procedent and tho failure to oberve it will render 
the without jurisdiction. 

It is not correct to say thatifthe procedure contemplated by section an) has 
gone through during the lifotimo of the deceased, it is unnecomary to reiterate it. Not is it correct to 
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say that because the procedure laid down in the sub-section has already been gone through during 
the lifetime of the amessco, therefore the sub-section will have no application. 

cO n cannot be said to regard the estate of the deceased as thc аззсысс, 
because it would run counter to the definition of an “ assessdee ” in section 2 (2). Though section 
24-B (3) does not in so many words indicate that a legal representative is to bo regarded as an asscssec, 
in effect there is no difference between sub-sections (2) and (3) as to the character of the person 
who represents tho estate of the deceased for purposes of assesment of his income and determination 
of tax. 


Section 21 of the Excess Profits Tax Act applies section 24-B of the Inome-tax Act to assessments 
against leagal representatives and the same procedure has to be adopted. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. Nos. 564 
to 567 of 1961-62 (I.T. A. Nos. 1473 and 1474 of 1955-56 and Е.Р.Т.А. Nos. 17 and 
18 of 1955-56). 


S. Padmanabhan, for Applicant. as 
V. Balasubrahmanyan, Special Counsel for Income-tax, for Respondent. 


The Judgment of the Court was delivered by 

Veeraswami, J.—This reference involves the construction of section 24-B (3) 
and the second proviso to sub-section (3) of section 34 of the Income-tax Act 
of 1922 and the question as to how far they are applicable to the facts of the case. 


One Rangalal Jajodia, who was carrying on business in the city of Madras, died 
on llth аш; 1946, leaving a will dated 16th April, 1945. He was ded his 
son, Sankarlal Jajodia, by his wife, and his second wife, Aruna Devi and children 
by her. On 10th October, 1942 and 25th October, 1943, Rangalal Jajodia submitted 
his returns of income relating to the assessment years 1942-43 and 1943-44 for which 
the previous years were 31st December, 1941 and 31st December, 1942. He also 
returned for these years his income for the pups of Excess Profits Tax. In due 
course he complied with notices issued under sections 23 (2) and 22 (4) The 
Income-tax Officer made an exhaustive scrutiny of his accounts, but before he could 

“complete the assessments Rangalal Jajodia died. Thereafter he called 
upon his eldest son Sankarlal Jajodia to show cause why he should not be treated 
as the legal representative of hislatefather and an assessment made on him accordingly. 
Sankarlal Jajodia objected to the notice on the ground that his father had under 
his will disinherited him and he had, therefore, nothing to do with his estate. He 
also brought it to the notice of the Income-tax Officer that Aruna. Devi and 

Bhuwalka had been appointed by his father under his will as his exe- 
cutrix and executor. But Sankarlal Jajodia not having produced the will in spite of 
opportunities given to him for the purpose, the Income-tax Officer, apparently on 
the assumption that Sankaral Jajodia having performed the obsequies of his father 
was entitled to act as his legal representative in the assessment proceedings, 
completed the assessments on 28th February, 1947 describing the assessee as : 
** Estate of Sri late Rangalal Jajodia by | representatives Sri Sankarlal Jajodia, son of Sri 
Rangalal Jajodia, Srimathi Aruna Devi, wife o Sri Rangalal Jajodia and her children." 

But the assessment orders and the demands for payment of tax were only served 

on Sankarlal Jajodia at the business premises of Rangalal Jajodia. 


Sankarlal Jajodia took the assessment orders on appeal to the Appellate 
Assistant Commissioner of Income-tax. Before doing so, it would appear he had 
sought a rule under Article 226 of the Constitution from this Court restraining the 
Collector of Madras from proceeding with the sale of the deceased's properties 
under the Revenue Recovery Act in realising the arrears of income-tax. "This peti- 
tion was dismissed by Subba Rao, J., as he then was, on the view that, since actually 
no will was produced, prima facie Sankarlal Jajodia, being one of the heirs of 
Rangalal Jajodia, would be his legal entative. Butit was made clear that any 
observations made by the learned Tud were not intended to be a final determina- 
tion of the go of the validity of the assessments, as that question would in any 
case be decided in the appeals then pending against them. Sankarlal Jajodia produced 
the will before the Appellate Assistant Commissioner, who accepted its factum and 
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validity. He found that by his will Rangalal Jajodia had appointed his wife Aruna 
Devi Jajodia and Ramkumar Bhuwalka as his executrix ee isl and trustees 
to carry out the directions contained in the will in regard to the administration and 
disposal of his properties. He also found that Sankaral Jajodia was literally 
disinherited by his father under his will, though the testator had provided for Sankar- 
lal Jajodia’s children. On these findings the Appellate Assistant Commissioner 
considered that there was no justification for treating Sankarlal Jajodia as the legal 
representative of his late father, and reached the conclusion that the assessments 
made on Sankarlal Jajodia in that capacity were clearly not valid and not in 
accordance with law. It would appear to have been contended before him on behalf 
of the Revenue that the assessment orders should in any case be regarded as valid, 
as they had been made by treating Aruna Devi also as legal representative but this 
contention did not find favour with the Appellate Assistant Commissioner, because 
the assessment orders and the notices of demand were never communicated to her. 
In the circumstances the Appellate Assistant Commissioner set aside the assessments 
for the two years and said : 

“I direct the Income-tax Officer to make fresh assessments on the two executors vir., Sri 


Ramkumar Bhuwalka and Srimathi Aruna Devi Jajodia in accordance with the provisions of sec- 
Поп 24-B of the Act." 


It may be seen that the Appellate Assistant Commissioner decided the appeal 
mainly with reference to the capacity of Sankarlal Jajodia to figure as the legal 
representative of his father and did hot go into the merits of the assessments, which 
obviously were left open by him. 


Pursuant to the directions of the Appellate Assistant Commissioner, further 
proceedings were taken. In answer to the notice of the Income-tax Officer acting 
under sections 24-B, 23 (3) and 31, Aruna Devi appeared and asked for copies of the 
return and notes on examination and enquiry and the letters written by the Depart- 
ment to the deceased, so that she could have an opportunity to place her objections ; 
but Ramkumar by his Solicitor intimated that he had no desire to serve as executor 
and that he disclaimed any responsibility in respect of the estate of the deceased 
The Income-tax Officer was of the view that as even before the death of Rangalal 
Jajodia notices under sections 23 (2) and 22 (4) as wellas under section 22 (3) had 
been served and the accounts had been scrutinised and only the assessment orders 
had formally to be made, it was sufficient, if he proceeded from the point where the 
proceedings had been left when Rangalal Jajodia died. On that view he thought 

that all that was necessary in the reassessments was to issue a formal notice to the 

executors informing them of the intention to treat them as executors во that they could 
file any objections which they might. Accordingly he sent letters to both the executors 
informing them of the proceedings that had been so far taken and specifically bringing 
to their notice that all the formalities connected with the assessment proceedings 
had already been over even in the original assessments and that what remained was 
the location of the executors, and asking them to have their say in relation to their 
Capacity as executors. As to the request of Aruna Devi the Income-tax Officer 
was of the opinion that it was not necessary to comply with it and in fact he went 
to the extent of stating in his order that such a request was not relevant to the assess- 
ments to be done then, as the only point that remained to be decided before the assess- 
ment orders were made, was whether Aruna Devi and Ramkumar were or were 
not executrix and executor of the deceased. His view was thus stated : 

“To repeat, the point to be noted here 1s that, it is unnecessary to go through all the formalities 
again at this stage of reassesament as the matter in respect of the accounts remain concluded before 
the Income-tax Officer and information relating to them is irrelevant for the purpose of informing 
or stating her objections as to her treatment as executor.” 

The Income-tax Officer completed the assessments both under the Income-tax 
Act and the Excess Profits Tax Act. Against these orders Aruna Devi filed appeals 
which were disposed of by the Appellate Assistant Commissioner on 16th April, 
1955. Two points were urged before him on her behalf : (1) The assessments were 
time-barred and illegal; and (2) even otherwise the assessment orders were vitiated on 
account of the fact that the Income-tax Officer had denied her an opportunity to put 
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forward her objections to the assessments. The Appellate Assistant Commissioner 
was of the view that apart from the fact that the amendment.made to the Income- 
tax Act in 1953 had retrospective effect from 1st April, 1953, the assessee was the 
estate of the late Rangalal Jajodia. He further thought that as his predecessor in 
the earlier appeal had not cancelled the assessments that were made on the estate 
through Sankarlal Jajodia but only set them aside on the view that Sankarlal Jajodia 
was not the proper legal representative, the reassessments made pursuant to the 
direction under section 31 and the second proviso to section 34 (3) were not barred by 
time. But on the other contention of the appellant, he was inclined to think that 
the Income-tax Officer was wrong in denying Aruna Devi an opportunity to place 
her objections to the assessments and prove that the income that had been returned 
was Correct. On this ground he set aside the assessment orders with a direction 
that the Income-tax cer should give an opportunity to the executors to report 
their objections, if any, to the income that was sought to be assessed and then 
complete the assessments according to law. Against this order there were appeals 
by Аша Devi representing her husband's estate. The Tribunal dismissed them 
on 29th November, 1955 on the view that it was unnecessary to go into the merits 
as the Appellate Assistant Commissioner bad given her a fresh opportunity to urge 
her objections. This Court on a reference ordered on 24th November, 1960, that 
the ap Should be disposed of afresh, since they had not been earlier dealt with 
properly. When the appeals were thus taken up by the Tribunal afresh, it took 
the view that the second proviso to sub-section (3) of section 34 saved limitation 
and that the assessments were valid under section 24-B (3). The Tribunal consi- 
dered that it was wrong to regard the legal representative as a person different from 
the deceased, and so far as section 24-B (3) was concerned, Aruna Devi had 
acquiesced in the proceedings, her only plea at.that time being that she should be 
furnished a fresh opportunity to prove the correctness of the returns and did not 
attack the order of the Appellate Assistant Commissioner as being without jurisdic- 
tion. On that reasoning the Tribunal dismissed the appeals on 9th June, 1961. 


In the circumstances at the instance of the assessee this reference has been 
made to us under section 66 (1) on the following questions : 
“ Whether on the facts and in the circumstances of the case the roassessments on Mrs. Aruna 


Devi mado on 29th October, 1952 were in pursuance of the directions of the Appellate Assistant 
Commissioner in the appeals filed by Sri Sankarlal Jajodia ? 


Gi) Whether any direction given on an assessment made in tho appeals of Sri Sankarlal 
Jajodia will give jurisdiction to the Income-tax Officer to. make reassessments on the applicants 
who is а different person ? i 


(D Whether on the facts and In the circumstances of the case the Tribunal was right in law 
In ho that the 1 representatives is not a person different from the deceased for the pur- 
pose of application of the provisions contained in section 24-B (3) ? : 


| (v) Whether on the facts and In the circumstances of the case the Tribunal was right in law 
in ho that the original assessments mado on Sri Sankarlal Jajodia havo not abated 
(v) Whether any of the provislons of section 24-B are applicable on the facts and circum- 
stances of the case ? 


(vi) Whether on the facts and in the circumstances of the case, the assessment on the 
jndetecminate group of persons as legal representativo is valid in law ? 


(vii) Whether on the facts and in the circumstances of the case the assesaments to Income- 
tax and Excess Profits Tax are valid in law?” 


Though these questions have been formulated in that way, the substantial points 
which arise, are, as we said at the outset, as to the scope and applicability of sub- 
section (3) of section 24-B and the second proviso to sub-section (3) of section 34. 


As to the first as Mr. Padmanabhan for the asseasee submits that sub-section 
(3) of section 24-B will have no p non to the facts of the case, as here the proce- 
dure contemplated by the latter half of that sub-section had already beencomplied with 
during the lifetime of Rangalal Jajodia and that, therefore, the assessment orders 
are bad. Learned Counsel urges that the Act has prescribed no procedure for a situa- 
tion in which the assessee having submitted his returns and produced his accounts 
on being called upon to do so and died at a point where all that remained to be done 
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was to make formal orders of assessments, the Income-tax Officer having already 
formed his opinion in regard to them. It is said that it is only where a n died 
after furnishing a return which the Income-tax Officer has reason to believe to be 
incorrect or incomplete and the Income-tax Officer may make an assessment of tho 
total income of the deceased and determine the tax by the issue of proper notices, 
which would have to be served on the deceased person had he survived, would sub- 
section (3) of section 24-B apply. We are of the view that this contention as to 
the scope of the sub-section 1s not correct. 


Section 24-B was inserted for the first time by section 11 of the Income-tax (Second 
Amendment) Act, 1933. Prior to that, the Act contained no procedure for assessment 
of income of a deceased person. In Elis C. Reid v. Commissioner of Income-tax, 
Bombay!, a person was served with a notice under section 22 (2), but he failed to makea 
return and died after expiration of the period specified in the notice. It was held 
by the Bombay High Court that an assessment under section 23 (4) could not in 
the circumstances be made on him after his death. The learned Judges pointed 
out that the definition of “ assessee ” in the Act meant a person by whom income-tax 
was payable and that it was clear from this definition that it applied only to a living 
person, the words being “© a person by whom income-tax is payable" and not “а 
person by whom or by whose estate income-tax is payable". They went on to 
state : 


“It is to be noticed that there is throughout the Act no reference to the decease of a person 
on whom the tax has been originally charged, and it is very difficult to suppose the omisslon to have 
been unintentional. It must have been present to the mind of the Legislature that whatever privileges 
the payment of 1ncome-tax may confer, the privilege of immortality is not amongst them. Every 
prr liable to pay tax must necessarily die and, in practically every case, before the last instalment 

been collected, and the Legislature has not chosen to make any provisions expressly dealing with 
assessment of, or recovering payment from, the estate of a deceased person. In order that tho 
Government may succeed and the assessment made in this case may be held legal, I think, one 
must do a certain amount of violence to the language of section 23 (4)..... the Legislature 
intends to assess the estate of a deceased person to tax charged on the deceased in his lifetime the 
Legislature must provide proper machinery and not leave it to the Court to endeavour to extract 
tho appropriate machinery out of the very unsuitable language of the statute.” 


That was the background in which section 24-B was enacted. This section is 
in three parts, the first of which deals with the liability of the executor, administrator 
or other legal representative to pay out of the estate of the deceased person to the 
extent to which the estate is capable of meeting the charge the tax which has been 
assessed on the deceased during his lifetime or which remained to be assessed after 
his death. While the executor, administrator or other legal representative is made 
liable to pay tax assessed or to be assessed, such liability is not personal to him but is 
to be met out of the estate of the deceased and to the extent to which such estate is 
capable of meeting the charge. The liability to pay tax, which is yet to be assessed, 
is comprehended by the last words of the first part of the section, viz., '' or any tax 
which would have been ар by him under this Act if he had not died". The 
second and third parts of the section prescribe the procedure for assessment of total 
income and determination of the tax payable on the basis of such assessment. Sub- 
section (2) was substituted in its present form by section 29 of the Indian Income-tax 
(Amendment) Act, 1939. The two sub-sections seem to deal with, as we understand 
them, practically all kinds of situations in the matter of assessment of income of a 
deceased person. Sub-section (2) applies to cases where a person dies without 
filing returns. This may be before the publication of a notice under sub-section (1) 
of section 22 or before he is served with a notice under sub-section (2) of section 22 
or section 34. In such cases the sub-section says that the executor, administrator or 
other legal representative of the deceased shall, on the service of notice on him 
either under section 22 (2) or section 34 comply with it. The Income-tax Officer 
may then proceed to assess the total income of the deceased person as if such an 
executor, administrator or other legal representative were the assessee. It may be 
seen that such a legal representative, executor or administrator is deemed to be an 
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assessee for the purpose of assessment vis-a-vis the deceased. The legal re tative 
is the assesses quoad of course, the estate of the deceased, vide Additional Income-tax 
Officer v. E. Alfred. Sub-section (3) contemplates yet other situations in which a 
person might have died without filing a return though required to furnish under 
section 22 or having furnished a return which the Income-tax Officer has reason to 
believe to be incorrect or incomplete. In these cases the Income-tax Officer may 
make an assessment of the total income of such person and determine the tax pay- 
able by him on the basis of such assessment, and for this purpose, the sub-section says : 

“ The Income-tax Officer may, by the issue of the appropriate notice which would have had to 
be served upon the deceased psrson had he survived, require from the executor, administrator or 
other legal representative of the deceased person any accounts, documents or other evidence which 
he might under the provisions of sections 22 and 23 have required from the deceased person". 

It is on the interpretation of the scope of the words which we have extracted 
from the sub-section, there is divergence of argument, Counsel for the assessee on 
the one hand contending that these words would be inapplicable to a case as here 
where, even during the lifetime of the deceased, the procedure contemplated by those 
words had been gone through and complied with, while, on the other hand, the 
contention for the Revenue being that these words do not contemplate a reiteration 
of the procedure in the presence of the legal representative and that the first part of 
sub-section (3) is of sufficient amplitude to suppor the legality of the assessment 
orders. The argument for the Revenue is elaborated in this way. Sub-section 
(3) of section 24-B was intended by the Legislature to immortalise the assessee, that 
its object is to see that assessment proceedings never abated on account of the death 
of a person, whether he has or has not returned his income during his lifetime. The 
whole of section 24-B was intended to cover a lacuna in respect of all situations 
arising out of the death of a person at any stage, before or after filing of returns by 
him. While liability to pay tax is fixed by sub-section (1), on the procedural matter 
it is only for purposes of sub-section (2) a legal representative is to be regarded or 
to be deemed an assessee quoad the estate of the deceased, but not necessarily for 
the purpose of sub-section (3). In fact, sub-section (3) does not say that a legal 
representative, for purposes of assessment, shall be deemed to be an assessee. The 
first part of sub-section (3) enables the Income-tax Officer to deal with a return 
submitted by the deceased which he believes to be incorrect or incomplete and make 
an assessment of his total income and determine the tax payable by him on the basis 
of such assessment. In other words, it is within the contemplation of the first 
part of sub-section (3) that the assessment is made on the estate of the deceased 
and it is only for the purpose of representation, the procedure in the second part of 
sub-section (3) has been prescribed and that if the procedure prescribed therein has 
already been followed, it is not contemplated by sub-section (3) that it should be 
reiterated in the presence of the legal representative. Where the procedure 
has already been followed, all that remains to be done is to bring the legal representa- 
tive on record and proceed with the assessment proceedings from the point at which 
they were left at the death of the deceased assessee. On this view there is a con- 
tinuity in the assessment proceedings from the standpoint of the estate of the deceased. 
The liability as contemplated by sub-section (1) is after all on the estate though the 
legal representative is made liable, his liability being limited to the extent of the estate 
and the taxes assessed or to be assessed. On these premises, learned Counsel almost 
suggests without stating so that the estate of the deceased should in a sense be 
regarded as the assessee and the legal representative is but a formality for purposes 
of sub-section (3) of section 24-B. We have carefully considered this argument, 
but we are unable to accept it. 


To our minds, as we already mentioned, the two’ last sub-sections cover the 
entire field of procedure to be followed in assessing the income of deceased persons. 
To this extent we agree with learned Counsel for the Revenue. But we do not agree 
with him that if the procedure contemplated by sub-section (3) has already been gone 
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through during the lifetime ofthe deceased, itis unnecessary to reiterate it whenthe 
assessee dies after going through that procedure but before assessment orders are 
actually made. Equally it follows that we cannot accept the argument for the assessee 
that because the procedure laid down in sub-section (3) has already been gonethrough 
during the lifetime of the assessee, therefore, the sub-section will have no application 
to the present situation. In our view, the procedure contemplated by sub-section 
(3) will have to be followed or reiterated, as the case may be, as a condition to the 
validity of assessments in situations within its purview. That is to say, where, as 
in this case, an assessee died after having filed a return, which the Income-tax Officer 
believes to be incorrect or incomplete and the assessee during his lifetime being called 
upon to answer under sections 22 (4) and 23 (2) had complied with it, the procedure 
so far, before the Income-tax Officer passes formal orders of assessments, will have 
to be reiterated in the presence of his executor, administrator or other legal representa- 
tive in order to enable him to show that the return filed by the deceased was correct 
or complete, In such a case, the procedure will have to be gone through de novo. 
It may be that from the point of view of the Revenue reiteration of the procedure 
may be pointless. But when under sub-section (1) of section 24-B a legal representa- 
tive is sought to be made liable to tax quoad the estate of the deceased, he must 
necessarily have an opportunity to convince the Income-tax Officer that the return 
filed by the deceased was correct or complete. In our view, this opportunity to the 
legal representative is not merely a formal one, but is one of substance, and it is not 
for the Revenue to think that it is unnecessary, though the legal representative may 
not avail himself of an opportunity given to him. That will bea different matter. The 
words in sub-section (3) “ by the issue of the appropriate notice which would have 
had to be served upon the deceased person had he survived" merely describe the 
procedure to be followed in cases covered by sub-section (3) and are not intended 
to convey that if the procedure had already been followed by the deceased during the 
lifetime of the deceased, it need not be reiterated. Tt is true that the first part of sub- 
section (3) enables the Income-tax Officer, in cases falling within its purview, to make 
an assessment of the total income of the assessee and determine the tax payable by 
him, but the sub-section explicitly says that for this purpose the Income-tax Officer 
will have to follow the procedure prescribed. If he does not do so, the procedure 
being a condition precedent to his powers, the Income-tax Officer will be acting 
without jurisdiction or in irregular exercise of his jurisdiction. 

On that view we take, we are not persuaded that the first part of sub-section (3) 
of section 24-B in a sense regards the estate of the deceased as the assessee. This 
contention for the Revenue will go, in our opinion, counter to the definition of an 
** aggeasee ” in section 2 (2). This contemplates, as was pointed out by the Bombay 
High Court in Elis C. Reid v. Commissioner of Income-tax, Bombay}, a living person 
and not an inanimate estate, Though sub-section (3) of section 24-B does not in 
so many words indicate that a legal representative is to be regarded as an assessee, 
we think that in effect there is no difference between sub-section (2) and sub-section 
(3) as to the character of the person who represents the estate of the deceased for 
purposes of assessment of his income and determination of tax. 


In our opinion, section 24-B (3) applies to the facts of this case and, therefore, 
the assessment orders in the instant case were defective inasmuch as the procedure 
prescribed by sub-section (3) of section 24-B which, as we have held, is a condition 
precedent to the Income-tax Officer assessing the income and determining the tax 
in cases falling within his purview, had not at all been followed by him. 


That takes us to the other question as to the scope and applicability of the 
second proviso to sub-section (3) of section 34. The contention for the assessee 
is that the direction given by the Appellate Assistant Commissioner in his order dated 
30th April, 1952, falls outside the purview of the second proviso, so that it would 
notsave the bar of time. This is on the assumption that the last date for initiating 
action or passing of orders of assessment or reassessment would be 31st March, 1947 
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inthe case of assessment year 1942-43 and 31st March, 1948 in the case of the following 
assessment . Theo Indian Income-tax (Amendment) Act, 1953, came into force 
only from ist April, 1952, so that the second proviso, according to Counsel for the 
assessee as amended by that Act, will not help the Revenue to save time. He contends 
that even on the assumption that the Amending Act was retrospective, the position 
would be the same, because Aruna Devi was a stranger so far as the assessment 
made against Sankarlal Jajodia and the appeal that was taken by him were con- 
cerned and that the direction made by the Appellate Assistant Commissioner on 
30th April, 1952, was unnecessary for the disposal of the appeal of Sankarlal Jajodia. 
It is also pointed out that the second proviso in so far as it affected “ any person ”, 
meaning a third party, has been held to offend the guarantee of equality. On the 
other hand, Mr. Balasubrahmanyam for the Revenue argues that Aruna Devi could 
not be regarded as a stranger or third party, but she was intimately connected with 
the assessments which had been made against Sankarlal Jajodia as legal representa- 
tive of his father, the common factor being the estate. Learned Counsel points 
Gut that the assessment on Aruna Devi was dependent on the result of the appeal 
filed by Sankarlal Jajodia and in this sense Aruna Devi was intimately connected 
with the appeal of Sankarlal Jajodia, so that the direction pun by the Appellate 
Assistant’ Commissioner would be within the purview of the second proviso. 
Mr. Balasubrahmanyam further contends that “ any person” in the second pro- 
viso, if understood in a limited sense, namely, a person intimately connected with 
the assessment, the decisions of the Supreme Court holding the second proviso to 
be ultra vires as offending Article 14 could not affect the Revenue in this case. 


To deal with the rival contentions, it is necessary to notice section 34 which is a 
much amended section. As it stood prior to 1939, the section was a simple one 
containing one paragraph followed by a proviso. That paragraph provided : 


“ix for any reason income, profits or gains chargeable to income-tax has escaped assesamoent 
in any year ог bas been asscesed at too low a rate, the Income-tax Officer may, at any time within 
one year of the end of that year, serve on the person liable to pay tax on such income, profits or 
gains............ a notice containing all or any of the requirements which may be included in a 
notice under sub-section (2) of section 22 and may proceed to assess or re-assess such income, profits 
or gains, and the provisions of this Act shall, so as may be, apply accordingly as if the notice 
were a notice issued under that sub-section.” 

The proviso is not material for our presént purpose. The section as substituted 
in 1939 provided a two-fold limitation for initiating action, namely, 8 yearsin cases 
of concealment and 4 years in other cases. A further period of limitation was also 
introduced in respect of passing of orders. Sub-section (2) of the section stated : 

“No order of assessment under section 23 or of assessment or re-asseesment under sub-section 
(1) of this section shall be made after the expiry, іп апу case to which clause (c) of sub-section (1) 
of section 28 applies, of eight years, and in any other caso, of four years from the end of the year 
in which the income, profits or gains were first asscesable.” 

This scheme of limitation, in broad outlines, has been more or less maintained 
in the subsequent stages of amendments of section 34 both in respect of initiating 
action and passing. of orders of assessment or re-assessment in particular cases. 
Then came the Income-tax and Business Profits Tax (Amendment) Act, 1948 

VIII of 1948) which considerably expanded section 34. What is material to note 
is, sub-section (2) of section 34 as itstood priorto 1948 was re-numbered as sub-section 
(3), to which two provisos have been added, the first of which was to the effect that 
where notice under sub-section (1) had been issued within the time therein limited, 
the assessment or re-assessment to be made in pursuance of such notice might be 
made before the expiry of one year from the date of the service of the notice, even 
if such period exceeded 8 years or 4 years as the case may Ье. The second proviso 
read as follows :— 

“Provided further that nothing contained in this sub-section shall apply to а re-assossment 
made under section 27 or in pursuance of an order under section 31, section 33, section 33-A, 
section 33-B, section 66 or section 66-A.” А S 

This proviso underwent further amendments by the Indian Income-tax (Amend- 
ment) Act, 1953, which came into force from Ist April, 1952. Section 18 of this 
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Amendment Act substituted “ sub-section” in the second proviso by the words 
“ section limiting the time within which amy action may be taken or any order, 
assessment or re-assessment may be made" and also the words “in pursuance of” 
by the words “ to an assessment or re-assessment made on the assessee or any person 
in Consequence of or to give effect to any finding or direction contained in”. It 
is with reference to this amendment the question as to how far a stranger implied 
in the word *' any person " could be affected by the second proviso and how far a 
direction which would be unnecessary for disposal of the appeal could be validly 
made, had arisen. 


On the view we take, which we shall presently indicate, as to the scope of the 
second proviso, it seems to us to be unn to consider the question whether 
section 31 of the Indian Income-tax (Amendment) Act, 1953, had retrospective effect. 
For, even if it had such effect, unless itis held that Aruna Devi with reference to the 
appeal of Sankarlal Jajodia was not a third party ог a stranger and the direction 
given, by the Appellate Assistant Commissioner in April, 1952 was within his 
powers, the second proviso would not in any case save time. 


Two questions arise as to the scope and applicability of the second proviso to 
the facts of this case. One of them is as to what precisely is meant by the word “ any 
person ” in that proviso and what is the effect in relation thereto of S. C. Prashar v. 
Vasantsen! Income-tax Commissioner v. Lakhmir Singh* and Р.У. Godbola v. 
Jagannath*. The second is as to the scope of the powers of the appellate or revision 
authorities under the second proviso to give a finding or direction relating іо a person 
other than the appealing assessee or the petitioner in revision. In the three cases 
decided by the св Court which we just now referred to, it was held that the 
second proviso in so far as it affected “ any person” meaning я third party or a 
stranger to the appeal or revision or a person who is not the assessee and who is 
not the appellant or the revision petitioner, offended Article 14 and would therefore, 
to that extent, be void. Relying on this ruling of the Supreme Court, learned Counsel 
for the assessee argues that Aruna Devi being a stranger to the appeal of Sankarlal 
Jajodia, the second proviso was totally inapplicable to this case and the Appellate 
Assistant Commissioner had no jurisdiction in this appeal to give a finding or a 
direction to assess her. On the other hand, the Revenue contends that the effect 
of the judgment of the Supreme Court above referred to is not to totally nullify the 
scope of “ any person" in the second proviso, but itleaves the second proviso 
unaffected in во far as it relates to a person intimately connected with the assessment 
under appeal or revision. If this contention is accepted, it would follow that the 
finding or direction given by the Appellate Assistant Commissioner to assess or re- 
assess Aruna Devi in her capacity as legal representative of the deceased would be 
in order. The question posited by the rival contentions has been considered and 
settled in Income-tax Officer v. Murlidhar Bhagwandas*, and it is, therefore, not 
necessary for this Court to consider the matter independently of it. In Income-tax 
Officer v. Murlidhar Bhagwandas*, a certain interest income was brought to tax 
for the assessment 1949-50. On appeal by the assessee it was held that the 
income was received in the previous accounting year. The Appellate Assistant Com- 
missioner, while disposing of the appeal, directed that the amount should be deleted 
from the assessment for the year 1949-50 and included in the assessment for the 
year 1948-49. Pursuant to this direction, proceedings were initiated to reassess 
under section 34 (1) in respect of the year 1948-49 and, for that purpose, a notice 
was served on the assessee on 5th December, 1957. On these facts, the question 
was whether the second proviso to section 34 (3) applied and saved the notice from 
the time limit prescribed by section 34 (1). The Supreme Court held that the juris- 
diction of the Appellate Assistant Commissioner under section 31 was strictly confin- 
ed to the assessment order of the particular year under appeal. While reaching 
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that conclusion, the Supreme Court went into the import of the words “ any person” 
in the second proviso and expressed the view : 

MEER УЛОО that person must be one who would be liable to be assessed for the whole or 
a part of the income that went into the assessment of the year under appeal or revision.” 

It was observed that though the expression “ any person " in its widest connota- 
tion may take in any person, whether connected or not with tho assessee, whose 
income for any year has escaped assessment, this construction cannot be accepted, 
for, the said expression is necessarily circumscribed by the scope of the subject-matter 
of the appeal or revision, as the case may be. On that construction, reference was 
made to section 30 (1) to ascertain who the person was that was comprehended 
by the expression “ any person " in the second proviso, and it was pointed out : 

“ А combined reading of section 30 (1) and section 31 (3) of the Act indicates the cases where 

ns other than the appealing assessecs might be affected by orders passed by the Appellate 
Commiseloner. Modification or setting aside of assessment made on a firm, joint Hindu family, or 
association of persons, for a particular year may affect the assessment for the sald year on a ner 
or partners of the firm, member or members of the Hindu undivided family or the individual , as 
the case may be. In such cases though the latter are not eo nomine parties to tho appeal, 
thelr assessments depend upon the assessments on tho former. The sald instances 
аго only illustrative. It is not necessary to pursue the matter further. We would, therefore, hold 
that the expression ‘any person’ in tho setting in which it appears must be confined to a person 
intimately connected in the aforesaid sense with the assessments of the year under appeal.” 


Having regard to this view of the Supreme Court as to the scope of the expres- 
sion “ any person " in the second proviso, we аге clearly of opinion that Aruna Devi, 
with reference to the appeals of Sankarlal Jajodia, could in no sense be regarded 
as a person intimately connected with the assessments under appeal, in the sense 
in which the Supreme Court explained “ intimate connection " inthecontext. Aruna 
Devi was not one who would be liable to be assessed for the whole or a part of the 
income that went into the assessment of Sankarlal Jajodia. ' In fact, his appeal was 
confined to his liability to pay tax which turned upon whether he would be a proper 
legal representative of the deceased. But it is argued for the Revenue that the 
liability totax was on the estate and whether Aruna Devi, aslegal representative of the 
deceased, would be liableto pay the tax would depend upon the result of the appeal of 
Sankarlal Jajodia and that Ше. Aruna Devi herself was described in the original 
assessment order as an heir or legal representative of the deceased. The answer is 
that Aruna Devi, asthelegalrepresentative of the deceased, should herself be regarded 
as an assesse® within the definition of the expression though her liability would be 
quo ad the estate of the deceased. Her liability in her capacity as the legal representa- 
tive was in no sense dependent on the validity or otherwise of the assessment made 
on Sankarlal Jajodia who had nothing to do with the estate. When Sankarlal 
Jajodia's contention was that he was nobody so far as his father's estate was concerned 
and that, therefore, he could not be assessed, it cannot be said by any stretch of 
imagination that Aruna Devi was intimately connected with Sankarlal Jajodia as an 
assessee, There was nothing in common between the two in the matter of liability 
quo ad the estate of the deceased. Further, as we already pointed out, though Aruna 
Devi was arrayed along with Sankarlal Jajodia in the original assessment order as a 
роп» it is not in dispute that no assessment orders or demands were served on 

er at any time. 


The Supreme Court in Income-tax Officer v. Murlidhar Bhagwandas!, held 
that a finding in the second proviso can be only that which is necessary for the dis- 
posal of an appeal.in respect of an assessment of a particular year. It accepted 
the following definition of the word “finding” as applicable to that expression in 
the second proviso : 


** The word ' finding’, interpreted in the sense indicated by us above, will only cover material 
questions which arise in a particular case for decision b ' the A ERE hearing the case or the appeal 
which, being necessary for passing the final order or giving the final decision in the appeal has been 
the subject iier ii between the interested parties or on which the parties concerned have 
been give) eating.” 
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The Supreme Court also pointed out that the expression “ direction” cannot 
be construed in vacuum, but must be collated to the directions which the Appellate 
Assistant Commissioner can give under section 31. It was further pointed out: 

“ Under that section he can give directions inter alia, under section 31 (3) (b), (c) or (e) or sec- 
tlon 31 (4). The expression ‘ direction’ in the proviso could only refer to the directions which the 

6 Assistant Commissioner or other tribunals can issue under the powers conferred on him 
or them under the respective sections. Therefore, the expression “ finding ” as well as the expres- 
sion “ direction " can be given full meaning, namely, that the finding is a finding necessary for giving 
relief fn respect of the assessment of the year in question and the directlon is a direction which the 
appellate or revisional authority, as the caso may be, is empowered to give under the sections 
mentioned therein. The words ‘in consequence of or to give effect’ do not createany difficulty, 
for they have to be collated with, and cannot enlarge, tbe scope of the finding or direction under the 
proviso. If the scope is limited as aforesald, the said words must be related to the scope of the 
findings and directions.’ 

That being the scope and effect of the words “ finding or direction " in the second 
proviso, it is obvious that the direction given by the Appellate Assistant Commissioner 
in his order dated 30th April, 1952, to assess Aruna Devi was quite unnecessary 
for the disposal of the appeal filed by Sankarlal Jajodia. The finding or direction 
given by that authority to that effect was outside the scope of the second proviso. 
We are of the view, therefore, that the second proviso to sub-section (3) of section 
34 will not assist the Revenue to save the bar of time prescribed by sub-section 
(3) of section 34. 


We shall now pass on to the reference relating to the assessments under the 
Excess Profits Tax Act. The Tribunal was silent in its order on that question. The 
contention for the assessee is that if section 24-B (3) was inapplicable to the facts 
of this case, the position would be no different under the Excess Profits Tax Act. But, 
on the view we have expressed as to its applicability to the facts of the case in respect 
of the assessments under the Income-tax Act, this contention must fail. Also sec- 
tion 14 (4) of the Excess Profits Tax Act clearly provides for a situation as in this 
сазе. Sub-section (4) says : 

** Whero by virtue of the fo ing provisions an assessment could, but for his (assessee's) death, 
have been made on any ые solely or jointly with amy other person or persons, the assess- 
ment may be made on his legal representative either solely or jointly with that other person or 
persons, as the case may be." 

Section 21 of the Excess Profits Tax Act applies section 24-B of the Income-tax 
Act to assessments against legal representatives. Under the power of modification 
conferred by section 21, rules have been framed which direct that section 22 in sub- 
section (3) of section 24-B is to be read as section 13 of the Excess Profits Tax Act, 
1940. We are of opinion that these provisions amply cover the procedure to be 
followed in the circumstances of this case. But on our view as to the scope and 
application of sub-section (3) of section 24-B, it must be held that the assessment 
orders under the Excess Profits Tax Act are also vitiated because of the same defects 
in not fully applying the procedure prescribed by that sub-section. The questions 
referred to us are all answered in favour of the assessee and against the Revenue with 
costs. Counsel’s fee Rs. 250. 


V. S. — Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ParsgNT :—Mnz. Justice M. ANANTANARAYANAN, 
S. Subramaniam .. Petitioner" 
0. 
К. У. Rajaram and another .. Respondents. 
Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 17 (4)—Amenity—What is— 
Pain af à balding of chal fe oes OE Winey а ^ 
Words and Phrases —Amenity —Meaxing of. 
The word ‘ amenity ' is not defined by the Madras owes eras and Rent Control) Act. The 
Explanation to section 17 is only an inclusive one and not & definition. Whether what is claimed as 
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а азу would or: ий notibe во ыз to be decided оа пе соо сас. сше ара D 
can be laid down. An open terrace or a small garden may all come within the scope of an amenity 
depending on the facts and circumstances of each case. an amenity may differ from a strict 
necessity, even а necessity can be an amenity depending on the circumstances of the case. The omis- 
sion to furnish a comprehensive definition of the term shows the intention of the Legislature not to 
narrow down the expression to certain categories alone. 

Where it is clearly established thataroomin a building was set apart and was being used by all 
the tenants in common as а spare room for various such as segregation of the sick or use during 
days of pollution according to the custom and habit of the community or for confinement and delivery 
ved ne nee arose and во on, it would certainly constitute an amenity within the meaning of 

e on. 


An amenity is something which enhances the value and utility of the tenancies, making such 


tenancies pleasant and agreeable. By extension such appurtenances to a house like central 
heating, refrigeration, telephone, hot water, etc. may ell come within the expression. 


Petition under section 25 of the Madras Buildings (Lease and Rent Control) 
Act, 1960 pap ee Court to revise the order of the Court of Small Causes 
(Second Judge), , dated 15th July, 1964 and made in H.R.A. No. 244 of 
1964 (H.R.C. No. 3132 of 1963 on the file of the Court of the Rent Controller, 
Madras). 


K. Alagiriswami and Kanakaraj for G. Ramanujam, for Petitioner. 
N. Krishnamachari, for 1st Respondent. 
The Court made the following 


Onpzn.—This revision proceeding involves а question of great interest, upon 
which there are few authorities, the present context of this question being the 
interpretation of section 17 (4) of Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960). It may be convenient, at the outset itself, to set forth the 
sub-section : 

* If the Controller on incuiry finds that the tenant has been in enjoyment of the amenities 
and that they wore cut off or withheld by the landlord without just or sufficient cause or if the 
landlord was in any way responsible for the amenities being cut off or withheld, he shall make an 
order directing the landlord to restore such amenities. ” 


The facts of the present matter are not in dispute. One K. V. Rajaram 
es respondent on Mi a tenant of one of the rooms in premises No. 81, 
. N. oad, Triplicane, Madras. The history of this building 
is as follows: It originally belonged to the estate of a certain Audikesavalu Naidu 
and it vested in the Official Trustee, who is the second respondent here, and who is 
not contesting these proceedings, in 1943. Admittedly, there are twenty-one rooms 
in the building occupied by ten tenants, all of whom are members of the brahmin 
community. ¢ petitioner before the Rent Controller (K. V. Rajaram) 
was the tenant of rooms Nos. 8 and 9. Room No. 1 wasin the tenancy of 
S. Subramaniam, the revision petitioner. Room No. 21 which is the focus of the 
dispute, is adjacent to room No. 1, with an inter-connecting door. This’ room 
No. 21 was subsequently allotted by the Official Trustee to S. Subramaniam 
(revision petitioner), as additional accommodation for a slight enhancement of 
rent. 


The simple case of the petitioner before the Rent Controller was that Room 
No. 21 was an ‘ amenity ’, within the scope of section 17 (4), enjoyed in common by 
all the tenants of this building, and that the allotment of this room to S. Subramaniam 
(revision petitioner) as additional accommodation, has effectively deprived all the 
other tenants of the enjoyment of this ‘ ed The learned Rent Controller 
went into the facts and the evidence at somel , and came to the conclusion that 
this room was an ‘amenity,’ to be enjo in common by all the tenants of this 
building ; he ordered the landlord ( cial Trustee) to restore this room as an 
‘amenity ’ to all the tenants under section 17 (4) of the Act. The Official Trustee 
bimself took the matter in appeal to the Seco d 
functioning as an Appellate Authority under t. The judgment in appeal 
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refers to one citation now available upon this particular point, Ullal Dinkar Rao v. 
Raina Bai!, to which I shall make reference a little later. The order of the Rent 
Controller was confirmed and the appeal dismissed. The revision proceeding is 
filed by S. Subramaniam, the tenant to whom the room was allotted as additional 
accommodation. The Official Trustee, as earlier mentioned, has not participated 
in this proceeding. 

There are only two simple questions for determination. The word ‘ amenity ’ 
is not defined in Madras Act II of 1960. Hence, the problem arises, what 
exactly isan ‘amenity’ ? The Explanation to section 17 states that the expression 
‘amenity’, as used in the section, includes “ supply of water, electricity, passages, 
staircases, light, lavatories, lifts and conservancy or sanitary services". There are 
two points to be noticed here. Firstly, the Explanation, in its terms, is inclusive, 
and does not define the expression ‘amenities’. Secondly, it may be permissible 
to contend that because such strictly essential facilities, like water, electricity, 
light and lavatories are included by a statutory explanation, the Legislature desired 
to leave no room for a possible argument that the expression ‘amenities’ will 
not normally include actual necessities of that kind. The related question is, 
what is the precise nature of the ‘amenity’ furnished by room No. 21, on the 

resent facts? The record is Һе clear. This room appears to have 
segregated for use by the ladies of the tenements, as a ate accommoda- 
tion affording privacy during certain days in a month, vien. by customary 
observance and social habit, Шш ladies wished to be separate. On other occasions, 
probably when the room was not being so used by апу lady in the buildinz, it was 
also used as a ‘quarantine’ room for any case of infectious illness. Sometimes, 
it was used as a room for confinement and delivery ; it has also been used, for a 
very short time, as a room where a dead body was kept pending the removal for 
the funeral. In other words, all the tenants would appear to have experienced a 
great need for a separate room of this kind, for essential and common purposes. 
By mutual consent and usage, it was so segregated and being utilised. The record 
is overwhelmingly clear on this point. m 


The question is, whether this kind of user would render the room an“ amenity ' 
within the scope of section 17 (4) of the Act. It is interesting to note that the very 
same question arose with regard to а bathroom and a cow-shed in Ullal Dinkar 
Rao v. M. Raina Bai. ‘The learned Judge (Somnath Iyer, J.) referred to a passage 
in 3 Corpus Juris Secundum 1044, being a definitive description of the word 
‘amenity’. The relevant part of this paragraph reads : > 


Se bales a Mer eat ree o t E A such сїгсшпйапсе#.................... аз enhance the pleasantness 
or desirability of an estate for purposes of residence, or contribute to the pleasure and enjoyment of 
the occupants, rather than to tir. indispensable тмй;.................... " (Emphasis in. italicued 


words is mine). 


The learned Judge pointed out that whether woe claimed as an ‘amenity’ ' 
d 


would or would not beso, would have to be deci on the facts of cach case. 
He also referred to a decision of this Court which has been briefly reported namely 
Narayanan v. Appukutty*, in which Ramaswami, J., took the view, that a bath was 
an ‘amenity’ within the meaning of the Act. He came to the conclusion that a 
bathroom was such an amenity, as well asa cow-shed. The mere fact that it 

ight also form an indispensable need, does пої іаке away from it the character 
of amenity. In other words, an ‘amenity’ is generally something which 
enhances the desirability or pleasantness of the property, in the context of its 
enjoyment ; thus, it is different from something which is merely a strict necessity, 
but a necessity could also be an ‘ amenity,’ depending on the circumstances of the 
case. We must take it that the Legislature has enacted the Explanation to section 17, 
that I have earlier extracted, so that it may be clear beyond doubt that such essential 
utilities and services, as water or варі conveniences, should also be regarded as 
an ‘amenity,’ for the purpose of relief to the tenant under section 17. In the 
re eee 


1, A.LR. 1958 Mys. 77. 2. (1955) 2 MLJ. (S.N.) 81. 
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present case, we have a converse instance of a spare room, which is not a necessity 
at all, in any sense. The tenants cannot claim that the landlord should provide 
such a spare room, for privacy and tion to ladies during certain occasions in 
the month, or that such a room should be made available for its rare use as a 
'""quarantine' room, or as a room for confinement and delivery. But the question 
is, in the light of the established user of this room, is it not an * amenity within 
meaning of the Act? 

As regards a satisfactory definition, in the dictionary sense, I find the most 
clear and comprehensive definition to be that available in Funk and Wagnall’s 
New Standard Dictionary of the English language. It runs as follows: 

** Amenity : agrecableness ; as of situation, climate, condition ; disposition or manner (also 
usually in tho plural) anything characterised by such agrecablenesm ; as the amenities of association. 
Зу extension, such appurtenances to a home as central heating, refrigeration, electric elevations, tole- 
phones, hot water, service delivery ete.” Т 
In Burrows’ Words and Phrases judicially defined, Volume I, Lopes, C.J., made 

the following interesting observations upon what might constitute an architectural 
amenity in : "Gerard (Lord) Settled Estats!. 

^I do not think that the Legislature intended that the capital money was to be employed in respec t 
-of matters which I will describe as mere amenities ; matters of mere luxury—not, for instance, in the 
indulgence of architectural taste, and many of the things in this case really may be summarised under 
matters involving architectural taste. If I &m correct in that view, it disposes of several of the things 
in of which capital moncys are sought to be applied here. It for instance, of the 
chapel : it disposes of the towers, it disposes of the wings and it disposes о the vestibule, for, to my 
mind, these are all matters of architectural amenity.” 
In Maxwell.on The Interpretation of Statutes (Eleventh Edition), page 275, the 
"principle df construction,-or the canon, is set forth in the following form : 

“The effect of the rule of strict construction might almost be summed up in the remark that, 
"whore an equivocal word or ambiguous sentence leaves a reasonable doubt of its meaning which the 
canons of interpretation fail to solve, the benefit of the doubt should be given to the subject and against 
athe Legislature which has failed to explain itself. ” 

‘In the present context, T am inclined to feel that the omission to furnish a comprehen 
‘sive definition of ‘amenity’ or ‘amenities’ in the Act itself, is significant, and 
revelatory of the intention of the islature not to narrow down the expression to 
certain categories alone, or to one class of cases. The inclusive character of the 
Explanation points to the same inference. On the record here, I have no doubt 
that the segregated user-óf this room for the beneficial purposes that I have already 
described, renders it an ‘ amenity’, namely, something which enhances the value 
~of the tenancies of the building, and renders such tenancies agreeable and pleasant. It 
is indeed possible to speculate upon many instances that might occur to the mind. 
‘For instance, would an open terrace, at which the lodgers were accustomed to take 
-the air and enjoy the benefit of unconfined s be an ‘amenity’ of this kind ? 
"Would a garden constitute such an ‘amenity’? The obvious answer is 
‘that no:rigid rule can be laid down ; it will entirely depend upon the history and 
‘facts of the individual case. I am satisfied, in the present case, that the Courts 

_ "below were right, and that the revision petition has no merits. It is accordingly 
«dismissed ; І make no order as to costs. 


R.M. Revision dismissed. 


a M M M —— 
1. (1893) 3 Ob. 252. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. CHANDRA Reppy, Chief Justice AND MR. Justice 
M. NATESAN. ` 


V. S. Ramaswamy Тует and another .. Applicants* 
y 


Brahmayya & Co., Official Liquidators (of the Hanuman 
Bank, Ltd., Thanjavur (in liquidation) .. Respondent. 


ias Act «у 1949), (as amended tn 1950, 1953 and 1959), sections 45-4, 45-В, 45-№ 

company — Winding Application by liquidators against directors —Claim founded on a 
breach of fiduciary position of drrector—Lagal representatives of deceased dtrector—Cause of action survtoes—. 
Maxtm—Actio personalis moritur cum persona—wNot applicable to such clarms—Limitation. 


The Bankmg Company was ordered to be wound up on 5th November, 1947 on a creditor’s 
tition presented on 26th July, 1947 and the liquidators were appomted on 12th January, 1948. 
е liquidators filed an application in the High Court, under section 235 of the Companies Act of 
1913 in the year 1950, quis КЕ with allowing the affairs of the bank to be carried on 
in a reckless manner, in total of their and duties in the matter of making loans and 
advances, making investments, misapplying the funds, declaring dividends out of capital, breach of 
trust, etc. Before orders could be passed on the application, one of the main directors died on 16th 
August, 1959. Then the hquidators, acting under the provisions of sections 45-A and 45-B of the 
Banking Companies Act, filed the present application against the legal representatives of the deceased. 
director, claiming relief against the estate, for the losses caused by the acts of musfeasance, and breach 
of trust of the deceased. On the application being allowed, the legal representatives appealed con- 
tending the extinction of the cause of action and, bar of limitation. > 


Section 45-F of tho Act was inserted by an amendment Act of 1950 providing for the exclusion. 
of one year immediately preceding the date of winding up m compu imitation for action by the 
Company. The Banking Companies Act of 1953 (preceded by an Ordinance) introduced sections 
45-A to 45-X providing, as it were, a complete Code in respect of banking companies in winding 
up, deleting section 45-F inserted by Act of 1950. There was a further amendment in 1959, by 
which section 45-O (2) was amended to include a provision of five years’ period from the date of 
appointment of liquidators, 

Held, that the cause of action against the legal representatives of the director survives as being: 
laid not on tort but on a breach of trust. The claim is ано not barred by limitation and is sa 
under the provisions of section 45-O of the Bankmg Companies Act. The order made under sections 
45-A and 45-B of the Banking Companies Act against the legal representatives is appealable under 
the provisions of section 45-N of the Act. 


The directors of a company are trustees for the company and not for the individual shareholders 
thereof, and with reference to their of employing the funds of the company and for misuse of 
the power they could be rendered liable as trustees and on their death, the cause of action survives. 

t their legal representatives. 


The maxim ‘Actio personalis moritur cum persona’ docs not apply to a claim made by the 
Liquidators against the legal representatives of a deceased director of a ing company where the 
foundation of the liability is not laid on tort but laid on a breach, of a fiduciary relationship, the 
failure to perform duties undertaken by a director who is in the position of a trustee. 


There is a difference between negligence which is tortious and the neglect of special duty, which- 
a person has undertaken in regard to some specific person or a persons. The latter when 
there is a fiduciary relationship would amount to breach of trust. It is only negligence, which is 
tortious and that, subject to certain tions that dies with the -doer. In other cases the 
liabilities of the wrong-doer, as when ho fails to perform duties und en by him in the position of 
а trustee or in а fiduciary capacity, follow his estate on his death. 

The maxim has application to cases outside torts, contracts of pue personal nature, claims 
for restitution of conjugal rights and custody will get extinguished. © extinction is by reason of 
the very nature of the claim. 

Section 306 of the Succession Act is confined, in dealing with survival of demands and rights of 
action, to executors and administrators and does not apply to heirs ог legal representatives. 

The liability of the representatives, originates from and'entirely depends upon tho liability of the 
deceased, so that a representative would kave all the defences open to the deceased and could rely 
upon any period of limitation which the deceased could have maintained. The liability is of the 
deceased and the representative cannot rely upon any limitation which the deceased himself could 
not have sct up. 

The effect of section 45-O (1) of the Banking Companies Act is to nullify the principle that time 
which has once begun to run will as a rule continue то doso, even though subsequent events occur, 


* O.S.A. No. 5 of 1965. ko : Sa а 10th August, 1965. 
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which make it impossible that an action could be brought. Under section 45-O (1), if the cause of 
action was substs on the date of the presentation of the petition for winding up, time would cease 
to run, be itthe year period of limitation available as а bar to a director or any other period of 
lithitation that may be available to the opposite party if he happens to be a non-director. 


Section 45-O (2) of the Act while removing the limitation on certain actions, provide also a 


special period of limitation in certain cases of directors of companies, who had been ma ја] tion 
of pri ility in relation to а banking . Bub-clause (2) deals with three 
classes of claims, (i of arrears of calls from any director of a banking company which is 


With regard to claims falling under the first and second classes all period of limitation are ruled 


out. In to all other claims which could be made against a director, they would fall under the 
residuary and in of thae a longa periodo limitation than generally available under 
the ordinary law is ided, the period of limitation being twelve years from the accrual of such. 


Where the application under the Act made by tho Liquidators, is based upon a breach of fiduciary 
duty which is different from an implied contract, and is sought to be sustained аз on a breach of trust, 
the claims against the | representative of the director would come under the third residuary class. 
of claims in sub-clause (2) for which a twelve-year period of ilmitation is provided. ; 


The effect of the Amendment Act of 1959 of sub-clause (2) was to extend the period of limitation 
and the Act applies not only to banking companies which are being wound up, but also to companies 
which may get wound up in future. ` 

There is no repugnancy or incongruity between gub-clauses (1) and (2) of section 45-O of the 
Act. It is incorrect to say that a repugnancy or in ity co ' avoided if the two clauses are 
held to be mutually exclusive. When sub-clause (1) of section 45-O comes into tion and time 
is arrested, then the latter amended of zub-clause (2) providing for a period of years from the 
date of the first appomtment of the tor, will-hzve no application.. The five-year period men- 
tioned in sub-clause (2) would come into play only in cases where sub-clause (1) does not apply. 


If sub-clause (1) of section 45-O applies then the period of limitation is arrested from the date of 
the presentation of the tion for winding-up and there is no warrant for the construction that the 
period of limitation be arrested only from the date of the Ordihance of 1953. ing regard. 
to ше шиогу of legislation ini regard to ing companies in winding up, it will be clear that legis- 
lative effort had been to extend the period of lmitation in favour of the company. As a special 
provision and on the emphatic language of sections 45-A, 45-B and 45-O even without sub-clause (3) 
and in the absence of any saving clause, section 45-O would apply to all steps taken after it had come 
into force and it would determine the period of limitation as well as the terminus а in respect of 
suits and applications commenced after 1t has come into force, even though the cause of action accrued 
previously. 

On an alternative ground also, since Article 120 of the Limitation Act of 1908 would be appli- 
cable to the t claim made by the liquidators, under section 45-F of the Banking Companies 
Act adding the benefit of one-year piven er the Act XX of 1950 all claims within seven prior 
to 24th October, 1953 would be in time, when Ordinance IV of 1953 came into force therefore: 
in time when Act LII of 1953 came into operation. Therefore even on a narrow interpretation of 
section 45-O (3) эя saving only claima ишен iero aliye when tha Amendig Ordinance: апд Act 


of 1953 came into force, all claims within seven years prior to 24th Octo would be alive and 
could be enforced. 
There is nothing to limit the scope for an under section 45-N of the Act to а decree or final 


order having the force of a “judgment” wi the meaning of clause 15 of the Letters Patent. 
(Madras). 

The meaning of the word '' decision ’ that may be a iately adopted is a “judgment ,” 
or conclusion reached or given (Wobster’s) and it is treated as being synonymous with conclusion, 
disposal, resolution, determination and opinion. Having regard to the wide jurisdiction conferred 
on the High Court under the Pankiig Companies Act, to decide any question whether of fact or law 
faces кыеш те ес winding up of banking companies, any order or decision in & 
civil proceeding {Һе Banking Companies Act and d with a subject-matter of claim in 
excess of five thousand rupets, whether appealable under clause 15 of the Letters Patent and section. 
202 of the Qompanies Act of 1913 or not, would be appealable under section 45-N of the Act. The 
only limitation that could be placed on the section is that the order or decision should not be merely 
procedural in character. 

Appeal under clause 15 of the Letters Patent, and section 202 of the Companies 
Act, 1913 and section 45-N of the Banking Companies Act, 1949 (amended 
as per order of Court dated 12th July, 1965 in C.M.P. No. 8004 of 1965) from the Judg- 
ment of the Honourable Mr, Justice Sadasivam, dated 21st September; 1964 and 
passed in the exercise of the Ordinary Original Civil Jurisdiction of the High Court. 
Madras, in M/s. Brahmayya X Co. vV. S. Ramaswami Ayyar*, C.A. No. 217 of 


т 
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1963 in O.P. No. 192 of 1947 (in the matter of the Indian Companies Act VII 
of 1913 and in the matter of the Banking Companies Act X of 1949). 


V. К. Thiruvenkadachari for №. A. Subramaniam, for Appellants. 
S. Swaminathan, for Respondent. 
The Judgment of the Court was delivered by 


Natesan, J.—This appeal is directed against the Order of our learned brother, 
Sadasivam, J., pronouncing the opinion of the Court on certain preliminary objections 
to the maintainability of an application under sections 45-A and 45-B of the Banking 
Companies Act, which the liquidators, the respondents in the ap had filed. The 
proveedings arise on the liquidation of the Hanuman Bank, Limited, Tanjore, which 
18 being wound up оп a creditor's petition dated 26th July, 1947. Liquidation 
proceedings were initiated under the Indian Companies Act, 1913, and the 
applicability to the matter of the Banking Companies Act, 1949, which came into 
force on 16th March, 1949, is not questioned before us. 


Before setting out the questions for consideration in this appeal, which are of 
general and considerable importance, and not free from difficulty, it is necessary and 
we sball refer, to the facts leading up to the present appeal. 


The Hanuman Bank Limited (inliquidation) was incorporated as a public limited 
‘company under the Indian Companies Act, 1913. The subscribed and paid-up 
capital is stated to be Rs. 5,75,000 and Rs. 4,31,000 respectively. It is needless to 

er to the circumstances leading to the creditors’ petition for winding up, which 
was presented on 26th July, 1947. A provisional liquidator was appointed on 19th 
August, 1947, and the final order, directing the bank to be wound up, was passed on 
5th November, 1947. Ву an order dated 12th January, 1948, рш respondents, 
Messrs. Brahmayya and Company, were appointed the Official Liquidators. The 
father of the present appellants, one Dewan Bahadur Swaminatha Iyer, a retired 
‘Chief Engineer of the Madras Government, was a director of the Bank, and, according 
to the Liquidators, intimately connected with the management of the bank, till its 
«rash. While, under Article 52 of the Articles of Association of the bank, the general 
supervision and control of the business of the Bank were vested in the Directors, 
under Article 54, the actual management of the business was vested in the 
Managing Committee as provided under Article 59. Article 60 provided that the 
Managing Committee shall have all the powers of the directors, and allacts of 
management done by them in conformity with the rules and regulations of the bank 
‘shall have the like force and effect, as if done by the directors themselves. Article 64 
provided that, subject to the control of the Managing Committee, the business of 
the bank should be conducted and carried on by the Managing Director, in 
accordance with the rules and regulations of the bank. Itis stated on behalf of tho 
‘Official Liquidators that on 17th August, 1937, the aforesaid Swaminatha Iyer became 
a member of the Managing Committee, and on 22nd March, 1938, he was elected 
аз the President of the Board of Directors. According to the Liquidators, the 
Managing Committee, under the dominating influence of Swamintha Iyer, allowed 
the affairs of the bank to be carried on by the Managing Director in a reckless 
manner, according to his whims and fancies, in total disregard of his powers and 
duties. It is also stated that Swaminatha Iyer was fully conversant with the affairs 
of the bank, and the conduct of the business of the bank by the Managing Director 
іп disregard of the rules and regulations, be it in the matter of making баш and 
advances, or in making investments. The Liquidators charge Swaminatha Iyer 
with permitting the funds of the bank to be misapplied by improper loans and ~ 
advances, and discounting of cheques and bills. There is another count that the 
funds of the bank were unauthorisedly utilised for the purchase of coffee estates 
a K. V. Krishnamurthi Iyer, the Managing Director of the Bank, for the Coorg 

ее Plantations Limited, which he promoted, and of which Swaminatha Iyer 
was the President. It is stated by the Liquidator that К. V. Krishnamurthi Iyer 
was enriching himself vastly at the expense of the bank, utilising the funds of the 
bank for purchasing lands in his own name, by adopting improper devices. These. 
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miam eons by K. V. Krishnamurthi Iyer are stated to total about Rs. 2,05,000. 
A further charge by the Liquidators is that dividends have been declared e bank 
out of the capital, and the loss caused to the bank on this account totalled Rs. 90,700. 
Thelosssustained by the bank by reason of improper loans and advances was 
estimated at about Rs. 11,12,947. In all, under three counts, the loss to the bank 
was totalled at Rs. 14,08,647. 


The liquidators initiated proceedings under section 235 of the Indian Companies. 
Act, 1913, by way of misfeasance summons, in Application No. 2826 of 1960, against 
the directors and officers of the Bank, charging the respondents therein with acts. 
of misfeasance, misapplication of funds, breach of trust, etc. The enquiry in the 
application was protracted, and when arguments on the application were coming 
to an end, and no orders had been passed, Swaminatha Iyer above referred to died 
on 16th August, 1959. On his death, following the decision of this Court in Peerdan 
Juharmal Bank, In re!, it was held that the application under section 235 of the 
Companies Act could not be continued against the legal resentatives of 
Swaminatha pm those very proceedings. In Peerdan Juh Bank, In re}, 
the question directly arose for consideration, whether proceedings initiated under 
section 235 of the Indian Companies Act against a director of a bank ordered to be 
wound up could be continued after his death, and whether the liability, if any, of 
such director could be enforced against his legal representative in those proceedings. 
After examining the decisions in India and the decisionin England, on. the corres- 
ponding 165th provision of the English statute, this Court held that the right to 
continue the proceedings under section 235 ended with the death of the director. 
It was observed that the language of section 235 decided the issue, and that it 
was a limited right. As observed ‘by Beaumont, C. J., in Manilal Brijlal v. 
Vandrawandas*. 

. f Section 235 is concerned only with an enquiry into the conduct of the officers of the y 
in relation to the y's property, and in opinion, it was never intended to involve the Court 
on an application er that section in an relating to the estate of a deceased person.” 

The Application No. 2826 of 1950 was proceeded with against the other respon- 
dents to the application, and this Court held that the members of the ing 
Committee were liable to pay compensation to the bank for the losses sustained by 
it, by the misappropriation and improper loans and advances, and discounting of 
cheques and bills, and illegal declaration of dividends out of the capital. The 
members of the Managing Committee, who were alive and parties to the application, 
were made liable for varying sums. It is in these circumstances that the Liquidators, 
acting under the provisions of sections 45-A and 45-B of the Banking Companies 
Act X of 1949, filed Company Application No. 217 of 1963 against the present 
appellants, who are the sons and legal representatives of the aforesaid Swaminatha 
Iyer, claiming relief against his estate for thelosses caused by the acts of misfeasance 
and breach of trust of the deceased Swaminatha Iyer. Incidentally, in the same 
application; they also prayed for a declaration that the release deed dated 27th 
July, 1945, executed by the said Swaminatha Iyer іп favour of his sons, was void 
against the bank in liquidation and other creditors of Swaminatha Iyer. It is 
averred, with reference to this release deed, thatit was a sham and nominal trans- 
action, not acted upon, and brought about to defeat and delay the creditors. 


Various defences have been taken to this application, on the merits and in law, 
and some of the objections in law are preliminary and go to the root of the matter. 
Apart from challenging the factual basis on which the claim is made, and questioning 
the liability of Swaminatha Iyer himself in law, the appellants, who are the legal 
representatives of Swaminatha Iyer, contend, inter alia, that in a case ofthe present 
kind, the cause of action does not survive the death of the director against his estate. 
It is further contended that the claim preferred in 1963, assuming that itis otherwise, 
tenable, is hopelessly barred by limitation. There is also a plea that the dismissal 
of Application No. 2826 of 1950 would bar the present proceedings. The propriety 
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^ 
of challenging the release deed executed n Swaminatha Iyer, which would properly 
come under section 53 of the Transfer of Property Áct, by an application under 
section 45-B of the Banking Companies Act, was also questioned. 


Sofaras the validity of the deed of release executed by Swaminatha Iyer is 
concerned, it is agreed before us by the Counsel forthe Official Liquidators and the 
Counsel for the appellants, thatthis question may be left over for consideration, if and 
when the bank in liquidation makes out its claim against the estate of Swaminatha Iyer, 
and it becomes necessary to proceed against the estate. In fact, though the learned 
Company Judge has discussed the matter at length, the learned Judge ultimately 
observed only that the question whether the release deed executed by Swaminatha 
Iyer is void could be considered in the enquiry under section 45-B of the Banking 
Companies Act, in case the applicants obtained a decree for compensation. The 
entire question, whether it is open to the Liquidators to agitate the validity of the 
deed in proceedings under section 45-B, and whether on the merits it is void, will 
all be left over for consideration at the appropriate time, in the event of the liquidators 
getting the liability of the estate fixed up, to any extent. Prayer No. 1 of Application 
No. 217 of 1963, is, therefore, not deat: with and is оа for consideration later 
at the appropriate time. 


. The two main contentions, on which the application was sought to be defeated 
in limine, namely (i) the extinction of the cause of action with thedeath of Swaminatha 
Iyer, and (ii) the bar of limitation, the learned Judge found against the appellants. 
The learned Judge has held that, on the facts as made out at the preliminary stage, 
the Liquidators had a prima facie case to proceed against the estate of Dewan 
Bahadur Swaminatha Iyer in the hands of the respondents, to recover the amounts, 
in respect of which Swaminatha Iyer had committed breach of trust by being a party 
to the misapplication of the funds. The learned Judge referred to the averments 
in the application and certain documents, which have been placed on record, that 
showed that Swaminatha Iyer as a member of the Managing Committee had large 

wers of management and control vested in him over the moneys of the bank. 
of course, the learned Judge was perfectly conscious of the absence of any case by 
the Liquidators that Swaminatha Iyer had enriched himself by the acts of 
misfeasance and breach of trust, on which the clatm was based. 


On the question of limitation, while observing that the question was not free from 
difficulty, the learned Judge held that it could not be said that the entire claim of the 
applicants was barred by limitation. The learned Judge was of the view that at least 
that portion of the.claim, which arose within the seven years prior to 30th December, 
1953, would be in time, and saved by section 45-O of the Banking Companies Act. 
The learned Judge negatived the contention of the appellants that the claim 
against them as legal representatives of Swaminatha Iyer was barred by limitation, 
folding that the cause of action against the legal representatives arose only after 
the death. It was held that clause (i) of section 45-O of the Banking Companies 
Act would save it and that the claim was within time. 


Now, in this appeal before us, though the memorandum of grounds raised a 
number of contentions, the arguments were confined to two principal contentions, 
namely, (i) the extinction of the cause of action with the death of Swaminatha 
Tyer, and (ii) the bar of limitation, the entire claim being out of time. 


When the appeal was opened, Mr. S. Swaminathan, learned Counsel appearing 
for the respondent-Official Liquidators, raised a preliminary objection to the main- 
tainability of the appeal. In the memorandum of grounds of appeal, as preferred, 
the provision of law under which the appeal was preferred , was indicated as clause 
15 of the Letters Patent. However, when the appeal was taken up after due notice 
to the respondents, an application in C. M. P. No. 8004 of 1965 was taken out by the 
appellants for amending the memorandum of grounds, so as to indicate reliance on 
section 202 of the Indian Companies Act, 1913, and section 45-N of the Banking 
Companies Act,’ 1949, for the maintainability of the appeal. 
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Learned Counsel appearing for the Liquidators contended thatthe order in ques- 
tion could not be considered to be a judgment under clause 15 of the Letters Patent 
entitling an appealtherefrom. It was contended that it could not even be considered 
an “ order or decision” as contemplated under section 202 of the/Companies Act, 
or section 45-N of the Bariking Companies Act. It was submitted that the provisions 
of Part II-A have been specially enacted for the speedy disposal of winding up 
proceedings, and that a strict and. narrow Construction must be given to the provision 
for appeals thereunder. It was contended that the remedy by way of appeal under 
section 45-N of the Banking Companie Act was more restricted than the remedy 
available under section 202 of the Companies Act and that, for an appeal to be 
competent under section 45-N, it must amount to a decree. The learned Counsel 
further argued that, even assuming that realiance could be placed on section 202 of 
the Companies Act, even the ‘order or decision’ should amount to a judgment 
under clause 15 of the Letters Patent, as the second part of section 202 of the Com- 
panies Act put a limitation on the first part of that section providing for appeals. 


Mr. V. K. Thiruvengadachari, learned Counsel appearing for the appellants, ` 
argued that the matter appealed against would amount to a judgment under clause 
15 of the Letters Patent, and that the appeal could be maintained, even under the 
Letters Patent. It was further pointed out that the words ‘order or decision’ in 
section 202 of the Companies Act, could not be equated to a ‘judgment’ under clause 
15 of the Letters Patent, and that the latter part of section 202 related to only the 
procedure or the manner of preferring appeals, and not the character of the order 
sought to be appealed against. 

So far as section 45-N of the Banking сү Act is concerned, learned 
Counsel submitted that a wide and exclusive jurisdiction has been given to the High 
Court under the Banking Companies Act, and that there is no reason for limiti 
the scope of the provision for appeal under section 45-N. Learned Counsel pointed 
out that an appeal is provided for from ‘ any order or decision’ and that * decision’ 
meant only a pronouncement or determination on a Controversy. 


In our view, there is nothing to limit the scope for appeal under section 45-N 
of the Banking Companies Act to a decree or final order, as contended by the learned 
Counsel for the Liquidators. The fact that Part III-A is headed as * Special provision 
for speedy disposal of winding up proceedings’ cannot control the plain language 
of the section and take away а valuable right of appeal, which the words convey. 
The object, it is seen, is achieved in many ways, without encroaching on the provisions 
as to appeal. The headings in an Act of Parliament may be resorted to only to resolve 
any ambiguity in the words, but the effect of the plain words of a section, if there 
is nothing incongruous in their application according to their ordinary meaning with 
the rest of the provisions of the Act, cannot be curtailed by reference only to the 
heading. To a certain extent, the right of appeal is curtailed by the requirement 
as to value in the section itself. Then the jurisdiction under section 45-B is exclusive 
and all embracive, and the exclusive jurisdiction to entertain and decide any claim 
made by or against a banking company that is being wound up is given to the High 
Court. Section 45-Е makes documents of the company evidence and prima facie 
evidence against the directors and there are other provisions which facilitate the 
speeding up of the liquidation proceedings. 

Now, the High Court is given jurisdiction to decide any question of priorities, 
or any other question whatsoever, whether of law or of fact, which may relate to 
or arise in the course of the winding up of a banking company, whether such claim 
or question has arisen or arises, or such application has been made or is made before 
or after the date of the order for the winding up of the banking company or before 
or after the commencement of the Banking Companies (Amendment) Act, 1953. 
There are other provisions in Part Ш-А, like the settlement of the list of debtors, 
special provision to make calls on contributories, provision for public examination 
of directors and auditors, special provision for orders on such examination restrain- 
ing persons from being directors, auditors or partners without the leave of the High 
Court in certain circumstances, etc., which can have serious consequences, and could 
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therefore be properly made the subject of appeal. Itis in this background the 
language of section 45-N has to be interpreted. Section 45-N runs thus : 

“ An appeal shall lie from any order or decision of the High Court in a смі! proceeding undo? 
this Act when the amount or value of the subject-matter of the claim exceeds five thousand rupees.” 

The limitation on theright that is apparent is that the order or decision must be 
in a civil proceeding under the Banking Companies Act, and that the amount or 
value of the subject-matter of the claim should exceed five thousand rupees. In this 
case, there is no question that the subject-matter of the claim exceeds five thousand. 
rupees. Obviously the matter arises in a civil proceeding. The dictionary meaning 
of the word ‘ decision ' that may be appropriately adopted is a ‘ Judgment or con- 
clusion reached or given’ (Webster’s), and it is treated as being synonymous with 
conclusion, disposal, resolution, determination and opinion. There can be no 
doubt in this case that there has been a * decision ' on a matter in Controversy between 
the parties. The Parliament, which must know the distinction between order and 
decision, specifically made decisions also appealable; and the pene word ‘ any " 

-has also to be given its due force in the context. The right o appeal conferred is a 
substantial and valuable right and the Court should be slow to limit and cut down 
the prima facie operation of the words if it could be avoided. 

The only limitation that could be placed on the words in the context is that the 
order or decision should not be merely procedural in character, and that is the limi- 
tation that has been placed on these words as they occurred in section 202 of the 
Indian Companies Act, 1913 (section 453 of Act I of 1956). Section 202 of Act VIL 
of 1913 ran thus : 

“ Re-hearings of, and appeals from, any order or decision made or given in the matter of the 
winding-up of a company by the Court may be had in the same manner and subject to the same 
conditions in and subject to which appeals may be had from any order or decision of the same 
Court in: cases within its ordinary jurisdiction.” 

One argument on this provision for appeal had been that any order or decision 
to be appealable must, in view of the latter provisions in the section, satisfy the 
requirements of clause 15 of the Letters Patent. 

But this limitation to be placed on section 202 of the Companies Act, by equating 
the * order or decision’ to the ‘judgment’ as understood under the Letters Patent, 
has not been accepted by the Supreme Court. 

In Shankarlal v. Shankarlal!, agreeing with the view expressed by the Bombay 
High Court іп Bacharaj Factories Ltd. v. Hirji Mills Ltd," and Western India 
Theatres Ltd. v. Ishwarbhai Somabhai Patel, Rajagopala Ayyangar, J., speaking for 
the Court, observes :— 

“ We thus agree with Chagla, C. J., that the second part of the section (section 202 of the Com- 
panies e) Meri to ‘the manner’ and ‘the conditions subject to which appeals may be had’ 
regulates the procedure to be followed іп the presentation of............ the appeal and of h 


would Пе, and does not restrict or impair the substantive right of appeal which has been conferred 
the opening words of that section. We also agree with tho learned Judges of the Bombe: High 
urt that the words * order or decision’ occurring in the first part of section 202, tho e 
would exclude merely procedural orders or those which do not affect the rights or liabilities of 
ев.” 


In Western India Theatres Ltd. v. Ishwarbhai Somabhal Patel3 while, on the face 
ofthe petition for winding up the company, no case for winding-up was made out, 
instead of dismissing the petition, the Company Judge passed an order directing 
the petition to be advertised. Chagla, C.J., sitting with Desai, J., observed that, 
looking to the wide language used in section 202, the order was a pealable. The 
learned Chief Justice remarked, in the course of the judgment, that the company was 

ieved because the learned Judge did not dismiss the petition, but pr ed to. 
give directions under rule 75] of the High Court of Bombay Original Side Rules, 
directing the petition to be advertised. 

In Bachara] Factories Ltd. v. Hirji Mills Ltd.,*? Chagla, C.J., sitting with Dixit, 
J., while upholding the appealability of an order passed. by a single Judge on the 


1. (1964) 1 S.C.R. 717: 35 Com. Cases 355. 
1: ALR. 1965 S.C. 507. 3. LLR. 0 Bom. 295 : (1958)Bom.L. 
2. LL-R. 1955 Bom. 550 : А.Д. 1955 Bom. R. 1288 : A.I.R. 1959 Bom. 386. 
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Original Side of the Bombay High Court, refusing to wind up a company, but ad- 
journing the petition for hearing it on the merits to a future date, o : 


“ But section 202 is general in its nature and it provides for against any order or decision 
made or given in the matter of the winding-up of a company. ore, the first fact which strikes 
one is that the Legislature attached particular eco о tbe Winding: up ога Company end made 
orders, made in the course of the winding up ject to a Ano important fact that must 


su . 
be borne in mind in construing section 202 is thatit is not any order in the matter of the 


made in any suit pending therein may be enforced. , Thercfore, tho Legislature knew the distinction 
between an order and a decision, and whereas section 199 talks of how an order should be enforced, 
section 202 docs not limit the t of & merely agninst an order, but also confers that right 
of а decision. In our opinion the right conferred is not only a substantial right but 
a very valuable right and the Court must be anxious not in any way to cut down or impair that right- 
It is true that under section 202 a right of appeel is not provided against any procedural order or 
decision which in no way affects the rights or liabilities of parties. Tho order or decision given 


by the Court in its winding-up must be such as would in y deprive or affect thoright of a party, 
would make the aggrieved by that order, and which would mako him desire to come to 
а higher Court for the order passed by the trial Court rectified." 


In both the above Bombay cases, the attempt to cut down the right of appeal, 
by construing the second of section 202, which dealt with merely pr ural 
implications of the appeal, and requiring that the order should be a judgment 
within the meaning of clause 15 of the Letters Patent failed. 

As noticed above, the decision of Chagla, C.J., in the above case has been 
асра by the Supreme Court. Whether section 202 of the Companies Act is 
available to the appellants or not, we see no reason to limit the wide language of 
*any order or decision' as above interpreted and made appealable under section 
45-O of the Banking Companies Act. The order in question sought to be appealed 

inst certainly determines the rights of parties ; it is not merely procedural. If 
either of the contentions of the appellants herein, now pressed before us, is accepted, 
the application itself would have to be rejected. бо Es as the Company Judge in 
this case is concerned, he has given his determination on the question of limita- 
tion and the survival of the cause of action. 

Learned Counsel for the Liquidators referred to the decision of the Calcutta High 
Court in Nath Bank Ltd. v. Kshetra Nath Dalal, To the extent the case decided 
that the order of a single Judge was appealable under section 202 of the Companies 
Act, only if the order was appealable under clause 15 of the Letters Patent of the 
Calcutta High Court, it must be held to be no longer good law, after the decision 
of the Supreme Court in Shankarlal v. Shankarlal*. In Nath Bank Limited v. 
Kshetra Nath Dalal}, the applicability of section 45-N of the Banking Companies 
Act was пої in question, as the proceedings which were in appeal there, were pro- 

ings under section 235 of the Indian Companies Act, and not proceedings under 
the ing Companies Act ; and all that was laid down in that decision was that 
the right of appeal conferred by section 45-N was limited to orders in original civil 
proceedings contemplated by the Banking Companies Act, and did not extend to 
orders passed in civil proceedings under the Indian Companies Act. 

Mr. V.K. Thiruvenkatachari, learned Counsel for the appellants, contended 
that the order appealed against in the present case would also be a judgment under 
clause 15 of the Letters Patent. The definition of a judgment under the Letters 
Patent, as enunciated in Thuljaram v. Alagappa?, was relied upon, and it was sub- 
mitted that the definition of Judgment in Thullaram's саѕе?, has been adhered to by 
this Court ever since. There has been а conflict between the various High 
Courts as to the meaning of Jueces under clause 15 of the Letters Patent, 
and this conflict is noticed by the Supreme Court in Asrumati Debi v. Kumar E 
Deb Raikot and others*, Shankarlal v. Shankarlal? and State of Uttar Pradesh v. 
Vijay Anand’. In Asrumati Debi's case4 the Supreme Court was concerned with 
а ci aw pisi bap CoL ы id des mco ap QE ee 
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an order for the transfer of a suit under clause 13 of the Letters Patent of the Calcutta 
High Court, and it was held that such an order was not a judgment within the mean- 
ing of clause 15 of the Letters Patent, and therefore no appeal was competent there- 
from, “ as it neither affects the merits of the controversy between the parties in the 
suit itself, nor terminates or dispose of the suit on any ground." In Central Brokers v. 
Ramanarayana Poddar & Company1, Govinda Menon, J., observes that his Lordship 
Mukherjea, J., was inclined to agree with the definition of the word judgment given 
by Sir Richard Couch, C.J., in Justices of the Peace for Calcutta v. The Oriental 
Gas Company! and by Sir Arnold White, C.J., in Тијагат v. Alagappa*. But Sir 
Richard Couch defines *judgment' under the Letters Patent thus : 


“ Wo think that ‘ judgment ' in clauso 15 means a decision which affects the merits of the ques- 
Чоп between the parties by determining some tor liability. It may be either final or preliminary, 
or interlocutory, the difference between them that a final j t determines the whole cause 
2 Ere enda pronnan orinterlocutory judgment determines only a part of it, leaving other matters 


That is, a judgment under clause 15 of the Letters Patent may be either preliminary 
or interlocutory, the only requirement being that it must affect the merits of the 
question between the parties by determining some right or liability. Thus viewed, 
it is indisputable that the order in question now under appeal would be a judgment, 
and even if the word ‘ decision’ in section 45-N of the Banking Companies Act is 
equated to a judgment, the order would be appealable. 


But, in Tulrafram’s case? Sir Arnold White, C.J., observed thus :— 


“ The test seems to me to be not what is the form of the adjudication, but what Is its effect 
on the suit or proceeding in which it is made. If its effect, whatever its form may be, and whatever 
anay pe fho onure of ibs ppr anon on оона саас an end to tho suit or proceeding 
£0 as the Court before which the suit or proceeding 1s is concerned, or if its effect, if it 
is not complied with, is to put an end to the suit or proceeding, I think the adjudication is a judg- 
ment within the meaning of the clause. An adjudicetion on an applicatio which is nothing more 
than a step towards obtaming a final adjudication in the suit 1s not, in my op n, a judgment within 
the meaning of the Letters Patent." 


The learned Chief Justice, while discussing the observations of Sir Richard 
Couch, C.J., in Justices of the Peace for Calcutta v. The Oriental Gas Company*, was 
not prepared to say that, in order that a decision could be a judgment, it must be one, 
which affects the merits by determining some right orliability ; but, according to the 
{earned Chief Justice, whatever its form it must terminate the suit or proceeding. 
However, in Tuljaram's case*, Krishnaswami Aiyar, J.,. observed :— 


“ But I do not think we shall be justified in confining the term ' t’ to final disposal? 

of suits, appeals, or original petitions, or proceedings in execution. or interlocutory 
ts, which ascertain rights and direct further enquiries, which determino liabilities, though 

шн directions ато given for ascertainng the measure of those Habilides, must be deemed to fall 
clause 15.” 


Now, White, C.J., in the same case, referring to Vaghojl v. Camaji*, where it 
was held that an appeal lay from an order dismissing the Judge's Summons to show 
cause why leave granted under clause 12 of the Letters Patent should not be rescinded 
and the plaint taken off the file, observed : 


* Неге the adjudication asked for, if made, would have disposed of the suit P. 
After referring to this observation of White, C.J., the Supreme Court, in 
Asrumati Debi v. Kumar Rupendra Deb Raikot and others® observed thus :— 


* Leave granted under clause 12 of the Letters Patent constitutes the very foundation of the 
suit which is instituted on its basis. If such leave ія rescinded, the suit automatically comes to an end 
and there is no doubt that such an order would be а t. Mf, on the other hand, an order is 
made dismissing the Judge's summons to show cause why the leave should not be rescinded, the 
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result is, as Sir Lawrence Jenkins pointed out (Vaghoji v. Camaji1, that a decision on a vital point 
adverse to the defendant, which goes to the very root of the suit, becomes final and decisive against 
him so far as the Court making the order is concerned. This brings the order within the category 
of a ‘judgment’ as laid down in the Calcutta cases.” 


Mr. V.K. Thiruvenkatachari, learned Counsel for the appellants, relied on the 
above observations of the Supreme Court, and contended that, on the principle 
of the above observations, it must be held that the order now appealed against is 
also a judgment. The decision one way or the other goes to the root of the matter, 
and the decision pm by the learned Company Judge has become final and decisive 
so far as the Court making the order is concerned. 


Here again, in the Madras Full Bench case Central Brokers v. Ramanarayana 
Poddar & Со. Govinda Menon, J., would observe that the Supreme Court 
also held that an order refusing to rescind leave to be granted under 
clause 12 of the Letters Patent was notajudgment under clause 15 of the Letters 
Patent. The Full Bench has held that the two tests laid down by the Supreme Court 
to find out whether an adjudication in a particular proceeding is a judgment or not 
are : (i) Whether it terminates the suit or proceedin g; and (ii) whether it affects the 
merits of the controversy between the parties in the suit itself. This two-fold require- 
ment of a judgment under the Letters Patent is re-stated again in another Full 
Bench саве of this Court in Southern Roadways v. Veeraswami Nadar?, where it is 
observed at pape 29 that the decision іп Asrumati Debi v. Kumar Rupendra 
Deb Raikot others*, substantially proceeds on the basis that an order by the 
"Court which relates to a sujt, but which has the effect of keeping that suit alive cannot 
be regarded as a final judgment. Again, in Cork Industries v. Govindarajulu Mudaliar® 
this Court has held that though an order would be a ‘judgment’ against which an 
"appeal is maintainable under clause 15 of the Letters Patent, the same cannot follow 
in regard to an order grantingleave. In this state of the law, as the present appeal 
could, in our opinion, be sustained under section 45-N of the Banking Companies 
Act, it is needless to examine the tenability of the appeal under the Letters Patent 
or the further question whether an appeal outside section 45-N is оерп in civil 
Proceedings under the Banking Companies Act. The present appeal fulfils the re- 
‘quirements of section 45-N of the Banking Companies Act, both as to valuation, 
the subject-matter of the claim being over fic thousand rupees, and as to character, 
the order in question being an order or decision in a civil proceeding, and not merely 
procedural. The preliminary objection, as to the maintainability of the appeal, 
15, therefore, overruled. 


We shall first take up the contention that the cause of action does not survi 
against the heirs and representatives of Swaminatha Iyer under the maxim 
actio personalis moritur cum persona. Mr. V. К. Thiruvenkatachari, learned 
"Counsel for the appellants, contends that this rule of personal action abating with 
the death of the delinquent is a well established rule, and the rigour of the rule, which 
has been relieved to a certain extent by the Legal Representatives’ Suits Act, XII 
of 1855, cannot help the liquidators in the present case. Under that Act suits for 
wrongs, which do not survive the death of the wrong-doer, against his executors, 

inistrators, heirs or representatives, could be maintained against the said execu- 
tors, administrators, heirs or representatives, if the wrong, which has given rise to 
the cause of action, had been committed within one year before the death. Learned 
‘Counsel points out that this is not a mere rule of limitation, and that if the cause 
of action was not within one year prior to the death, no action can be laid on the 
cause of action—the cause of action did not survive. The period of limitation for 
suits under this Act is two years from the time the wrong complained of was done— 
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The arguments on this part of the case may be briefly summed up thus. The 
liability of the director is not ex contractu, but one in tort. The cause of action is, 
in fact, based on negligence, and not on any contract, express or implied ; nor is the 
action founded on the type of obligations commonly referred to as ‘ quasi contract" 
and the subject of provision by sections 68to 72 of the indian Contract Actin Chapter V 
under the heading “ Of certain relations resembling those created by contract." 
It not being the case of the Liquidators that Swaminatha Iyer had gained for himself 
any pecuniary advantage, it is argued that forms of action for recovery based on the 
theory of unjust enrichment have no application. Strong reliance is placed on the 
scope of the maxim actio personalis moritur cum persona stated by Bowen, L.J., 
in Phillips v. Homfray!, thus : 


“ The only cases in which, apart from the question of breach of contract, express or implied, а 
Жели O dise Даур р iain pursued against the estate of a deceased, who has done the act, 
appear to us to be in which E or the proceeds or the value of property belonging 
to another have been appropriated by the deceased person and added to his own estate or moneys. 

Elaborating the arguments, learned Counsel covered a wide field, referring to the 
development of the law relating to liability in torts, the distinction ‘between actions 
on contract and actions on tort, between implied contract and what is commonly 
referred to as quasi contract, and actions based on the obligations in the nature of 
trusts, provided forunder Chapter IX of the Indian Trusts Act, referring particularly 
to section 88 of the Indian Trusts Act. The arguments principally centered round 
establishing that the liability sought to be fascened on the esentatives of the 
deceased in this case was, in fact, a liability in tort, and, therefore, did not survive 
against the heirs. Our attention was drawn tosection 235 of the Indian Companies 
Act, 1913, corresponding to section 543 of the present Companies Act, where on 
examination of the conduct of a delinquent director he could be compelled to repay 
or restore the money or property or any part thereof with interest, or to contribute 
such sum to the assets of the company by way of compensation in respect of mis- 
application, retainer, misfeasance, or breach of trust as the Court thinks just. It 
. was pointed out that, whilethe section was not exhaustive and fully descriptive of 

the suits under the general law, which could be pursued against the delinquent 
director, it gave an indication of the natureof theliability whicha director can incur. 
Learned Counsel drew our attention to the meaning of misfeasance, malfeasance 
and non-feasance found in the Dictionary of English Law by Jewitt. While mal- 
feasance is shown as the doing of an unlawful act, for example, trespass and 
misfeasance is defined as improper performance of a lawful act, as where a person is 
m of negligence in performing a contract, non-feasance is referred to as the neglect 

т failure of a person to do some act which he ought to do. The term is 
геше used to denote not a breach of contract, but rather a failure to perform 
а duty towards the public, whereby some individual sustains special damage peculiar 
to himself, as where a Highway authority permits & road to become worn into a 
dangerous hole. 


It is contended that the three counts, on which the application is founded, are 
none of them the result of any breach of any express or implied contract. Itis con- 
tended that, in essence, the action is laid on the basis of gross or culpable negligence, 
and is purely one in tort. No property or benefits have been acquired by the wrong- 
doer, and therefore no action for the value of the property survi against the 
wrong-doer. The action is not one for restoration of money or property: 


Mr. S. Swaminathan on behalf of the Official Liquidators takes the stand that 
the liability in this case is not one founded on tort, but one founded either on breach 
of contract or breach of trust. It is submitted that misapplication of the funds of 
the bank, the improper outlay of the funds and unlawful advances contrary to rules 
and regulations, could come either as-breaches of contract, implied, if not express, 
Or , at any rate, as breach of trust, or under quasi contract, and that in such cases 

_ the estate of the wrong-doer would beliable. Learned Counsel argues that the maxim 


1. (1883) L.R. 24 Ch. D. 439. 
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actio personal is moritur cum persona is limited to personal wrongs arising out of tort, 
and does not relate to the liability arising out of breach of trust, express, implied or 
constructive. It is submitted that the relationship between the director and the 
bank, apart from being contractual, was also fiduciary, and that any actionable 
negligence in respect of fiduciary obligations would be outside tort. Learned Counsel 
points out that the liability in this case was sought to be made out not on negligence 
simpliciter of Swaminatha Iyer. As set out already, in the report filed by the Liquida- 
tors in support of the application, averments are found that the Managing Committee 
of which Swaminatha lyer was a member, had full control of the business of [he 
bank carried on by the Managing Director, and that Swaminatha Iyer had a 
pne voice in the management of the bank. Certain documents have 

exhibited іп the case by the Liquidatorsin support of their contention that 
Swaminatha Iyer had effective control over the bade and that the misapplication 
of the funds of the bank by the Managing Director was with the full knowledge of 
Swaminatha Iyer. No doubt, these are averments that will have to be made out 
when the merits of the application are gone into, and the liability is sought to be 
fastened on the estate of Swaminatha Iyer. But it is clear from the case of the 
Liquidators that the action is founded on the basis that the deceased director had 
effective voice not only in the business, but had also control over the funds of the 
bank, and that he was actively associated with the transactions of the bank, and its 
investments. Learned Counsel for the Liquidators submits that Swaminatha Iyer was, 
in the circumstances, apart from any contract, bound by fiduciary character to protect 
the interest of the bank as recognised under section 88 of the Trusts Act, and under 
section 95 of the Trusts Act he must, so far as may be, perform the same duties, and 
subject, so far as may be, to the same liabilities and disabilities, as if he were a trustee 
of the properties of the bank for whose benefit he held it. It is submitted that vir- 
tually he had full control of the finances of the bank and his obligations and 
liabilities were those of a trustee. The maxim actlo personalis moritur cum persona, 
according to the learned Counsel does not apply to the applications arising out of 
breach of duties of persons in the position of a trustee. 


Mr. V. К. Thiruvenkatachari, learned Counsel for the appellants, submitted that 
the passing of the Legal Representatives’ Suits Act XII of 1855, was itself a recognition 
of the applicability of the maxim in India. It is argued that as to what causes of 
action could survive against the representatives, one must look to the law in England 
in 1855. Reference was made to Nagabhushanam v. Venkatadri Appa Rao! and 
Marwardi Mothiram v. Samnaji*, pointing out theapplicability of the maxim in India. 
The former was an action for recovery of damages for illegal distraint by a deceased 

n, and it was held that the action abated. Therein the decision of Bowen, L.J., 
in Phillips v. Homfray?*, was relied upon. The other case was a suit for damages 
for malicious prosecution. It should be noticed that Act XII of 1855 does not permit 
the continuance of an action, which has been commenced against the wrong-doer 
himself in his lifetime. In Rustomji Dorabji v. Nurse*, where it became necessary 
to refer to a Full Bench the question, whether in a suit for malicious prosecution, if 
the defendant died more than a year after the prosecution in question, and before 
muon the right to sue survived within the meaning of Order 22, rule 1 of the Civil 

ocedure Code, so as to prevent abatement ofthe suit. In the order of reference, 
ха C.J. adverting to the maxim actio personalis moritur cum persona, observed 
thus : 


“ That rule, which is of post classical origin and із referred to in Pollock on Torts as barbarous, 
is far from embod the principles of ce, equity and good conscience in so far as it d 
ап injured of redress if the alleged wrong-doer happens to die, as in the present case, before a 
decree has obtained against him. It has not been applied to contracts, and has been limited 
by statute as regards torts affecting property." 








1. (1912) 23 M.LJ. 255. 4. ony LL.R. 44 Mad. 357: 40 M.LJ. 
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The Full Bench held that the Legal Representatives’ Suits Асі made no provision 
for the continuation of suits already begun by the wronged against the wrong-doer 
in the event of the death of either party. It may here be reiterated that the dismissal 
of the application preferred in these winding-up proceedings against Swaminatha 
Iyer under section 235 of the Companies Act on his death as abated, was not in 

ursuance of the nature or character of the liability which was sought to be agitated 
in the application, but by reason of the very nature of the proceedings under section 235 
of the Act, which, as a summary procedure provided only for the examination 
into the conduct of the promover, director, manager, liquidator, etc., and compel 
him to repay or restore the money etc., or contribute such sum to the assets of 
the company by way of compensation etc. The very nature of the proceedings 
limited the proceeding to the director or individual involved and sought to be made 
liable. It did not exclude the other remedies the company had. Act XII of 1855, 
which provided for the institution of suits, was entitled an Act to enable executors, 
administrators or representatives to sue and be sued for certain. wrongs. The 
Preamble ran thus : 


“ Whereas it is expedient to enable executors, administrators, or representatives in certain cases 
to sue and be sued in respect of certain wrongs, which, according to the present law, do not survive to 
or against such executors, administrators or representatives. 


Under the law, as it then existed, following the English precedents, the right 
to sue and the liability to be sued, as the case may be, did not survive on the death 
of the wronged individual and the person who committed the wrong, respectively, 
to or against the representatives. The Act was enacted to make the right to sue 
survive where it did not and to enable suits to be brought. 


The Indian Succession Act of 1865 contained under section 268 of the Act the 
following proviso : 


“ All demands whatsoever and all rights to prosecute or defend any action or special proceeding, 
existing in favour of or against a person at tho time of his death, survive to and Against his executors 
or administrators ; except causes of action for defamation, assault as defined in the Indian Pena? 
Code, or other personal injuries not causing the death of the party ; and except also cases where 
after the death of the party, the relief sought could not be enjoyed or granting it would be nugatory.’ 


It will be seen that, while Act XII of 1855, enacted the survival of the right to sue 
for all kinds of torts, section 268 of the Indian Succession Act excluded causes of 
action for (i) defamation, (ii) assault under the Indian Penal Code ; (iii) other nal 
injuries not causing the death of the party and (iv) cases where the relief sought could 
not be enjoyed or granting it would be nugatory, (say, restitution of conjugal rights). 
As the Succession Act did not apply to Hindus, Mohamadans or Buddhists, a similar 
provision was enacted in the Probate and Administration Act, 1881, by section 89, 
which runs as follows : 


* All demands whatever and all rights to prosecute or defend any suit or other proceeding 
existingin favour of or against a person at the of his decease survive to and against his executors 
or administrators t causes of action for defamation, assault as defined in the Indian Penal 
Code or other personal injuries not causing the death of the and except also cases when after 
the death of the party the relief sought could not be enjoyed or granting it would be nugatory.” 


Then we havesection 306 of the Indian Succession Act XX XIX of 1925, more or less 
in the same terms as the provisions of the Succession Act of 1865, and the Probate 
and Administration Act, 1881, which both got repealed by this Act of 1925. It will 
be noticed, however, that, while the Legal Representatives’ Suit Act, 1855, enables. 
actions to be maintained against heirs of any person deceased for any wrong 
committed by him in hislifetime, the Indian Succession Act, 1925, as its ecessors, 
limits the survival of the cause of action to and against executors and administrators 
only, while further excepting certain claims, like defamation, assault and other 
personal injuries, specified therein. It has been held by a Division Bench of this 
Court in Arunachalam Chettiar у. Subramaniam Chettlar!, that section 306 is confined 
to executors and administrators of a deceased person, and does not apply to heirs 
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or other legal representative, following the decision of the Rangoon High Court in 
Cassim & Sons v. Sara Bibi. It is also held that the maxim actio personalis moritur cum 
persona is a part of the law of India, except in so far as it has been modified by statute. 
The Lahore High Court has taken a different view in Peoples Bank of Northern India, 
Limited v. Des Raj*, and Peoples Bank of Northern India, Limited v. Hargopal?, and. 
applied section 306 against heirs also. It is contended that the Indian Succession 
Act, as wellasits predecessors, have to be read along with the Legal Representatives" 
Suits Act, 1855. That Act is available to heirs as wellas against the heirs of the 
deceased. Though executors and administrators are defined in the Indian Succession. 
Act, when particularly action has to be taken against the estate of the deceased, it 
is an argument for consideration whether a liberal interpretation should not be given. 
to the word ‘ administrator’ used in section 306 of the Indian Succession Act. In. 
this connection the statement in Maxwell on Interpretation of Statutes, Eleventh. 
Edition, at page 30, as to the force of the definition section may be referred to. It 
18 stated : 


* Even where ап Асі contains a definition section, it does not necessarily apply in all contexts. 
in which a defined word, may be found." | 


In the view we are ultimately taking as to the applicability of the maxim to а 
claim of thé kind agitated in the present proceedings, it is unnecessary for us to 
consider further the applicability of section 306 to heirs. 


We have referred above to the statutory modifications of the rule in India, which,. 
as is ap t, leaves much to be desired. The general rule at common law in 
England was that the maxim had no application to any breach of contract except 
breach of promise to . Several exceptions to the applicability of the maxim: 
were introduced in England by statutes in the case of claims to pro arising out 
of tort. The Administration of Estates Act, 1925, section 26 (2) and (5), replacing 
4 Edw. 3, c. 7, and the Civil Procedure Act, 1883, section 2 made considerable 
'inroads on this rule by permitting actions to survive for the benefit of the estate if 
based on wrong to the deceased's real estate, and to survive against the estate if 
based on wrongs committed by the deceased to the property of other persons, sub- 
ject in each case to a ial period of limitation. There was the Fatal Accidents 
Act, 1846, Conon ovd ав Lord Campbell's Act, which gave right of action by: 
executors or administrators for the benefit of the relatives specified in the Act, cor-- 
responding to the Indian Fatal Accidents Act XIII of 1855. Subject to these exceptions 
the maxim continued in force for several centuries in regard to actions for torts, and’ 
was abrogated in England only in 1934, by the Law Reform (Miscellaneous Pro- 
visions) Act, 1934, Under this Act it is provided that on the death of any person, 
all causes of action subsisting against or vested in him shall survive against or for the 
benefit of his estate, except causes of action for defamation, seduction, inducing one’s 
spouse to leave the other, and claims for damages for adultery. Under the provisions. 
of this Act, a suit by or against a person in tort may be continued by or against, his 
representative. This a distinct departure from the Legal Representatives’ 
Suits Act of 1855, which does not provide for the continuance of actions, But a. 
reference to the English text books would show that the principle of the maxim, which 
operated under the common law as a bar to the survival of actions against the estate- 
the deceased or for the benefit of the estate of the deceased, was confined only to 
action in tort. Itis a feature to be noticed in the early case-law in England that often 
the tort was waived, where permissible, and the action founded in contract to. 
escape the rule. Actions based upon torts, by which the deceased had enriched his 
estate at another’s expense, could be pursed against the estate of the deceased, and' 
the operation of the maxim, already limited by various statutes as aforesaid totally 

ceased to have any effect after the Act of 1934. 
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In Winfield on Tort, Seventh Edition, with reterence to the origin of the rule in 
respect of the law on death, it is stated thus, at page 117: 


* In early times ono method of seeking redress for a felony was an ‘appeal of felony’. This 
"was an accusation brought by the injured party himself and was much more of a private or civil 
than a public or criminal one, but it retained enough criminal flavour to make it cease 

df either appellor or appellee died pending it. When tho writ of trespass was invented in King 
John's reign it had a close resemblance to an appeal of felony ; 1n fact, it has been called ‘ an atten- 
nuated appeal.’ Har it bai wot 1A patan eae or onr оао кка 
fife with a stro character and on that ground the action for it did not survive the 
death of either tiff or defendant. Nor did there appear to be any injustice in this. If one has 
the habit of looking on a wrong ea something very like a crime, it is a natural inference that nobody 
ought to be liable for it except tho man who committed it. Truo, the argument is not so strong 
where it is the plaintiff in trespass who dies. should his successors sue the defendant if ho is 
ЭШ alive ? The answer a tly is that the rule that an appeal perished, whether it was the 
аррейог or appellee who dled, seama to have infected the law as to transmisit of the action 
-of trespass, and tho infection passed from trespass to actions in tort generally." 


Tho learned author, referring to the maxim actio personalis moritur cum 
persona itself, observes, at page 118 : Р 


“The maxim із derived from neither Roman Law пог the Canon law. Bracton was unjustly 
accused Бу A lator generation of its parentage. Others have hinted that Codo invented it, but that 
is not so, though it is just the sort of thing that was a savoury bakemerat in his mouth. It cannot 
(be traced in the Year Books earlier than 1479. It gradually came into use and it was discussed judi- 
cially in Pinchon’s case, and in Hambly v. Troti’, and in later cases which were concerned not 
„only with the extinction of liability for tort by death, but also with the creation of liability in tort by 
«death ; and it bas wro been put forward in modern times as the reason for extinction in the one 
oase and for denial that can be created in the other. In fact, an investigation of the earlier 
authorities leads to a very different conclusion, which is that the maxim is hardly over mentioned 
without being limited to personal torts, like assault and battery, and in that shape it merely stated in 
IA Jong занон principle of which it was neither the historical cause nor the rational 
Xp n. 


In Jame's General Principles of the Law of Torts, 1959, referring to the effect 
«of death on causes of action in tort, the learned author states, at page 44 : 


“ At common law, although latterly there were many tlons, the rule was that rights of 
action in tort were extinguished by the death of either plaintiff or defendant. This unfortunate 
principle was enshrined in the maxim actio personalis moritur cum persona.” 


In Paton, a Text book of Jurisprudence (1946), the learned author observes 
‘thus, at page 253 : 


Ihe. af Чеш! Ол caus of action already mbeéistin g in tort represents a very confused 
: ter of English law. The maxim actio personal 

. ‘liko some other Latin maxims, which have been invented or айе Uy our love, озо 
-havo missed nothing if it had never found its way there.’ The common law was that if I commit 
‚а tort against you and either of us dies, the Шу is extinguished. This doctrine was made 
ı tolerable о a series of exceptions, and it was largely swept away in England in 1934, although 
rit still ves to disfigure the law in many of the Dominions.” 


We shall now examine the nature of a tort to find out whether the liability of 
xhe kind, which is agitated in these мше would come under the category of 
«claims in tort. Tort is described in Jame's General Principles of the Law of Torts, 
-above referred to, at page 6, thus: 


“ Further, the hall-mark of a claim in tort is that it will rise to & common law action for 
damages. Thus, although a breach of trust will often cause to beneficiaries, and breaches of 
"trust aro not itted in equity, a breach of trust is not a tort ; for on the one hand, it gives rise to 
-ап equitable (as opposed to a legal) claim in the parties injured, and on the other hand it is remediable 
.by proceedings in the Chancery Division, and not by an action for damages at law." 


In Winfield, on Tort, at page 7, it is stated thus : 
“ The duty in tort is towards persons generally : 


The emphasis here із to be lald upon‘ generally’. If the duty is towards а specific 


$ or specific persons, it cannot ariso from tort. There the duty is always general. 
I am undera duty not to commit assault, or battery, or any othertort against any 
‚ опо who can suo mein any Court which can entertain the action. y duty not to commit a 
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tortis net limited to John or to Marry to any other named person or persons. Thiselement of 
generality is an factor in the definition and it is sufficiently workable in the majority of 
cascs, but it must admitted that іп some instances it is hard to say Who exactly are ‘person 


In Salmond on Jurisprudence, Eleventh Edition, the sources of obligations in 
English law are divided into four classes : 


(1) Contractual—Obligations сх contracta. 

(2) Delictal—Obligationes ex delicto. 

(3) Quasi-cantractual—Obligationes quasi ex contractu. 
(4) Innominate. 


The first class of obligations is well-known. Coming to obligations arising from 
tort, the learned author defines tort as : 


“ a civil wrong, for which the remedy із an action for damages, and which is not solely the breach 
ef a contract or the breach of a trust or other merely equitable obligation.” 


A civil wrong is not a tort unless the appropriate remedy for it is an action for 
damages. Forms of civil remedy, according to the learned author, where restitution 
of property or payment of liquidated sums of money by way of penalty or otherwise, 
are Claimed vilior betorts. Referring to the breaches of trust as not coming under 
torts, the learned author puts the principle thus, at page 497 : 


* The fourth and last class of wrongs which are not torts consists of breaches of trusts or other 
equitable obligations. The original reason for their exclusion and separate classification is the his- 
torical fact that the law of trusts and equitable obligations originated and developed in the Court of 
Chancery, and was wholly unknown to those Courts of common law in which the law of torts grew 
up. But even now, although the samo Courts administer both law and equity, it is still 
to treat breaches of trust as а form of wrong distinct from torts, and to deal with them along 
the law of trusts itself, just отсе of oes are dealt п нее of contract. 
Torts, contracts, and trusts dovelo separately principles o cach case are largely 
different, and they must be retained as distinct departments of the law.” 


Qaasi-contractual obligations are obligations which are not in truth contractual 
‘sn the sense of resting on agreement, but which the law treats as if they were. As 
the learned author puts it, they are contractual in law, but not in fact, being the 
subject-matter of a fictitious extension of the sphere of contract to cover obligations 
which do mot really fall within it. The learned author would bring in obligations 
other than those that are contractual, delictal or quasi-contractual, under the fourth 
heading innominate. Obligations of trustees are included in this class. We are 
setting out this aspect of the matter to show that obligations of trustees are outside 
delictal or tortious liabilities. 


In Paton's Jurisprudence, already referred to, in Chapter 14, dealing with rights 
directly created by law, the learned author states, at page 307 : 


“ The right of centract arises directly from a juristio act. Other rights are granted by the law, 
whether the person bound by the duty consents or not. The Restatement contrasts 
three broad branches—contract, tort anc:testitution. In contract the underlying postulate is that a 
persen shall obtain what was freely promised, in tort that а person has a right not to be harmed by 
an unlawful act ; in restitution that a person has a right to have restored to him a benefit gained at 

expense by another, if the retention of that benefit would be unjust. Since both in tort and 
restitution the rights do not arise from consent but are granted by the law, there will naturally be 
some overlapping of the boundaries in attual systems.” 


It may be stated that till the nineteenth century English law possessed no classi- 
fication of personal actions, being content with the enumeration provided by the forms 
of action. In Phillips v. Homfray!, the tort was waived, and action was laid for 
recovery of the proceeds of the wrong to avoid the application to the case of the 
maxim actlo personalis moritur cun persona. ] 


In Chitty on Contracts, Twenty-second Edition, Volume I, referring to quasi- 
contracts, the learned author states (at page 657) : 
d ———————— ————————— 
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“ A quasi-contractual situation resembles a contractual ойо in that liability is imposed upon & 
particular person to pay money to another particular person, yet it differs radically in that quas- 
contra: liability is imposed by the law irrespective of the agreement of the parties. On the 
other hand, quasi-contractual liability, though like tortious liability in that it is imposed upon the 
defendant by the law, differs from tortious liability, according to Winfield. in the scope of the defen- 
dant's duty : ‘In tort it is towards persons generally, in quasi-contract it із towards a cular 
person. The residual character of the subject is emphasised in Winfield’s definition of ‘genuine 
quasi-contract.’ Liability, not exclusively referable to any other head of the law, imposed upon 
particular person to pay money to another particular person on the ground of unjust benefit.”’ 


It is unnecessary to Consider at length the development of the law of quasi-con- 
tracts and restitution, or to deal particularly with the distinction between ex 
and implied contracts. It may be that in many Cases action Could be maintained 
against the wrong-doer on tort or on the basis of a quasi-contract by claim against 
him for recovery of money which he had received as a result of the tort, that is, to 
make him disgorge the unjust enrichment he had by the wrong. By proceeding on 
the basis of quasi-contract, it was possible to avoid and circumvent the rule prevent- 
ing survival of an action intort against the estate of the tort-feaser. Reference is 
made to this aspect of the matter only to show that except when the action is in tort, 
the claim survives against the estate on the death of the wrong-doer. 


It was contended for the appellants that the liability which the appellants are 
called upon to meet is the same liability as that of the deceased Swaminatha Iyer, 
that there is no independent cause of action against them, and that the character of 
the claim, now made against the estate, cannot be different from the claim that could 
have been made against Swaminatha Iyer when alive, on the same cause of action. 
In this connection reference is made to a decision of the Su е Court in Andhra 
Bank Ltd. v. Srinivasan}. At page 19 of the report, after referring to the true legal 


position under section 52 of the Code of Civil Procedure, апа er 22, rule 4, sub- · 


rule (2) of the Code of Civil Procedure, which provides that the defence which the legal 
representatives can make has to be appropriate to their character as legal 
representatives, it is observed : | 


* That emphatically out the character of the contest between the legal representatives 
and the appellant. The a t in substance is proceeding with its claim originally made against 
the deceased Raja Bahadur and it is that claim ch respondents 2 to 12 can defend in a manner 
appropriate to their character as legal representatives." 


Their Lordships referred, with approval, to the statement in Salmond's Juris- 
prudence on this aspect of the matter, that : 


“Inheritance is in some sort a legal and fictitious continuation of the personality of the dead 
man, for the representative is in some sort identified by the law with him whom he represents, 
the rights which the dead man can no longor wn or exercise in propria persona, and the obligations 
which he can no longer /n propria persona , he owns, and fulfils in the person of a Hving 
substitute. To this extent,,and in this fashion, it may be said that the legal personality of a man 
survives his natural personality, until his obligations being duly performed, and his property duly 
disposed of, his representation among the living is no longer called fort’ 


Proceeding on this principle, it is contended that the relationship between the 
director and the company was not Contractual, and that the breach of duty relied 
upon is not breach of contract, express or implied. It is contended that the founda- 
tion of the liability in this case can only be in negligence simpliciter which is a tort, 
the duty being not contractual. The argument proceeds that there being по case of 
unjust enrichment, the cause of action is not a claim even on quasi-contract, waiving 
the tort, to survive the wrong-doer's death. Our attention is drawn to section 20 
of the English Companies Act (section 36 of the Indian Companies Act, 1956) and 
section 21 of the Indian Companies Act, 1913, and reliance is placed on the decision in 
Beattie v. E. ФР Е. Beattie Ltd.*, where it has been held that the contractual force 
given to the articles of association by the Companies Act was limited to those pro- 
visions of the articles that applied to the relationship of the members in their capacity 
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as members, and did not extend to those provisions that applied to the relationship 
of the members and the directors as such. At page 218 of the report, it is observed : 


** They aro statements (referring to the observations of Astbury, J., in „Hickman v. Kent or 

Marsh Sheep-Breeders" Association, with regard to the true construction and tion 

of n 20, and they havetho result in the present case of preventing that section from cor, 
tractual force to the article as between the company and its directors as such.” 


It is pointed out that this decision has been followed by this Court in Krishna 
Rao v. Anjaneyalu*, But, in our view, it is unnecessary to consider, whether the 
articles, particularly relating to the directors and the Managing Committee referred 
to in the report of the Liquidators in support of their application, constituted a con- 
tract between the concerned directors and the company. It is sufficient for our pur- 
pose to hold that the management of the business was vested in the Managing Com- 
mittee, and the Managing Committee had control over the funds of The bank. The 
cause of action relied upon is not mere negligence, but a breach of duty, specifically 
undertaken by accepting the office as director and a member of the Managing Com- 
mittee. Reference was made by learned Counsel for the a pellants to Letang v. 
Cooper, pointing out that the tort of negli is firmly established. Certain obser- 
vations in the decision were referred to, but we find that they are of little help to the 
appellants in the tcase. The question there was as to the applicability of the 
provisions of the Law Reform (Limitation of Actions, etc.) Act, 1954 which ran thus : 


“ Provided that in the case of actions for for gence, nuisance or breach of duty 

whether the exists by virtue of a contract or of a pro n made by or under a statute or 

of any contract or an such provision) where the damages claimed by the plaintiff 

for negligence, nuisance or of duty consist of or include damages in respect of personal 

to any person, this sub-section shall have effect as if for the reference to six years there were 
substituted a reference to three years." 


The contention was that the above words did not cover an action of trespass to 
the person and that therefore the time bar was not the new period of three years, but 
the other period of six years. Lord Denning, M.R., after олай the now obsolete 
forms of action, observes :— 


“Tho tort of negligenco is firmly established. So із the tort of nuisance. These are given 
ee ee Then these are followed by words of the most comprehensive 
n: 


ү 
“ Actions for breach of d whether the duty, existe by virtue of а contract or of a provision 
made by or under a statute or independently of any contract or any such provision.’ : 


These words seem to mo to cover not only a breach of a contractual duty, or a statutory duty, 
but also а breach of any duty under thelawof tort. Our wholelaw oftort today proceeds оп the 
footing that there is a owed by every man not to injure his neighbour in a way forbidden 
by law. Negligence is a breach of such a duty.” 


The Court of Ap was, in that case, dealing with the provisions of the Limi- 
tation Act, and theo ations there are in relation to the language of the statute 
that was being construed. It is not an authority for the proposition that all 
negligence is a breach of duty, and therefore only a tort. 


Mr. V. K. Thiruvenkatachari also drew our attention to the passages in 
Halsbury's Laws of England, Third Edition, Volume 28, at page 19 : 
“The practice of a profession, art or calling which, fr its nature, demands specia 1 
Е ый caria El ite duty fo crc, to а reasonab extent, the amount of 
ty which it demands. 


amo 
of skill and ence which is usual in his profession or calling, orif he neglects to use the skill and 
experience w ch По posserses or the necessary degree of care demanded or professes, he will 
be liable for breach of contractual duty. In асо 
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It was pointed out that the recent case of the House of Lords in Hedley Byrne & 
Co., Ltd. v. Heller & Partners Ltd.!, established that there was no distinction between 
cases in which there is a prospect of physical injury and cases in which there is a 
pops of financialloss. Learned Counsel pointed out that even when financial 
oss 18 caused, and there is no physical injury, the prd could be in tort. Our 
attention was drawn to the Cumulative Supplement (1964) to the Third Edition 
of Halsbury’s Laws of England, where, with reference to the passage in Halsbury’s 
Laws of England above cited, the Supplement states as follows (for paragraph 17 
of volume 38) : 


“ There is no distinction between cases in which there is a prospect of physical injury and cases 
in which there is a prospect of financial loss. A person exercising a profession or calling is liable 
for failing to exercise due care and skill despite the absence of contractual relationship, if the n 
to whom his careless advice or information is given is relying on him to take the care in 
the circumstances, such reliance being reasonable, and he knows or ought to know that he is 
being relied on. Responsibility may, however, be expressly, disclaimed.” 


We are unable to see how the above would help the appellants in this case. It must 
be noticed that in the House of Lords’ case, there was neither a pre-existing contrac- 
tual or fiduciary obligation. The Head-note in Hedley Byrne ® Co., Ltd. v. Heller 
& Partners Lid 1, runs thus :— 


“If, in the ordinary course of business or professional affairs, a person seeks information or 
advice from another, who is not under contractual or fiduclary obligation to give the information or 
advice, in circumstances in which a reasonable man so asked would w that he was being trusted, 
or that his skill or judgment was being relied on, and the person asked chooses to give the infor- 
mation or advice without clearly so qualifying his answer as to show that ho does not accept 
responsibility then tho person repl рк IM duty to exercise such care as the circum- 
stances require in making his reply ; for a fai to exercise that care an action for negligence will 
lio if damage results.” 


Jt was pointed out in the course of the judgment that the duty to take care should 
. -not be limited to cases of fiduciary relationship in the narrow senso of relationship 
which had been recognised by the Court of Chancery as being of a fiduciary character. 
The House of Lords’ case, in our opinion, is not an authority for the position that 
even cases of breach of duty, where itis not contractual, must be founded on tort. 


There is a difference between negligence, which is tortious, and the neglect of 
some special duty, which a person has undertaken in ге, to some specified person 
ora group of persons. The latter, when there is a fiduciary relationship, would 
amount to a breach of trust. It is only negligence, which is tortious, that, subject to 
exceptions, dies with the poron In the latter, the liability of che person follows 
‘his estate, on his death. ough directors may not be express trustees, they are in 
the position of trustees, and their office is fiduciary. 


Section 88 of the Indian Trusts Act, II of 1882, emphasises the fiduciary character 
of the director of a company. It provides that, where a trustee, executor, partner, 
agent, director of а company, legal adviser, or other person bound in a fiduciary 
character to protect the interests of another person, avails himself of his character, 
and gains for himself any pecuniary advantage, or, where any person so bound enters 
into dealings under circumstances in which his own interests are, or may be, adverse 
to those of such other person, and thereby gains for himself a pecuniary advantage, 
he must hold for the benefit of such other person the advantage so gained. While, 
.under section 88, a person in а fiduciary position, who had gained an advantage, 
to himself, would be compelled to disgorge the gain, so as to bcenfit the person. 
whose interest he was fiduciarily bound to protect, section 95 of the Indian Trusts 
Act equates his position to that of a trustee in respect of hisliabilities and disabili- 
ties. Section 95 runs thus : 


“ The person holding горе іп accordance with any of tbe preceding sections (from section 
80 onwards of Chapter of certain obligations in the nature of trusts) of this Cha must, so 
far as may bo, omm tho same duties, andis subject, so faras шау be, to tho same liabilities and 
disabilities as if he were a trustee of the property for the person for whose benefit he holds it... . 
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In Palmer's Company Law, Twentieth Edition, at page 517, referring to the 
position of directors, aud in what sense they are trustees, it is stated : 
sare cee DO OnI ipd иша tn am eae end tee ае uper 


position of but differs considerably from that of ordinary trustees, and 
the strict rules cable to such trustees do not apply in all respects to directors. 


committee men or directors of a chartered corporation, who had misapplied its funds and 
committed breaches of its laws, were liable as trustees for ‘breach of trust’. In York and Noi tk 
Midland Ry. v. Hudson, rs who had improperly dealt with funds of the company were 
held liable as trustees. Romily, M. R. there said : 

' The directors are persons selected to the affairs of the company for the benefit of 
the shareholders, It is en offence of trust, which, i undertake, it is their duty to perform fully 
and entirely. A resolution by shareholders therefore that shares or any other species of property 
shall be at the disposal of directors, іза resolution that it shell be at the disposal of trustees ; in 
other words, that the persons entrusted with that property shall of it, within the scope of 
the functions delegated to them, in the manner best suited to benefit their cestui gue trust.’ 


The dual character of directors is, perhaps, best expressedf in Lord Selborne's words in 
С.Е. Ry. v. Turner*, where ho said : 


* The directors are the more trustees or the agents of the co —trustecs of tho company’s 
money and property ; agents in the transaction which they enter on behalf of the company. 
Sir George Jossel expressed himself similarly in Re Forest of Dean Etc. Co.*: 


* Directors are called trustees. They are no doubt trustees of assets which have come into their 
hands, or which are under their control.’” 


At page 518, the learned author states : 


“For most it is sufficient to say that directors occupy а fiduciary position and all 
the powers en to them are only exercisable In this fiduciary capacity." 


No doubt, as pointed out by Palmer, the fiduciary relationship of a director 
exists with the company, and the director is inno sense a trustee for individual 
shareholders. 


Passages to similar effect are found in Buckley on the Companies Act, Thire 
teenth Edition, At page 864 it is stated : 

“ The directors of a co fill a double character. are ts of the , and 
(Н) trustees for tho shareholders. of the powers Seed Jo E е 

Expanding the latter, at page 865, instances of the powers are given, as, for 
instance, of шо powa of approving transfers of shares ; of the power of all allotment 
of shares ; of the power of employing the funds of the company ; of the роке of 
making calls ; of receiving payments of calls in advance ; of the power of forfeiting 
shares ; etc., and it is pointed out that as trustees they may be rendered liable for 
their misuse of their powers. It comes to this, that the directors are trustees with 
reference to their powers of employing the funds of the company, and for misuse 
of this power they could be rendered liable as trustees. For the purpose of tho 
present discussion it is unn to consider what would amount to misuse, and 
when, in thecase of imprudencein the exercise of powers, it would amount to 
actionable negligence or crassa negligentia. 


Buckley summarises the position thus, at page 869 : 


“Tho assets of tho company are entrusted to the directors to be applied for certain defined 
objects, and they are responsible as for a breach of trust 1f they apply them to other objects." 


It is also noticed that the liability incurred by means of a breach of trust is поё 
discharged by liquidation proceedings, and does not die with the person (page 870). 


In Halsbury's Laws of England, Third Edition, at page 307, paragraph 616, 
it is stated thus : 


“ A director who has misapplied, or retained or become liable or accountable for any money 
or prorerty of the company, or who has been guilty of any breach of trust in relation to the company 
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nist make restitution or compensate the company for the loss. Where the money of the company 
has been applied for purposes which the company cannot sanction, the directors must replace it, 
however honestly they may have acted.............. 


х Tho estate of a deceased director has always been liable for his breaches of trust." 
In Buckley on the Companies Act, Thirteenth Edition, at page 678, with 


reference to theliability of the estate of the deceased director, the position is thus 
stated : 


“Before the enactment of Law Reform (Miscellaneous Provisions) Act, 1934, section 1 the 
maxim actio personalis moritur cum persona applied to prevent the estate of deceased directors, etc., 


being rendered liable in any proceedings were of the nature of an action of negli (as 
where it was sought to charge directors for loss beyond the amount of the money placed in their 
hands) or of the nature of an action for deceit (as where it was sought to charge rs on the 


ground of fraudulent misrepresentation in the prospectus). But it could always be rendered liable 
in respect of any claim in the nature of a breach of trust, as for payment of dividends out of capital.” 


In George-Browne, Handbook of Joint Stock Companies, Forty-first Edition, 
at page 374, it is stated: : 


“ In the case of the death of a director his estato remains liable for any breach of trust he may 
have committed (including any wron dealing with the com t property, such as a payment of 
dividend out of capital or salo of its assets at an e)" 


The distinction as to cases in which there is no survival of causes of action is 
found at page 182 of the book, where it is stated : 


“Tn regard to actions for deceit and other wrongs the principle ‘ actio personalis moritur cum 
persona’ may be mentioned. Under this principle, with regard to actions for wrongs, Independent of 
contract, done elther to or by a deceased person in his lifetime, his ipe personal representative could 
neither sue nor be sued. This is still so in some cases, e.g., defamation. Even at common 
law this principle is subject to the modification that where loss results to the estate of the plaintiff 
or direct profit to that of the defendant, the action survives to the extent of the loss or profit." 


In Williams on Executors and Administrators, Fourteenth Edition, volume 2, 
referring to the liability of the executor or administrator in respect of the acts of 
the deceased, the legal position is thus enunciated at page 1009 : 


“ The law which governs this subject is based partly upon tho characteristics which surrounded 
the ancient forms of action. Some forms of action, such as debt, trespass and trover, did not at 
common law survive agains! personal representatives. Others, such as detinue, levin and 
assumpsit, did so survive. F er, it was often possible to substitute a form of action which survived 
in place of some other, and possibly more appropriate, for which did not survive............ 


The general rule has been established from-very early times, with respect to such personal 
claims as are founded upon any obligation, contract, debt, covenant or other duty, that the right of 
action on which the testator or intestate might have been sued in his lifetime, survives his death, 
and is enforceable against his executor or administrator.” 


At page 1016, with reference to the directors, the legal position is stated thus : 


. “Formerly an action for damages for misrepresentation or negligence did not survive against 
the personal representatives of a deceased director of a company, except in so far as the estate of 
the deceased director had benefited directly from the resentation or negligence. Nor did 
the liability for untrue statements made in a prospectus er section 37 of the Companies Act, 
1929 (now replaced by section 43 of the Companies Act, 1948), survive. 


It is clear, however, that an action for misrepresentation or negligence now survives against 
the personal representatives of the deceased director. Similarly, the liability under section 43 of 
the Companies Act, 1948, which is liability in tort now survives, since the rock upon which the action 
against the personal representatives formerly foundered—the principle actio personalis. otc.—is 
now destroyed. Liability under the provisions of earlier Acts now replaced by section 333 of the 

mae eh Act, 1948, seems, however, to have been created by the Courts on a rather different foot- 
“ing. In Re Felton's Executor's case і, an action based on the corresponding section of the Act of 1882 
against the personal representatives of the deceased director was dismissed, not on the ground that 
the action was a personal one which died with the director, but on the ground that the procedure 
was inapplicable to the case of personal representatives.” 


Section 333 of the English Companies Act, 1948, corresponds to the old section 


165, there, that is, section 235 of the Indian Companies Act, 1913, or section 543 
of the present Companies Act. The liability which is enforced under the summary 
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procedure by these sections, and that is the liability that is sought to be 'agitated in 
the present proceedings, the learned author. points out, is not in tort, but on 
different footing, Of course, as pointed out by the learned author, at page 1017, 
the procedure by summons may not survive the death. 


In Flitcrofts Case, the directors of a limited company for severa! years presented 
to the general meetings of shareholders reports and balance-sheets in which various 
debts known by the directors to be bad were entered as assets, so that an apparent 
profit was shown though in fact there was none. Tho Shareholders relying 
on these documents, passed resolutions declaring dividends, which the directors 
тарты, paid. An order having been made to wind up the company, the liquida- 
tor applied under section 165 of the Companies Act, 1862, for an order on the 
directors to replace the amount of dividends thus paid out of capital. Referring 
to the position of directors, Bacon, V. C., observed : 


* One must have regard to tbe Hon of directors of a joint stock company. It is said they 
aro not trustees. _ that objection in general, I should say they are trustees and nothing 
else. They have interests o their own, but they are trustees of the money which may be collected 
by subscriptions, and of all the property that may be acquired, they have the direction and manage- 
ment of that property, and at the same time they have incurred direct obligation to the persons 
who have so entrusted them with their money. 


At page 527, it is stated : 


“ Then it has been gravely argued that because опо of the respondonts has become bankrupt 
no order can be made him or his estate, inasmuch as all that ho did was to commit a tort. 
Tt is no tort whatever ; it cannot be called a tort, nor is this an action for damages. If you 
establish that the man committed a breach of trust, you have only to count what is the amount of 
the liability arising out of that breach of trust, and there is the decree and the order made at once.” 


On appeal, Jessel, M. К. referring to the directors as quasi trustees for the com- 
pany, held that if they paid away the assets to the shareholders, they were liable 
to replace them. Brett, L.J., referring to directors, observed at page 535: 


* They are trustees for mco not for the individual shareholders. The li r 
and is to di towards 


represents the company, 
company owes them. It is therefore his duty when such a breach of trust as this is discovered to 


On this ground it was held that the Statute of Limitations was no bar. The 

ea of limitation was not available before 1890 for breaches of trust, and it was only 

the Trustee Act, 1882, which came into operation on the first of January, 1890, 

that the trustees were permitted, by section 8, to rely upon lapse of time, except in 

certain cases enumerated, in a subordinate clause, namely, where the claim was 

founded on fraud or where it was to recover trust property, retained by the trustes 
or converted to his use. This section was not confined to express trustees. 


In Ramskill v. Edwards, the directors of a company advanced some moncys 
of the company upon an unauthorised security, and two sums so lent were lost. One 
of the directors, against whom a judgment had been obtained by the company for 
the amount lost, commenced the action claiming contribution from his co-directors 
and the administrator of one of his co-directors, who had died since the issue of the 
writ. On behalf of the deceased director the claim for contribution was sought to 
be met with the plea that inasmuch as the director was dead, his estate could not 
be made liable. Pearson, J., overruled the objection observing : 


“It was undoubtedly a bold contention, and if it succeeded, the result would be that any 
+ defaulting trustee would have only to die, and his estate would cease to be liable for his 
misfeasance. Not onty is there no authority for such a proposition, but it seems to me that it 
would be most pernicious to allow it.” 
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This decision is sought to be distinguished for the appellants as a ease of claims 
for contribution by one of the directors, who had been called upon to pay the amount 
by the company. But the Court had to go into the question of the primary liability 
of the d director to the company to make him liableto contribute. - 


In Re Sharpe, Re Bennett, Masonnic and General Life Assurance Company v. 
Sharpe, by the articles of association of a company incorporated in 1868, it was. 
provided that interest on the money paid upon the share should be paid to the share- 
holders until otherwise determined by the directors ; and that no dividend or bonus 
should be payable except out of the profits. No profits were made by the company ; 
but the directors paid interest to the shareholders out of the capital of the company 
until 1878, when the Board of Trade interfered and the directors ceased to pay 
interest. On the company being wound up in 1886, the liquidator commenced 
an action in 1889 against the personal representatives of one of the directors, who 
had been functioning as such from 1869, till his death in 1883. The liquidator 
sought to make the estate of the deceased director liable for the money paid as 
interest to the shareholders out of capital, while he was a director. For holding 
that the payment of interest out of Capital, when there were no profits, was ultra vires, 
notwithstanding the clause in the articles of association and that, the directors being 
in the position of trustees, the Btatute of Limitation was no bar to the action (being 
prior to 1890). Lindley, L. J., observed : 


“ As soon as the conclusion is arrived at that the co s monoy has been applied by the 
directors for purposes which the company cannot sanction, it follows that the directors are liable to 
Teplace the money, however, honestly they may have acted.” 


It is further observed at page 167: 


“ Now a director of a company is certainly not a mere agent. It is his duty, amongst other 
things, to protect tho company and to enforce its rights oven against himself, and the conflict between 
Gn eek aes n o s me paia De rompan s money prevents the Statute of Limi- 
tations from app. to an action bro against him by company in order to recover soch 
money. Altho it is true that the company may bo set in motion by other persons, it is by по. 
means easy to do so, and these considerations have induced the Courts to treat а сайот 
of the money of а co by its directors as a breach of trust to which the Statute of tations. 
Bes no араа while they are directors. See Flitcroft's case, which is a clear decision 
of this Court on this very point. The liability fw disector ра Ыал bene tented ane: 
pner end that the Statute of Limitations would not apply, evon after a director 

ceased to bea p^ 


At page 170 of the Report, there is a further observation, in considering what 
interest should be awarded, that: 


“ The trustee is treated as if he had the funds still in his hands.” 


In Re Faure Electric Accumulator Company®, it is observed that if directors of 
alimited company apply the money of the company for purposes so outside its powers 
that the company could not sanction such application, they may be made personally 
liable as for а breach of trust : but if they apply the money of the company, or 
exercise, any of its powers, in a manner which is not ultra vires, then a strong and 
clear case of misfeasance must be made out to render them liable for a loss thereby 
occasioned to the company. Кау, J., discussing the real position of the directors 
of a joint stock trading company, on a summons under section 165 of the Companies. 
Act, on the liquidation of the company, while no imputation whatever was made прот 
the honesty or the honourable conduct of any of the directors, but it was alleged 
that they had committed breaches of trust in making certain payments out of the 
moncys of the company and in permitting the transfer of certain of ics shares, 
observed at page 150 of the report thus ° 


t, 
that they are * trustees for the company: Fiüferofi's case*. In that and other respects they 
Е extent trustees’ (Lindley on ишен еее ешш in 
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tho affairs of the company, for the benefit of the shareholders; it is ап office of trust, which 
if they undertake, it is their to perform fully and entirely.’ They certainly are not trustees in the 
senso of those words as used with reference to an instrument of trust, such as a marriage settlement. 
or a will. One obvious distinction is that the property of the company is not legally vested in them. 
Another and perhaps still broader difference is that they are the managing agents of a asso- 
ciation, and such control as they have over its property, and such powers as by the constitu n of 
the company are vested in them, are confided to them for widely different from those which 
exist in the case of such ordinary trusts as I have referred to and which ire that a discre- 
ton should be given to them. Perhaps tho nearest analogy to their position would be of the 

agent of a mercantile house to whom the control of its perty and very powers 
for the management of its business are confided ; but there is no analogy which is absolutely perfect. 
Their position is peculiar because of the very great extent of their powers and the absence control, 
except the action of the shareholders of the company.” 


Reference was made to the observation of Jessel, M. R. in Re Forest of Deam 
Coal Mining Company}, that the directors v 


‘are no doubt trustees of assets which have come into their hands, or which are under 
their control, but they are not trustees of a debt due to the company.’ 


The case Concha v. Merrieta*, though not a case of directors of а company, 
effectively illustrates the scope and limitation of the maxim. It related to the estate 
of a father who, under the law of Peru, was entitled to administer the estate of his 
infact child, and to receive for his own benefit the income during the child's ОШ, 
It was alleged in the case that the father,during the infancy of his daughter, impro 
sold a part of her property for much less than it proved to be worth. After his death 
the daughter claimed compensation out of his estate for the loss occasioned by the 
disavantageous sale. It was held that the father stood in such a fiduciary position 
towards the daughter that the rule actio personalis mortiur cum persona did not 
apply to the demand, and that, as the sale had been made without justification, 
the father's estate must account for the amount which would have been received 
from the property had it been retained in specie. It should be noted that it 
was not a caso of any unjust enrichment and the estate of the wrongdoer had 
not benefited by the sale. Dealing with the applicability of the maxim actio personalis 
etc., Cotton, L. J., observed at page 553: 


“ It is true that no action for a tort can be revived or commenced against the representatives 
of the person who committed it ; but the case is different where the act is not a mere tort, but 
is a breach of a quasi-contract, where the claim is founded on breach of a fiduciary relation, or on 
failure to perform a duty. Here the father, though I do not call him a trustee, was in a position 
in which he owed duties of a fiduciary character to his daughter. In the very careful Judgment of 


Lord Justice Bowen in Philips v. Н * cases depending on breach of contract, express or im- 
plied, are excepted from the t. ете ii Pint не саа оозе ontra, оре шр ов 
а contract that a man will faithfully orm the duties which he has undertaken. Juan Jose Concha 


undertook a duty in consequence of his position, and losses arising from his breach of it can be follow- 
ed up against his estate.’ 


Adopting the observation of the learned Lord Justice, the director in the case 
of a company undertakes a duty in consequence of his position, and louses arising 
from his ch of it could be followed up against his estate. 


In Re Lands Allotment Company, it was held that, where directors, who had 
no power to invest the capital of the company in the shares of other companies, so 
invested, they were guilty of breach of trust. Holding that the directors of the com- 
pany were trustees as to moneys of the company which had come into their hands, 
or were under their control within the meaning of the Trustee Act, 1888, the directors 
in question in that case were held protected by the Statute of Limitations, as their 
protection was not taken out by the exceptions. At page 631, Lindley, L. J., observed: 


“Then, if it was an improper transaction, all those directors who were to this improper 
investment, for in this point of view it was improper, would naturally obviously be liable to 
make the MODE: oa eis ажа sedere We are asked to say that tho directors aro 
liable for these moneys upon the footing that they committed a breach of trust, but that they aro 
not entitled to the benefit of the Statute of Limitations which was passed for the benefit of trustees. 
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I cannot be a party to any decision so supremely absurd. Although directors are not properly 
speaking trustees, yet they have always been considered and treated as trustees of money which comes 
to their hands or which is actually under their control; and ever since joint stock companies were 
invented directors have been held liable to make good moncys which they have misapplied upon 
the same footing as if they were trustees, and it has always been held that they are not enti to 
the benefit of the old Statute of Limitations because they have committed breaches as trustees." 


Kay, L. J. observed, at page 638 : 


“ Now, case after case has decided that directors of trading companies are not for all 
purposes trustees or in the position of trustees, or quasi trustees, or to be treated as trustees in every 
sense ; but if they deal with the funds of a company, although those funds are not absolutely vested 
in them, but funds which are under their control, and deal with those funds in a manner which is 
beyond their powers, then as to that dealing they are treated as having committed a breach of trust. 
I do not believe that there has over been any deviation from the language of the late Sir George 
Jessel in tho case of Re Forest of Dean Coal Mining Company |. Sir George Jessel said this : 


* Directors are called trustees. aro no doubt trustees of assets which have come into the” 
hands, or which are under their control, but they are not trustees of a debt due to the company.’ 
So that, when they get assets of the compony under their control, or into their hands, and 


deal with them in a way which із beyond the powers of the company, their are liable as for a 
breach of trust." s 


. The law in India, regarding the nature of the liability of directors has not been 
different. In New Fleming Spinning & Weaving Company v. Kessow]i Naik*, a decision 
of Scott, J., in Original Crvil Jurisdiction the suit was instituted by the Official 
Liquidators of the plaintiff company against the directors of the company and the 
Official Assignee of the estate and effects of the partners in the firm of Nursey 
Kessowji & Company, one of the partners of which firm was also a director of the 
company in liquidation. The action was founded on the claim that the directors 
began to borrow money upon the credit of the company in liquidation far in excess 
of the legitimate wants of the company, and to pay over the moneys so borrowed to 
the firm of Nursey Kessowji & Company to be used by that firm in speculative 
business. The latter firm failed having in its hands, when it stopped payment, a sum 
of over Rs. 8,80,000, belonging to the company іп liquidation. The liquidators char- 
ged the directors with gross negligence in raising loans or permitting them to be 
raised and in permitting moneys 80 borrowed to remain in the hands of the firm 
which failed to be applied by that firm to its own purpose. Two of the directors 
died after the institution of the suit, and the sons of one were made parties. Consi- 
dering the question аз to the e against the sons of the liability of the 
deceased director, the learned Judge said (at page 397) : 

“ Tho rule of common law on this point was laid down by Lord Mansfield (Cowp. 376) : 

‘Where property is acquired which benefits the testator, then an action for the property shall 
survive against the executor.’ But the Courts of Equity have extended this Liability to the representa- 
tives of a person who stood in a fiduciary position, even where the estate has not been benefited by 
the breach of trust— Walsham v. Staunton*. It was urged on behalf of Sakerchand Nagerdas (the 
deceased director) that his liability, if any, did not survive his death as a charge on his because 
it was, at the most, a mere personal default productive of no benefit to his estate. Two known 
Cases were cited in support of this contention—Overend, Gurney & Company v. Gurney * and Ро v. 

*. But neither of-those cases are on all fours with tho present case. In the first case Lord 
Hatherley, in his judgment, says that he would have decided differently if the charge had been one 
of a breach of trust in the disposal of money actually entrusted to the care of the defendants. In 
the second case Lord Chemsford, in his judgment, expressly stated that thecasebefore him was not 
one of breach of trust, but of inducing people to su be by deceit and misrepresentation. The 

t case is one distinctly of breach of trust ; and the English law is clear on that point. It is 

aid down by Sir W. Grant in Montfort v. Cadogan’, where he says : 

* A question was raised by Cadegan's executors, whether, as this was a mere personal default 
productive of no benefit to his estate, his assets are Liable to make compensation.’ But in Scurfield 
v. Howes’, tho trustee’s estate had dorived no benefit from the breach of trust, and in Adam v. 
Shaw*, Lord Redesdale says : 

“It has been constant habit of Courts of Equity to charge persons in the charactor of trustees 
with the consequence of a breach of trust, and to charge their representatives also, whether they 
deprive benefit from the breach of trust or not.' 


1. (1870) L.R. 19 Ch. D. 450 5. 6Н.1„ 393. 

2. (1885) ІІ.К. 9 Bom. 373 6. 17 Ves. 499, 

3. 1DJ.& 8. 678. 7. 3Bro.C.C. 90. 

4. L.R.4 Ch. Ap. 701. 8. 1 Sch.& Læ. 243 


Ij - RAMASWAMY IYER У. BRAHMAYYA & CO. (Natesan, J.). 259 


I have already said that misfeasancoof a director constitutes a breach of trust. Itis more than mere 
négligence, which consists in the omission to do something which a reasonable man would do, 
or the dolng something which a reasonable man would not do. Negligence depends upon the public 
duty which is incumbent upon everyone to exercise due care in his daily life ; but a breach of trust 
depends upon the neglect of some special duty undertaken in regard to some specified person or 
body oi perone In the former case the liability dies with the person ; 1n the latter it follows his 
estate г his death.” 2 

This case has been followed by thisCourt in Ramaswami v. Streeramulu Chetti}, 
That case arose out of an applicationunderthe Indian Companies Act, 1882, by the 
Official Liquidator, praying that the directors of the company in liquidation be 
ordered to pay over to him a sum of money which had been improperly distributed 
among the shareholders. Of Course, the question was whether Article 35 of the 
Limitation Act would apply to an application. We are not on that point. But, 
while considering the nature of the act, it was observed : 

* On the question whether the act сати of was a breach of trust or not wo -may point 
out that in an application under section 165 of the English Companies Act, 1862 (which corres- 
ponds with section 214 of the Indian Com: es Act, 1882), ıt was held that the relationship of trustees 
and cestui que trust subsists between the directors of Joint Stock Companies and the shareholders," 


and The New Fleming рн and Weaving Company, Ltd. v. Kessowfi Naik? 
was relied on, amongst others, for the proposition that the misfeasance of a 
director was a breach of trust. 


Again in Malik v. Thiruvengadaswami Mudaliar*, another Division Bench of this 
Court has relied upon the above case, The New Fleming Spinning and Weaving Co 
Limited v, Kessow]l Naik*. There the question arose whether where a director is 
ordered to pay in misfeasance proceedings a sum of monty, he can be arrested in 
execution proceedings, though he was a pauper and was quite unable to raise the 
money to discharge the decree. This Court held that the director of а company 
occupied a fiduciary position with regard tothe members of the company, and relied 
upon the above cases of The New Fleming Spinning and Weaving Limited v. 
Kessowfi Naik’, and Ramaswami v. Stre Chetty}, : 


Our attention has not been drawn to a single case where a claim against a 
director, based on a breach of trust, has been held not to survive against his estate 
in the hands of this legal representatives. In Phillips v. Homfray*, the cause of action 
was in tort, and there was no pre-existing fiduciary relationship. It was not a case 
ofa breach of trust, and, Bowen, L. J., taking up for consideration the truelimit and 
meaning of the rule that personal action dies upon a defendant's death, and whether 
there was, or could be, in the circumstances raised by the case, a profit received by 
his assets, which the plaintiffs could follow, ob at page 454 : 


** The only cases in which, apart from questions of breach of contract, express or implied, a 
remedy for a wrongful act can be ed against the estate of a deceased person who has dono the 
act, appear to us to be those in ch property, or the proceeds or value of property, belonging to 
another, have been appropriated by the deceased person and added to his own estate or moneys. 
In such cases, whatever the original form of action, it is in substance brought to recover property, 
от its proceeds ог value, and by amendment could be mado such in form as well as in substance. 
In such cases the action, though arising out of a wrongful act, does not die with the person. The 

roperty or the proceeds or value which, in the lifetime of the wrong-doer, could have been recovered 
rom him, can be traced after his death to his assets and recaptured by the rightful owner there.” 


That case established only one of the exceptions to the applicability of the maxim 
actio personalis moritur cum persona in a case of tort—claim for recovery by 
appropriate form of action, when there was enrichment of the tort-feaser’s estate. 


The other two cases, Peek v. Gurney* and Geipel v. Peach®, relied upon for the 
appellants are also cases of tort. It is observed in Geipel v. Peach? at page 114 : 


“ There being then a tort, although it is one created or modified by statute, it seems to mo that 
such a tort has in general all the or incidents of a common law tort, and that an action in 





1. 
2. I.L-R. 9 Bom. 373. ‚ 393. 

3. (1949) 2 M.L-J. 604 : LL.R. (1950) Mad. 6. L.R. (1917) 2 Ch. D. 108. 
2: AIR. 1950 Mad. 208. 
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respectof it is amenable to the maxim actio personalis moritur cum и, having 
P to the fuck thet the statutory АЫ fa ao analogous to the old ЕНУ or десей.” 


We have also the decision of the Lahore High Court in Peoples Bank of Northern 
India. Limited v. Des Кајі, and Peoples Bank of Northern India, Limited v. Hargopal*® 
In Peoples Bank of Northern India, Limited v. Des Raj}, the case arose out of a suit 
by a bank against two directors of a branch office for compensation for misconduct 
in sanctioning a loan in violation of the rules. Pending the suit, one of the directors 
died, and the contention was raised by the sons, who had been brought on record 
as legal representatives, that the right to sue did not survive against them. It was 
urged that the suit was really for compensation for loss alleged to have been suffered 
by the bank due to tortious acts, independent of contract, committed by the deceased 
director. Jai Lal, J., dealing with this contention observed : 


“Tn the first Ido not agree that the suit is for compensation merely for a tort committed 
by pel. “It is a suit for breach of a fiduciary obligation towards the bank by and 
thus out of the breach of a quasi-contract. Hargopel was one of the local directors of the 


bank and according to the rules governing the conduct of the local directors һе was not competent 
to sanction this loan and he defiled those rules fradulently. Such rules must be deemed to be а con 
tract between the bank and RecA AU Tay De, EG A vee ee урагы 
Qounsel according to the English Law, a suit for compensation for а mero tort does not survive 
against the legal representative of the person who committed the tort, but the law in India appears 
to be different in this respect.” 


Reference was made to the decisien in Phillips v. Homfray, and the observation 
of Baggallay, J., in that case, and of Cotton, L. J., in Concha у. Murrieta*, which we 
have referred to already. | Jai Lal, J., held that Phillips v. Homfray?, was not authority 
in support of the contention that there was no survival ofthe cause ofaction. For 
upholding the liability of the legal representatives, reliance was placed in that case 
also on section 306 of the Indian Succession Act. While accepting the contention 
that under the Indian Succession Act also the right to sue would survive against 
the legal representatives of the deceased director, the learned Judges observed, with 
reference to the language of section 306 thus :— 


“Tt is true that the section governs the liability of the executors and administrators, but there 
is no reason to hold that the ility of the heirs, who have not taken out probate or letters of 
administration, stands on a different footing." $ 


But we have pointed out in theearlier part of this judgment that our Court in 
Arunachalam Chettlar v. Subramania Chettlar*, has taken the view that section 306 
is confined to executors and administrators of a deceased person, and does not apply 
to the heirs and other legal representatives. The other two Lahore cases, above 
cited, also place reliance on section 306 of the Succession Act. 


We may point out that in Official Liquidators v. Jugal Kishore,* Harries, J., also 
has dissented fom the view as to the applicability of section 306 of the Indian Succes- 
sion Act, expressed in the Lahore decisions. There is a full discussion of the sco 
of section 306 of the Succession Act, with particular reference to the reasoning in the 
decisions of the Lahore High Court and Harries, J., holds : 


* In my t, however, the present applicants can obtain no assistanco whatsoever from 

the provisions of section 306, Succession Act. terms that section only gives the right to continue 

an executor or administrator of the deceased defendant or opposite party. The 

section does not give a right to continue proceedings heirs as representing an estate. ... The 
terms ‘executors or administrators’ are defined in n 2 of the Act. 


When terms are defined in an Act of the Legislature, such terms must be given the meanings 
contained in the definitions wherever the terms are used in a statute, unless it is clear that they must 
be given some different meaning." 


In view of the decision of the Division Bench of this Court, cited above, as to the 
limitations in the applicability of section 306 of the Indian Succession Act, we would 
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4. К L.R. 40 Ch. D. 543. 
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rest our decision, that the cause of action survives in a case like the present, against 
the legal representatives, on other grounds. The foundation of the liability is not 
on mere tort, but on the breach of fiduciary relationship, the failure to perform duties 
undertaken by a person in the position of a trustee. The liability in such cases is 
аз on a breach of trust, or, as observed by Cotton, L.J., in Concha v. Murrieta}, 
on breach of a quasi-contract. Not being laid on tort, in the light of the foregoing 
discussion, the maxim actio personalis moritur cum persona does not apply to the 
present claim by the Liquidators and there is survival of the claim against the 
appellants. 


Of course, we do not say that the maxim has no application at all to cases out- 
side torts. Contracts of purely personal nature, such as contracts for personal 
service, will get discharged by the death of either party. Claims for restitution of 
conjugal rights, custody and the like, will also get extinguished. But it will be seen 
that the extinction is by reason of the very nature of the claim—the impossibility of 
enforcement. Doubtless, the liability of the representative originates from and 
depends entirely upon, the liability of the deceased, so that a representative would 
have all the defences open to the deceased, and could rely upon any period of limita- 
tion which the deceased could have maintained. The liability is of the estate of the 
deceased and the representative cannot rely upon any limitation period which the 
deceased himself could not have set up. The contention that there is no survival 
of the cause of action against the estate of Swaminatha Iyer, now represented by his 
sons, fails, and the first point is thus found against the appellants. 


We shall now take up for consideration the question whether the claim against 
the appellants is barred by limitation. This question involves the interpretation of 
section 45-D of the Banking Companies Act. We have heard able arguments, 
presented with considerable lucidity, on the rather complex question, as would be 
seen presently, from Mr. V.K. ‘Thiruvenkatachari, learned Counsel appearing for 
the appellants, and from learned Counsel for the Official Liquidators, and we have 
given our most anxious Consideration to the points raised. 


It would be convenient, if a few relevant dates are set out once again. The peti- 
tion for winding up of the company was presented on 26th July, 1947. А Provisional 
Liquidator was appointed on 19th August, 1947, and after the passing of the order for 
winding up on 5th November, 1947, the present respondents were, by order dated 
12th January, 1948, appointed Official Liquidators. already seen, ап application 
under section 235 of the Indian Companies Act was taken out even in 1950. Before 
final orders were passed thereon, Swaminatha lyer, the director, whose sons are 
the present appellants, died on 16th August, 1959. The present proceedings 
under section 45-A and section 45-B of the Banking Companies Act against the 
representatives of the deceased director was filed on 25th January, 1963. Of the 
three counts, on which the claim is based, the first count, viz., payment of dividends 
out of capital, is stated to be between years 1941 and 1946. Misapplication of 
the funds of the bank, by utilising the same for the purchase of the Coorg Coffee 
Plantations Limited, is stated to have commenced from about 11th August, 1945, 
and continued till the crash of the bank. Under the third count, improper advances, 
fictitious advances of loans, by the Managing Director, to cover up fraudulent abstrac- 
tion of funds etc. the liability starts, the earliest, from 8th March, 1945. 


There can be no doubt that prior to the Banking Companies Act, as the summary 
procedure under section 235 was not available against representatives, action against 
representatives would be governed by the law relating to the limitation of suits in 
such cases. It is only by virtue of the provisions of the Banking Companies Act 
(LII of 1953), which came into force on 30th December, 1953, giving exclusive 
jurisdiction to the High Court, that proceedings against representatives have been 
initiated under the provisions of sections 45-A and 45-B of the Banking Companies 





1. (1889) L.R. 40 Ch. D. 543, 
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Act. The Act (LII of 1953) was preceded by an Ordinance containing similar 
provisions, the Ordinance coming into force on 24th October, 1953. 


The principal contention on behalf of the appellants is that, as on 24th October, 
1953 all the claims against the representatives in respect of the cause of action would 
be barred by limitation. It is contended that the appropriate article applicable 
to the claims will be Article 36 of the Limitation Act. It is submitted that even if 
Article 120 should be applied, even the latest of the items for which the directors 
were sought to be made liable, being dated 5th July, 1947, the whole claim would 
be barred by limitation. Learned Counsel for the appellants contended that if a 
suit would be barred on 24th October, 1953, to the extent the suit was barred, the 
application under the Banking Companies Act would beequally barred. As contended 
by Mr. V.K. Thiruvenkatachari, the test no doubt would be whether the application 
filed on 25th January, 1963, would be in time, if it has been filed as a suit against the 
deceased Swaminathalyer. Itis wellsettled that, unlessa statute otherwise provides 
the limitation for a suit must be determined by the law of limitation prevailing at 
the time when the suit is instituted, and this brings for consideration the scope and. 
interpretation of section 45-O of the Banking Companies Act. 


Section 45-O, under the marginal heading ‘ Special period of limitation’, is 
found in Part Ш-А of the Banking Companies Act, which is headed ‘ SPECIAL PRO- 
VISIONS FOR SPEEDY DISPOSAL OF WINDING UP PROCEEDINGS.’ Section 45-O runs 
thus : : 


“ Section 45- O—f(1) осе aerea ps ird the contrary contained in the Indian Limitation 
Act, 1908, or in any other law for the being in force, in the period of limitation for 
ast or аррсиЦ Dy a company which is being wo , the period ing from 
the duto 0 the presentation of the petition for [the winding-up of tho banking company be 


(2) Notwithstanding anything to the contrary containfd in the Indian Limitation Act, 1908, 
or section 543 of the Companies Act, 1956, or in any other law for the time being in force, there shalt 
be no period of limitation for the recovery of arrears of calls from any director of a banking com- 
pany which is being wound up or for the enforcement by the banking company against any of its 
directors of any based on a Contract, express or lied ; and in respect of all other claims by 
the banking company against 1i diretora, the period o limitation shall be twelve years from the 
date of the accrual of such claims (or five years from the date of the first appointment of the 
Hquidator, whichever із longer). 


а ООо зу o ee RON ск буны рн {or tis т ызага tes Dee 
to со of which а onfor the 
реше! before the pin DELE of the Banking Mise im (Amendment) Act, 1955." 

Part III-A, now current, in which section 45-O is found, was broughtin авап 
amendment of the Banking Companies Act, 1949—Act LII of 1953, substituting the 
present Part Ш for the former Part III. Amending Act, LII of 1953, came into force 
on 30th December, 1953, The amending Act was preceded by an Ordinance, Ordi- 
nance IV of 1953, dated 24th October, 1953, containing similar provisions. It is 
the interpretation of section 45-O as found in the Ordinance dated 24th October, 
1953 and subsequently replaced in the Act, that we are now called upon to consider. 


A reference to the prior provisions of law relating to the Banking Companies is, 
in our view, necessary. The Companies Act of 1913, as originally enacted, applied 
to all kinds of companies, including banking companies. Summary pr j 
for misfeasance, breach of trust etc., against delinquent directors and oficera of the 
company were provided for under section 235 of the Companies Act, and by clause 
(3) of section 235 it was provided that, “The Indian Limitation Act, 1908, shall apply 
to an application under this section as if such application were a suit.” In 
1936, the Act as a whole was substantially amended, and among other amendments, 
thetimelimit in section 235 clause (1) was enlarged by introducing into it a timelimit 
of three years within which the Official Liquidators, a creditor, or contributory, 
should or might launch нген шос ; and the old sub-section (3) apply- 
ing the Limitation Act was removed altogether. Under section 235 (1) an appli- 
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cation by the Liquidator could be made within three years from the date of the first 
appointment of the liquidator in the winding-up or of the misapplication, retainer, 
misfeasance, breach of trust etc., whichever is longer. The effect, as would be seen, 
was to give an extended period of limitation. In Narasimha Ayyangar v. Official 
Assginee of Madras, this Court had held that the directors of a company were not 
express trustees within the meaning of section 10 of the Limitation Act, and could 
consequently plead the bar of limitation. То section 235, as it stood unamended 
then, the Limitation Act applied, and it was found in that case that, whether Article 
36 or Article 120 applied, the claim was barred. It will be interesting to note that 
Beasley, J., in his judgment in the same case, in the Original Jurisdiction which. 
was affirmed, observed that he arrived at his conclusion : 


“ with great reluctance, because I am of opinion that in this country it must necessarily take 
a very long time before the Official Liquidator appointed in the winding up is able to bring to light 
acts of misfeasance on the рагі of the company’s directors.” 


By the amendment of the Companies Act in 1936 by (Act XXII of 1936), certain 
Special provisions were added in respect of banking companies in Part X-A, and in 
1946 the Banking Companies (Inspection) Ordinance came into force. In the same 
year, was passed another Act, the Banking Companies (Restriction of Profits) Act. This 
was followed up by the Reserve Bank oF India (Temporary Amendment) Ordinance, 
1947, and then we got the Banking Companies Act X of 1949. This Act, entitled 
the consolidating and amending Act of thelawrelatingto Banking ‘Companies’, pro- 
vided by section 2, that the provisions of the Act,shall be in addition to, and not, 
save as otherwise expressly provided by the Act, in derogation of the Companies Act, 
and any other law for the time being in force. This has replaced Part X-A of the Com- 
panies Act. In the Banking Companies Act, as originally enacted, Part DI-A, provid- 
ing for certain special provisions for speedy disposal of winding up petitions, was not 

t. By Ordinance XXIII of 1949, Part III-A, consisting of sections 45-A to 

5-H was first inserted in the Act on 19th бешер 1949. This was later replaced 

by the Banking Companies (Amendment) Асї of 1950, which came into force on 

18th March, 1960. The Amending Ordinance of 1949 and the Amendment Act of 

1950, introduced into the Act a special provision in regard to limitation, providing 
an extended period in certain cases. Section 45-F of Part III-A runs thus :— 


“Notwithstanding anything to the contrary contained 1n the Indian Limitation Act, 1908 
(LX of 1908), or any other law for tho time being in force, in computing the period of tation 
prescribed for any suit or application bya company, of one year immediately 
preceding the date of order for the winding-up of the banking company shall be excluded." 


Then came the Banking Companies Ordinance XXIV of 1953, completely 
overhauling the then existing Part I-A already referred to. The former sections were 
deleted, and sections 45-A to 45-X providing, as it were, a complete code in respect- 
of banking companies in liquidation, introduced. Section 45-F went out of 
the scene, and section 45-O, above set out, providing special period of limitation, 
came into force. 


It may be necessary here to point out that there was a further enlargement of 
the period of limitation specified in section 45-O, wherein by Act XXXIII of 1959, 
which came into force on 151 October, 1959, to sub-clause (2) were added the follow- 
ing words, atthe end of sub-clause (2): “ от буе years from the date of the first 
appointment of the liquidator, whichever is longer." Section 45-O, as unamended 
in 1959, provided for the third category in sub-clause (2) of section 45-O, a period 
of twelve years from the date of the accrual of the cause of action only. 


While interpreting section 45-O, we have to bear in mind the overriding force 
of Part Ш-А of the Banking Companies Act over other laws, and the exclusive juris- 
diction, conferred on the High Court with reference to claims in respect of banking. 
companies. Section 45-A provides : 
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pi he Кеш Of tiis Part and The гик mene Uereander fhal! Dave ЕЯ Do vt DRM REDE 
anything inconsistent therewith contained in the es Act, 1956, or the Code of 
Procedure, 1908, or the Code of Criminal Procedure, 1898, or any' other law for the time being 
force or any instrument having effect by virtue of any such law but the provisions of any such la 
-or instrument in so far as the same are not varied by or inconsistent with the provisions of this Part 
^or rules made thereunder shall apply to all procoedings under this Part." 


a5 


Section 45-B confers exclusive jurisdiction on the High Court to entertain and 
decide any claim made by or against a banking company, which is being wound up. 
‘The non-obstante clauses in sub-clauses (1) and (2) of section 45-O further emphasise 
the overriding effect of the provision as to limitation in Par: MI-A. Sub-clause 
(3) of section 45-O expressly states that the provisions of the section, in во far as they 
relate to banking companies being wound-up, shall also apply to a banking company 
in respect of which a petition for the winding-up has been presented before the com- 
mencement of the Banking Companies (Amendment) Act, 1953. The language is 
‘quite clear that the section applies to winding up proceedings in respect of a banking 
company, which were pending at the time the Act of 1953 came into force, having 
‘commenced on a winding-up petition presented before, the commencement of the 
Act. ; A 


~ 


r 


To take up first, sub-clause п) of section 45-O, it will be seen that, while the 
earlier Act of 1950, provided for the exclusion of a period of one year 
immediately before the date of the order for winding up, in computation of the 
period of limitation, the effect of sub-clause (1) is to arrest the running of limitation 
‘after the presentation of the petition for winding up of the banking company. Опе 
‘of the principal contentions of Mr. V.K. Thiruvenkatachari in regard to the effect 
of section 45-O is that sub-clauses (1) and (2) are mutually exclusive. Itis the conten- 
tion of the learned Counsel that sub-clause (2) provides for a special. period of limita- 
‘tion as regards claims against directors, and that sub-clause (1) would apply only to 
claims against others by the banking company. Now, so far as sub-clause (1) is 
‘concerned, it does not repeal or purport to prescribe a period of limitation different 
from the Limitation Act or any other law. But it provides that in computing the 
period of limitation the period commencing from the date of the presentation of the 
petition for winding up shall be exclud Section 45-O (1) comes into play in 
applying the period of limitation prescribed by the Limitation Act where applicable, 
‘от by any other law in force, as may be applicable. Of course, the provision being 
Тог exclusion of a period of time in the computation of the limitation period accord- 
ing to the law, applicable, it necessarily assumes that the period according to the law 
-of limitation had commenced. There can be no exclusion unless an occasion has 
arisen for computing the period and the period was running out on the date of the 
presentation of the petition. It п y follows that limitation had commenced 
to run before the presentation of the petition for winding up, that is, the cause of 
action must have arisen before the initiation of the winding up proceedings. Only 
then can the running of time be arrested from the date of the presentation of the 
winding-up petition. That this is the true legal position has been held in a case relat- 
‘ing to this very company in Brahmayya & Co. v. Mohammedsa!, Rajamannar, С.Ј., 
observing: — . 


** The provision for exctusion indicates that the date from which the period of limitation is to 
"be computed is before the date of the presentation of the petition ....Suffice it to say that the 
ites hs es 45-O (1) does not permit its application to a case where the cause of action for 
io Ori E o make co appia on accrued to the company in liquidation after 

‘the presentation of the winding up peti ” 


While the effect of sub-clause (1) is to nullify the principle that time, which has 
once begun to run, will, as a rule, continue to do во, even though subsequent events 
occur, which make it impossible that action should be brought, and which rule holds 
good with respect to all limitation enactments, (Vide Halsbury's Laws of England, 


1. (1959) 1 M.LJ. 294: AIR. 1959 Mad. 366. 
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Third Edition, volume 24, page 197 and section 9, Indian Limitation Act, 1908), 
sub-clause (2), in fact, while removing the limitation on certain actions, provides 
also a special period of limitation in certain cases. Directors of companies, who 
had been in a special position of privilege and responsibility in relation to the bank- 
ing company, are placed in a special category, and limitation of claims against them 
are dealt with under this sub-clause. Sub-clause (2) deals with three classes of claims, 
namely, (i) recovery of arrears of calls from any ‘director of a ‘banking company 
which is being wound up ; (ii) enforcement.by the banking company against any 
of its directors of claims based on a contract, express or implied ; and (iii).all other 
claims by the banking company against its. directors. . With regard to claims falling 
under the first and second classes. all periods of limitation are ruled out. With 
regard to all other claims which could be made against a director, they would fall 
under the residuary class, and in respect of these.a longer period of limitation than 
generally available under the ordinary law is provided, the period of limitation being 
twelve years from the accrual of such claim. By the amendment in .1959 a further 
enlarged period of limitation is provided so that even if the twleve усаг period had 
expired, the liquidator could take action.within five years from the date of the first 
appointment of the liquidator. The provision ‘of limitation, sub-clause (2), is an 
express provisions of law, and, where the claim against a director is not in 

of arrears of call or on contract, express or implied, the claim would be governed 
by the twelve year period of limitation from the accrual of the cause of action ; 
subject to an extended period, when required, the liquidator being empowered to take 
action within five yéars of his appointment. Neither. Counsel disputes that it is 
this sub-clause (2) that would have to be considered with reference to the present 
application by the liquidators against the representatives of the deceased director. 


It is not seriously contended for the liquidators that the present claim is based 
оп а breach of contract, express or implied. It is based on a breach of fiduciary duty 
which is different from an implied contract, and is sought to be sustained as ‘on“a 
breach of trust. And the, arguments, therefore, proceeded in the view that the 
claims made in the present proceedings against the Xepresentatives of the director 
would come under the third or residüary category of claims in sub-clause (2) for 
Mer twelve year period of limitation from the accrual of the cause of action is 
provided. , : 


The-argument of Mr. Thiruvenkatachari, that sub-clauses 1 and 2 are mutually 
exclusive, is rested mainly on a suggested incongruity. Sub-clause (2) provides ‘а 
period of five years from the date of the first appointment of the liquidator as an 
alternative period of limitation if that will be favourable from the point of view of 
the liquidator.. Learned Counsel submits that this postulates the running of time 
after the commencement of theliquidation proceedings; five years have to be counted 
from the date of the first appointment of the liquidator, under this provision. But, 
if sub-clause (1) also applied, thers Was no oftime. Itiss that this 
incongruity or repugnancy could be avoided only if sub-clauses (1), and (2) are held 
ќо Ье mutually exclusive. This argument, of course, would not be available in respect 
of sub-clause (2) as it stood prior to the amendment in 1959. - Ostensibly and statedly. 
the effect of the amendment in 1959 of sub-clause (2) was to extend the period of 
limitation, and the Act applies not only to banking companies which are being wound 
up, but to co ies which may get wound ор іп future. One can visualize and 
it is not unlikely, the twelve усаг period, expiring just before the presentation of 
the winding up petition. In respect of-such a claim sub-clause (1) would be of no 
avail, and only.the amended provision of sub-clause (2) would enable the liquidator 
to take the necessary action in that Case within five years of hig appointment, the latter 
being a, more fayqurable mode of computation. In such cases, as sub-clause (1) cannot 
come into play, and there is no inco ity or repugnancy. ` When sub-clause (1) 
comes into effect, then the latter amended part of sub-clause (2), providing a period 
of five years from the date of the first appointment of the liquidator, will have no appli- 
Cation, it being totally unnecessary and not called for to maintainjithe claim. ‘If 
the cause of dction was subsisting on the date of the presentation of the petition 
for winding up, {іше would cease to гип, be it the twelve year period of limitation 
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available as a bar to a director or any other period of limitation that may be available 
to the opposite party, if be happens to be a non-director. To accede to the conten- 
tion of the learned Counsel for the appellants, may bring in rather anomalous and 
unintended situations. An action against a third party, who is not a director, and 
not-under a fiduciary obligation—and it may be for a simple debt—could be com- 
menced years and years after the presentation of the petition for winding up, provid- 
ed the claim was-in timo atthe time of the presentation of the petition. But against a 
director, for a breach of trust, if, just about the time when the petition for winding- 
up'is being presented, the twleve year period were to expire, the utmost the liquida- 
tor would have is a period of five from the first appointment of the liquidator. 
We do not, disk that that would have been the intention of the Legislature. ‘Or 
the contrary, itappears to us that, while suspending the running out of any limitation 

iod after the presentation of a petition for indus. with reference to directors, 

arliament has provided also a longer IRE of [imitation for certain class of claims 
to get barred before the presentation of the winding-up воша It must be noticed 
that there have been conflicting decisions in the several Courts asto the peri 
of limitation under section 235 of the Indian Companies ct, whether it is Aticle 
36 or Article 120 of the Limitation Act. Under section 214 of the Indian Companies 
Act of 1882, which preceded section 235 of the 1913 Act, there have been Cases that 
had taken the view.that there was no period of limitation for the application under 
the section. Now, as against third parties, in respect of most of the money claims, 
the period of limitation is just three years under the Limitation Act, and if the claim 
was in time at the commencement of the win n» there would be no bar pending 
the liquidation proceedings. The amendment of 1959 further enables the liquidator 
to take action in respect of defalcation misdeeds and misfeasance of directors éven 
long anterior to the presentation of the petition, provided he takes action within 
five years of the first appointment of the liquidator. As, in our view, the five year 
period in sub-clause (2) would come into play only in cases where sub-clause e 
does riot apply, there is no‘repugnancy or incongruity in construing sub-clauses (1 
and. (2) together аз поі mutually exclusive. There is nothing unreasonable, ‘harsh 
Orillogical i in the view we aré taking. Directors, who have been in the positión of 
trustees, and themselves in control of the company and its funds, with opportunity 
to conceal their misdeeds and acts of misfeasance, are not entitled to claim.a liberal 
interpretation in their favour of the provisions of the statute, relating to limitation. 
We see no reason to depart from the true intent and‘ purport of the section, as 
apparent from its plain language, and to exclude the operation of sub-clause 00, 
to thelaw oflimitation preecribed in sub-clause (2). In our view, even against 
directors and their representatives, apart from the special provision of sub-clause (2), 
sub-clause (0 also would apply. Тһе application of sub-clause (2) does not hécew, 
sarily call for the exclusion of sub-clause (1). 

In this view, any claim against a director, which was subsisting, on the date of 
the presentation of the winding up petition would be ae and action could be laid 
thereon at any time during the winding up proceedings. Even in respect of cleims 

directors there will be cessation of the run of time under section 50 
(1) from the date of the presentation of the petition for winding up. 

But this view, by itself, will not help the liquidators i inthís case, in view of ъё 
further contention on behalf of the appellants, that the Act could be applied ошу to 
claims, which were subsisting, at the earliest, on 24th October, 1953, when Ordinance 
4 of 1953 came into force. The contention is that the Act is not retr Ive to 
revive claims which had got barred under the old law prior to 24th October, 1953.' 
Learned Counsel would limit the operation of sub-clause 3 of section 45-O which gives 
a retrospective effect to the section, by contending that it is not во retrospective as’ 
to'revivé barred claims. We shall now take up this aspect of the matter for considera-" 
Чол, 

‚бо Тат ав араз (3) is concerned, the words аге emphatic and clear. то 
get t ош the section once again it runs thus : 

о о a ene Leste 
to a banking In respect of w а n on arde назан ү 
presented the commencement: cnnho] tho Banking Companies (Amendment We d mum 
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. There is, and there could be, no dispute that the present company is a banking 
company in respect of which a petition for winding-up has been presented before the 
commencement of Act LII of 1953. So, on the plain language, the provisions of 
section 45-O should apply to it, and that will take in sub-clauses (1) and (2). But 
itis contended that the retrospectivity must be limited to apply the provisions of the 
section to claims which are not barred. We are unable to appreciate this argument, 
particularly with reference to sub-clause (1). If sub-clause (1) applies, then the 
period of limitation is arrested from the date of the presentation of the petition for 
МАЙ) up. Learned Counsel contends that the period of limitation' could be 

only from the date of the Ordinance, viz., 24th October, 1953, if the claim 
was then subsisting. But this would be mutilating sub-clause (1) in its application, 
and for this there is no warrant, Either sub-clause (1) is applied or not. Sub-clause 
(3) provides for the application of the section to a banking company, which can only 
mean in respect of actions taken Бу а banking company. [т сап have no other 
medning, as the whole of this section provides for suits and applications by a banking 
company, which is being wound up. . 


No doubt, the provisions of the section have to be construed on the general 
principle against the retrospective intendment of the statute to the prejudice of the 
subject. But it is undoubted that the Parliament has jurisdiction by statute or 
amendment of statute to affect the subject even in respect of post transactions to'its 
prejudice. It may, and often, does so, by words leaving no possibility of doubt. It 
Сап, in certain cases, be a matter of pure construction, and may be self-evident from 
the language of the statute. The question for consideration in all cases is whether 
the Parliament has, on a proper construction of the statute, expressed or sufficiently 
implied its intention of giving a retrospective force to its Act. Undoubtedly, it is 
an ted principle of our law that in the case of alteration of a substantive law, as 
op to a mere procedural law, the intention adversely to effect the subject in the 
sense of depriving him of some accrued right or interest is not to be inferred unless 
the intention is either express or plainly to be inferred. 


In Ramanathan v. Kandappa!, Rajamannar, C.J., while considering the Limita- 
tion (Amending) Act, XVI of 1942, observed: -> : 


c" We with Mr. N. Sivaramakrishna Aiyar, the learned Advocate for the appellant, that 
the law of tation applicable to a suit for proceedings is the law in forco at the date of the insti- 
tution of the 5шгот proceedings, ило thore iza distinct provision to tie соштагу. Tt is also well 
settled that tho law of limitation being procedural law, its provisions operate retrospectively in the 
sense they apply to causes of action which arose before their enactment. But on an n 
of the authorities on tbe point, we find it y weil established that if a right to sue had become 
barred by the provisions of the Limitation Áct then in force on tbe date of the coming into force of 
а later enactment, then such a barred right is not revived by the application of the new enactment.” 


It was also observed in that decision, meeting the contention that only remedy 
for recovery of a debt was barred, and that there was no extinction of the right. | 


“Tt does not follow that because rights are not extinguished, such rights can be deemed to be 
enforceable in a Court of law." А 


It was pointed out therein that thelaw of limitation as such only dealt with 
remedies to enforce rights in a Court of law, and if, therefore, the remedy was gone 
when the amending Act came into force, there was no principle on which it could 
be held that the remedy again became available. The power of the Legislature to 
make an amendment retrospective was recognised. The learned Chief Justice observed. 


“ If it was the intention of the Legislature to say that not only that the law should be in future 
as embodied in the amendment, but that the law should be deamed to have always been as laid down 
by the amendment, then appropriate language would have been used asin other statutes іп which 
such an intention із apparent, ¢.g., the recent amendment to section 28, Provincial Insolvency Act.” 


We would bere remark that the reference to the language of the amendment in 
the Provincial Insolvency Асі is only illustrative.. 


1. А.К. 1961 Mad. 314, 
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· In Ahmedabad М. & C. Printing Company v. S. С. Mehta}, the Supreme Court 
has observed thus : T y Ё 

“ Tho date on which the amendment coms into force is the date of the commencement of the 
amendment. It is read as amended from that date. Under ordinary circumstances, an Act does 
not have retrospective o tion оп substantial rights, which have become fixed before the date 
of the commencement of the Act. ` But this rule is not unalterable. The Legislature may affect 
substantial rights by enacting laws which areexpresaly retrospective or by using lan which has 
that necessary result. And this language may give an enactment moro retr: vity than what 
the commencement clause gives to any of its provisions. When this the provisions thus 
made retrospective, expressly or by necessary intendment, operate from a date earlier than the date 
of lca wa and affect rights which, but for such operation would havo continued 


If the clear language of sub-clause (3) of section. 45-O, without mutilating its 
application could be limited to claims which were alive on the date of the Act, the 
Court should do so. . But when the retrospectivity cannot. be limited unless by 
introducing into the words of the section limitation on its application, we are bound 
to give the words their plain meaning and effect. We have earlier set out the law 

ore the Act was passed. Thedominant purpose in construing the statute being to 
‘ascertain the intent of the Legislature as expressed in the statute, and statutes not 
‘coming out in vacuo, but of the necessity and need of the occasion, the cause and 
necessity of the Act may properly be referred to, if there is ambiguity in the provisions 
of the statute, In Craies on Statute Law, Sixth Edition, at page 127, it is stated : 
- “The cause and necessity of the Act may be discovered, first, by considering thé state of the law 
at the time when spate was passed. In innumerable cases the erudi. в view to cohstruing 
an Act, have consid the existing law and reviewed the history of 1 qn upon the subject. 
The learned author quotes the observation of Lord Lindley, M.R. in Thomson 


v. Lord Clanmorris?: 


“Inconstruing any enactment regard must be had not only to the words used, but to the history 
of the Act and the reasons which led to its being passed. You must look to the mischief which had 
to be cured as well as to the cure provided." 

Having set out the history of the earlier legislation in the matter, we would like 
to refer also to the circumstances under which Act 52 of 1953, came to be passed. 
It would be seen that the Parliament has been coming with Ordinances followed up 
by Acts in succession to meet the crisis of a number of banks failing in the post-war’ 
and post-partition period. In T. K. Musaliar v. Venkatachalam*, Bhagwati, J., in 
delivering the judgment of the Court, observed : | 

“Tt has been sald that although the statement of the objects and reasons appended to а ВШ is 
not admissible as an aid to the construction of the Act as passed (seo Aswini Kumar Ghose v. 
Arabindha Bose *, усё it may be referred to only for the limited putpose of ascertaining the conditions 
prevailing at the time which necessitated the making of the law.” К 

It may bescen from the Statement of Objects and Reasons for the Banking Com- 

nies (Amendment) Act, 1953, that the Banking Companies Act was amended in 
950, as experience showed, on the liquidation of a large number of banks that failed 
during the post-war and post-partition period, that the procedure for the liquidation 
‘Of joint stock companies was totally inadequate for theliquiation of banking com- 
panies in a manner satisfactory to the depositors. The Committee constituted in 
1950 found that 321 banks were in liquidation under the various Courts, dating from 
1926, with outside liabilities of about thirty crores of rupees. First the Ordinance 
was promulgated on. the 24th October, 1953, and later came the Act, LII of 1953. 
The lacuna found in sub-clause (2) was later removed by the amendment of 1959. 
Right through, it will be seen that the legislative effort had been to extend the period 
of limitation in favour of the bank, and there is nothing to be surprised at in this} 
as ultimately it is the innocent depositors of the bank that suffer in its crash. : 


"The 1936 amendment itself was to enlarge the period of limitation for applica- 
tions under section 235, by providing that a liquidator may within three years from 


1.' С 1 8.С.Ј. 491: 48-LT.R. (S.C) 3. (1956) S.CJ. 323: (1955) 2S.C.R., 1196: 
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the date of his first ‘appointment take action against directors, promoters, etc., in 
respect of misapplication, retainer, -misfeasance ог: breach of trust. The result of 
the amendment was to enable the liquidator to take action under the section, even 
though the right of suit mdy be barred under the Limitation Act. Sub-clause (3) of 
that section, which applied the Limitation Act to applications under the section, was 
deleted. Then, as now, a similar situation arose as to the time-limit for an applica- 
tion under section 235 of the Companies Act, and the question, whether the amend- 
ment of the Companies Act in 1936 would enable the Official Liquidators of a bank 
to claim Compensation for any wrongful act, in any casein which the remedy under 
section 235 had become barred under the Limitation Act before the said amendment, 
came up for consideration beforethe Allahabad High Court in Official Liquidators of 
the Banares Bank, Ltd. v. Sri Prakasha?. Braund, J., held that : M lu 

“ Notwl the amendment of section 235-of the Indian Co es Act, 1913, effected 
in 1936, the Official Liquidators of a bank ate entitled to have the conduct o any promoter, director, 
manager or officer of the bank examined under that section and to claim compensation for the 

по 


wrongful act of such person discovered and proved as a result of such en 
that a cause of action on that act would in a suit the Company Itself: haye beañ b by the law 
o 


that tho express provisions as to limitation of theamended section 235 (1) of the Indian Companies 
Act, 1913, are themselves observed." . . . 


In that case, from the mere deletion of the old sub-section (3), an inference was 
made that the amended Act was intended to be retrospective. The learned Judge 
observed : - i í 

“ In the view I take the first part of the argument addressed to us is sufficiently answered by the 
fact that the Legislature, when it made the amendment of 1936, which took effect in 1937, went out 
of Its way to removo sub-section (3)fromtheold section altogether. If the Legislature in doing that 
did not intend in the case of those liquidations to which the amendment was to apply, to remove 
from the liquidator’s path all obstacles of limitation other than those which were expressly com- 
tained in the amended section itself, then I cannot understand what object the Legislature could 
have had in doing away with the old sub-section (3). Norisit, tomy mind, in the least unreasonable 
or illogical that it should have taken the view that, itwas anomalous and contrary to the public 
interest that Directors at least, and probably other officers of the со ; should be protected by a 
period of limitation running prior to the liquidation during a Seded when they themselves were in 
control of the company and had both the opportunity and incentive to conceal their own misdeeds.” 

At page 473 it is observed : : ` 


“Tt is as clear as anything can be that the 1936 amendment of section 235 of the Indian 
oua Act, 1913, was intended to affect tho position of delinquent directors, and to affect it 

versely. " 

Of course, the view as to retrospectivity taken in that case is, to a certain 
extent, founded also on the discretion in the Court under section 235 of the Indian 
Companies Act, to take up the view in any particular case that it would be unjust in 
that particular case to hold a director or other officers liable for some act of mis- 
feasance which took place long ago. tS 

The principle of the above case has been accepted by Clark, J., in Official 
Liquidator .v. Krishnaswami Iyengar*. 

The question as to the retrospectivity of section 45-O was mooted in Brahmayya 
& Co. v. Mohamedsa?, but the appeals were disposed of on another short ground, 
without discussing the retrospective operation of section 45-O (3). It may be stated 
that the trial Judge held that section 45-O (1) would apply only to cases where the claim 
was subsisting both on thé date when the Amendment Act of 1953 came into force 
and also on 1ће date of the presentation of the petition for winding up. 


In Punjab Commerce Bank v. Brijlal*, it was observed that section 45-O ів not 
retrospective in effect expressly or by necessary implication, and thattheré was 
nothing in the section so retr ive ш effect as to revive a claim which before that 
‘date had become unenforceable by lapse of time. But, actually, the question con- 
sidered was the applicability of the'provisions of section 45-O to a pending suit by 

I ———————————. 
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the Official Liquidator. The suit was admittedly barred on the date of its institution, 
and the question was whether it could be held within time in view of the Amending 
Act of 1953. It was in those circumstances that it was held that in ‘the ‘absence 
of any specific mention of pending suits, it'was not possible to hold that the section 
would apply to them. Bishan in, J., observed : jo Se os 

“Sub-section (3) is to a certain extent retrospective in effect because it makes sub-section (1) 
applicable to those cases in which a petition for winding up had been presented before the Amending 
Act, 1953 came into force, but this retrospective effect cannot be ‘extended to claims or suits 
in the High Court at the time that the Amending Act came ino force.” . \ 

j : 

This decision can be distinguished on the short ground that the claim had been 
made the subject of an action and as the limitation in respect of any suit would be 
governed by the statute current at the time of the institution, the subsequent amend- 
mn would not, in the-absence of express provision, save the suit from the bar of 
imitation. B 


The decision jn S.B. Corporation v. D.S. Mills!, affirmed on appeal in 
Kesarichand v. S.B. Corporation’, referred to on behalf of the appellants, is not of 
much help to either side. The period of limitation in that case commenced from 29th 
December, 1950. The application forliquidation was filed on 26th February, 1953. 
The order for liquidation was made on 26th May, 1953, and an application under 
section 45-D of the Act was made on 28th June, 1954. It was observed by the 
Division Bench on appeal : ' p AT 


.'* Of course, if the debt had become barred under the law of limitation before the initiation 
of the liquidation proceedings or the presentation of the application, the debt could not be revived 
merely because an application was presented within time under section 45-D of the Act for а ` 
ging the debtor concern as a debtor of the bank in liquidation, but, where on the date of the - 
tion of the liquidation proceedings, the debt has not been then by virtue of section 45-O 
tho debt continue to subsist.......... In other-words, the obvious intention of section 45-O 
of the Act is that the period of limitation, as it were, remains suspended throughout the liquidation 
p S M 


The point to be noticed is that in that ‘case, the debt was alive, when the 
Ordinance IV of 1953 came into force on 24th October, 1953. o3 


In Suburban Bank, Limited v. Nistaran*, Bachawat, J.,then of the Calcutta High 
Court had to consider the applicabili of section 45-O (1) with reference to a pending 
suit by a bank which had gone into liquidation. The learned Judge, observing ‘that 
the Legislature considered that a strict application of the existing law of limitation to 
claims by banking companies in liquidation was unjust and unreasonable, and set- 
ting out the history of the legislation, leadirig to section 45-0 by the Act LII of 
1953, states : 


“The object of the Legislature being the extension of the period of limitation for claims by 
Бев оа companias Ido go: consider that tho intended that the sub-section would 
apply to suits and would bar the existing rights of action. 


I am unable to hold that the sub-section applies to those pending sults where its appin 
would revive the right of action barred by the law in force at the time of the institution an that it 
does not apply іо other pending suits where its application would bar the right of action. 
The language of the sub-section is not capable of such construction. The words ‘a sult or 
а lication” can be given full effect by limiting them to sults and applications commenced after the 
8 n came into force. . 


Tho effect of the non-obstante clause at the beginning of the sub-section is to abrogate existing 


* laws clearly inconsistent with the sub-section. I find nothing in the sub-section inconsistent with 


the rule that a statute which is not a matter of mere procedure does not affect а proceeding 
in the absence of a clear intention to the contraty shown either by express words or.by necessary 
implication. In my judgment, sub-section (1) of section 45-O does not apply to a suit or application 
pending on tho date when it camo into force." À 

The learned Judge expressed no opinion as to the effect and operation of sub- ~ 
section (1) of section 45-O in proceedings instituted after it came into force, nor any 
opinion on the effect of sub-section (2) of section 45-0. 


1. I-LR. (1955) Assam 280 : A.I.R. 1955 `2. ALR. 1959 Assam 162. 
Assam 246. . 8. 58 C.W.N. 676 : AIR. 1955 Cal. 172, 
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‘The question came up for consideration directly in Sarkar Dutt Roy & Co v. 
Shree Bank, Ltd.1, before a Bench consisting of Lahiri, C. J., and Bachwat, у Re. 
ference was made to the decision of the Judicial Committee in Sachindra Nath Roy у. 
Maharaj Bahadur Singh*, where it had been held that the right to apply for execution 
of a decree which had become barred under the Limitation Act, 1877, could not be 
revived under the Limitation Act, 1908, in the absence of any provision in the latter’ 
Ast зо retrospective in its effect as to revive and make effective a judgment or decree 
which before that date had become unenforceable by lapse of time. Observing that 
the relevant enquiry therefore.is whether there is anything in section 45-O of the 
Banking Companies Act which makes its provisions applicable to rights which had 
already become barred before the date on which it'came into operation, the learned 
Chief Justice states : 
* On this point it is significant to note that sub-section (3) of section 45-O makes the provisions 


of the section applicable only to а banking eser ne ay a petition for winding up . 
has been presented before the commencement of the Banking Co es (Amendment) Act of 1953 ; 
but does not make the provisions of the section applicable to debts due to banking com which 


had become barred by of time before the date of such commencement. Then sub- 
section (1) of section 45-O provides that the co from the date of the presentation 
of the petition for the winding up, of the company bo excluded and does not say that 


this period shall always be deemed to have been excluded. The use of the future tense in sub- 
section (1) indicates that the Legislature did not intend its provisions to operate on decrees which Һай 
before the date of its commencement become unenfor е by lapso of time. There is, therefore, 
neither any express words nor any necessary implication 1s section 45-O to indicate that its provi- 
sions were Intended by the Legislature to have retrospective effect.” 


The other learned Judge, Bachawat, J., observed with reference to sub-section (3) 
of section 45-O, thus : 
. "Sub-section (3) of section 45-O specially roue for the retrospective application of the sec- 
tion to a banking company in respect of which a petition for the winding up has been 
before the commencement of the Banking Co (Amendment) Act, 1953. But the Legislature 
deliberately has not provided that sub-section (1) of section 45-0 should have a larger retrospectivo 
operation. In my opinion, sub-section (1) of section 45-O does not revive aright to apply for 
execution of a decree which has already me unenforceable by lapse of іше.” 


A similar view has been taken by the Allahabad High Court in Jwala Prasad v. 

Official Liquidator,* following the decisions in Suburban Bank, Limited v. Nistaran* 

Commerce Bank Ltd. v. Brij Lal*, Kesarichand v. S.B. Corporation’, and 

Sarkat Dutt Roy & Co. v. Shree Bank, Ltd.*. Referring to sub-section (3) of section 
45-O, Srivastava, J., observes : : 

“The purpose with which sub-section (3) was enacted was, however, different, Had the sub- 
section not been there, it would have been that section 45-O could be applied only to those 
winding up p which commenced the enactment of tho section. In order that this 
contention may not be put forward, sub-section (3) was enacted and it was provided in it that the 
provisions of the section would even to those cases in respect of which petition for winding 
up had already boan præontod. "The only effect of the sub-section, therefore, was that section 45-O 
was to apply not only to co ordered to be wound up after the section had been enacted, bu 
also to companies which been ordered to be wound up earlier. К 

There is nothing in sub-section (3) on the basis of which it can be argued that the provisions of 
sub-sections (1) and (2) of the sectlon were to have the effect of reviving dead claims or of ext 
limitation for suits and applications which already become time-barred. Advantage of those 
sub-sections could, therefore, be taken only if the cause of action elther arose after the enactment 
of the section, or the claim in respect of it, if it had arisen earlier, was still within time." 


But in the Mysore High Court, Narayana Pai, Ј., іп In ге Varthaka Vardhani 
Bank, Ltd’. bas held that the necessary intendment of the Banking Companies Act 
is that even if a claim is barred by the expiry of a period of limitation prescribed for 
its enforcement by any other law, that bar is removed by section 45-O Non 
The learned Judge holds that the net result of the provisions of section 45-O is that 
claims which are governed by section 45-O (1) and in respect of which the provisions 
thereof can operate must be claims which are alive on the date of the presentation 


`1, ALR. 1960 Cal. 243. 4.-(1954) 58 C.W.N. 676: ALR. 1955 Cal. 70. 
2: 1921) LR.ASTA.35: AIR.I22RC., |$ DLR. 1955) Panj. 297 : 57 PLR. 99: 


187. 
3. LL.R. (1962) 1 All. 128 : ALR. 1962- AIL 6. A.LR. Aseam 192. 
486. 7. (1964) 34 Com. Cas. 225. 
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of winding up petition. With reference to section 45-0 (2), claims against the 
directors by a banking company, it was held that they were governed by section 
45-O (2) only, and not sub-section (1), and that even dead claims were revived. In 
that case there were two handloans, one of the year 1936 and another of the year 
1937, in respect of which the widow of the director was sought to be made liable. 
The winding up petition of the banking company was filed in November, 1944. The 
objection as to limitation of the claims was sought to-be met by the liquidator on 
two grounds : (i) séction 45-O (2) of the Banking Companies Act as a complete 
answer, and alternatively (ii) the signature of the eceased director in the balance- 
sheets, as amounting to acknowledgment of the liability. The Court expressed 
no opinion on the latter ground. Dealing with the scope of section 45-O . the 
learned Judge observed : an | p 

“ The overriding effect of this séctlon over all other laws is шр! not merely from the general 
provisions of section 45-A at the commencement of Part I-A, also from the language of tho 
sald section itself. us A was substituted for the part.of the same number by the Amending 
Act 52 of 1953. S n (3) of section 45-O expressly states that the provisions of that section 
shall apply to a banking company which is being wound up in respect. of which WE for 
: winding up has been presented before the commencement of the Amending Act of 1953. Hence 

it applies to winding up proceedings in respect of a banking company which were pending at the 
time the 1953 Act came into force, having commenced on a ng up petition presented before 
tho-commencement of the Act............ The rules regarding limitation prescribed in the said 
sub-section govern these claims notwithstanding an to the contrary contained either in the 
Indian Limitation Act or in any other law for the time being in force. hoes de Жа 
The consequence of this view is that, so far as the rules of limitatidn governing the claims by 4 
; company which is being wound against its directors are concerned, sub-section (2) of 
section 45-O constitutes a complete and self-contained code exciusively applicable to those 
and nothing contrary to those provisions contained in any other Jaw can apply.” 

Dealing with the argument that, although section 45-O of the Banking Companies 
Act, may be said to have retrospective operation, especially in view of sub-section (3) 
thereof, the general principle of law governing the interpretation of statutory pro- 
visions purporting to have retrospective effect is. that, in the.absence of an express 
provision or clear intendment of the statute, claims which are dead or barred should 
not be taken to have been revived, the learned Judge observed : 

“ If regard be had to the general overriding effect given to Part I-A of the Banking Companies 
Act by section 45-A and also to the language of section 45-O (2), It appears to me that the contention 
of Mr. Bopanna ‘is unavailable. If the two conditions regarding claim are satisfied, yiz.) that 
the claim fado Буга banking company m winding up and that the fald ciim la made against ita 
director, it is governed exclusively by the provisions of sub-section (2) of section 45-O, and, con- 
sequently, there is no limitation of time for its enforcement notwithstanding anything to the con- 
trary contained in any other law. It may бо noted that the sub-section prescribes a period of limita- 
tion only in of claims falling under tho third category and expresi declares that there shall 
be no period of limitation in respect of the first twoc ategories of far as these claims aro 
Concerned, the position is not one of amending or extending or otherwise prescribing conditions 
for the application of a period of limitation prescribed by any other law but one of to 
the pro nof every other law which may prescribe the od of limitation for their enforcement, . 
If such is the off the necessary intendment of the statute is that even if the claim is barred by 
the expiry of a period of limitation prescribed for its enforcement by any other law, that bar is 
removed by section 45-O (2).” Я 

The decision of the Calcutta High Court in Sarkar Dutt Коу & Co. v. Shree’ 
Bank, Ltd.!, which was referred to, was distinguished as a case dealing with the first 
sub-section, of section 45-O. But, however, the learned Judge only limits section 
45-O (1) by observing that so far as claims which are governed by section 45-O (1) 
аге concerned, it can operate only in respect of claims which are alive on the date of 
the presentation. of the winding-up petition. 


' While we agree with the learned Judge that the provisions of section 45-O (2) 
are retrospective, with respect, we are unable to subscribe to the view that section 
45-O (2) alone will apply in respect of claims against directors and section 45-O (1) 
cannot be called into play. We have already discussed the position regarding the 
applicability of both sub-clauses 45-O (1) and (2) to claims with reference to directors. 
AS odes Dy the learned J üdge, section 45-O (2) contains three categories of claims, 
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and whilelimitation is taken away in respect of the first two categories, a new period 
of limitation is prescribed in respect of the residuary claims ; and as with Ы 
to them it will be very necessary to apply the provisions of section 45-0 (1) we fail 
to see why section 45-O (1) should be excluded. 

If sub-clause (3) is to be given any effect, with reference to sub-clause (1), its 
effect must be to keep alive all claims that were subsisting on the date of the presenta- 
tion of the winding-up petition. If sub-clause (3) is applied liberally to sub-clause 
(1) in its appropriate position, it would read thus : 

“ Notwi anything to the contrary contained in the Indian Limitation Act, 1908, or 

any other law for the time being 1n fo in computing the period of limitation prescribed for a suit 
er application by a banking company in respect-of which a petition for the winding up has been 
presented, before the commencement of the Banking Companies (Amendment) Act, 1953, the period 
«commencing from tho date of the presentation of the petition for the winding up of the banking бош- 
pany shall be excluded." ^ : 
When read as above stated, we find nothing in Part DI-A of the Act to limit the З 
plain language of sub-section (1) so read with sub-section (3). It must be noticed 
that apart from section 45-А making the provisions of Part Ш-А override all law 
for the time being in force inconsistent with the provisions of Part III-A, section 
45-O (1) and section 45-O (2), each start with a non-obstante clause, emphasising 
the overriding effect of the sub-clauses. The provisions of the Indian Limitation 
Act to the contrary are specifically excluded. 


We fail to see what other retrospectivity Parliament interided by providing 
sub-clause (3). In Maxwell on Interpretation of Statutes, Eleventh Edition, it is 
stated at page 277: 

“ The defence of lapse of time against a demand is not to be extended to cases which are 
mot clearly within the enactment, while pro ns Which give exceptions to the operation of such 
‘enactment are to be construed liberally.” 
in regard to the applicability, which is conceded, of sub-clausea (1) and (2) to banking 
companies in liquidation, and in respect of claims which were subsisti and alive 
on the date of the Act, there is no need for a special provision. A rule of imitation, 
being a law of procedure, is, as a rule, retrospective in its operation to this extent, 
that it governs all proceedings from the moment of its enactement. Only under 
the general law, when the retrospective application of the statute would disturb 
or impair vested rights, or inflict such hardship or injustice as could not have been 
within the contemplation of the Parliament, the statute is not to be construed 
retrospectively. We are not prepared to assume, as was suggested at the Bar, that 
sub-clause (3) was introduced by the Parliament ex abundanti cautela to make 
sure of the applicability of section 45-O to winding-up proceedings then pending. 
їп our opinion, as a special provision; and on the emphatic language of sections 
45-A, 45-B and 45-O, even without sub-clause (3), and in the absence of any saving 
clause, section 45-O would apply to all steps taken after it had come into force, and 
it would determine the period of limitation as well as the terminus a quo in 
of suits and applications commenced after it had come into force, even though the 
cause of action accrued previously. . 


We here desire to quote the observations of the Supreme Court in Seth Gulab 
Chand v. Seth Kudilal and another}, with reference to the retrospective operation 
Of a statute. At page 322 the principle is thus enunciated : ` 


“Tho rule is clear that ‘provisions which touch a right in existence at the passing of the statute 


аге not to be applied retros y in the absence of express enactment or ry intendment?. 
Delhi Cloth Central Mills Co» Ltd v. Income-tax Commissioner, Delhi*, Before proc ing 
further wo wish to observe that tho rule that a statuto is not to have retr i operation i$ onl 


ospective 
applicable whereitis doubtfulfrom the languags used whether or not it was intended to have such 
‘operation. Where the language of a statute plainly gives ita retrospective operation, the rule has 


mo application ‘for’ of course, it 1s obvio competent for the Legislature, if it leases, in its wisdo 
tto o the provisions of an Act:of зу сотр Tetrospective.’ Smith v. andar”. We may 


asefully read here what Bowen, LJ. said in Ried v. Ried‘ : 
a ey 





1. (1959) S.CJ. 173: (1959) S.C.R. 213 : 425: ALR. 1927 P.C. 241. 
A.LR. 1958 S.C. 554. : 9. ' LR. (1901) А.С. 297-305. 
2. 53M.LJ.819:(1927) L-R. 54 LA. 421- 4. L.R.(1886) 31 Ch. D. 402-408. 
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“Now the particular.rule of constrüction:which has been referred to, but.which is valuable 
only. when the words of an Act of Parliament ate not plain, is embodied in the well-known maxim. 
ominis nova constitutio futuris forman imponere debet mon praeteritias that 1s, that except in 
mea cru а кайын depu en ORT TRAHI es Dies ble with vested 

ts.” ED fW ss ma 4 


^ We wish to emphasise that it is not as {f all &forts should be made so as not to. give a statute 
a retrospective operation whatever its language із. The rule does not require of the Courts an 
`* obdurate persistence ' тя түўшїя: to give a statute retrospective operation.” - 
As, in our view, not merely by intendment, but by the plain and express language, 
sub-sections (1) and (2) have been made retrospective and applicable to bankin 
companies already being wound up, we are unable to limit or curtail the operation o 
the statute to exclude from section 45-O (1) claims which were subsisting on the date 
of the. presentation of the winding-up petition, but later get barred before the Bank- 
ing Companies (Amendment) Act of 1953, came into force. We, therefore, respect- 
y differ from the decisions of the Calcutta, Assam, Allahabad and Punjab High 
Courts above referred to. We hold that section 45-O (1) would apply to all claims 
by the banking company in liquidation in these proceedings, which were subsisting: 
and alive on 26th July, 1947, the date when the petition for the winding up of the 
company was presented. B : 
- -This leads us to the consideration of the question as to the law of limitation 
applicable in respect of claims, the subject-matter of these proceedings ; were these 
cass subsisting as on 26th July, 1947 ? On this point as already stated there had 
been cleavage of opinion as to whether Article 36 or Article 120 ofthe Limitation 
Act was applicable. The question has generally arisen on applications by the liquida- 
tor under section 235 of the Indian Companies Act, 1913. Articles 90, 115 and 116 
of the Limitation Act, have also been invoked in certain cases. In the view we have 
taken as то the nature of the liability, that it is not one in tort, or a simple Case of 
breach of contract we are of the opinion that itis Article 120 that applies to such 
claims. The applicability of section 10 has been ruled out on the ground that dire- 
Ctors are not express trustees, and section 10 of the Limitation Act does not operate 
to deprive them of their right to rely on the available provision or Article in the 
Limitation Act as bar to the liquidator’s claim. In Narasimha Iyengar v. Officla? 
e, Madras‘, the applicability of section 10 of the Limitation Act was detecer 
but as the claim in that case was barred, whether Article 36 or Article 120 applied, 
there was no decision as to which of the two articles specifically applied. 


The Bombay High Court in Govind Narayan v. Ranganath Gopal’, has taken the 
view that applications by the liquidator against directors and agents of a bank under 
section 235 of the Companies Act were governed by Article 120 of the Limitatiom 


Act. At page 252, Marten, C.J., observes 1 

* Another answer to the argument on Article 115 is that the misfeasiince to be established im 
the case must be a breach of trust or misfeasance in the nature of breach of trust as pointed 
ont by Lord Macnaghten in Cavendish Bentinkc v. Fenn?, and that article 115 is not strictly appli- 
cable.to a msifeasance of that character, nor is Article 116, as ‘ breach of contract’ is not the sole 
Hability sued on, nor is it the usual nomenclature for a breach of trust whether specific or quasi ; 
whichever answer is adopted, this leaves us only with Article 120." 


In Rustomji's Law of Limitation, Sixth Edition, at page 127, it is stated thus : 


*'In India, directors are not considered * {ике M Пы company a торетіу із not 
ушей in theca within tha meaning of section 10 (9 The residuary Article 1 would be арыка Ма 
in the caso of a breach of trust by a director.” _ 

In Subbiah Thewar v. Samiappa Mudaliar*, it is stated at page 596 : 

“Artide 36 applies to torts not specially provided for, and if it stood: alone there would be 
little to ihdicate that it was not intended to to breaches of trust of the nature of those we have 
now in mind. But there is Article 98, and the two articles are considered together there are: 
strong indications that the did not intend Article 36 to apply to trustees. In the first 
place, in Article 36 the word ‘compensation’ ія used, which is the apprpriate word to apply im 


1. (1931) 60 M.LJ. 280 : L.L.R. 54 Mad. 3, 189 LR. 12 ACC. 652, 639. - 
153: A.LR. 1931 Mad. 58. 4.' (1938) 1 M.L.J. 334 : LL.R. (1938) Mad. 
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connection with a suit to remedy an injury to a-person’s property. Article 98 of sults ‘ to 
make good ' the loss, which are more appropriate than the word ‘ compensation" when the loss is 
not a personal опо.” - А 

In India Sugars and Refineries, Limited v. Ramalin Estate, where the director 
and the sole managing agent of a sugar manufacturi company, bound in a fiduciary 
capacity to protect the interests of the company, availed himself of his position and. 
utilised the premises and .the staff of the company, as well as its credit, and gained 
for himself pecuniary advantage, it was held that the suits against him were governed 
by Article 120 of the Limitation Act, and no other article was applicable. Article 36 
ofthe Limitation Act was held not to apply to the facts as the amount was not claimed. 
as compensation for any tortious act. 


We have pointed out, while discussing whether the cause of action survived. 
the death of the director, thay the action was not in tort. Nor can it be said that 
the action is hee inde ent of contract. Following the above decisions, we 


hold that Article 120 applies to the case. 


It was contended on behalf of the Liquidators that even if section 45-O (1) was. 
Not so retrospective as to apply to claims that had got barred before the Amendment 
Act or the Ordinance of 1953, they would, at any rate, be entitled to pursue allclaims. 
in respect of which cause of action arose within seven years priorto 24th October, 
1953, the coming into force of Ordinance IV of 1953. Learned Counsel pointed out 
that by reason of section 45-F introduced in the Banking Companies Act by Ordi- 
nance XXIII of 1949 on 19th September, 1949, followed up later by Act XX of 1950 
on 18th March, 1950, a period of one year immediately preceding the date of the 
order for winding-up of the Banking Company could be excluded in computing the 
period oflimitation, Section 45-F provided : 


“ Notwithstanding an to the con contained in the Indian 
(IX of 1908), or any x ei Ma the time boing in force, in computing е ааа don 
p for any suit or application bya banking со] y the period of one year Immediately : 
preceding the date of the order for the winding up of the company shall be excluded.” i 

There is no restriction or qualification in applying section 45-F to the Banking 
Company then in liquidation. | 

In Kalipada Banerjee v. Shree Bank Ltd.*, it has been held that Banking Companies. 
which were ordered to be wound up before the Banking Companies Act, 1949 came 
into force, were also entitled to the benefit of the special period of limitation provided 
by section 45-Е. ОҒ course, as the effect of section 45-Е ig only to provide for the 
exclusion of a period of one year in the Computation of the limitation, the claim. 
must besusbsisting when the provision was first introduced into the Banking Com- 

ies Act, namely, on 19th September, 1949, when Ordinance XXIII of 1949 came into 

orce. Seetion 45-F, will, therefore, apply only to claims within six years prior to 19th 

September, 1949. The order for winding up in this case was made on 5th November, 
1947. The Liquidators will be entitled to exclude, for computing the period of limi- 
tation, a period of one year immediately prior to Sth November, 1947. If giving 
the benefit of the exclusion of one year under Ordinance XXIII of 1949 and Act XX of 
1950, a claim was alive on 24th October, 1953, thatis, the date of the Ordinance IV of 
1953 which later became Act LII of 1953, then all such claims would attract the 
operation of section 45-O (1) of the Act. As observed by Balakrishna Ayyar, J., 
in The Matter of Agricultural and Industrial Bank Ltd.3 : 


“ On the day that Act LII of 1953 became law the claim whjch the Official Liquidator has pre- 
ferred was alive, and it is not to be readily supposed that when it passed Act LIT of 1953 the Legis- 
lature intended that the rights and remedies which were alive on that date should be destroyed 
The contention that the claim t barred by limitation must therefore be overruled ". 


In that case the claim would have been barred within three years from the 4th 
January, 1950. But by reason of section 45-F of the Act XX of 1950, the claim was 
alive on the 30th of December, 1953, when Act LII of 1953 came into force. 


1. (1953)1 M.LJ. 577! LL.R. (1953) Mad. Cal 285. 

1097 : A.LR. 1953 Mad. 694. 3. (1956) 26 Comp. Cases 381 : A.I.R. 1957 
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As it is Article 120 that applies to the claim, the subject-matter of the present 
proceedings, adding the benefit of one year given under Act ХХ of 1950, all claims 
within seven years prior to 24th October, 1953, would be in time, when Ordinance IV 
of 1953 came into force, and therefore, in time when Act LII of 1953 came into force. 
The result is that even giving a narrow interpretation to section 45-O (3) of the Act, 
as saving only claims which were alive when the Amending Ordinance and Act of 
1953 came into force, all claims within seven years prior to 24th October, 1953, would 
be alive and subsisting and therefore could be enforced. It cannot, therefore, be 
Said in this case that the entire claim barred by limitation, entitling dismissal of 
the application wholly as barred bylimitation A major portion of the items in 
respect of which the director is charged would be within time and not barred by 
limitation, even if the retrospective operation of section 45-O is limited то claims 
that were subsisting on the date the new Act came into force. 

At the close of the arguments, Mr 6. Swaminathan, learned Counsel for the 
Liquidators,drew our attention to the non-applicability of Article 18lofthe Limitation 
Act, 1908, to claims under section 33-C (2) of the Industrial Disputes Act, even 
though claims may be otherwise barred, and referred to the decision of the Supreme 
Court in Bombay Gas Company v. Gopal Bhivat. The following passage at page 
757 of the report was relied on : | 

“In dealing with this question, it is peu ile: bear in mind that though the Legislature , 
чын hot ad eiie ia о tackled by the Payment of Wages Act and 
‘how limitation Варта In that , it has omitted to make any provision for limitation 
in enacting section 3 (2. Tho fallure of the Legislature to make any provision for limitation 
«annot, in our opinion, be deemed to be an accidental omission. In the circumstances, it would be 
fogitimate to infer that Legislature deliberately did not provide for any limitation under section 
33-C (2). It may have been thought that the employees who aro entitled to take the benefit of 
section 33-C (2) may not always be conscious of their rights and it would not be right to put the 
testriction of limitation in respect of claim which they may have to make under the said provision 
ERE It seems to us that where the Legislature has mado no provision for limitation, it would not 
be open tothe Courtsto introduceany such limitation on prounds of fairness or justice. The 
words of section 33-C (2) are plain and unambiguous and it would be the duty of the Labour 
Court to give effect to the said provision without any considerations of limitation." 

This decision, in our opinion, with respect, fully supports the view we have taken 
as to the proper interpretation of section 45-O of the Banking Companies Act. The 
legislative intent is not only clear, but Ep est express, that the provisions as 
to limitation set out in section 45-O would alone apply to claims by the Banking Com- 
panies, which are being wound up, even in cases where the winding up proceedings 
were initiated before the provision came into force in 1953. As against the precise 
language of the statute, a presumed intention of the Parliament not to affect vested 
rights cannot be imported. 

It is clear, in the light of the above discussion, that the plea, that the claim of the 
Liquidators is wholly barred by limitation, is untenable. 

Of the claims, the subject of these proceedings, tbe liability in respect of pay- 
ment of dividends out of capital is stated generally to bave arisen between 1941 and 
1946, and the learned Counsel for the Liquidators has stated thatthe claim in respect 
of this count will not be pressed against the representatives. This is recorded. 


The matter will, therefore, have to go back for further enquiry and adjudication 
in the light of the opinion we have expressed on the question of limitation. We have 
already recorded that the may into prayer No. 1 relating to the release deed may 
be taken up after the liability of the representatives is ascertained. The claim of the 
Liquidators in respect of payment of dividends out of capital, as stated before, is 
not being pressed. The other claims will have to be enquired into on the merits. . 

The appeal, therefore, fails and is dismissed with costs. 


KGS. Appeal dismissed. 


1. ADR. 1964 S.C. 752. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
· PezsxwT :— Мз». Јозтісе R. ЗАрАШУАМ. : 
Mohamed Thaha a Petitioner * 


y. | 
First Income-tax Officer, Nagapattinam and another — Respondents, 


жө of Crimi 
Deposit after seizure by Police on suspicion —Subsequent action dropped by Police agatast person frem whom 
seited—Re applied as belonging to another person, a taxed defaulter—Payment out application by [ncome-tax. 
Officer— allocable by Gouri. . 
А sum of about Rs. 1,70,000 found by the Police in the possession ofthe petitioner who could no 
satisfactorily account for the same, was sent to the Court of Sub-Magistrate, but no subsequent procee~ 
dings were taken against the petitioner. The petitioner applied to the Court for refund of the amount 


оп the basis that the same belonged to his - The Income-tax Officer applied to the Court seek- 
ing directions that the amount may be paidto the Department towards the income-tax arrears of the 
petitioner’s employer for the 1964765. The employer also filed a memo. agrecing to the with- 
drawal ofthe amount by the t without prejudice to the rights of the partners of his firm. On 


the directions of the Sessions in a transfer application filed by the petitioner, the Sub-Magistrate 
paid out the amount to the Income-tax Department. The petitioner applied to the High Court for 
directing the Income tax Officer to refund the amount. 

Held, that the application filed by the Department under section 226 (4) of the Income-tax Act 
1961 has to be allowed even without the consent of the axcacc-employer of the petitioner. 

Criminal Miscellaneous Petitions praying for return of amount seized 
the petitioner ordered to be paid towards income-tax arrears of petitioner s 
emp , etc. Я x 

C. А. Mohammed Ibrahim, for Petitioner. 

К. A. Panchapakesün,for the Public Prosecutor.for State and V. Balasubrah- 
manyan, Standing Counsel for Income-tax Department, for 1st Respondent. 

The Court made the following Я 2 

Orper.—Petitioner, Mohamed Thaha, was taken into custody by the Sub- 
Inspector of Police, Railway Police, Mayuram on 22nd July, 1964, as he wasin 

ssession of currency notes of one hundred rupee denomination to the tune of 

1,70,000 and he could not satisfactorily account for the same. The said currency 
потез were sen то the Court of the Sub-Magistrate, Mayuram. After investigation 
by the C.LD. Crime Branch, Madras, further action was dropped by the Police and 
petitioner, Mohamed Thaha, was released. 

The case of the petitioner is that the amount was entrusted to him by his employer 
Mohamed Ibrahim. On 10th November, 1964, Mohamed Thaha and Mohamed 
Ibrahim filed a joint petition C.M.P. No. 523 of 1964 before the Sub-Magistrate, 
Mayuram, for the return of the said sum to Mohamed Ibrahim in view of the fact 
that further action had been dropped by the Railway Police. The First Income-tax 
Officer, Nagapattinam, filed a petition before the Su Magistrate, Mayuram, praying 
that the amount in deposit claimed by Mohamed. Ibrahim, may be ord to be 
handed over to the Income-tax Department towards the income-tax assessment on 
Mohammed Ibrahim for tho year 1964-65. On 21st November, 1964, Mohamed 
Ibrahim filed a memo. before tho Sub-Magistrate, Mayuram, agreeing to the with-- 
drawal of Rs. 1,70,000 from the Court by the Income-tax Officer withoht prejudice 
to the rights of the partners of Yakoobia Traders Company. In dealing with a 
transfer application filed by the petitioner, the Sessions Judge, East Thanjavur 
Division, directed the Sub-Magistrate to act on the memo. filed by Mohamed Ibrahim 
and to comply with the demand of the Income-tax Officer. Accordingly the Sub- 
Magistrate, Mayuram, has directed the sum of Rs. 1,70,000 lying in Court deposit 
to be transferred to the account of the Income-tax Department in. accordance with 
the provisions of section 226 (4) of the Income-tax Act. 

The first petition, Criminal Miscellaneous Petition No. 465 of 1965, has been filed 
for the return of the sum of Rs. 1,70,000 to the petitioner. The second Өзү Crimi- 
nal Miscellaneous Petition No. 466 of 1965, has been filed to direct the Sub-Magistrate, . 
Ma ‘to retain in Court custody the sum of Rs.-1,70,000. The last petition, 


* Qr. M.P. Nos. 465, 466 and 771 of 1965. 19th August 1965. 
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Criminal Miscellaneous Petitioh'No: 771 of 1965, has been -filed to direct the Sub- 
Magistrate, Mayuram to get back the sum of Rs, 1,70,000 from the Income-tax 
Department. I have already pointed out that the petitioner has admitted that the 
sum of Rs. 1,70,000 belonged to Mohamed Ibrabim, and, in fact, he filéd a petition 
for the amount being paid over to the said Mohamed Ibrahim.: The said Mohamed 
Ibrahim has consented to the amount being transferréd to the Income-tax Officer, 
Nagapattinam.- Even without his consent, the lower Court was entitled to comply 
with the demand of the Income-tax Officer under section 226 (4) of'the Income-tax 
Аст. There is no ground to interfere with the огде? of the Sub-Magistrate regarding 
the disposal of the amount by giving any of the directions sought for by the petitioner. 
The above criminal miscellaneous petitions are therefore dismissed. | 
V.S. > | _——— ` ‘Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURÉ AT MADRAS.  — 

Present :— Mn. Jusrtag M. ANANTANARAYAM. — . 
Kamala · pé OF КЕ s. Раййомт* O 
Si ion of Immoral Traffic in Women and Girls Act —Ingredients V 

i es a й: raffic in Women ( GIV of 1956), section 8 (b) Ingredients 

_ Words. end Phrases—Solicit—Meaning of. ©, Я 

тһе 8 ion of Immoral Traffic in Women and Girls Act does not itself define ће word 
* solicit’. c word ‘ solicit’ means to importune, entreat, i , ask, attempt, try to obtain, atc. 
It takes the form of a moral pleading or request by word or ct and to establish it the evidence of 
TOP so implored or solicited should be produced. For a prosccution for ап offence under section 


В (B) dfthe Act to succeed, the essential ingredients of the offence should be established. This could 
be done by the person solicited or even by the officer himself who arrested the accused. But it should 
‘be established by explicit and unambiguous evidence. The words used by the accused should contain 
a definite import of a solicitation for prostitution. Merely to ind in some flirtation with a stranger 
or to behave in such a way as to attract the attention of persons ot opposite sex, however regrettable 
or immodest, docs not per se amount to an offence under section 8 (b) of the Act. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying the High Court to revise the Judgment of the Sessions Judge of the Court 
ої Session of Ti irappalli Division at Tiruchirappalli, dated the 7th day of Octo- 
ber, 1964, черке, in С.А. No. 201 of 1964 .C. No. 415 of 1964 on the file 
of the Court of the Additional First-Class Magistrate, Tiruchirapalli). 

Руда Mahmood, for Petitioner 

The Public Prosecutor, (V. P. Raman), for State. , 

The Court made the following ie 

Onpzz.—This revision proceeding involves the interesting question whether 
an accused can be convicted under section 8 (b) of the Suppression of Immoral 
"Traffic in Women and Girls Act (CIV of 1956), in the absence ofthe testimony 
of the person who was solicited for prostitution by the accused. Section 8 (b) of 
the Act runs as follows :— . 7 

“ Whoever in any public р!асе...................++. ‘ * 
(b) solicits or molests any person, or loiters or acts in mich manner as to Cause obstruction ог 
annoyance to persons residing nearby or passing by such public place or to offend against public: 
decency, for the purpose of prostitution. ” р . 

In the present case, admittedly, the- only evidence on the record with 
to the gravamen of this charge is that of the Deputy Superintendent of Police 
(P.W. 1) who made the arrest. He states that on 1st October, 1963, at 10 P.M., he 
found the revision petitioner (Kamala) “ gaudily dressed, bedecked with flowers, 
and behaving in an indecent manner as to offend against public decency, by giggl- 
ing and making gestures with her hands." -He goes on to add that she was 
to-one Sandhu Mohammad, whose address is given, and soliciting that person for 
‘purposes of prostitution’ at a public place. In cross-examination, the Officer con- 


* Gr. R.G. No::1908 of 1964. : '$rd December, 1965. 
| (Oc. R.P. No. 1872 of 1964). 


EN XAMALA, In re (Anantanarayanan, J.). 219 


ceded that He:cóuld not swear to the words used.by the réVision petitioner in con- 
versation with this Sandhu Mohammad... The evidence shows that he was at a dis- 
tance of 10 to 15 feet, and his statement that the revision petitioner was soliciting 
Sandhu Mohammed for p of prostitution, seems to be a mere inference from 
the general situation, п Pea hen conduct. Admittedly, Sandhu Mohammad 
was not examined, and there is no legal.evidence about the words used by the revi- 
sion petitioner to Sandhu Mohammed. à . 

Under the circumstances, it seems to me to be very clear that the ingredients 
of the offence defined in section 8 (b) of the Act were not established. I shall first 
deal with the aspect relating to any possible annoyance caused by the revision peti- 
tióner to persons then present, or to any offence against public decency. In order 
to show that any such element was present, there must be the evidence of the persons 
annóyed by the. conduct of the revision petitioner, or evidence that her conduct 
"was such as to offend public decency. No doubt, such evidence could be even that 
of the Officer alone, Bu it must be explicit and unambiguous. It may bec very 
regrettable that a woman dresses gaudily, bedecks herself with flowers, and: generally 
behaves in an undignified manner by giggling and making gestures in a pubiic 
place. That may be a very bad example of modesty set to others, but it is a far 
distance between such a socially regrettable conduct, and the offence rendered liable 
to be punished under section 8 (b) of the Act. In my view, the evidence is 
totally ‘inadequate to justify any conviction on the ground that the conduct of 
the revision petitioner caused obstruction or annoyance to persons residing nearby 
or passing’ by such a public уе or that it was likely to offend public decency: 
"We are left with the other element, name]y, whether the revision petitioner did 
solicit for purposes of prostitution, the person referred to in the evidence, namely, 
Sandhu Mohammad. 


The Act itself has not defined the word ‘solicits’; section 8 (a), which is a differ- 
ent offence, refers to the temptation of a person, or to attracting & person for the 
purpose of prostitution. ‘Presumably, the word ‘solicits’ conveys something more, 
and has the essential import of an oral entreaty or persuasion, used to achieve the 
object of prostitution. In “ Words and phrases", Permanent Edition, volume 
39 at page 614, I find a comprehensive commentary on the expression “ solicit ". 
"The most satisfactory definition that I can discover seems to be this “‘to importune, 
entreat, implore, ask, attempt, try to obtain ". It seems to me to be self-evident 
that where this takes the form of an oral pleading or request addressed to а person, 
either that person must give testimony on the point, or we should have the specific 
evidence of some one who overheard the words used. But that is precisely what is 
lacking in the present case. Sandhu Mohammad has nof been examined and we 
do not have the evidence, of any other pedestrian who was there at that moment, 
and who overheard the conversation. The eri dane Superintendent of Police 
(P.W. 1) was some feet away, and beis quite unable to tell us what was the conver- 
sation between Sandhu Mohammad and the revision petitioner, and what were 
the words used by her. Again, those words must contain the definite import of a 
solicitation for prostitution. Merely to indulge in some flirtation with a stranger} 
or to behave in such a way as to attract the attention of persons of the opposite 
sex, may, as I stressed earlier, be regrettable or immodest, but fer se, it does not 
amount to any offence under section 8 (6) of the Act. The learned Public Prose- 
cutor conceded, with fairness, that the evidence on record is insufficient to bring 
out the essential ingredients of sections 8 (b). Since the existence of such ingredients 
must be strictly proved, before the conviction can be sustained, I allow the revision 
and set aside the conviction of the revision petitioner in this case. The fine, if paid; 
will be refunded ^ ' ] Br 


RM. 7 S Joke Gy EUM Жж. eee ey ‘Riviiton’ allowed 
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IN THE HIGH COURT OF JUDICATURE AT ‘MADRAS. 
en Present :—Mz. Justice К. SADANVAM. C 
Basha Khan. І | e o Petitionsr™ А 
Factories Act (LXIII ef 1948), sections 2 (п), 7 and 92—Oceupier or manager—Otoner ill leasing: 
eon ade ore e be a Sra | үк 
"Where the owner of a factory has leased the same to another and'has been only collecting the’ 
rent therefor the lessees will be the ‘ occupier’ withid the meaning of section, 2 (я) of the Factories 
Act as they alone have ultimate control. For any violation of the provisions of the Act, it isthe 
lessee that has got to be proceeded against and not the owner. The mere fact thatthe owner did not 
rely the show cause notice orfailed to produce & certain book which was not in his custody or 
ed to inform the Inspector of the lease, will not in any n alter the position if it i$ otherwise 
established a» a question of fact that the factory has tually been leased. . 
Pétition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the District Magis- 
trate (Judicial), Salem, dated gth December, 1964, and passed in Summary Trial 
Register Case No. 98 of 1963 AL | 
-. B. V. Viswanatha Гут, for Petitioner. - | | 
_ The Public Prosecutor, (V. P. Raman), for State. 
-The Court made the following s ex 
Oxzpzz.—The petitioner Basha Khan, has been convicted under section 92 of 
the Factories Act, for violation of rule 100 (2) of the Rules framed under the 
Factories Act and sentenced to pay а fine of Rs. 25, in default to simple 
imprisonment for one week. The charge against the petitioner was that as 
of the Bashakhan Rice Mills, 83, Bazaar Street, Athur, he had failed to furnish 
on or before 31st July, 1964, the half-yearly return in Form No. 22, for the half- 
year ending with goth June, 1964. The defence of the petitioner was that by 
virtue of aregistered lease deed Exhibit D-1, dated 1st March, 1962, he had leased 
the rice mill and entrusted the management of the mill to the lessees. The peti- 
tioner examined D.W. 1 Venkatakrishnan, onc of the lessees in support of his 


case. а 
"The learned District Magistrate has negatived the plea of the petitioner as 

he doubted whether Exhibit D-1 had been acted upon at all; but the reasons given. 
by him for doubting Exhibit D-1 are hardly convincing. The first reason is that 
the petitioner failed to send a reply to the show cause notice. Even in a civil 
suit this would not justify the inference that Exhibit D-1 is not true. The second . 
reason is that the book in which the Labour Inspector had made a remark, has 
not been produced. If the petitioner was not an ‘occupier or manager of the 
mills, he could not be expected to produce the book. The third and last reason 
mentioned in the District Magistrate's:ofder is, that the petitioner did not take steps’ 
to inform the Factory Inspector, that management of the Mill had gone to the 
lessees in pursuance of Exhibit D-1. But here again, the duty cast is only, on the 
occupier as defined in section 2 (я) of the Factories Act to send notice mentio 
in section 7 of the Act, furnishing the particulars mentioned therein including the 
name of the Manager for the purpose of the Act. It is an undisputed fact that the 

titioner is the owner of the rice mills ;. but he has leased the mills. under. Exhibit 
b. and was receiving the rent every month. The lessees would no doubt be’ 
occupiers within the meaning of section, 2 (я) of the Act, as they- have ultimate 
control over the affairs of the mills. — Ifthey fail to comply with the provisions 
of section 7 of the Factories.Act, they could be proceeded against for such default. 
If however they complied with the provisions of section у ofthe Factories Act and 
gave the name of the , that person could be proceeded -against for 
violation of the rule roo (2) of the Rülés frained under the Act. — T'he.conviction 
and the sentence. of fine imposed on' the petitioner, cannot therefore, be sustained 
and they are set side, аһа the fine, if collected, is‘ ordered іо be ‘refunded to 


the petitioner. The petitioner is acquitted. 
К.М. , —————— Revision allowed; conviction set aside. 


* Crl.R.G. No. 129 of 1965. | 7th December, 1965. 
(Cri.R.P. No. 124 of 1965). 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
` Present :—Mz. Jusriug R. SADASIVAM. 
Jecvanlal and another .. Petitioners*. 
Madras Pawnbrokes Act (XXIII of 1949), sedie 16 (7)—O xnder —Prrsen guilty of — 
be у under the Peta as Au nii ( que f е уне 
Penal Gede (XLV ef 1860), section 409—Presecution xnder—Jf barred р 
a а ID. а нашу аы чы er een а 
It is no doubt true that an offender under the Pawn Brokers Act can be prosecuted and punished. 
under its i . But that docs not mean that the offender cannot be proceeded against under 
the general law, such as section 409 ofthe Penal Code, if the offence falls withinthe ofthe general 
law as well. Where an offence comes within the scope of section 16 (7) of the Pawrbroben Act and 
section 409 of the Indian Penal Gode, the offender can be proceeded against under both or either of 
the provisions, though the offender cannot be ished under both the provisions. The Pawnbrokers 
Act does not in any way repeal or modify the Code to the extent to which the Pawnbrokers Act 
makes a specific provision for any offence. ү 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying the High Court to revise the order of the Court of the Fourth Presidency 
istrate, G.T., Madras, dated 14th December, 1964, and made in C.C. No. 
18572 of 1964. NEP 

G. Gopalaswami, for Petitioner. 

К. A. Panchapakesan, for the Public Prosecutor for State. 

The Court made the following 

Oxpzn.—This is a petition by the accused іп С.С. No. 18572 of 1964 om 
the file of the Fourth Presidency Magistrate, G.T., Madras, to revise the order of 
the Fourth Presidency Magistrate rejecting their application that they cannot be 
tried under section 409, Indian Penal Code, havingregard to the provisions contained 
in the Pawnbrokers Act. 

The learned Fourth Presidency Magistrate has, on the charge-sheet filed by. 
the Police, framed three charges against the petitioners under section 409, Indian 
Penal Code. The contention of the learned Advocate for the petitioners is that 
the offence with which they were charged is punishable under section 16 (7) of 
the Pawnbrokers Act and that the special provisions of the Pawnbrokers Act 
override the general provisions of the Indian Penal Code. In my opinion the 
learned Fourth Presidency Magistrate has rightly rejected the contention of the. 


petitioners. А Е 

The learned Advocate for the petitioners relied on Gopalji v. Shree Chand? 
in support of his contention that where there is а special Act dealing with the 
ical subject, resort should be had to that Act instead of to a general provision 


which is exercisable or which is available under extraordinary circumstances only. 

The writ of habeas corpus is a high prerogative writ in England which could be 

invoked in appropriate cases to restore minors fo p т custody when they were 

in illegal detention. .But the writ was never inten to. be. utilised, or used for 

purposes of merely de ining’ rival claims of competing guardians. Section. 
491, Criminal Procedure Code, m a general power in the nature df a habeas corpus. 

It was pointed out in the above decision that the power under the. Guardians апі. 
Wards Act is a power under a Special Act dealing with a special subject, and resort. 

should be had to that Act instead of to a general provision which was exercisable | 
or which was available under extraordinary circumstances only. 

The decision in Axiulal v. К. Pal Singh", relied on by the learned Advocate 
for the petitioners is equally inapplicable to the facts of the present case. The-- 
decision in that case was that a provision contained in a special statute which ipa ` 
consolidating statuts aud was passed uent to the existing general statue 
must prevail over the general statute. Section 517 of the Gwalior Civil Procedure 





* Crl.R.G. No. 1988 of 1964 : Ў - . 22nd November, 1965. 
(Cirl.R.P. No. 1950 of 1964). 
1. A.LR. 1955 АП. 28. 2. A.LR.1958 М.Р. 7. 
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Code whith is similar in terms to Order 20, rule r4, Civil Procedure Code, is a 
general provision unlike section 21 of the Gwalior Pre-emption Act which applied 
to the facts of that case. It was rightly pointed out in that decision that the pro- 
visions contained in the Gwalior Pre-emption Act should apply to the facts of that 
The learned Advocate for the petitioner referred to the section relating to 
implied repeal in penal Acts at page 177 of Maxwell оп Interpretation of Statutes, 
1Ith Edition. It is true that when the new Act impliedly repeals an old опе, 
then the new Act alone would apply. But it cannot bé pretended in this case 
that the Pawnbrokers Асї in any way the provisions contained in the 
Indian Penal Code, namely, section 409, Indian Penal Code, to the extent to which. 
the Pawnbrokers Act makes provision for- the same. It is pointed out in the 
above book that it would seem that an Act which (without altering the nature. of 
the offence, as by making it felony instead of misdemeanour) imposes a new 
kind. of punishment, ог -provides a. new course of procedure for that which, was 
Alteady an’ offence, at least at common law, is usually regarded as cumulative 
and as not superseding the pre-existing law. = DE i 
' ""Section 5 of Indian Penal Code specifically provides that nothing in the Act” 
shall affect the provisions of the special or local law. , It is true that no prose- 
cution under the Code would be admissible, if it appears upon whole frame of the 
Special Act that it was intended to be complete in itself and to be enforced only 
by the penalties created by it. It is clear from the charge framed in this case that 
the acts alleged against the petitioners fall also under section 16 (7) of the Pawn- 
‘brokers Act. There is nothing in the Pawnbrokers Act which takes away the 
right to prosecute the accused under a more serious provision of section 409, Indian 
Penal Code. There may be cases which may not fall under section 409, Indian 
Penal Code, but which could come within section 16 (7) of the Pawnbrokers Act 
alone. In the present case it is open to the prosecution to charge the petitioners 
both under section 409, Indian Penal Code, and section 16 (7) of the Pawnbrokers 
Act ; but the petitioners cannot be punished under both these provisions. The 
‘General Clauses Act provides that where an act or omission constitutes an offence 
"under two or more enactments then the offender shall be liable to be prosecuted 
under either or any of those enactments but shall not be punished twice for the 
same offence. In fact even where the accused is guilty of the specific offence under 
Pawnbrokers Act, he could be convicted under an appropriate section of the 
Indian Penal Code if the punishment under the Special Act, namely, Pawnbrokers- 
Act, is not adequate. 


For the foregoing reasons I see по grounds to interfere in revision with’ the 


order of the learned Fourth Presidency istrate rejecting the preliminary objec- 
tion of the petitioners. The criminal revision case is dismissed. 
R.M. и Р ———— i Revision dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice М. ANANTANARAYANAN, 
"Thanikachalam Pillai ' : .. Petitioner* 


U. 5 ` 

Qriminal Procedure Gode (V of 1893), section 493. (v) —Canzellation ef order for maintenance—‘ Living 
án adultery '— Scope. of. . ` 
_  Itisimposible tolay down any precise criteria of proof of the matrimonial offence of ‘livi 
in adul '. Butitis now well settled that before.an order for maintenance under section 
‘Criminal Procedure Code, could be cancelled, it should be established ‘that the wife was [аад 
ofcontinned adulterous conduct. A single lapse from virtue, even if true, cannot amount to 
in adultery’. li 


alife 
‹ iving 


4 





* Grl.R.G. No. 1780 of 1964 ' '' 22nd Septémber, 1965. 
(Orl.R.P. No. 1751 of 1964). ` ‚' “' 
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iu Kiste Pillai v. Amirthemmal, (1938) 2 M.L.J. 407 : LL.R. (1938) Mad. 1100 : A.I.R. 1938 Mad. 
‚ Ref. ; ' ; 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Additional First 
‘Class Magistrate, Chidambaram, dated 2nd November, 1964, and made іп Crl. 
М.Р. No. 218 of 1964. ; 


T. S. Arunachalam, for Petitioner. 
J. Stanislas and Bala Pajonor, for Respondents. 


The Public Prosecutor, (V. P. Raman), for State. 
The Court made the following | 


Orper.—Tho revision proceeding involves the simple issue of the right of a 
husband to have an order against him for payment of maintenance to the wife 
under section 488, Criminal Procedure Code, cancelled under section 488, clause (5) 
of that section, because, according to the husband, the wife has been ' living in 
adultery ’, which is a ground for rescinding the order under section 488, clause (5). 
In the present case, the husband alleged that the wife Dhakshayani (R.W. 1) was 
living in adultery with a certain Radhakrishnan, and that he, the husband 
(P.W. 2 actually found his wife and Radhakrishnan im flagrante delecto at the 
house of the latter. Не adduced evidence of another witness for another-all 
act of adultery, and also adduced the evidence of a Constable, P.W. 5, to show 
that R.W. 1 and Radhakrishnan were residing at one time in the same house. 
He further relied on a document of mortgage in favour of R.W. 1 (Exhibit P-4), 
which shows that Radhakrishnan paid Rs. 400 on behalf of R.W. 1 towards the 
mortgage. =~ 


The learned Additional First Class Magistrate, Chidambaram, considered 
this evidence, and did not think that the evidence could be accepted as proof of 
‘ living in adultery’. Не did not believe the evidence of P.W. т or P.W. 9 that 
either witness saw R.W. 1 in a compromising position with Radhakrishnan. He 
further characterised the husband (P.W. 1) as a man with no for truth. 
Finally, he came to the conclusion that the payment of money by Radhakrishnan 
on behalf of R.W. 1 under Exhibit P-4 was quite inconclusive, even if true, and 
that at the highest for the evidence adduced by the petitioner, all that can be said 
is that there is room for suspicion. : 


1t is always difficult to lay down the precise criteria of proof of the matrimonial 
offence, of “ living in adultery,” with regard to either spouse. Аз the authorities 
in the United Kingdom have emphasised, whether reliance is placed upon a single 
act of adultery or upon a course of conduct of infidelity, which the phrase ‘ living 
in adultery ' implies, it is very difficult, if not i ible, to prove the factum of 
the matrimonial offence by direct evidence. Ci tantial evidence would 
have to be necessarily relied upon. But the question whether the criterion of 
proof is satisfied, will obviously d on the individual facts of the case, and the 
manner in which the witnesses impress the Court with regard to their credibility. 
It is difficult to see how any Heil aule cas. st all.be enunciated, on ghis aspect. 
In Kista Pillai v. Amerthammal', Pandrang Row, J., laid down, with ific reference 
to section 488, Criminal Procedure Code, that the words ‘living in adultery’ 
are indicative of the principle that a single lapse from virtue, even if true, will 
not suffice, and that it must be shown that the wife was actually living in adultery 
with some one else, at the time of the application, which disentitles her to receive 
‘Maintenance. The learned Judge observed : 


** Continued adulterous conduct is what is meant by ‘living in adultery.’ ” 


On the facts of the present record, I am not at all clear that the evidence is 
30 definite as to justify only the inference that the wife has been guilty of this matri- 





1. (1938) 2 M.L.J. 407 : LL.R. (1938) Mad. 1100: A.I R. 1938 Mad. 833. 
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monial offence. Part-of the evidence was disbelieved by the learned Magistrate: 
and, according to him, the part which was accepted amounts to nothing more 
than a suspicion that the relationship between the wife and one Radhakrishnan 
might not be so innocent as the wife (R.W. 1) claimed, on the ground that this 
Radhakrishnan was related to her. But that kind of suspicion is by no means. 
tantamount to proof, particularly, when regard is had to the nature of this pro- 


It is not necessary for me to further stress that there are other legal remedies 
open to the revision petitioner, and that he can seek to have the marriage itself 
annuled by a decrec rn divorce on the ground of the wife's matrimonial offence, 
if he is able to prove the offence, under the relevant provision of law. s 


With these. remarks, the revision petition is dismissed. ; 

R.M. . == Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE АТ MADRAS. ? 

Presknt :—Ми. Justice М. ANANTANARAYANAN AND Mm. Јоғпов P. 


AN. 
Sangarayya Chettiar 7 .. Appellant® 
v. : ` 
Gods Givil ( Pendichs Articles 1736 and 1738—Sxit for eviction the 7 
т; 1 [ргы Cos M dp M dm onto cess C о 
custom. 


Where after the expi ofthe period of lease specified in the written instrument governing the lease 
the landlord files a suit in Pondicherry for eviction of the tenant, the Court cannot order eviction unless- 
the landlord has given to the tenant a valid notice to quit giving the time fixed by local custom. The 
existence of a valid notice to quit goes to the root of juri ion of the Court to pass an order 


of eviction, whether remedy is t by way o. Ri lico of mammary pip ral The law 
applicable in both cases is the one laid down in Articles 1736 Mad 1758 of the Code Civil and if it is 
in any particular case that the prescribed law had not been strictly followed, the Madras. 
Court will ve jurisdiction to interfere in its special appellate jurisdiction for setting the matter, 
a right, whether or not the point was specifically raised in the lower Courts at Pondicherry. The grant 
of further time for giving vacant on o the premises by the Court after the оге ог 
would not remedy any defect in the proper period to be given in the notice to quit. It is the service: 
of a prior notice to quit, giving the prescribed time therefore, that gives the landlord the righ to ар— 
proach the Court for an order of eviction and that fact.also gives jurisdiction to the Court to pass ап 
order for eviction if it holds the notice to be valid. | ; NEC 
Appeal against the Decree of the Tribunal Superioeur d' Appeal, Pondicherry, 
dated 11th December, 1964 (Ordonance de refere dated 8th January, 1963 on the 
file of the Tribunal de Premiere Instance, Pondicherry). 


М. Arunachalam, for Appellant. 

T. Kriskaaraja Nayakar, for Respondent. 

The Judgment of the Cuort was delivered by od 

Ramakrthnan, ў. —This Special Appeal is filed by: the tenant of certain premises. 
in Pondicherry against the order of eviction passed against him by ‘the "Tribunal; 
of First Instance in summary proceedings a onance de refere), and which order 
of eviction was confirmed by the Court of, Appeal at Pondicherry. The Court of^ 
First Instance gave eight months to the tenant to vacate, and the appellate Court . 
while confirming the order of eviction, gave a period of ten months to the tenant 
to vacate the premises. : 

It is common ground that the tenancy was originally fixed by a written instru- 
ment for one year from 5th ЕсЬгиагу; 1959 upto 5th February, 1960, stipulating a. 


^ Spl.A. (Civil) No. 419 of 1964. | ^ —. 22nd June, 1965. 
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rent of Rs. 62 per month. “The tenant also paid Rs. 200 as advance. Subsequent 
to the one year’s period, the lease was extended orally under a tacit arrangement 
on the same terms as before. Before resorting to the Gourt for eviction by the sum- 
mary procedure, the landlord gave to the tenant a notice to quit, giving fifteen 
day’s time, and this notice was served on 27th November, 1962, on the tenant. 


It is common ground that the law which prescribes the procedure for eviction 
in such cases is given in Articles 1736 and 1738 of the Code Civil Procedure which 
read thus : 

“ Article 1736 : Ifthe lease has been made without written document, one of the parties could 
only give (quit) notice to the other by observing the times fixed by the local custom. 

Articls 1738 : If, at the expiry of the written leases, the lessee remains and is left in possession, it 
willoperate as a new lease the effect of which is settled by the Article relating to the lease made without 
"written document. ” ` 

It becomes, therefore, necessary in such cases to decide whether the landlord 
had given to the tenant, before he filed the suit, a notice to quit, giving the time fixed 
by the local custom. Learned Counsel, Sri Arunachalam, ap ing for the appel- 
lant before us, urged, as his principal ground for relief before this Cou the argu- 
ment, that the Courts below did not apply their mind to the question whether the 
period of fifteen days to quit given in the notice in the present case, was the one 
recognized by the local custom, in the area in question, namely, Pondicherry. Per 
contra, learned Counsel for the'respondent(landlord) urged that this particular point 
-was not raised in the Pondicherry Courts, and that it was being urged for the first 
time in this Court. Sri Arunachalam thereupon filed before us a true copy of the 
grounds of appeal filed by the appellant before the appellate Court at Pondicherry, 
-where the appellant had stated that he had protested from the beginning itself 
against the notice to quit. It would, therefore, appear that the tenant at all material 
times had also taken the stand that the notice to quit in this case was not in order. 
But it might be that he did not put forward the argument in the form in which it is 
now advanced before us, about the period stipulated in the notice being not in con- 
formity with the period recognised by local custom. It appears to us that this ground 
about the existence of valid notice to quit, goes to the very root of the jurisdiction of 
the Court to pass an order of eviction, whether remedy is sought by way of a regular 
suit, or by summary procedure. The law applicable in both cases is the one laid 
down in the two, Articles of the Code Civil aforesaid, and if it is discovered in 
any particular case that the prescribed law had not been strictly followed, this Court 
has got jurisdiction to interfere in its special appellate jurisdiction for setting the 
matter aright. . . 

' Learned Counsel for the respondent, filed before us a copy of Ње judgment of 
the Superior Court of Appeal in Pondicherry in some other case -where the parties 
were Nataraja Mudaliar and Palaniswamy Mudaliar (dated 8th December, 1964) 
where the Superior Court of Appeal has referred to the circumstance that the “ prac- 
tice even in great centres of population is to give notice to quit for periods not 

ing three or six months for leases at commercial use for shop or store ". This 
observation is fastened on by the learned Counsel for the appellant before us, for rein- 
forcing his argument that the appellate Court at Pondicherry in the present case has 
not applied its mind for deciding what the customary period for notice to quit in 

Pondicherry is, and it might very well happen, if the proper enquiry is made, that 
the period in the case, will be longer than fifteen days seeing that the lease was for a 
commercial purpose. On this point, however, we are not expressing any opinion.’ 
Tt will be for the Courts at Pondicherry to consider the matter carefully, if necessary 
after taking evidence, and decide as to what the custmory period for the notice to 
quit in such cases will be. 

Before parting with the case, we wish to point out that the Courts below, appa- 
rently considered that the grant of further time for giving vacant possession of the 

remises after the order of eviction whether it be:eight months as given by the trial 
Court; or ten menths as given by the appellate Court-would remedy any defect in 
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the proper period to be given in the, notice to quit. We wish to point out that this. 
is not the law. It is the service of a-prior notice to quit, giving the prescribed time 
therefor under the statute, that gives the party, namely, the landlord, the right to 
proach the Court for an order of eviction, and, as already mentioned, that’ fact 
gives jurisdiction to the Court to pass an order for eviction, if jt holds the notice 
to be valid. We apprehend that the Subordinate Courts at Pondicherry have not 
kept this principle in mind, and this.is therefore one other reason why the' matter 
has to be disposed of afresh, in the light of the observations in this judgment. — 


Before parting with this case, we would refer to one other argument urged by 
the learned Counsel for the appellant, namely, that, where the' tenant has not com- 
mitted any default, the procedure for eviction under the summary ог Ordonance de 
refere procedure will not apply. This point does not appear to have been raised in. 

с lower Courts and, therefore, we do not express any opinion upon it. But it will 
be open to the appellant to-urge this point in the Court below, if he is so advised. 


In view of the above, we allow the appeal and set aside the decree ofthe Supe- 
rior Court of Appeal at Pondicherry, and remand the case to that Court for fresh. 


disposal according to law. No costs. 


V.K. ————— Appeal allowed ant 
case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mk. Jpstice Т. VENKATADRI. 
T.M. Doraiswami Vaithian by power agent P. Raman ..  Peilione* 


v. 
Dhanalakshmi Ammal and others .. Respondents. 
Indian Soldiers’ (Litigation) Act (IV of 1925), sections 6 and 7—Scope af —Poroer of Court to stay btocsr- 
dings under—Procedure to be fc . 
Under section 6 (2) ofthe Indian Soldiers’ Litigation Act, the Court has jurisdiction to 


ngs if it appears to the Court before which any proceedings are pending that an Indian Soldier 
though not a party to the proceedings, is materially concerned in the outcome of the same and that his 


interests are likely to be prejudiced by his inability to be present. It is not necessary that the Court 
should in such cases come to a conclusion that the soldier has an unimpeachable interest in the pro- 
perty in dispute. It may be that when the matter is finally decided it might be held that the soldier 
has no interest at allin the concerned in the litigation. Hence in a suit concerning a 
property in the name of the wife 1t is stated by the wife that her husband, an Indian Soldier, is the real 
owner and she is only a benamidar, it is sufficient ground to suspend the proceedings though utlimately 
the defence of benami may be found to be without substance. 

While the Court has power to suspend proceedings, it should also follow the procedure laid down 
under section 7 ofthe Act. After dmg the proceedings the Court has to send a notice to the 
concerned authorities in the prescri manner and has to find that the soldier is serving under spécial 
conditions and that & postponement is necessary in the interests of justice. 

Petition under section 115 of the Act V of 1908 praying the High Court to revise 
the order of the District Court of East Thanjavur at Nagapattinam dated 13th Febru- 
ary, 1964 and made in I. &."No. 170 of 1963 in O.S. No. 18 of 1963. 

К. Chandramouli for Т. R. Ramachandran and К. Narayanaswami, for Petitioner. 

The Court made the following ; 

Ozpxnz.—This Revision Petition arises out of an order passed by the District 
Judge of East Thanjavur in I.A. No. 170 of 1963 in O.S. No. 18 of 1963 on'the file 
of the District Court, араш The first respondent filed the suit O.S. No. 18 
of 1963 for cancaellation of a sale deed executed by the second defendant in favour 
of the first defendant Dhanalakshmi Ammal. Pending the suit Dhanalakshmi 
Ammal filed an interlocutory application out of which this revision petition arises 
under section 6 (2) of the Indian Soldiers’ Litigation Act of 1925 to suspend the pro- 
ceedings in the suit had to give notice thereof in the prescribed manner to the pres- 





* C.R.P. No. 1146 of 1964. t : 3rd Septembei, 1965. 4 
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cribed authority. She alleges in her petition that her, husband is now serving in 
the Indian Army in the North East Frontier Agency and thoügh the sale deed is in 
her name the real owner of the property is her husband and he is interested in the 
property. The learned District ойе came to the conclusion that Dhanalakshmi 
Ammal's husband who is now in the Army is interested in the property and he allow- 
ed the petition. It is against this order that the plaintiff-petittoner has preferred 
this Revision Petition. OM ; 

The learned Counsel for the petitioner contended before me that the learned 
District Judge must find whether.the husband is interested in the property. Appa- 
rently the sale deed is in her favour. They have not set up any case of benami. If 
a case of benami is setup it hasto be proved in Court. There may be some force in 
the contention of the learned Counsel for the petitioner. But still it is not unusual 
for the husband to purchase property in a wife's name and when the matter comes to 
Court it is for the husband to prove that the property belongs to him and not to his 
wife. In the present proceedings the property might have been bought in the name 
of Dhanalakshmi. yhow we cannot say that he has absolutely no interest in the 
roperty. But when the matter is thrashed out in Court it may be found that her 
band who is now in the Army may not have any interest in the property. But 

on the allegation made by her in the affidavit, she says that her husband has got 
interest in the property. The learned District Judge has considered the allegations 
made in the vit and he comes to the conclusion that this suit has to be stayed 
under the Soldiers’ Litigation Act. Still the learned Counsel for the petitioner con- 
tended before me that even though he has got jurisdiction to stay the suit, the learn- 
ed Judge has to follow certain formalities prescribed in the Soldiers’ Litigation Act. 
Under section 6 (2) if it appears to the Court before which any proceeding is pending 
that an Indian Soldier though not a party to the proceeding is materially concerned 
in the outcome of the proceeding and that his interests are likely to be prejudiced 
by his inability to attend, the Court may suspend the proceeding and shall give notice 
thereof in the prescribed manner to the prescribed authority. What is the prescrib- 
ed manner and the prescribed authority 1$ set out in section 7? The learned District 
Judge simply passed an order stating that her petition is allowed. He does not give 
any indication of the steps that have to be followed. He must give notice as pres- 
cribed under the Indian Soldiers’ Litigation Act and on the receipt of information 
from the prescribed authority, he must decide whether to priced with the suit or 
not. He also drew my attention to Kothandarama Mudaly v. Dharmalinga Mudaly* 
where Byers, J., observed : \ 

` “ Itis clear from the wording ofthis section that the powers ofthe Court are limited to suspending 
the proceedings after which it must give notice in the prescribed manner to the prescribed authority 
and then proceed under section 7 ofthe Act, under which it is necessary before ordering a stay to find 
that the Soldier is serving under special conditions, and thata postponement is necessary in the 
interest of justice.” . ' 

The learned Counsel also cited Noor Akbar Khan v. Mt. Mahbooba*, which is to 

the same effect. 

IremandI.A.No.170 of 1963 tothe District Court, Nagapattinam to enable the 
District Court to follow the procedure laid down in sections 6 and 7 of the Indian 
Soldiers’ Litigation Act and on receipt of reply.from the concerned authorities 
the petition should be disposed of according to law. No order as to costs. 


R.M. —__ у Matter remanded. 





— 
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.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) : 
Present :—Mnr. Justro К. VxgRASWAMI AND Mr. Justice P. S. KAILASAM. 


N.H.M. Pandian, Zamindar of Uthumalai and hereditary 
trustee of Sri  Navanecthakrishnaswami Tetnple, 


Veerakeralampudur, Tenkasi. e Appellant* 
D. 
"The Deputy Commissioner, Hindu Religious and Charitable - 
Endowments (Admn.), Madurai and another .. Respondents. 


Madras Hindu Religious and Charitable Endowmsnts Act (XXII of 1959), sections 53 (4) and 54 (3)— 


е кышы ешеси неч into charges —Appoistment of a fit person under section 
58 (4) in the vacancy —Claim:s of members of sus а ned ca снови ia 
ito appoint a fù person under section 53 (4)-— Interferenca with by High Gourt 
The suspension of a hereditary trustee of a religious institution pending an enquiry into charges 
against him docs not fall within the ambit of section 54 of the Madras Hindu Religious and Chritable 
Endowments Act (XXII of 1959) because section 53 (4) of that Act makes a c provision for sus- 
pending an enquiry and a special provision excludesthe general. Section 53 (4) while provid- 
ing for power of suspension pending an enquiry, givesalso power to арр аа iui ачааг 
the duties of the trustec in the vacancy caused by such suspension. е section does not prescribe 
any procedure to be followed in appointing a fit person, аз for instance the Explenation to section 54 
(3) which directs that in making an appointment under that sub-section due regard should be had to 
the members of the family of the previous trustee, entitled to nee succtmion. Hence the statu 
provision, as they stand now, do not require that, when ul gion a fit person under section 53 (4 
the claims of the members ofthe suspended trustee 's should be taken into account. 
having regard to the scheme ofsection 54, the policy of the Legislature а ак to be that while 
«dealing with a vacancy in а hereditary office the right ofthe next in line to succeed із recognised. 
npud pe Der Mu Бакас ое Чи и кшк DEDE AH OR and suspension 
Holl enquiry by way of punishment. In either case а vacancy arises. But section 54 is 
ба м Je saly to саш to cases of suspension and vacancy arising out ofit, otherthan suspension pending an 
uiry and therefore, it is not possible to accept the contention "that while a fit person 18 appointed 
ds section 58 (4) the aid of the to section 54 (3) can be invoked. Nevertheless, 
ving regard to the nature of the o of hereditary trustee under the general law, (p 
кыша 53 (4) does not provide for it, itis necessary while appointing а fit person under section 53 (4), 
to have du: regard to the claims of the members of fami y of suspended trustee. 


The to appoint a fit person und-r section 53 (4) is a discretionary power and all that is 
required for a valid exercise of the power is that, In.meking the appointment, due regard must be had 
to the claims ofthe members of the family ofthe: ous trustee and once that requisite is satisfied for 
reasons stated by the concerned officer, the igh Е will not ordinarily interfere with the 
‘discretion exercised in that regard. 

Appeal under clause 15 of the Letters Patent against the Order of the Housse 
able Mr. Justice Srinivasan, dated 14th April, 1965 and made in the exercise of the 
"Special Original Jurisdiction of the High Court in Writ Petition No. 718 of 1963 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records of the first respondent therein in his Rc. No. 18327/62 Аз, 
dated goth March, 1963, and quash the said order appointing the апа respondent 
therein as the “ fit person ” to discharge the functions of the hereditary trustee of 
‘Sri Navanecthakrishnaswami Temple, Veerakeralampudur, Tenkasi. 


V. Vedantachar, for S. Narasinga Rao and V. Srinivasan, for Appellant. 

K. Venkataswami, for the Additional Government Pleader, for ist Respondent. 
K. Alagirisw1mi, for 2nd Respondent. 

The Judgment of the Court was delivered by 


Е il E J.—This appeal under the Letters Patent is from an order of 

a petition to quash an order of the 1st respondent, dated 

as oo Me cb, 1965, by which he framed certain additional charges against the appel- 
Und er pal into the charges, appointed the 2nd respondent as a fit 

appointment, the first respondent considered that by reason 

аре, the Шыу a temporary vacancy had occurred and it became necessary to 
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act under section 54 (2) and (3). He was mindful of the claims of the eldest son 
of the appellant but he was at the time only 19 years of age and was a student 
studying in the IX Standard, he was considered to be not le of managing the 
affairs of the temple. "That is how he appointed the 2nd respondent, a stranger to 
the family of the appellant, as a fit person to carry on the functions of the hereditary 
trustee. There is no dispute that the office of trusteeship is hereditary and the 
administration of the temple of Navaneethakrishnaswami is governed by a Scheme 
settled by this Court in A.S. No. 165 of 1956. The appellant contended before the 
learned Judge that the first respondent, as he did under section 54 (2) and (3) 
in appointing a fit person, misdirected hi and the order was therefore without 
jurisdiction. "This contention did not find favour with the learned Judge. He was 
of the view that though the first ndent was not right in citing section 54 (2) 
of Madras Act XXII of 1959, he Еа wer to make the appointment under section 
58 (4). Ta tbe course of hi. order, the leamed Judge alto considered that an interim 
параде ee оаа could not be said to give rise to а temporary 

vacancy within the meaning of section 54 (2) and for this reason also, he considered 
that the proper section which would be applicable to appointment ofa fit person in 


case of suspension pending an enquiry, was section 53 (4). 


Before us, Mr. Vedantachari for the appellant argues that there being no Чыра 
that the office of trusteeship in the temple is hereditary, and though the power 
to appoint a fit person in a contingency like this is provided for in section 53 (4); 
the manner of making the appointment of a fit person is laid down in section 54 (8) 
and it follows, therefore, that in appointing а fit person, the Deputy Commissioner 
concerued shoul have due regard то the alatis of тотса of the family, if any, 
entitled to the succession. Learned Counsel urges that due regard in this case had 
not been paid by the first respondent to the күп үн of the eldest son of the appellant 
and E grounds for eliminating him from appointment as a fit person were 
not tenable 


Section 53 of the Act provides for power to suspend, remove or dismiss a trustee 
of a religious institution. Sub-section (2), while conferring the power, enumerates 
the grounds on which punishment of one or the other category can be imposed. 
Sub-section (3 LEa the procedure to be followed in enquiries under sub- 


section (2). n (4) reads : 
“ Pending the disposal of the ch framed against the trustee, the appropriate authority may may 
ce the trustee under suspension appoint a fit person to discharge the duties and perform the 


ctions of the trustee. ones 


Section 54 relates to filling up of vacancies in the office of hereditary trustee. The 
first part of the section is to the effect that when a permanent vacancy occurs in 
the office of the hereditary trustee, the next in the line of succession shall be entitled 
to succeed to the office. А similar provision is made by sub-section (2) in respect 
of a temporary vacancy and it says that when such a vacancy occurs under sub- 
section (2) of section 59, the next in the line of succession shall be entitled to succeed. 

Under these two sub-sections it may be noticed, the next in the line of succession 
is entitled to succeed as a matter of right. Sub-section (3) covers filling up of 
permanent or temporary vacancies arising in certain other contingencies, one of 
them being when such a vacancy cannot be filled up immediately, and provides 
for appointment of a fit person to perform the functions of the trustee. The sub- 
section hasan Explanation which directs that in making an appointment the Deputy 
Commissioner should have to the claims of members of the family, if any, 
entitled to the succession. € scheme of section 54 appears to be that, where a 
vacancy arises, whether permanent or temporary, it should be filled up by the next 
in the line of succession, but, if there is any dispute about succession or the vacancy 
cannot be filled up for other reasons, instead of filling up the vacancy, power is 
given for appointment of a fit person, so that the functions of the hereditary trustee 
may be continued to be discharged pending filling up of the vacancy. Sub-section 
(2), which as we said relates to a temporary vacancy, covers cases of suspension 

37 
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under sub-section (2) of section 53 and a perusal of sub-section (2) of section 58 
shows that a suspension need not necessarily be by way of punishment. Clause (a) 
of sub-section (2) empowers suspension on the ground that the trustee ceases to 
profess the u religion. Similarly, clauses ( f£) and (A) of the sub-section enable 
suspension in cases of the trustee being of unsound mind or an undischarged 
insolvent. It is, therefore, clear that ion (2) of section 54 not merely covers 
a отара ау vacancy arising from suspension by way of' punishment, but also 
extends to a suspension not by way of punishment. It may be possible, therefore, 
шше e cR (2) een oe ои 
ujry, may include ` a power of suspension pending an enquiry. Buts 
section (4) of section 53 specifically provides for such a contingency, while suspension 
by p nt is separately dealt with by sub-section (2) of section 53 and also 
by sub-section (5) of section 53, which provides for appeal against orders made under 
sub-section (2) of that section. It becomes, therefore, clear that as sub-section (4) 


makes a specific provision for suspension ing an enquiry, such a power is, 
therefore, not covered by the other provisions which provide for suspension follow- 
ing an iry. We are of the view, therefore, that suspension pending an enquiry 


does not within the ambit of section 54. because of the principle that a special 
provision excludes the gencral. 

Sub-section (4), while providing for power of suspension gending an enquiry, 
ives also power to appoint a fit person to discharge the duties and perform the 


tions of the trustee. The sub-section does not speak of filling up of a vacancy 
unlike section 54 (1) and (2). Nor does ооа ibe any procedure 
to be followed in appointing a fit person, as for instance ion to sub-section 


(3). ‘The statutory provisions, as they stand now, do not require that, when арроіпі-- 
ing a fit person, the claims of the members of the trustee’s family should be taken 
into account. i i 


But having regard to the scheme of section 54, the policy of the Legislature 
appears to be that while dealing with a vacancy in a hereditary office, the right of 
the next in line to succeed is recognised and it is because of this, even where a vacancy 
cannot be filled up immediately, in appointing a fit person, due regard should be 
Ба ооа о с гыс и н y of the trustee. On principle, we 
fail to see any basic distinction between a ion pending an enquiry and 
suspension following an enquiry by way of pubülimeut either case, a vacancy 
arises. But section 54 is confined only to cases of suspension and vacancy arising 
out of it, other than suspension pending an enquiry, and therefore, it is not possible 
to accept the contention of the appellant that, while a fit person is appointed 
under section 53 (4), the appellant can invoke at the same time the aid of the 
Explanation to su tion (3) of section 54. 


Nevertheless, we are of the view that having regard to the nature of the office 
of hereditary trustee under the general law, the appellant is entitled to contend 
that, although sub-section (4) does not provide for it, it is necessary, while appoint- 
ing a fit person, to have due regard to the claims of the members of the family of 
such trustee. 


But that can make no difference to the validity of the order of the first respondent 
because as a matter of fact the 1st respondent considered the claims of the eldest 
son of the рер. and, for dud given п азор ооа that he was not 
suitable for the appointment. е power to appoint a fit person is a discretio 
power and all that is required for a valid exercise of the power is that, in making 
an appointment, he must have due regard to the claims of the members of the 
family and once that requisite is satisfied for reasons stated by the concerned officer, 
this Court will not ordinarily interfere with the discretion exercised by him in that 
regard. | 


We therefore come to the conclusion that the order of the learned Judge is. 
right, though on slightly difftrent reasons. The appeal is dismissed. No costs. 
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It із represented for the appellant that his eldest son has ceased to be а student 
and is of proper age and also шапан Наз шее been напиете and the claims 
ered 


of his eldest son should be consid. ut that is entirely a matter for the appellant 
to take up with the concerned authority. 
V.K. ———— Appeal dismissed. 


] : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PuzsgwT:—Mz. Р. ОнлкрвА Reppy, Chief Justice, АМО Mr. Justice М. NATESAN. 
Mohideen Bi and others t0. Appellanis* 


U 


Khatoon Bi and others .. Respondents. 
Action sale—Conditions Stipulation requiring highest bidder to й 25 the bid on the lot bei 
knocked dowa—Deposit by ckequw— V. E ' . S cd = NE 
When in an auction sale of certain it is provided that the “ highest bidder shall pay into 
the hands of the auctioncers, immediately the lotis knocked down, a deposit of 25% on the highest 
bid amount ” , acceptance by the auctioneers of a cheque for the amount of such deposit from the 
highest bidder would not be contrary to the condition of auction sale aforesaid, especially when the 
auctioneers were sure ofthe solvency ofthe bidder. It is too much to contend that payment by cheque 
is not good payment having regard to the present day practice prevailing in big cities like 1 
А from the decree of the Honourable Mr. Justice Kunhamad Kutti, dated 
27th tember, 1964, and made in Application No. 2463 of 1965 in C.S. No. 
145 of 1964 in Original Jurisdiction of this High Court. BC us 
Е. Ramaswami, K. Е. Subramania Аууат and А. Sarojini Bai, for Appellants. 


M. S. Venkatarama Аууат, V. Krishnan and Р. Veeraraghaver, $. Amudhachari, 
T. S. Narasimhan, R. Ramamujam, N. Lakshmanan, L. V. Krisknaswoami Аууаг and 
King Gf Patridge, for Respondent. ` 
The Judgment of the Court was delivered by 


Chandra Reddy, C. J.—This appeal arises out of an auction of the pro А 
the subject-matter of this appeal, held оп 12th September, 1965. Тһе suit was 
filed by respondents 1 to 4 for the administration of the estate of one Abdul Hameed 
who died on ist July, 1963. Pending the suit the plaintiffs and the mo 
of some of the properties belonging to the estate of Abdul Hameed applied to this 
Court for the sale of the Maharaja Talkies, which is the involved in the 

resent a . This was ordered on 26th р 1965, aud urray and Company, 
Madras, e auctioneers, were appointed Commissioners for the purpose. This 
auction was subject to confirmation by Court. Pursuant to the oer of the Court 
the auction was held on 12th September, 1 65, and the property was sold to the 
9th respondent for seven lakhs of rupees, He pene the highest bidder. It may be 
mentioned here that pursuant to the terms of sale the gth respondent deposited. 
Rs. 5,000 in cash and passed a cheque for Rs. 1,70,000. 


It is convenient to extract here the condition relating to the deposit by the 
highest bidder. | 

“ Condition No. 5.—The highest bidder shall into the hands of the auctioncers, immediate! 
after the lot is knocked down a deposit of Rs. 25 per centum on the highest bid amount and 
sign a copy of the conditions of sale acknowledging the bid and shall pay the residue of the purchase 
monty to the auctioneers, within fiftoen days from the date of confirmation of sale. ” 
The auctioneers, who were satisfied with the solvency of the highest bidder, ted 
the cheque and immediately submitted a report to the Court setting out these facts 
and requesting the Court to accept the bid. | | 

Before this bid was accepted by the Court the application, giving rise to this 
appeal, was filed by defendants 3, 4 and 5 who have g 24 share in the estate alleging 
inter alia that the acceptance of cheque as it was contrary to the conditions of 
sale and thar this facility was БОБ САДО а ilable to other prospective bidders. 


* O.8.A. No. 46 of 1965, 28th October, 1965. 
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In support of this fs pacing three other persons filed affidavits suggesting that 
this was a facility afforded only to the gth ndent and that if the other bidders 
had been given the same facility they would have given higher bids. The learned 
udge, disbelieving the story set up in the affidavits of third parties that they would 
ve been willing to offer higher bids if they were permitted to make the deposit 
in cheques, came to the conclusion that the deposit by cheque complied with condi- 
` tion No. 3, dismissed the petition of the appellants and later on he seems to have 
accepted the bid as per condition No. 1 of the conditions of sale which says : 


“The property is sold t to the order of Court and the highest bid is subject to acceptance 
by Ce No person shall advance а less sum at each bidding than shall be named by the Auction- 


It is this conclpsion of the learned Judge that is assailed before us. 


It is urged by Mr. Ramaswami in support of this appeal that the issue of a 
cheque did not amount to deposit within the cp pre of condition No. 3. 
He says that condition No. 3 envisages payment in and it was not competent 
for the auctioneers to accept anything other than cash in coin or in currency. As 
supporting this proposition he cited the decision in Williams v. Evanst. We do 
not think that this ruling advances, the case of the appellants in any way. On 
the other hand it furnishes an answer to the argument advanced by Mr. Ramaswami. 
In that case Blackburn, J., ruled that the payment was made to the auctioneer by 
a bill of exchange after his authority for receiving the money on behalf of the owner 
of the property was revoked. lt was for that reason it was held there that the 
und to the auctioneer did not discharge the purchaser. Said the learned 


dge (at page 354) : 


“Tf the billhad become duc and bsen pald before the authority of the auctioneer to receive 
payment had been revoked, it would have amounted to much the same th ascash. In the 
present case, the authority was revoked after the bill was given, but before ty ; thatis before 
the auctloneer received cash for the sum of 155 7 s." 

Th Hise case the. bil of exchange wax ssi 3 have been avei Е аео Ег 
two days before the due date and the bill of exchange was actually cashed after 
tthe due date. Reference is made in that case to Thorold v. Smith*, in which payment 
was made in the city by a goldsmith’s note to a servant sent by his master to receive 
money, and, Holt, C.J. said: 

“he th tit more a matter of evidence than of law, and any jury in Guildhall would find 
payment by a bill to be a good payment, it being the common practice in the city.’ 
It is manifest from this judgment that there would be no obstacle in the way of 
receiving payment by cheque as quite the same thing as cash, and, therefore, there, 


is nothing irregular in the auctioneers accepting a cheque especially when they were 
sure of the solvency of the bidder. 


Blumberg v. Life Interests віс. Corporation®, is not of much assistance to the appel- 
lants as it deals with the authority of mortgagee’s solicitor to tender the mortgage 
money by cheque. In that case the tender was partly in cash and partly in cheque 
made under protest and this was not ted with the result that the property 
was brought to sale. On these facts the learned Judge held that there was no 
sufficient tender and that no injunction eae be granted. 


That issuing a cheque is as good as payment in cash appears from the judgment 
of a Division Bench of the Bombay High Court in Xirloskar Bros. Lid. v. Comm». 
of Incoms-tax*. Chagla, C.J., who spoke for the Court, observed, (at page 91) : 

“Tt is also well settled in commercial practice, as I shall presently point cat, that a Cheque is 
looked upon as a paymsnt if a creditor accepts a cheque in place of the country's currency.’ 
"The learned Judge’ in support of this conclusion of his referred to a pass 


TA 
Benjamin on '* Sale of Personal Property ” at page 189 of the rm Edition which 
runs as follows : 





l. (156555) L.R. 1 Q.B. 352. 3. ІК. (1 1 Ch.D. 171. 
2. LL.R.11 Mad. 87. 4. (1952) 21 LT.R. 82. 
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е мата a man who prefers a cheque on a banker to payment in money is not con- 
sidered as electing to take a security instead of cash, for a cheque is accepted as а particular form of 
cash payment, and if dishonoured the seller may resort tothisoriginal claim on the ground that there 
has been a defeasance of the condition on which it was taken.” 

He also referred to Byles on “ Bills of Exchange" at page 25 оѓ the goth Edition 
which enunciated the position in law that cheque, unless dishonoured, is payment. 

If I may say so with respect, the decision in Kérlosker Bros. Lid. v. Commr. of 
Income-tax, sums up the law on the subject correctly. We express our respectful 
accord with it. 

It is too much to contend that a payment by cheque is not a good payment 
having regard to the present day practice prevailing in big cities like Madras. 
That apart, here it is clear from the affidavit of one of the partners of Murray and 
Company that the auctioncers told the intending purchasers that they would receive 
a part of the deposit in cash and the balance in cheque provided they were satisfied 
about the solvency of the bidders, in view of the fact that the bid was likely to run 
into several lakhs and bidders “ may have difficulty and may feel diffident to take 
risk to bring a huge amount, viz., a lakh or two to the auction place." This state- 
ment of Srivatsa, one of the partners, appealed to the learned Judge and rightly. 
in our opinion. We have no hesitation, in agreeing with the trial Judge, that 
the allegation contained in the affidavit of D. V. Narayanaswami cannot be accepted.’ 
Although he professes to have given a bid for six lakhs of rupees the bidder's list 
filed into Court discloses that he was not one of the bidders. Much value cannot 
be attached to the statement of Rama Vellayan as he was admittedly not a bidder. 
As regards K. V. Sundaravelu who now claims that the same facility was not 
to him, suffice it to say that he had attested the bidders’ list which was prepared. 
after the highest bid was accepted. If réally there is any truth in the present version 


of his, he would have made an endorsement of his gri on this bidders’ list. 
The story.as revealed by him in his affidavit also | very artificial. It is worthy 
of mention that the other ies who own 15/24 share in the estáte not only do 


not dispute the validity of the bid but they want this bid to be accepted. 
For these reasons we feel that there is no justification for us to interfere with 
the order under appeal. In the result the appeal fails and is dismissed with costs. 
У.К. Ar n NE ' Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—Mmx. JusrIaœ E. SRINIVASAN. , | 7 


Kandaswami Goundar &t. 1 Pelitioner* 
р. E 1 ] rae DEM н. RD E L! 
Vellayya Goundar and others ` ' pont PAL NA oos! ‘Respondents. 
Civil Procedure Сой (У of 1908), Order 9 pile 13-— 8з parte бати aginst father and minor sons рий 
by a guardian —Father alons Leg application for s thé decree — cause for absence net shown 
—Gourt however, in the interests of the minors, di setting aside of ths cx parte decree on certain torms— 
Legality of order. ——. \ ; і 
А suit filed against а father and his minor sons represented by their mother as their guardian was 
decreed ex . п ат the Baier dane Sa that асаа in the 


interests of the minors, the setting aside of the «x feris decree on certain terms regarding payment of 
costs by the defendants, though no valid or sufficient cause was made out for theirabeence оп the date 
of hearing of the sult. In the present revision petition against that order it was contended that the 
order of the lower Court refusing to set aside the ex decree unconditionally, was vitiated. It was 
Bees De ye eee the Court to protect their interest by setting aside 
the decree. 


· Held, the arder of the Court below did not suffer from any illegality to justify interference. 
Had it been а case where the minors through a different guardian put forward the plea that their 


guardian (mother) was negligent and sought for setting aside the ex parts decree, the position might 
well have been different. But no such application was made and no reszon was advanced for the 


1. (1952) 21 LT.R. 82. 
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non-appearance of the guardian of the minors. Nevertheless the lower Court was aware that the 
interests of the minors had іо be protected and made a conditional order which cannot be amailed 
under the circumstances of the case. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Additional District Court, Salem, dated 16th December, 1964, and 
made in C.M.A. No. 70 of 1964 (I.A. No. 36 of 1964, O.S. No. 678 of 1960, District 
Munsif's Court, Salem). ©, 


The Court made the following 


ORDER :—An application to set aside ап ex parts decree against the defendant 
was ordered on terms. The trial Court did not accept the plea that the first 
defendant, the petitioner, was sick and unable to appear in the Court on the date 
set down for the hearing. It specifically held that the plea of illness was merely 
а гизе invented to justify the absence. Оп that finding the petition should have 
been dismissed. But the trial Court thought that as it was a remanded suit which 
had varying fortunes in the earlier stages and the plea of the defendants was one 
ef discharge, the defendants should not be denied an opportunity of establishing 
that plea. It observed : à 

“ At the same time, I do not want to put the respondent intiff to есемагу hardshi 
being into Court at the sweet will and pleasure of the ae. "It is also seen that HA 
from tho first petitioner, the interests of the minor petitioners, who are defendants 2 to 4, are also 
involved in this suit. As such though I have held that the petitioners have no valid or sufficient 
cause for their absence on 2nd December, 1968, I direct that the ex parts order shall be set aside and 
the suit shall be restored to file on grounds of equity, if the petitioners show their Beza fides by 
depositing into Court the costs of the plaintiff in the trial Gourt as well as in the appellate Court 
and а day costs of Rs. 20 to the respondent. "' i 

This direction was not complied with, but the first defendant took the matter 
in appeal. The learned Additional паша Junge found that when once it had been 
held the first defendant had not established sufficient cause for his non-appearance 
Order 9, rule, 13, Civil Procedure Code, makes no rovision for an order to be pass- 
ed on the principles of equity. Nevertheless, he did no chases to interfere with thc 
direction. As the appellant had not availed himself of the opportunity given by 
the trial Court, the appeal was dismissed. А 

In this Civil Revision Petition, it is contended that the order refusing to set 
aside ex parte decree is vitiated. 

In the suit, the minor defendants were represented by their mother as guardian. 


Ц . 


It is common ground that none of the itioners appeared on the date of the suit 
and only first defendant made an application for setting aside the ех parts decree. 
Though the minor defendants were separately represented, no reason was advanced 
for their failure to appear on the date of the hearing. 

Mr. Appu Rao, learned Counsel for the petitioner first defendant, contends 
firstly that where minors are ies to the suit, the Court should take a more 


Doratswami Pillai v. Thangaswami Pillai}, has been cited. In that case, the next 
friend of a minor who was conducting the suit withdrew the suit without the leave 
of Court. The order made on the application to strike the case off the file was set 
aside by the High Court. The learned Judge observes that a withdrawal of a 
suit by the next friend without leave of the Court will be vaidable at the instance 
of the minor. In that case, a review application appears to have been filed, but 
the trial Court rejected that application overlooking the provision that the Court 
is bound to adjourn the suit when it finds that the next friend does not do his duty 
in relation to the suit and the interests of the minors is being prejudiced. In 
Venkataratnam v. Nagapha $, certain minor- plaintiffs were represented by their mother 

as the next friend the suit came on for trial. The Pleader for the plaintiffs 

was not ready and an order was made by the District Munsif dismissing the plaintiff’s 
suit, On an application being made for setting aside the dismissal order, on the 
ES Eee LLLA 


1. (1908) I4 M.L.J. 159 : LL.R.27 Mad. 377. 2. (1934) 67 M.L.J. 387. 
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ground that the mother of the minors was ill and could not be present, the District 
Munsif upheld the dismissal, holding that no sufficient cause had been made out. 
The matter came to the High Court and the learned Chief Justice pointed out 
that the minors could not themselv’4 appear and there was no reason for holding 
that the minor's interests should be prejudiced by the unfortunate circumstances 
of the mother’s illness. Even if the mother was not ill and she was merely negligent, 
nevertheless, the minor's interests ought not to be allowed to suffer by reason of 
the negligence of the mother. Fie observed: 


** It appears to me therefore that the position in justice is that if there are minor plaintiffs and 
defendants who are represented, as they must be by a next friend and the next friend is absent, 
through waatever cause it may be at the trial, then that fact alonc is a sufficient reason for setti 
asid* an ex parts decree inst minor defendants or for setting aside an order of dimissa 
ofthe suit in the case of minor Моне" 


These decisions have been pressed into service by Mr. Appu Rao, the learned 


The facts of the present case are entirely different. The first defendant is the 
father of the minor defendants and defendants 2 to 4 were not represented by him 
but by their mother as the guardian. The first defendant's illness was put forward 
as a plea for his absence. The minors, though represented by a different person, 
were not also present by their guardian or by Counsel on the date of the hearing. No 
reason was in fact advanced for such absence except that the mother had to attend 
еше first defendant who was ill. Both the Courts have found that the illness 
pieaded is wholly untrue, and if so, it really leaves the ian of the minors with 
no excuse for her absence on the date of the hearing. it been a case where 
the minors through a different guardian or next friend put forward the plea that 
their guardian was negligent and sought for setting aside е ex parts decree, the posi- 
Чоп might well have been different. As the trial Court remarks, the suit had 
been ing from 1959 and had once been remanded and the dilatoriness on the part 
of the defendants was rightly commented upon adversely by the trial Court. Never- 
theless, the trial Court was aware that the interests of the minors had to be protected 
and made a conditional order. Mr. Appu' Rao contended that this conditional 
order was very onerous. I am not prepared to . The cases cited have no 
direct application and the order of the Court below does not suffer from any illegality 
which invites the revisional jurisdiction of this Court. 


It will, however, be open to the petitioner to ap the trial Court and seek 
extension of time within which the comply with the directions. The petition is 


V.K. ———— Petition dismissed. 


IN THE HIGH COURT OF JUDICATUER AT MADRAS. 
(Special Original Jurisdiction.) 
PREsENT :—Mnz. Justice К. SRINIVASAN. 
M.S. Shaik Mohamed Shah .. Petitioner* 


v. 
The State of Madras represented by Secretary, Home Depart- 
ment, Madras and others .. Respondents. 

Madras Buildings (Lease and Rent Control) Act (ХУШ of 1960), section 3 (9) (а) (H)— Premises undi? 
Goverament requisition— Allotment by Government to an efficer—Allotise, a licensee—Power of Government to takt 
possession ајыг terminating licence. 

On the third respondent, the original allottee of the premises intimating the Government that 
the accommodation was in excess of his requirements, the Government took back a portion of the 
premises and allotted the same to the petitioner. Subsequently the Government put an end to the 


* W.P. No. 1265 of 1965. 29th November, 1965. 
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allotment made to the petitioner and required him to vacate and deliver possession tothe Accommoda- 
tion Gontroller. The petitioner applied under Article 226 of the Constitution to quash the order. 
Held, the writ cannot issuc. 


A Government servant, who has been allotted premises of which the Government is the statutory 
tenant and which the Government have taken posession of under the provisions of the Rent Control 
Act, is nothing more than alicensee. It would therefore follow that the Government would be within 
their rights ın cancelling the licence and seeking to recover possession of the premises. Section 3 (9) 
(a) (ii) of the Rent Contro! Act is specifically intended to confer upon the Government this remedy of 
taki ion and the existence of this provision itself makes 1t quite clear that a Government 
servant who has been allotted premises is only a licensee. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the proceed- 
ings of the first ndent in Memo. No. 142075/AC/64-2 Home, dated 16th 
December, 1964, and the subsequent proceedings of the first and second n- 
dents in pursuance of and in continuation of same and ending with the p i 
of the first respondent in Memorandum No. 15215/AC/65-2 dated 26th February, 
1965, and quash the same. 


S. Padmanabhan for V. Narayanaswamy and K. R. Ramabhadran, for Petitioner. 


К. S. Bakthavatsalam, for the Additional Government Pleader, for Respondents 
l and 2. i 

Asif Ali, for 3rd Respondent. 

The Court made the following 

Оврев :—The petitioner is an allottee ofa portion in premises No. 63, Angappa 
Naicken Street. It appears that ap на was originally allotted to the third 
responde nt, a Government servant. his expressing his willingness to let out a 
portion as the entire house was too large for his then requirements, Government 
took back a portion of the house'and allotted it to the petitioner who is also a Govern- 
ment servant. The arrangement seems to have been that the third respondent used 
tocollect the rent for this portion from the petitioner and pay it over-to the landlord. 
According to the petitioner, certain personal disputes arose between himself and 
the third respondent ds a result of-which the third respondent moved the Accommo - 
dation Controller for cancellation of the allotment in favour of the petitioner and 
the allotment of the entire house to himself. Orders appear to have been 
соак the need of the third 'respondent for the occupation of the entire house. 
The t was that the allotment in favour of the petitioner was put an end to and he 
was directed to vacate that portion and hand over vacant possession thereof to the 
Accommodation Controller. The petitioner made certain representations, but they 
failed to move the appropriate authorities, and, finally, he was told that if he did 
not surrender possession, he would be forcibly evicted from the premises. The 

titioner seeks the issue òf a writ of certiorari to cancel this order, his contention 
ing that as he is a sub-tenant under the third respondent, he cannot be so evicted 

and that section 3 (9) (a) (ii) of the Madras Rent Control Act cannot be invoked 


for the purpose. 


It is unnecessary to traverse the averments in the counter affidavit of the third 
respondent except to say that he denies the allegations of any personal ill will towards 
the petitioner. On behalf of the Accommodation Controller and the State of 
Madras, the stand has been taken that the petitioner is not justified in his contention 
that the provisions of the Act have been misused, or that the order is in excess of the 

ers vested in the appropriate authority. It is stated that the petitioner is only a 

icensee and that according to the terms of the allotment order, it is open to the 
Government to revoke the licence and obtain vacant possession of the premises. 


The question is whether section 3 (9) (a) (ii) is applicable to the facts and cir. 
cumstances of the present case. It is not in dispute that though the third responden 
wished to sublet a portion of the premises on his own account and sought the permis- 
sion of the Government to do so, Government refused to permit that course. On 
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the other hand, they took over that portion of the premises with the result that 
there were two allotments in respect of the house instead of one, part ofthe house 
being allotted to the third respondent and part of the house to the petitioner. Sec- 
tion 3 of the Act enables the Government to obtain possession of any premises, the 
vacancy of which has been notified if the Government should require the premises for 
the occupation of a servant of the Government, or of any local authority, or of any 
public institution under the control of the Government. Thereafter the Govern- 
ment becomes the statutory tenant ; and when it puts in any one of the above class 
of persons, i.s., a Government servant or a local authority or a public institution, as 
the occupier of the premises, that occupier does not become ilis tenant under the 
owner. The tenancy which is statutory isonly as between the owner and the State 
Government. What the Government do on the occasion of such allotment is to 
obtain an agreement in writing from the Government servant concerned where- 
under he undertakes to vacate the building as and when the Government should 
require him to do во. 1t is also not in dispute that a person who has been allotted. 
premises in the above manner is not entitled to continue in occupation when he 
ceases to be a Government servant, or when he is transferred from the locality. The 
short question is whether in these circumstances the right that is created in the allottee 
is anything more than that of a licensec. = 


Mr. Padmanabhan, learned Counsel for the petitioner, urges that though the 
petitioner might have been described as a licensee 1s in the allotment order, or in the 
agreement, that is not conclusive. The right has been given to him of being in 
exclusive occupation of the premises, and such exclusive occupation is claimed to 
amount to a lease. He concedes at the same time that the petitioner is not entitled 
to all the rights of a lessee as understood in law ; that the petitioner as the allottee 
is not entitled to sublet, or transfer the prefnises to any person. If it is a lease as 
contended, the question to ask would be whether he has an interest in the immova- 
able property. Except that of the liberty of occupation which is conferred upon 
him by the provisions of the Act, the petitioner cannot be heard to say that he has, 
such an interest, which would amount to an interest in the immovable property, which 
is the vital characteristic of a lease. Mr. Padmanabhan has also brought to my notice 
the decision of the Supreme Court in Associated Hotels of India v. В. №. Kapoor’. 
In that decision it Dis beef clearly laid down that the nature of the transaction is 
not conclusively established by the name given to it, but that the question whether 
itis a lease or a licence would be опе of determination of the intention of the parties 
thereto. Reference has been made to Cobb v. Lame *, where Denning, L.J., said: 

** The question in all these cases is one of intcltión. Did'the circumstances and the conduct of 
the parties show that allthat was intended waa that the occupier should have а personal privilege 
with no interest in the land ?"* e UA A eo S А ` 5 
Their Lordships notice that the dividing line between a-licence and a lease may in 
some cases be very thin, but nevertheless when once tlie intention of the parties is 
manifest, that should make the position: clear. >`» a ` 

I am satisfied that the petitioner, а Government servant, who has been allotted 
premises of which the Government is the statutory tenant and which the Govern- 
ment have taken possession of under the provisions of the Madras Buildings (Lease 
and Rent Control) Act, is nothing more than a licensee. It should, therefore, follow 
that the Government were within their rights in cancelling the licence and i 
to recover possession of the premises. Section 3 (9) (a) (i1) is specifically intend 
to confer upon the Government this remedy of taking possession and the existence 
of this provision itself makes it quite clear that a nt servant who has 
been allotted premises is only a licensee. 

It follows that the writ prayed for cannot issue. Having regard to the circums- 
tances of the case and the difficulty of securing other accommodation, it would be 
appropriate if the Accommodation Controller grants time till at least grst March. 
1956, for the petitioner to vacate the premises. The petition is dismissed. There 
will be no order as to costs. 

V.S. ———— Petition dismissed. 


1. (1960) S.Q.J.453 : A.LR. 1959 S.C. 1262. 2. (1952) 1 All B.R. 1199. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mm. Jusriag К. SADASIVAM. 


P.S. Sadagopachari and another .. Petitionsrs* 


р. 
State by Collector of Central Excise (Customs) Madras .. Respondent. 

Criminal Laro Amendment Act (XLVI of 1962), section 8 (1 tat by Collector of Customs in respect 
of offences under Penal Code (XLV of 1860) 1 sad toitk offences Prevention of Gorruption Act (II of 1947) 

Sea Gustoms Act (VIII of 18 )— Special Fudge—May take cognizance on the private complaint. 

The Collector of Customs preferred a complaint against the petitioners and others under section 
120-B read with sections 161, 165, 165-A of the Penal Code, section 5 (2) read with section 5 (1) d 
ofthe Prevention of C tion Act (n of 1947), section 5 @) of Act IT of 1947 read with section 1 
Penal Code and section 167, clauses (75), (76) and (81) of the Sea Customs Act read with sections 19 
р ofthe Imports and Export s (Control) Act, apart from other specific offences against the indivi- 

accused. 


Under section 8 (1) of the Criminal Law Amendment Act, the Special take cognizance 
of the offir d * шр by the Collector of Customs. VUE ASTRES : 

It is doubtful if the Special Judge would have the power to order an спачу under section 202 
of the Criminal Procedure Code. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Special Judge of 
Madras Division at Madras, dated the 2nd August, 1965, and ma e in Criminal 
М.Р. No. 32 of 1965 in С.С. No. 14 of 1964. 

С. Gopalaswami, for Petitioners. 

The Public Prosecutor, (V. P. Raman)for State. 

The Court made the following 

Озрев :—Petition by Sadagopachari and Raghupathi, accused 4 and 6 in С.С. 
No.-14 of 1964, on the file of the Special Judge, Madras to revise the order of the 
Special Judge, Madras, to revise the er of the Special Judge in Criminal М.Р. 
No. 32 of 1965 in the said case overruling their preliminary objections with regard 
to the competency of the Collector of Customs to file the complaint in this case and 
the jurisdiction of the Court to entertain the same. 


The difficulty that has arisen in this case is not likely to occur in future after the 
enactment of the new Customs Act (LII of 1962.) The Collector of Customs has pre- 
ferred a complaint against the petitioners and others, under séction 120-B read with 
sections 161, 165, 165-A, Indian Penal Code. Section 5 (2) read with section 5 (1) (d) 
of the Prevention of Corruption Act (II of 1947); section 5 (2) of thesaid Act read with 
section 109, Indian Penal Code and section. 167 clauses (75), (76) and (81) of the Sea 
Customs Act read with sections 19 and 5 of the I rts and Exports (Control) Act 
apart from other specific offences against the individual accused. The tion of 
‘Corruption Act (II of 1947) provides for special investigation by senior Police Officers 
for offences under the said Act and specific offences such as bribery under the 1ndian 
Penal Code subject to the prosecution obtaining previous sanction. Section 3 of 
the Delhi Special Police Establishment Act (XXV of 1946) provides that the 
Central Government may, by notification in the Official Gazette, specify the offences 
or classes of offences committed in connection with matters concerning departments 
of the Central Government which are to be investigated by the Delhi Special Police 
Establishment. Such MA UE was done in this case and normally, one would 
expect the Special Police to file the charge shect in this case. But under section 187-A 
of the Sea Customs Act (VIIT of 1878), no Court shall take cognizance of any 
offence relating to smuggling of goods punishable under item 81 of the Schedule to 
section 167 of the said Act except upon compliant in writing made by the Chief 
"Customs Officer or any other officer of Customs not lower in rank that an Assistant 
‘Collector of Customs. Thus in respct of the main acts of smuggling punishable 
under section 167 (81) of the Sea Customs Act, the Collector of Customs had to pre- 
Tee gt, 


*Crl. К.О. No. 1375 of 1965. i - 6th December, 1965. 
(Orl. К.Р. No. 1351 of 1965) 
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fer the complaint and for the offences punishable under the Prev ention of Corruption 
Act, the Special Police who investigated the case had to file the charge sheet. nder 
section 197 of the Customs Act (LII of 1962) ing with cognizance of offences, 
the Collector of Customs need only give sanction for the prosecution relating to 
certain offences under the Customs Act. Hence, the Special Police could file 

sheet in future for offence under Prevention of Corruption Act and other 
Acts after obtaining thes anction of the Collector in respect of offences under Customs 
Act requiring such sanction. 


The only question to be considered in this case as regards the first objection raised 
by the earned Advocate for the petitioner is whether the Special Judge can take 
cognizance of all the offences charged against the petitioners and others on private 

laint of the Collector of Customs. Under section 8 (1) of the Criminal Law 
Amendment Act, a Special Judge may take cognizance of offences without the accused 
being committed to him for trial, and in trying the accused persons, he shall 
follow the procedure prescribed by the Code of Criminal Procedure for the trial 
of warrant cases by Magistrates. Thus the powers of the Special Judge to take cogni- 
zance of the offences are wide and they are not confined to the аи cognizance 
on police charge sheet. The cognizance of offences can be taken by the Special 
Judge on private complaint. 


In Parasnath v. State}, it has been held that section 8 (т) of the Criminal Law 
Amendment Act gives clear authority to the Special Judge to take cognizance of an 
offence and no limitation has been placed as to how he should do it. It was held 
in that decision that even if the investigation of the case had been made by the ordi- 
nary Police and not by the Special Police as contemplated by the Prevention of 
Corruption Act, it would not take away the jurisdiction of the Special Judge to try 
the accused. The learned Judges in that case went to the extent of stating that 
the Spera Jude had rs to order an enquiry even under section 202 of the 
Criminal ure e. Butit is doubtful whether the Special Judge would 
have any such power having regard to the wording of clause (3) of section 8 of the 
Oriminal Law Anda Act which extends only such of the provisions of the Code 
of Criminal Procedure, not covered by the previous clauses (1) and (2) of section 8 of 
the Criminal Law Amendment Act. The said first part of clause 3 of section 8 
of the Criminal Law Amendment Act is governed by the latter part of the said clause 
which states that for the purpose of the said provisions, the Court of the Special Judge 
shall be deemed to be a Court of Session trying cases without a jury or without 
the aid of assessors and the person conducting a prosecution before a Special Judge 
shall be deemed to be а Public Prosecutor. Itshould be noted that the ordering 
ора ашу under section 201, Criminal Procedure Code, is the power of a Magis- 
trate not the power of a Court of Sessions. But this does not affect the question 
of jurisdiction of the Special Judge under section 8 (1) of the Criminal Law nd- 
ment Act to take cognizance of offences either on Police charge sheet or private 
complaint or otherwise. The learned Advocate for the petitioners referred to 
section 193 of the Criminal Procedure Code, regarding the cognizance of offences 
by Court of Sessions only on committal and urged that the said section could not bc 
invoked to prevent a Special Judge from taking cognisance on Police charge shect 
and that on a parity of reasoning section 190 of the Criminal Procedure Code, could 
not be invoked by the Special Judge to take cognizance of offences on private com- 
plaint unlike as in the case of istrates. But I fail to see how section 193, Crimi- 
па! Procedure Code, cannot be invoked by a Special Judge. Even though the Special 
Judge is a Court of Sessions as stated in clause 8 (3) of the Criminal Law Amend- 
ment Act, he can take cognizance otherwise than on committal by virtue of clause 
8 (1) of the said Act. Section 193 (1) of the Criminal Procedure Code, provides 
except as otherwise expressly provi by this Code or by any other law for the time 
being in force, no Court of Sessions shall take cognizance of any offence as a Court 
of original jurisdiction unless the accused has been committed to it by a Magistrate 





l. A.LR. 1962 Bom. 205. 
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duly empowered in that behalf. Thus clause 8 (1) of the Criminal Law Amend- 
ment Act is ‘the other law’ contemplated in section 193 (1) of the Code of Criminal 
Procedure and it operates as an exception to (ће: general rule that Court of Session. 
should normally try cases only on commitment. There can be no objection to the 
Collector of Customs preferring a complaint in respect of even offences falling under 
the Prevention of Corruption Act. е first preliminary objection has, therefore, 
been rightly overruled by the learned Special Judge, Madras. 

The only other objection raised by the learned Advocate for the petitioner i 
the plea of limitation based on section 198 of the Sea Customs Act. The learned 
Advocate for the petitioner stated that as the plea of limitation can be sustained only 
on additional facts which have to be established at the trial of the case, it may be 
left open and I ste no objection to the said course. I accordingly leave open the 
question of limitation to be argued after the trial of case. 3 

Subject to the observations regarding the plea of limitation, this Criminal Revi- 
sión Case is dismissed. й B | 


V.S. peaux. ч „>> Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 

PaEsENT :—Mkr. Jusriag M. NATESAN. 

T.K. Chennakesavalu | a 


v. 
Mansukhlal and others | | ` .. Raspondehts. 
` Madras Buildings (Lease end Rent Gontrol) Act (ХУШ of 1960) and rule 26 the Rules and Civil Procedure 
Gods ( V of 1908), Order 26, rules 1 and 2— District Judge sitting in revision with a petition fer eviction 
on the ground of ; of a Commissioner to gather evidence ou sub-letting and persons in occit- 
i tol beyond jurisdiction — Powers of inspection. ` Lb tbe 
The order of the District Judge sitting in revition in a matter of eviction on the ground of sub- 
letting, appointing a i with a direction to gather evidence on the question whether there 
was been sub-letting and who ire che personi that were in 
Even the Rent Controller or the Appellate Authority cannot have such powers as was directed. 
in the instant case by the District Judge in revision. , ен 
The Code is not applicable as such to the Rent,Controller and the only power with reference to- 
inspection о bpildings 1$ to be [ий те 26 ofthe Bounce нит n Act, Rule 26 enables. 
the inspection, of buildings by the er and the Appe te Auth and empowers an inspec- 
tion note to he made. А note shall form part of the case pied jus 
Petition under section 115 of Act V of 1908 preying фе High Court to revise 
the Order of the District Court of Coimbatore dated 17th December, 1964, and made 
in Т.А. No. 1983 of 1964 jn C,R.P. No. 1925 of 1964. “` nan 
P. S. Srisailam, for Petitioner. * 


T. Satyadev, for Respondents. S | PR. 
The Court made the following. | б, T 
Orpvrer.—This revision. is directed against an order of the learned District 
Judge of Coimbatore functioning under section 25 of the Madras Buildings 
(Lease and Rent Control) Act. The impugned order purports to have been 
passed under rule 26, of the Rules framed under the rules r and 2 
and section 151, Civil Procedure Code, and appoints a commissioner to make 
a local investigation of the p which had been rented and to submit a 
report to the Court about the condition, of the property and about the persons who 
are in occupation of the property and other necessary particulars relating to the 
subject-matter of the poros It may be stated that the main ground on which evic- 
tion has been sought by the owners, who were the petitioners before the learned Dis- 
trict Judge; is sub-letting. For one thing, the powers of the revisional authority under 
section 25 of the Act is limited to examining the legality, regularity or propriety or 
аа А аа a es b 


* (CLR.P. No. 574 of 1965). 15th December, 1965. 


Petitioner* 


occupation ofthe premises, would be wholly 


4% ' aot б 
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the orders of the Courts below. The Rent Controller, it is clear, is not functioning 
аз à civil Court, and the Civil Procedure Code, аз such has not been applied to the 
Rent Controller. The only power which the Rent Controller has with reference 
to inspection of the property is to be found under rule 26 of the Rules framed under 
the Act, which enables the inspection of buildings by the Controller and the appel- 
late authority if they think fit to do so. The Controller or the appellate authority 
may personally inspect the building concerned and after inspection, the Controller 
or the appellate authority shall record а note of inspection in brief, and such note 

«shall form part of the case record. Неге, what the learned District Judge has pur- 
ported to do is to authorise a commissioner, practically to gather evidence on the 
question whether there has been sub-letting-the report to be also about the persons 
who are in occupation of the premises. Even the Rent Controller or the ap te 
authority could not have gathered on-the-spot information as is now directed to be 
done by the Commissioner. 


The order is wholly beyond the jurisdiction of the learned District Judge and 
cannot be sustained. The revision is allowed. No costs. 


V.S. ———— Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr: Justice M. NATESAN, 


Gopalaswami Naidu .. Pelitioner* 
D. 
Perumal Naidu .. Respondent. 

Stamp Act (П of 1899), Article 5, Exemption (a)—Scope—Written agreement relating to purchase of 
mango trees as felled timber with а stipulation by purchaser to рау balance of purchase price within stipulated time 
and to cut and remove the іты: — falls under Exemption (a) of Article 5. 

Where a written agreement showed that it related to a purchase of mango trees as felled timber 
and that the executant who had al paid a certain sum as advance, agreed to pay the balance 
within the time stipulated and to cut and remove the trees : 

Held, the written agreement was one “for or relating to the sale of goods or merchandise exclu- 
LT and was entitled to exemption from stamp duty under Exemption (a)of Article 5 of the Stamp 

ct (II of 1899). 


What was purchased was only the timber and the written agreement referred only to the purchase 
oftimber. The porchaser had no right to keep the trees on the land or allow them to draw sustenance 
from the ground. No doubt, the trees had to be cut and carried away by the aser. But as what 
"was purchased was timber, as they stood at the time of the agreement, it could not be stated that there 
was any sale of immovable property and that the sale was not of goods or me:chandise. The docu- 
ment only related to the sale of timber and the cutting was only ani to the agreement of sale. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif, Ariyalur, dated 16th January, 1964 and 
made in Check Slip No. 781 in О.8. No. 563 of 1963. 

R. Sitaraman for K. Raman, for Petitioner. 

T. №. C. Rangarajan, for the Government Pleader, for State. 

Respondent not represented. 

The Court made the following 

Оврев :—This revision arises on an grder made by the learned District Munsif 
of Ariyalur on a check slip with reference to a document, which the defendant had 
filed along with his written statement. It purports to be the counterpart of an 
agreement, and the learned District Munsif has taken the view that it would not 
come under Exemption (a) to Article 5 of the Indian Stamp Act. А reading of 
the ‘ment shows that it relates to a purchase of mango tress as felled ti р 
and the executant, who has already paid а sum of Rs. 425 as advance, agrees to 

ay the balance of Rs. 375 within the time stipulated and cut and remove the trees. 
Fhe short question for consideration is whether the agreement could be considered 


* C.R.P. No. 258 of 1964. 10th December, 1965. 
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to be onc *' for or relating to the sale of goods or merchandise exclusively," in which 
case it will come under the exemption. "The matter is covered Br direct authority. 
The Allahabad High Court has, in In re, Mahan Raj Balamgir* while considering 
a similar agreement, held that it would come under the exemption. The only 
part of the agreement now under consideration, which can give rise to some doubt, 
1s that portion of the agreement where a stipulation is found that the purchaser shall 
cut and remove the trees and take back the receipt. But the test for the application 
of the exemption is thus propounded by the Allahabad High Court in the case 
above referred to : ` j 

* The primary object of the deed was to evidence the transaction of the sale of goods and the 
agreement or memorandum of agreement undoubtedly related to such sale. The mere fact that pro- 
vision was made for the parara o par ofthe removal of the goods within a certain time would not 
make it an agrcement or of agreement other than one relating to sale of goods or mer- 
chandise within the meaning of the ‘ Exemptions’? .” 

On the question whether it could be considcred ta be immovable property, the 
Court observed thus : | : 

“But here there was no idea of conferring a right on the purchaser to retam ion of 
timber which would remain attached or fastened to the earth. It is therefore quite clear that the 
standing timber , which had to be cut down and removed,was movable property and not immovable 
property." - "л r ^ y T 

It is clear from a reference to the document now in question that what is 
purchased is only the timber, and the agreement only refers to the purchase of 
timber. The purchaser has no right to keep the trees on the land or allow them 
to draw sustenance from the ground. No doubt, the trees will have to be cut and 
carried away by the purchaser. But as what is purchased is timber, as they stood 
at the time of the agreement, it cannot be stated that there is any sale of immovable 
property and that the sale is not of goods or merchandise. Аз pointed out by the 
Allahabad High Court in another case, In re Board of Revenue, U.P.*. 

“As to whether the agreement is one for or relating to the sale of goods or merchandise exclusively, 
we think that the instrament embodies only one agreement with several subsidiary covenants which 
do not detract from its exclusive character," ^ 
The Allahabad High Court followed the observations of this Court in Kyd v. Mahomed* 
where the test is thus stated : 

“ The test which should be applied is, to see whether the document evidences only a transaction 
of sale, or a sale and some other independent transaction, and if the former, the number of subsidiary 
stipulations it may contain cannot alter the nature of the transaction. "' 

Tt is clear in this case that the documents, as it is, relates only to the sale of the 
timber, and the cutting is only ancillary to the agreement of sale. The pleadings 
in the Case which the Court below refers to have no bearing when considering the 

uestion whether stamps duty is chargeable’ on any particular instrument. It is 

е instrument that is chargeable and not the transaction and the instrument, as 
it stands, will come under tion (а) to Article 5 of the Stamp Act. The order 
of the lower Court directing petitioner (defendant) to pay stamp duty on the 
instrument is hereby set aside and the revision is allowed. No costs. 

У.К. ——— Revision allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Ми. Justick М. NATESAN 


- 


K. Dhanapalan and others ..  Pelitioner;* 
о. * 

The Assistant Collector, Dindigul . Respondent, 
Land Acquisition Act (I of 1894 amended in 1921), sections 26 (2) and 583—Ciotl Procedure Code (V 
1908), section ҮРӨ Ode Us ded aepo dide M Lad Ады нн AR Dy con de rele Д 

section 114 read тейл Order 47 af the Civil Procedure Gode 


An award passed by the Court on a reference under the Land Acquisition Act can, if the circum- 
stances warrant,be reviewed by that Court under section 114 read with Order 47 ofthe Оі] Procedure 





1. A.LR. 193] All. 892. 3. (1890) L.L.R. 13 Mad. 150 at 152. 
2. A.LR. 1936 All. 481 at 484. 
* Q.R.P. No. 2289 of 1962. 17th December, 1965. 
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Gode. Mh amd аак ронд prior о the amendment of the Lasdl Aquiation Act, 
1894, by the amendment in 1921, now that under section 26 (2) ofthe Land Acquisition Act as 

in 1921, the award of the Court оп a reference under the Land Acquisition Act has to be deemed to be 
a decree of the civil Court, it will attract the other provisions of the Civil Procedure Code. Once the 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the Subordinate Judge of Dindigul dated 16th July, 
1962 and made in І.А. No. 239 of 1959 in O.P. No. 92 of 1955. 


А. R. Krishnan for М. В. Narayanaswami, for Petitioners. 
T. №. C. Rangarajan, for the Government Pleader, for Respondent. 
The Court made the following 


OxDER :—This revision has been preferred against the order of the learned 
Subordinate Judge of Dindi rejecting an application for review under Order 
47, rule 1 of the Code of Ci Procedure, by a claimant in Land Acquisition 
proceedings on a reference under section 18 of the Land Acquisition 
Act. It is unnecessary to go into the merits of the application for review. lt is 


stated that the statutory solatium and interest have not been provided, by some 
псе. 


The learned Subordinate Judge has taken the view that as the roceeding 
before him was on a reference under the Land Acquisition Act, he would have no 
jurisdiction to review the matter even if there should be any error apparent on the 
face of the record. In this the learned Subordinate Judge purports to follow a 
decision of this Court in Mulambath Kunhomed v. Parakat Kathiri Kutti!. The judg- 
ment was rendered in 1916 prior to certain amendments of the Land Acquisition 
Act made in 1921. Even in that judgment of the two learned Judges who consti- 
tuted the Bench, Ayling, J., has expressed the view that a review would lie whereas 
the other learned Judge Srinivasa Ayyangar, J., is of the view that a review would 
not lie. The basis of the view of Srinivasa Ayyangar, J., is stated thus : 

“The decision then of the Court under the Land Acquisition Act being an award and not a decree 
or order of a civil Court in its ordinary jurisdiction, it is clear that unless the Court is specially em- 
powered by statute, it cannot change its award on review. ” 

The learned Judge, Ayling, J., observed thus : 


“ In this case I have had the advantage оГ perusing the judgment of my learned brother and. 
agree in the orders by bim. pareti VE no means satisfied that the District 
Judge's order revi his award was without . Itis not necessary to Mr. Menon's 
argument that section Ca Gee and would 
confer the ordinary right of appeal given by the Civil Procedure с even If section 
existent. But I все по reason why review ings under section 114 of the Civil Procedure Code 
should not be regarded as “ proceedings fore the Court under this Act” within the meaning of 
section 53 of the Land Acquisition Act or why as Mr. Sundaram would have it, the application of 
section 53 should neocssarily terminate with the pronouncement of the award by the Court ?”” 


Both the learned Judges in their view that no interference under section 115 
of the Code of Civil ure was called for in that case and the ultimate decision 
was rested on that. There is therefore no authoritative decision on the Position 
in that case. Even under the Land Acquisition Act before its amendment in 1921 
the Patna High Court in Sakti Narain Singh v. Bir Singh3, held that there was поса 
in the Land Acquisition Асї which forbade the application of Order 47 
tbe Code of Civil ure to proceedings under the Act. Whatever might have 
been the position prior to the amendment of the Land Acquisition Act by the amend- 
ment in 1921, the difficulty felt by Srinivasa A ; J., bas been removed. 
Sub-section (2) of section 26 as amended in 1921 reads йш d 

" Every such award shall be deemed to be a decree and the statement of the gorunds of every such 


award а ј t within the meaning of section 2, clause (2) and section 2 clause (9) respectively of 
the Procedure Code, 1908.” е 





1. (1916) 31 M.L.J. 827. 2. 58 I.G. 510. 
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"We have to read this along with section 53 of the Act. By section 53 of the Land 
Acquisition Act, 1894, it is provided : 

e Save in so far as they may be inconsistent with ba contained in this Act, the provisions of 
the Civil Procedure Gode shall apply to all proceedings before the Court under this Асі." ! 
Now under section 114 of the Code of Civil Procedure any person consideri 
himself 1 inter alia by а decree or order from which an appeal is allowed 
by the but from which no appeal has been preferred or by a decree or order 
from which no a has been preferred or by a decree or order from which no 
appeal is allowed: y the Code, may apply for review to the Court which passed 
the decree or made the order and the Court may make such order thereon as it 
thinks fit’ Order 47 contains the rules for review. 


Now that under the amended provisions the award has to be deemed to be a 
decree of the civil Court, it will attract the other provisions of the Civil Procedure 
Code. Once it is deemed to be a decree all the consequences of its being a decree un- 
less expressly limited will follow. The provisions for review to the extent it is allowed 
by the Code will be applicable, as a review is not prohibited by the Land Acquisition 
Act. There is no limitation in the application of the Code except as to the forum 
-of appeal on a reference under section 18. ln these, circumstances I hold that the, 
decree passed by the Court on the reference under the Land Acquisition Act can 
if circumstances warrant be reviewed by the Court. The learned Subordinate 
Judge will therefore take the matter on his file and consider the application for 
review on merits. The Revision is allowed accordingly. There will be no order 
as to costs. 


V.K. А i — Revision allowed. 


1N THE HIGH COURT, OF JUDICATURE AT MADRAS. 
| ‘ Present :— Mz. Jusriae М. NATESAN. 
A. Mohammed Rasheed, son of Hajee Abdul Rahim .. Petitioner" 
: EE 


н р. 
A. Mohamed Rasheed, son of Amjat Ibrahim .. Respondent. 
Ad s olen ина (23), 35, proviso (b) and Schedule 1, Article 1— Document whether си 
Mir aT alling under Article 1 of Schedule 1— 15i to driermins — Unstamped document merely saying 
that the si, had recetved cash of Rs. 1, Lf“ acknowledgment '! or ‘‘ receipt’ — Admisribility in evidence 
om payment of penalty. 

In order that an instrument can be considered as an acknowledgment falling under Article 1 of 
Schedule I ofthe Stamp Act (II of 1899),the geen ейшпел шш! be ofa debt exceeding twenty rupee: 
in amount or value, written or signed , or on behalf of, a debtor in order to y evidence of 
such debt and further the acknowledgment should not contain any promie to'pay the debt or any stipu- Q 
lation to pay interest or to deliver any goods or other ty. e question for consideration would ` 
“be whether the particular document was gi to rapphy evidence ofthe debt. Thus, ih order, to deter- 
mine whether an instrument falls under Article 1 o edule I the question which the Court witihave 
to address itsclfis what was the dominent act pe in giving the instrument in question. Was it an 
.Acknowledgment as a debt due to supply evidence of such debt ? 

^ 

In this instant case the instrument in quada plainly acknowledges and only acknowledges the 
receipt of a sum of Rs. 1,000 and would fall clearly within the definition of а "receipt" contained in 
section 2 (23) ofthe Stamp Act. In the circumstances pleaded in the case, and on the words of the 
instrument, it cannot be said that it is an acknowledgment coming under Article 1 of Schedule I ofthe’ 
Stamp Act and the lower Gourt was in error in refusing to accept the document admitted in evidence 
ern on payment of stamp duty and penalty thereon as provided by section 35, proviso (b) of the 

tamp Act. с 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif, Sirkali, dated 25th February, 1965, 
and made in O.S. No. 377 of 1964 regarding admissibility of documents therein. 

S. Sitarama Iyer, for Petitioner. ‘+. 

M. R. M. Abdul Karsem, for Respondent. І ‹ 


*O.R.P. No. 477 of 1965. з 1 17th December, 1965. 


b 
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The Court made the following 

ORDER :—This revision has been preferred by the plaintiff from the order 
of the learned District Munsif of Si i, holding that a note relied upon by the 
plaintiff as a receipt could not be admitted in evidence even on payment of stamp, 
duty and penal thereon, as it was an acknowledgment ing under Article 1, 
Schedule I, of Indian Stamp Act. The plaintiff had instituted this suit 
for recovery of a sum of money, which he had advanced to the defendant on the 
promise of the defendant to execute a mortgage for the amount. It is stated that 
con y with the above, the defendant had given this receipt. It is 
this receipt, which the learned District Munsif held as not admissible in evidence. 
In the view of the learned District Munsif, it not merely acknowledges the receipt 
of money, but also acknowledges the money as a debt due to the plaintiff. The 
receipt had been filed along with the plaint and a ty has been collected as on 
an,instrument falling under section 2 (23) of the Stamp Act. It just recites that 
on the date in question the signatory received cash Rs. 1,000. Nothing more 
is stated therein. It does not acknowledge any debt of the executant ; just a fact 
of payment is stated. 


The question is, whether this can be considered as an acknowledgment falling 
eee ог ofthe Act. To fall under that provision, the acknow- 
ledgment must a debt exceeding twenty rupees in amount or value, written 
or signed by, or on behalf of, a debtor in order to supply evidence of such debt and 
further the acknowledgment should not contain any promise to pay the debt or 
any stipulation to pay interest or to deliver any goods or other property. As 
observed in Chandick v. Ananta Lal Damani}, the question for consideration is “ whether 
the particular document was given to supply evidence of the debt.” Sir Walter 
Salis Schwabe, Chief Justice, discussing the case-law observes thus : 

“ That boing the state of the authorities, the Court has to apply its mind to the question—looking 
at the document and the surrounding circumstances—what was the intention with which the docu- 
ment was given ; was that meant to be a bare acknowl t and а promise to pay to be used in 
cvidence against the sender, or was it sent for some other dominant purpose ? In my judgment, tho 
answer must be that it was given with the intention that it was to be a statement of account as between 
the parties containing entries of payments bythe defendant as wellasa statement of debits due from 
him, and also a statement of the calculation of interest and the rate of interest which the defendant 
admitted that ho was under liability to pay. In these circumstances, in my judgment, the document 
із not an acknowledgment and ought to have been admitted, ” ` 


The question which the Court will have to address itself is what was the dominant 
purpose in giving the note in question. Was it an acknowledgment as a debt to 
supply evidence of such debt ? In my view, in the circumstances pleaded in this 
case, and on the words of the instrument which are quite plain it cannot be said 
~ that it is an acknowledgment coming under Article I, Schedule I of the Act. Section 
^ 9 (29) defines a receipt inter ана thus: © ipt ” includes any note, memorandum 
or writing—(a) whereby any money, or any of exchange, cheque or promissory 
note is acknowledged to have been received." The instrument in question plainly, 
acknowledges and only acknowledges the receipt of a sum of Rs. 1,000 and would 
fall clearly within the definition of a receipt. 

The learned District Munsif is, in my view, in error in ing to admit this 
document. If it is a receipt, it will fall under section 35, Proviso (6) of the Act, 
which runs thus : ` 

“ Where any person from whom a stamped receipt could have been demanded, haggiven . 

терр tad suh reonipt шатра, would be sdb in eden ры Wey Shen n 
receipt shall be admitted in against him on payment of p*naity of one rupee by the person 


The plaintiff, who has paid the penalty would be entitled to have the receipt admit- 
in evidence in the circumstances. The Revision is accordingly allowed. No 
order as to costs. 
V.K. —À Revision allowed. 


1. LL.R. (1928) 46 Mad. 948. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. “ 
Present :—MR. Jus м _ ANANTANARAYANAN АМР Mr. u Josti 
К. S. RAMAMURTI. | t 
S Krishnamurthy ‚ ' ' Я : Appellant 
v. j e DEF 
The Chief. Engineer through Р Personal Officer (Staff) ‘Southern uw b 
Railway, Park Town, 3 and another. 


` Gwil seroaat  —D eee ae Reps ches Rate Gril Ca 
— Prosecution for an тй ast cmm of 
1947)—Acquittal in лу рр ст а ischmcal gromd—Sub discipiimary proceeding 
service — Legalip. 

"А senior clerk in the employ of the Southern Rail was acquitted mn i appeal against conviction 
for the offence under section 161 of the Penal Code Зр th certain provisions of the Prevention of 
Corruption Act. Thereafter disciph proceedings were taken against him on the same facts 
resultmg in his dismissal from service. с then filed a petition for а writ of, certieran ;to quash’ 
the disciplinary proceedings ; it was dismissed.’ Hence the appeal under clause 15 of: the Letters 
Patent. 

Held : Primarily the criminal Courts of the land are entrusted with inquiry into offences. It is 
desirable that the findings and orders of criminal Courts should be treated as conclusive in proceed- 
ings before quasi-judical tribunals. But whero the acquittal i» based од а technical ground of 
criminal processual law and not om the merits, it cannot be claimed as: exempting hım from abae: 
quent disciplinary proceedings based m the same facts. 

It is not the true tion of law to state that wherever it is poemble to tea Ба 
servant ід а Court е о the authorities would be precluded from Босса ымы him depart- 
mentally under any conceivable circumstances. — , 

Whether the concerned Railway Code роса for disciplinary proceedings after : acquittal by a 
criminal Court or not, the right to exercise the disciplinary jurisdiction is always there when: a charge 
of sufficient gravity is ‘all against an employers. ‘If there is an acquittal on the merits at the tral 
it might not be proper tothe departmental authority to arrive at some other finding incondistant 
with that acquittal. 

. Appeal under Clause 15 of the Letters Patent against the order of the Honour- 
able Mr. Justice Srinivasan dated 18th February, 1964, and made in the exercise 


of the Special Original Jurisdiction of the High Court in Writ Petition No. 120 of 
1962 presented under e 226 of the Constitution of India to issue a writ of 
odi calling ета o Greceedinay ne XEN, Vigilance, Madras 
and En Authority REET in order by the Chief Engineer 
in P.N. No. p. [л 227 AH dated 23rd , 1960, and the order of the General 
Manager, da arch, 1961, confirming the same. 


V. Narayanaswami, for Appellant. А 

The Judgment of the Court was delivered by І 

Anantanarayanan, j.—lhe a i seeks dudes is doped emi the 
judgment of Srinivasan, J., in . No. 120 of 1962, under the. toli 
tances. The appellant was a senior clerk in the Southern Railway in 1858 when when 
disciplinary proceedings were instituted against him’ on ап averment that he had 
demanded and accepted illegal gratification in a sum of Rs. 30 from’ one 
Kulasekharan, upon a promise to obtain a post for that individual in railway service., 
Prior to the disciplinary proceedings, а complaint'had been made to the police 
which resulted in the prosecution of the petitioner for an alleged offence under 
section 161, Indian Penal Code, read with certain ions of the Prevention 
of Corruption Act. The writ petitioner was convicted, and, ultimátely, acquitted, 
but, on a technical ground relating to the processual law. "t is sufficient here to 
set forth the following extract from the judgment of Somasundaram, J., who dealt , 
with. the matter :— 

“ The result is that the accused (appellant )was undoubtedly posesion of Ra. ,30 given by 

P.W. 2 which waa certainly given for the purpose of getting a job for РМ. 2 as Khalasce 
It'wàs held by this Court that there was a defect im the charge which aniounted to 
a:material'irregularity, and-vitiated the conviction. 

Disciplinary proceedings were commenced against this appellant after his 


acquittal and his reinstatement in service, upon the same b und of facts 
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Those duc proceedings resulted in the dismissal of the appellant, sad he 
then filed o. 120 ел н De lamed Judae Srinivasan, J- 
The ын questions would appear to arise in this case: (1) Where 


there has been а criminal prosecution upon a certain set of facts and an ultimate 
acquittal, i is it m to the concerned dc autborities to institute subse- 
quent departmental "proceedings in linary jurisdiction and, ta dismiss the 
employée ? In other words, does an perg а. criminal Court, for whatever 
redson, operate as a virtual exemption from all i bes liability ensuing from adminis- 
trative action? (2) Can the departmental authorities pursue а procedure, like.à 
disciplinary ' , which has relatively less safeguards and pro for be 
concerned oyee, when it was open to them to have su 
She employa ia a a DM Cour and they ultimately failed to do EP. (8 Can 
dej ‚бе initiated in the absence, оЁ а specific, rule, in 
y Estab с, to the effect that, even, if a аш press 
in ап prima iris: pen to the Department to take departmenta action ? 


Upon: the first two points, which aré really interlinked, the learned Judge 
(Srinivasan, J.) referred to the dicta in Jerome ds Silva v. Regional Transport Authority! . 
There are certain t observations in that Bench decision, on the broad 
principle, and the ollowing remark:might,be extracted here : iua ' 
t “ТЕ would indeed be a strange pred predicament, when, in respect of the samo offence, ЕВ Бе 


t by tho Tribunal on the foo thatthe was guilty of the offence, and that he should be 
pond of th ‘the criminal 


onourably acquitted by &nother T мегу same offence. Аз, primarily, 
Qoutt of the land are entrusted with enquiry into и it iş ‘desirable that the findmgs and orderi 


bfthe criminal Courts should betreated as conclusive in proceedings before quasi- 

With respect, we agree with this enunciation of the principle. But, as the ки 

Ја ge Жеш emp phasises, it has no relevance at all to the present context of facts. 
present case, the acquittal was not based upon any finding that the ARP SER 

‘did not receive illegal tification. On thé contrary, there is a specific 

by the learned Judge лыша. tho тШн ре obtier in character, 

to the effect that the bribe was given to, taken by;; the, appellant. The 

acquittal was on a technical gro d relating to the criminal processual law. We 

are unable to see Бом, under thos ose circurhstances, the a t could etn ie 

exemption from subsequent disciplmary proceedings. . Rajagopalan, J., 

in Karubpa Odayar v. State of Madras*, that a departmental en was not Means 

ed, mpl because d was an offence i rir able under rd Indian Penal il 


that therë was strong suspicion, this did not preclude further depart eng 
in'respect of the same subject-matter. ^ — 

Under those circumstances, it appears to be very: citar to'us that the appellant І 
could haye been: ed with, in discipli jürisdiction, upon' tig present 
facts, notwithstanding the ‘ultimate acquittal on the criminal charge. 

е With to the other point urged, , of parallel procedures, we are 'unable- 
to see о much validity or force. The point is sought to be based on 
certain observation of Mukharji, J., in N. Natha v. Chief Ser to Government, 

West Bengal‘, But, as the learned Judge points out, the RU h Court. did 

not claim to decide the issue at all ; it was specifically left-open by the Б of 
the Bench. The learned Judges observed : 

** Where two proceedures are available, and ons that denies the public servant effecave lotection 
by- testimonial compulsion, summons for compelling witnemes and documents, and by the 
Evidence Act is роі to prejudice him in preference to the other procedure which does not creato, 
ngh, ennaa raisos a serious question of discrimination, and violation of equality before the, 
law and pro 


tection o£ laws under Article 14 of the Constitution?” . 
1. 19% 1 MLJ. 35 l 3. AIR 1963 Ori 73. 
490. 956) 2 2 MLJ., 15; ALR. 1996 Mad. 4. АЛК. 1961 Qul. 1, 
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Even this principle has really no application to the present facts. We could 
understand the point if the appellant had been proceeded with departmentally and 
dismissed, under the procedure available in disciplinary jurisdiction, prior. to the 
commencement рш їп а criminal Court, which proceedings had 
ultimately terminated in his acquittal on the merits. But that is not the case here. 
The criminal proceedings came first, and there was an acquittal; but that was 
not on the merits. Further, there was a ois finding that illegal gratification 
had been received. It was after this, that the departmental enquiry was initiated. 
‘No doubt, that enquiry might not have possessed all the a tes and features 
of a criminal trial ; it mi t have been lacking in certain features of protection to 
the delinquent officer. But to argue from this that Article 14 of the Constitution 


is thereby infri would lead to the patent absurdity that, wherever it is possible 
to prosecute a ent servant in a Court of law, the authorities, would be 
procluded from i inst him departmentally, under any conceivable 


circumstances, e do not think that this can ever be the true situation at law. 
As we have emphasised, it may be a different matter where the departmental 
procedure is first initiated, and, ultimately, there Ís a criminal trial with an acquit- 
tal on the merits of the charge fully exonerating the accused. 


The last poiht does not need any separate treatment at any length. Whether 
the concerned Railway Code provides for such instances or not, the right to exercise 
disciplmary jurisdiction is always there when a charge of sufficient gravity is 

against an employee. utmost that can, be gathered from Ferome de 
Siloa’s case!, cited earlier is that where the charge, relates to the identical subject- 
matter of the criminal trial, and there has been аһ acquittal on the merits at that 
trial, it might not be proper for the aa rs authority to arrive at some other 
ing inconsistent with that acqui Under the circumstances, we are of the 
view that the learned Judge (Srinivasan, J.) was perfectly justified in declining to 
nterfere in exercise of writ Jurisdiction in this case. The appeal fails and is dismissed. 

К.С.8. - ———— Appeal dismissed. 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Т. VENKATADRI. 


Rasan Muthirian and others .. Appellants* 


p. 
Periaswami Muthirian e .. Respondent. 
_ , Madras Gulttoating Tenants Protection Act IZAT @/ 1955), pics $, EA amd G A- Suit by inond for 
injunction restraining landlord from disturbing possession Suit г) be tried by Revenue Gouri and not civil Gourt. 

Whether the landlord or tenant wants to get possession of the leased property they should satisfy 
whether the extent is more than 6 2/3 acres or less than 6 2/3 acres. When there is dispute as to the 
extent, in a suit by а tenant in the civil Court for injunction against his landlord from int with 
his poscasion the proper thing would be to transfer the suit to the Revenue Court for giving a 
inne plaintif asking for injunction. Ш in posce of more than 6 2/3 aered of lane After the 
receipt of the finding the Court will dispose of the suit according to law and on merits. 

Appeal against the Decree of the District Court of Tiruchirappalli, dated 17th 
July, 1961, and passed in Appeal Suit No. 338 of 1960, preferred against the decree 
of the Court of the District Munsif of Tiruchirappalli in Original Suit No. 560 of 
1959. : й 


K. Raman, for Appellant. ME. 
С. Ramanyjam for Т. К. Subba Rao, for Respondent. 
The Court made the following 


Orpen :—This appeal arises out of a suit filed by the respondent herein fot 
a t injunction restraining the a efendants from interfering 
with his possession and enjoyment of the plaint property which consists of ш ес 
items of nanja lands. The case of the plaintiff-respondent is that he had taken a 


1. (1952) 1 МЛ... 35. 
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lease of the suit property from the then owner, Hanumantha Rao, in the year 1941 
and continued to be in possession under Hanumantha Rao, and after his death, 
under his son Narayana Rao. He alleged that he paid rent up-to-date and the 
defendants-appellants claiming to have purchased the suit property from Narayana 
Rao attempted to dispossess him without any manner of right, with the t he 


had to come to Court claiming protection under the Cultivating Tenants Protection 
Act. 


* The defence to the suit is that, the respondent-plaintiff was previously a tenant 
of the suit Prope that he surrendered possession in favour of the defendants in 
the year 1959 and that thereafter: he ceased to have any manner of right. 'The 
further contention of the defendants-ap t$ is that the plaintiff owned about 
20 acres,'besides cultivating others’ lands on lease, that on the whole he was culti- 
vating about 35 acres of land and that as such he was not a cultivating tenant entitled 
to the protection under the Act. 


On these pleadings the parties went to trial. The trial Court gave a finding 
that the respondent-plaintiff was cultivating more than 6-2/3 acres and as such he 
was not a cultivating tenant as the provisions of Act XXV of 1955 and Act XIV 
of 1956. It also further found that the plaintiff was not in possession of the suit 
propa on the date of the suit as he surrendered possession of the suit property 
to the first defendant.’ In the result he dismissed the suit. 

The’ plaintiff-respondent preferred ап appeal The learned District Ju 

di appeal, feversed ie ndis of а urt. Ho found that the аен 
respondent did not surrender possession ofthe suit property as alleged by the defen. 
dants and that he was in possession of the suit property on the date of suit after the 
expiry of the lease and às such he was entitled to protect his on until evicted 
in due course oflaw. The learned District Judge observed that the learned District 
Munsif had confused both Cultivating Tenants Protection Act and Fair Rent Act 


And y decided that the plaintiff was not a cultivating tenant. The lower- 
ap te decreed the suit. ниши ишеп and decree that the 
dants have preferred this Second Appeal. - ў 


Learned Counsel for the appellants contended before me that the lower appellate 
Court committeed an error in coming to the conclusion that the limit of 6-2/3 acres 
mentioned in the Cultivating Tenants Protection Act for the purpose of restoration 
of possession by a tenant under section 4 of the Act would apply only to a case where 
& tenant came to the Court for restoration of possession ies he was ed 
by the landlord. Here there is some confusion in the mind of the learned District 
Judge himself. Е 


The plaintiff, who comes to Court for an injunction, must prove that be is a 
cultivating tenant, and he has to satisfy the tests laid down in the Act. Itis conceded 
by the learned Counsel for {һар ts-defendants that the plaintiff-respondent 
is cultivating the suit lands from 1941. The appellant’s case is that, when th 
purchased the suit property, the plaintiff-tenant surrendered possession of the suit 
property to the then landlord Narayana Rao. The trial Court gave a finding that 
there was surrender by the tenant to the landlord. But that finding was reversed 
by the lower appellate Court. The learned Counsel for the appellants now contends 
before me that when the tenant comes to the civil Court for an injunction simpliciter 
restraining the landlord from interfering with his possession o пе тн ы: сч 
he wants to get the benefit under the tivating Tenant Protection Act. n 
the Court decides that he is a cultivating tenants and in effect he wants possession of 
the suit claiming benefits of the Cultivating Tenants Protection Act then 
the civil Court has no jurisdiction to try the suit. Under section 4 of Cultivating 
Tenants Protection Act, when a tenant comes to the Revenue Court to be put in 
possession of the property on the ground that he was dispossessed, he should sati 
that he is not in possession of more than 6-2/3 acres of land. Under section 4- 
the landlord shall be entitled to resume possession from any cultivating tenant for 

urposes-of personal cultivation of lands not exceeding one half of the extent of lands 
азе, оше to the cultivating tenant. Reading both sections 4 and 4-A,I,gm of 
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the opinion that whether the landlord or tenant wants to get possession of the leased 
property they should satisfy whether the extent is more than 6-2/3 acres or less 
than 6-2/3 acres. As there is difference in the finding with uud to the extent 
of the property possessed by the respondent herein, I do not want to give any finding 
in this matter. "Therefore, the proper thing would be to direct the carned District 
Munsif to transfer the suit to the Revenue Court for giving a finding whether the 
respondent is in possession of more than 6-2/3 acres of land. 


_ Та the result, the judgment of the lower appellate Court is set ‘aside and I 
direct the learned District Munsif, Tiruchirappalli, to transfer the suit to the Revenue 
Court for giving a finding mentioned above. The Revenue Court will submit the 
ee the civil Court (Dt. Munsif’s Court). After the finding is received, the 
civil Court till dispose of the suit according to law and on merits. There will 
be no order as to costs. | КЕ : 

K.S. = Appeal allowed and 
‚ case remanded, 


' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| (Special Original Jurisdiction) Pu 
Present :—Mn. Justice К. SRINIVASAN. 
B. Gnanaraj ' ©з 


a: 
oO.» . а " 
А. M. Vedandyagam and another .. Respondents, 


Madras Panchapats Act (XXXV of 1958)—Cheirman of Panchayat Council — Conduct of muting — 
Prof arin ter ion tn cores ft riy of meni pum. uia 


4 
Й 


. Petitioner® 


been convened and to appoint another Chairman for that object. AN , 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of Prohibition restraining the first respondent herein 
from holding an ordinary meeting of the Alwartirunagari Panchayat Union Council 
on gth June, 1965, or on any other date to consider items 1 to 56, in the agenda set 
down for the ordinary meeting called on gth June, 1965, as detailed in the appendix 
to the notice dated 2nd June, 1965, issued by the first respondent. AI сй 


: К. Saroa Bhuman and T. R. Mani, for Petitioner. | 
` K. V. Sankaran, С. Dasappan and R. балазал, for 1st Respondent. 
R. Nadanasabapathy and D. Pandian, fon 2nd Respondent. 5 


The Court made the following 
" — ORDER :—A writ of prohibition is sought to prevent the first respondent, the 
Chairman of the Panchayat Union Council, from proceeding-to consider certain 
subjects in the following circumstances. On 22nd May, 1965, the first respondent 
called for two special meetingy and one ordinary meeting of the Panchayat Union 
Council. The two special meetings were for the purpose of electing the Vice- 
Chairman and a member to the Appointment Committee. The ordinary meeting 
was to consider 55 subjects detailed in the agenda relating to matters of‘ adminis- 
tration. Items 56 to 58 on the agenda related to the election of members to certain. 
committees and for the co-option of women members to the Council. The first 
of the special meetings was held at 2 р.м. and the Vice-Chairman: was elected.. 
The second special meeting was held at $ р.м. and a member was clected as a 
member of the Appointment Committee. en the ordinary meeting commented, 


* WP. No. 2849 of 1965. Е: `21н September, 1965. 


И 


I] GNANARAJ р. VEDANARAYANAN (Srinivasan, Ј). Au 


the very first subject on the: da led to considerable controversy: Apparently, 
at the ial mectings refi to earlier, persons whose candidature was suppo 

by:the Chairman failed to get elected." . For. that reason, it is alleged, the Chairman 
thought that he would not have sufficient majority when it came to dealing with 
the subjects set down in the agenda. He abruptly announced that the meeting 
was adjourned and walked out of the Council hall taking the minutes book with 
him ; his adherents, 13 in number, departed with him. Even the first subject 
which Had been discussed was not décjded. The first respondent, it is claimed, 
had no right to adjourn the meeting in this manner. Thereafter, the ошын 
members continued the meeting with the Vice-Chairman presiding over it. су 
sent for; the, minutes book from the Commissioner, but the Commissioner did not 
produce it, The meeting proceeded to consider/the subjects on the: agenda, 
recorded its proceedings and forwarded the record to the Commissioner of the 
Union Council and the Revenue Divisional Officer, Tuticorin. | 


On. апа June, 1965, the Chairman issued a notice calling for a meeting of the 
Council at 2 р.м., on gth June, 1965, for considering the very subjects which had 
been on the agenda of the meeting on 22nd May, 1965. The, petitioner has come 
to this Court contending that at a meeting validly conducted in the circumstances 
stated, these subjects had been dealt with by the Panchayat Union Council and 
that the first respondent is not competent to call for a meeting for a consideration 
of these very same subjects. The decisions taken at that meeting are, it is said, 
the decisions of the’ Council.. The adjournment of the meeting by the Chairman 
was not done:under Proper authority, he having no individual power to'alljourh 
the meeting. It is thus the contention of the petitioner, who is a member of the 
Union Council, that the first respondent, is incompetent to call for a дек to 
consider these subjects which had been validly dealt with by the.Union Co Я 


On behalf of the Chairman, it is not denied that the first two specia! meetings 
were conducted. It is stated, however, that when the first subject was taken u 
at the ordinary meeting, the petitioner and his men obstructed the smooth роле: 
ing of the Union Council. e first ndent also states that members belongi 
to both parties were very much agitated. Until 5-30 р.м., no conclusion. could be 
arrived.at. i E ' -i 


‘ ` ] D че, 

* I fakther felt that the further proceedings of the Council could not be carried on smoothly. 
Further, some members who came from distant villages insisted on an adjournment of the meeting. 
since it was getting late for them to go back home. I therefore adjourned the meeting at about 5-30 р.м. 
recorded the same in the minutes book and announced to the members that the mecting has been 


ай}ошгдеф.................... ‚ E 7 І 
The contention of the first respondent i$ accordingly that the meeting was adjourned 
by him for valid reasons and that he is entitled to do во. It is also claimed by him 
that the meeting alleged to have been conducted by the Vice-Chairman after the 
meeting was to adjourned by him, the first respondent, is nota valid one. Reference 
has been made to G.O.Ms. 2282—R.D. and L.A. dated 19th August, 1961, which 

to contain instructions which enabled the Chairman to adjourn any meeting 
of the C ouncil for valid reasons, | : 


At the outset I may state that the question has not been argued before me with 

to the validity of the decisions taken by the meeting subsequently continued 

by the Vice-Chairman. The arguments addressed before me only canvassed the 

extent of the power of a Chairman to adjourn а meeting which had been lawfully 

called and the authority of the members to hold the meeting after the Chairman 

had unauthorisedly purported to adjourn the meeting. I address myself only to 
that aspect of the matter. 


- [t is the contention of Mr. T. R. Mani, learned Counesl for the petitioner, 
that a Chairman of a meeting has no individual or overruling power of the descrip- 
tion claimed and that if he adjourns a meeting, he can do so only on a mandate 
from the members present. He cannot adjourn a meeting except when the members 
present record their decision that the meeting should stand adjourned.» It is.the 
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contention of the petitioner in this case that the wishes of the members present were 
not ascertained at all and that the Chairman arbitrarily closed the шшщ only 


for the reason that he thought his party would not be able to have' an 
voice at the moment, 


It is common ground that the rules for the conduct of meetings do not confer 

any ial power upon the Chairman. Halsbury (3rd Edn.), Volume 6, paragraph 
› deals with adjournments of meetings. The principles laid down herein a 

to be of general application, though it is with reference to companies, their tion 

and management that these statements have been made by the author.. It states : 


“ Except where empowered by the regulations of the company, the chairman cannot adjourn tho 
кееш дог dimalve i wile any of the Bees te eo Pe е сыпы and 


of the members present at the meeting cannot compel him to 
do so. He cannot however adjourn or dissolve the meeting against the wish of the majority,” 


From this passage, it appears that except when he is armed i 
а rule or regulation, the Chairman cannot adjourn a sid тронет Бу 
validly, that is, after obtaining the concurrence of the majority of the members 
present, a meeting on the adjourned date would for all purpose be a continuation 
of the original meeting. Blackwell in his “ Law of Mectings”” (IV Edn.) deals 
with the powers of a Chairman thus : . 


“ Ад to the Chairman's power of adjournmentsat common law, tho Chairman of & public body, 
invested with public duties has no power to adjourn аши the wishes of the moeting ........ when 
the business is dono, tae Chairman can, of course, the meeting. ” 


Referring to King v. Gaborian!, the observations of Lord Ellenborough, C.J., are 
exacted ашташы. a 


over which the then Мал ME He declared that the persons with whom the power of n 


all this ; still less was any notice given that if the Mayor depart those who choose to remain would 
notwithstanding to ete to much of the election as still remained to be made. But they 
suffered the Mayor to depart and many of the Freeman with him upon а that no further 
would be then had. — T'hissilenco and acquiescenoo at the time by those who afterwards 
to make the election operated as a surprise and fraud the other electors and therefore, 
the election made by them such circumstances cannot be out by the statute. ” 


"The case cited would have application when it comes to be considered whether 
the subsequent mecting conducted by the Vice-Chairman would be valid. In 
Shackleton “ On the Law and Practice of Meetings,” it is also stated that there is 
M is ава аи D aoar a meeting Би the right is vete in Бе аспу 
itself, unless there are 1 regulations which vest this power in the Chairman, 


It is unnecessary to make referrence to the English decisions, for it is on the 
basis of these decisions that these observations have been made in the test books 
referred to. In Gopal Narain v. Sanmukhappa', a similar question arose. Following 
the English cases, the learned Judges took the view that it is the duty of a Chairman 
to preserve order, conduct meetings regularly and take care that the sense of the 
meeting is properly ascertained with regard to any question before it. But he has 
no power to stop or adjourn a meeting at his own will and when he purports to 
do so, it is open for the meeti ro resolve to go on with the business for which it 
has been convened and to appoint another Chairman for that object. It is argued 
on behalf of the first respondent Chairman by Mr. K. V. Sankaran, learned 
Counsel, that the first respondent adjourned the meeting precisely for the reason 
that the meeting had become som t disorderly and secondly, that some of the 
members wanted to return to their villages and it was getting late. That is so 
stated in the record of the minutes made by the first respondent. But this state- 
ment is completely denied on behalf of the petitioner. It cannot however be denied 





1. (1809) 11 East 77. ' 2. AIR. 1927 Bom. 603. 
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touc uH ctl pa ui ronie I 
жүнү The record made Ьу the first respondent in the minutes book does not 
establish that the adjournment of the meeting was put to the assembly or that the 
sense of the assembly was in favour of the adjournments. The minute recorded 
by the .Cháirman reads thus : AE tid EES 
“ some of the members, more particalar ‚ Gnanaraj (petitioner) and Lakshmank Perumal, 
Ка тг чазы Ше сараа Бурай Gregor Ой rer к> alo 5-90 р.м; gnd 
several members desire to go home, this meeting is adjourned siss die." . . OMNES AN. 
There is no suggestion that the Chairman in coming to this decision was mppsitel 
by the majority of the members present. Nor can I find апу ppor pr € cons 
tention that the meeting broke into disorder which necessitated its adjournment. 
When 18 members were solidly on one side and continued at the meeting, that 
fact speaks for itself and contradicts the Chairman’s allegation of the impossibility 
to continue the mecting. t у 
Reference has been made on behalf of the Chairman to a Government Order. 
This Government Order does not rt to have been issued in the form of a rule 
under the rule-making power. с Government observe that the rules relating 
to the mode of transaction of business at meetings of the Panchayat Union Councils 
do not contain any provision to meet situations where the Chairman adjourns a 
meeting without completing the items on the agenda. : Government refers to 
certain model regulations commended to the Municipal Councils for adoption: One 
of such regulations is that any meeting of the Municipal Council may be adjourned 
by the Chairman for valid reasons to be recorded in writing in the minutes book 
and this P pe was commended to the Panchayat Union Councils algo for ad. 
tion ile this Government Order may have some advisory force, I am . unable 
to accept it as having any binding force as a rule made in the exercise of any. power 
under the statute, or as conferring any power on the Chairman, in his individual 
capacity, to adjourn the meeting. I am also informed that these model regulatious 
have not been adopted-by any Municipal Council. Gt к te 
On the facts, І am satisfied that the Chairman acted without authority,’ iri 
adjourning the meeting оп 22nd Мау, 1965. I also hold that the majority of the mém: 
bers were competent to continue the proceeding. But I however express no opinion, 
with regard to the validity of any decisions taken at such meeting, more particularly 
for the reason that certain of the items in the agenda dealt with after the illegaP 
adjournment are said to deal with matters which require’ convening of a special 
meeting and could not be dealt with at an ordinary meeting. SLM 
The rule is made absolute. There will however be no order as to costs. 


"sa? 


VS. | — Rule тай absolute. 
. . , IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
б (Special Original Jurisdiction.) , i 


| Present :—Мв. Josriog К. SRINIVASAN. © 0 7 4€ 
"The Tuticorin Trading and Credit Corporation (P.), Ltd., by its Tue 
Managing Director, Sri T. Subramaniam i (06 Pelilioner* 1. 
i v. $ 
The State of Madras represented by the Secretary, tof 
Industries, Labour and Co-operation; Fort St. George, 

Madras, and another m t i 
Madras Ghit Funds Ad (XXIV of 1961)—Gonstitwtionality—Lewe made exterior to the | 
DELL E b i ere EET e 

— 4 tas, Й А 4 
the Registrar—Bad and struck doom. di ките о 
.^  Statute— Datis of the enactment lats— The date of the lature and of President 
Пра ot that of th Nosfontion Ini the Act iio fio er Wangan ШЫ т 
Section 52 of the Act XXIV of 1961 enabling any nota subscriber to ini the docu- 


ments kept by the Registrar or to obtain a сору оГ documents has to be down. This 


' * М.Р. Nos. 1265 to 1268 of 1964.. E Я ' 14th October, 1965: 
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рота mi result in ing as ап unreasonable restraint upon the carrying on of the business. 
other peovisicns of tlic Act аге valid and constitutional, 


Act XXIV of 1961 was pamed by the Legislature and accorded ament by the President оп а 


date anterior to the proclamation of under Article 858 of the Constitution and hence the 
right to impugn the Act on tho of violation of Article 19 of the Constitution is open to an 
aggrieved person. 


The making of the law by the Legislature is under the authority of Article 245 of the Constitution 
and tho law was рамей when the Legislature it and when the President accorded his assent. 
The making of the law is not dependent upon і c framing of the Rules or bringing the law into force 
in ОТ СИМЕ satthority of the law as made 
by the 

Petitions under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavits filed therewith, the High Court will be pleased 
to issue writs of prohibition prohibiting the respondents in each of the petitions from 
enforcing the provisions of the Madras Chit Fund Act X XIV of 1961 and the Rules 
framed thereunder after declaring that sections 3, 11, 12, 14, 16, 21, 22, 25, 35, 37, 
38, 52 and 53 of the Madras Chit Funds Act XXIV of 1961 and the corresponding 
Rules framed thereunder under the said Act as unreasonable, unconstitutional and 
ultra vires of the Madras State Legislature. 


K. Rajah Iyer, R. Ramgachari and R. Raghunathan, for Petitioner. 


The Advocate-General (N. Arishnaswami Reddiar and the Additional Govern- 
ment Pleader, for Respondents. 


The Court made the following 


Orper.—Madras Act XXIV of 1961 received the assent of the President on 

the 22nd June, 1961, and was published on the'5th of July, 1961. Section 1 (3) 
directed that the Act shall come into force on such date as the Government may by 
notification appoint, and that different dates may be appointed for different areas. 
a notification dated 8th September, 1964, this Act was brought into force in 
irunelveli and Kanyakumari districts of the Madras State. The Act is intended 
to ide for the regulation of Chit Funds. Broadly stated, certain companies 
and individuals have been carrying on business in the shape of chit transactions. 
The person who organises the business is called the stake-holder or the foreman. A 
certain number of individuals join together and subscribe daily, weekly or monthly 
instalments for a fixed period of days, weeks or months. On a date appropriate 
to each class, an auction is conducted in respect of the total of the silice pons 
of any one instalment less certain discounts. The subscribers bid at the auction 
and the lowest bidder gets the amount. The difference between the collection 
and the bid is distributable among the other subscribers, The bidder (prize winner) 
draws the money and furnishes security for the payment of the further instalments for 
the duration of that chit. It is said this form of business transaction is widely pre- 
valent and affords an opportunity to subscribers both to borrow on reasonable terms 
as it were or to make profitable investments. The conduct of this business is on 
these lines. The foreman takes upon himself the responsibility of conducting the 
chit and financing the chit transactions. He gets а commision of 5 per cent. of 
the total chit amount. He has to finance every auction, even though some of the 
subscribers may be in default and to pay the full amount of the prize money even if 
the collections fall short. To that extent he has to advance his own moneys. If 
the security gi by a prize winner proves useless or the amount is irrecoverable, 
the foreman to face the loss. He has to enforce the security, if need be, by 
filing suits, In the Madras Act referred to, however, it is said these responsibilities 
have been completely ignored and so many restraints have been placed upon the 
foreman which affect his right to carry on the business. The Act requires by section 3 
that every chit should be regi with the Registrar on payment of a fee. 
Even if the same foreman conducts more than one chit, each such chit has to be 
separately registered. The fee is a fixed sum of Rs. 25 irrespective of whether the 
total of the subscriptions collected is large or small. A chit agreement in dupli- 
cate has to be signed by every subscriber and attested by two witnesses, and such 
agreement has to be filed in duplicate with the Registrar. Section 7 prohibits the 
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commencement of any auction or drawing of any chit unless the foreman has 
obtained a certificate of commencement. Such a certificate is ted on his com- 
plying with the isites of registration referred “to“and also on the foreman furnish- 
ing security provided {or in section 12. This section requires that a foreman shall 
execute a mortgage in favour of the Registrar as иге by way of security of pro- 
perties sufficient for the realisation of the chit amount, the chit amount being the total 
of subscriptions payable by all the subscribers for any one instalment without any 
deduction. In the alternative, the foreman is required to deposit in an approved 
bank or invest in Government securities an amount not less than half the chit amount 
and transfer the amount so deposited or the securities in favour of the Registrar. 
Such security has necessarily to be given in respect of each chit transaction. The 
prized subscriber receives the prize amount on his furnishing security for the due 
күне of future subscriptions. It is open to the prized subscriber to set-off all 
ture subscriptions and take only the balance of prize amount in which event the 
foreman is required to deposit the amount of the future subscriptions in an approved 
bank. This amount can be utilised by the foreman only for the purpose of payment 
of the future subscriptions. If the prized subscriber fails to receive the amount on 
ishing security, the prize amount has to be deposited in an approved bank. 

If a subscriber defaults, it is open to the foreman to substitute another person. 
The сша subecriber із по longer entitled to the benefits of the chit transaction. 
But he is eligible for a return of the amount of subscription he had paid. The arrears 
of subscription of the defaulting subscriber have to be paid by the substituted subs- 
criber, but these amounts have also to be deposited in an approved bank and can- 
not be utilised by the foreman for any purpose except that of meeting the future 
instalments, Another provision enables every subscriber to ир t all the documents 
such as security bonds, receipts and other records on payment of a Ње. By section 52 
of the Act, any person nota subscriber may on payment of fees inspect the documents 
relating to a chit transaction kept with the and even get a copy or 
extract of апу document. . 


On behalf of the petitioners, itis contended that these provisions which are ampli- 
fied by the Rules operate as very heavy and oppressive restrictions on the conduct of 
the chit business, It is claimed that the foreman is called upon to provide a heavy 
sum by way of security for the due conduct of the chit. Itis contended that in the 
conduct of a business of this kind, the foreman occupies the position analogous to 
a banker and such restraints as the Act contemplates interfere with the normal 
conduct of a business. It is claimed that these restrictions are wholly unreasonable 
and are opposed to the guarantee contained in Article 19 (1) (g) of the Constitution 
and ie 19 (ey far beyond the scope of permissible restraints contemplated by 
Article 6). 


On behalf of the State of Madras, itisclaimed that the legislation was rendered 
necessary in order to puta check on defaults frequently committed by persons conduct- 
ing the chits. The reasonableness of the various provisions of the is sought to be 
supported by the averments in the affidavit. It is princi pointed out that the 
foreman is permitted to obtain a very good return for the responsibility that he 
shoulders. Instancing a monthly chit running for a period of 20 months at Rs. 50 per 
instalment with 20 members, the total collection per month comes to Rs. 1,000. 
The foreman gets 5 per cent. of each instalment, so that he being a subscriber, is 
really not called upon to subscribe anything at all out of his pocket. In addition to 
that, it is the foreman’s privilege to take the chit amount at any one instalment as 
a prize winner without any discount. The result is that he makes a profit of Rs. 1,000 
less one instalment of Rs, 50, that is, Rs. 950. The only obligation he is under is to 
keep a deposit of half the prize amount]in an approved bank. It is true that he 
has certain other responsibilities such as making up for defaulting subscribers, 
but when he substitutes another subscriber in the place of a defaulting subscriber, 
he is relieved of that responsibility. It isclaimed accordingly that it is incorrect to 
зау that the carrying on of the business of chit funds has been interfered with in any 
way by the legislation, Only certain safeguards both in the interest of the foreman 
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and of the subscribers is contemplated and it is claimed that these restrictions are 
quite reasonable. 


, А preliminary objection has also been taken by the learned Advocate-General 

on behalf of the State of Madras that Article 358 of the Constitution has suspend ed 
the provisions of Article 19 as there is a proclamation of emergency and that the law 
Puede dues this period save legislative action from any attack based upon Article 
19. It is contended accordingly that the Act cannot be called into question as 
violating Article 19. : 
.. » The Act received the assent of the President on 22nd June, 1961, and was publish- 
ed in the Fort St. George Gazette on the 5th of July, 1961. The learned Advocate- 
General does not deny that the proclamation of emergency was made on the 26th 
of October, 1962. While it is the contention of Mr. Rajah Iyer for the petitioners 
that this is а law’made prior to the declaration of the emergency, the learned 
Advocate-General contends'that the notification dated 8th July, 1964, issued under 
section 1 (3) of the Act, which brought the Act into force in two districts and the 
publishing of the Rules under section 63 of the Act on the same date must be taken to 
mean that the Act was mads only on this later date on the introduction of the Act 
in those districts. It is argued by the learned Advocate-General that though the 
Act was passed by the State Legislature in July, 1961, it was without effect, for it 
had to be brought into force only on a Notification issued under AUR Again, 
the Act could not be enforced in any manner of speaking in the absence of any Rules 
and such Rules were made and published only on 8th July, 1964. It is therefore ui 
that the Act could be said to have been made within the meaning of Article 358 
only on the date of its introduction into those districts, or alternatively, it is s 
that.the framing of the Rules, which is n for the enforcement of the Act, 
&mounts to executive action within the meaning of that Article. It is thus the con- 
tention that since these events took place after the ‘declaration of the em Cy, 
Article 358 saves the enactment from being impeached as violative of Article 19. 


Article 358 reads .thus : 


. While a proclamation of emergency is in tion, nothing in Article 19 shall restrict the power 
of the State as defined in Part HI to any law or to take any executive action which the State 
would but for the provinons contained m that part be competent to make or to take. ” 


The rest of the Article is not necessary to be referred to, The first question is what 
is meant by the expression ‘make any law’. I must a t the contention of Mr. 
Rajah Iyer in this regard that the law was made when the Legislature passed it, 
and in the: t case, when the President accorded his assent. The i 
of the law by the Legislature is under the authority of Article 245 of the Constitution. 
It has been well recognised that despite the fact that the framing of the Rules for the 
ing out of thelaw may be left to the rule-making authority, that is, the Executive 
Authority, the law as enacted by the Legislature lays down the principles which cannot 
be departed from or varied by the rule-making authority. The Rules are only for the 
ose of enforcing the law. They cannot amplify or detract from what the 
slature has stated. If that should be the position, the law is made in the fullest 
sense of the term by the Legislature alone and the making of the law cannot be depen- 
dent upon the framing of the Rules or bringing the law intoforce in any specified 
area on any specified date, which is done only under the authority of the law as 
made by the Legislature. In Field v. Clark’, the validity of a Tariff Act was question- 
‘ed.on the ground that the Act was not a law of the United States. А provision there- 
in authorised the President to suspend the provisions of the Act in respect of certain 
goods and that was attacked as unconstitutional as delegating to him a legislative 
ower and on this ground the entire Act was sought to Бе declared null and void. 
dealing with this argument, the Supreme Court of the United States observed : 
` “That Congress cannot delegate legislative power to the Preaident is a principle universally 
recognised as vital to the int need maintenance of the syrtem of Government ordained by the 
Constitution. The Act of 1st October, 1890, in the particular under consideration 1s not inconsutent 








].. 96 Law Edn. 294. 
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with that principle. ‘It does not in any real sense invest the President with the power of legislation: 
Legislative power was exercised when Congress declared that the шиа 
named contingency. What the President was required to do was y exertion or the act of 
Congress. Ieee ne ee ene ce еу . He was the mere agent of the law-making department 
to ascertain and due ene res pom len а Hs ake ot It was & part ofthe 


Kalyanam Veerabhadhrayya, In re points out upon an examination-of several earlier 
decisions that conditional legislation is not delegated legislation or сык АН F a 
legislative power. The learned Judges observe : 
“Tt is for the Legislature to deteríríino whether an Act should tures det liga 
er The Sitin ofan Act is шас deemed iude exercise of the1 zem 
a legislative power. It is not analogous the power of app legislation 

complete to а particular area or to clas of persons or “ето determining rie 
commencement or the amount of its operation. leyislation, эз the decisions е ге- 
ferred to show, Is of the latter description ..,....... No doubt, in the case of conditional legislation, 
until the condition is determined or Salle the law many be fa A iuo din uda ыша о, but 
still it is а law, but needs its application to be determined by an extrancons authority ........ 


In the Delhi Laws Act. caset, the question whether legislative power may be 
delegated at all was extensively examined and it was pointed out that the Legislature 
must normally discharge its primary legislative function itself and not through 
others.. It cannot abdicate legislative functions and while чай uices, d power to ац 
outside ; it must see that such agency acts as a subordinate authority and not 
ea pi ture. It was further pointed that delegated legislation as under- 

has become a present day necessity. It is often impossible to formulate 
legislation which would be self-contained and complete and to envisage all contin- 
gencies,and local requirements. In order: to confer some degree , of flexibility, 
without the necessity of having to amend the law again:and again, conditional 
от delegated legislation is resorted іо. But that is not legislation, which ed 
still be- the primary function of the Теше itself, ' 


н may no doubt be correct to say in а manner of that delegated 

1 tion in jhe sense that it means the making of the К sa DE 
of the Act completes the legislation. But that i is not essential, legislative, function, 

Т” am unable to аш with the learned Advocate-General that it is only by a 
making of the К ев or by the extension of the Act or by the bringing into force 
the Act by the relevant notification that the law is made. The law to my mind 
has been made already and these. instances of куа or conditional legislation do 
not amount to making the law. 


Nor does the contention of the learned: Айуос беш] that the паа 
issued under section 1 (3) of the Act the Act into force in the.two districts 
amounts to taking executive action wi the m of Article 358, impress 
me. Obviously, the issue of such a notification is conditional legislation as it is 
understood, .It cannot be regarded as executive action. In a Full Bench decision 
of the Allahabad High Court— Moti Lal v. Government of the State of Uttar Pradash?, 
what was executive power was somewhat briefly examined. referring to 
Articles 53 (1) and 154 (1) of the Constitution of India and also Articles 73 and 
162, ne learned Judges observe (at page 293) : ent 


ieee dcs есшен пишна енш пае 


what is ' * must always depend upon the form ofthe State and with the change in the 
Pene cue чада Мы power must also change. In a written Constitution, the executive power 

must be such power as is given to the Executive or is implied, ancillary or inherent. Te mat lacludo 
all powers that may be needed to carry into effect the aims and objects of the Constitution. ” J 


Again, at pages 941 and 342 : 


А “ The question is, as we have said, by no means freo from difficulty. But, upon the whole, we 
think that we тоху reasonably infer that the words ‘ executive m the Constitution have subs 
tantially the same meaning as ' executive authority’ in the Act of 1935 and that is, the superintendence, 
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direction and control of the civil Government of a State which із vested in the Governor of the State. 
It follows therefore we think that although an executive act by a State Government may not be autho- 
rised by a legislative enactment, it will nevertheless be within the executive power of the State if— 


(D itis not an act which has been assigned in the Constitution of India to other authorities or 


bodies such as tho Legislature, the Judiciary or tho Public Service Commission, 
(if) it is not contrary to the provisions of any law, and 
(iii) it does not encroach upon or otherwise infringe the legal rights of any member of the 


It seems to me accordingly that the issue of the notification under section 1 (3) of 
the Act bringing the Act into force or the promulgation of the Rules under the 
authority conferred by the Act did.not amount to taking executive action within 
the meaning of Article 358. It follows that the law was made when the Act was 
placed on the Statute Book by the Legislature. Since that was on a date anterior 
to the proclamation of emergency, the petitioners are not denied the right to impugn 
the law on the ground that it offends Article 19 of the Constitution. 


I now proceed to examine the contentions on their merits. I have been taken 
through the various provisions of the Act and it has been the endeavour of Mr. Rajah 
Iyer to show that what is called the normal conduct of the chit fund transaction 
is so hedged in by restrictive requirements that it hasbecome exceedingly difficult 
for a citizen to carry on such a business. It is also ed that these restrictions 
travel far beyond the permissible limits contemplated by Article 19 (6). 


That the Act is intended to provide a measure of safety for the subscribers to 
a chit fund transaction cannot be denied. When a person starts operating a chit 
transaction as the stake-holder or a foreman, he takes upon himself certain responsi- 
bilities, At the same time, he is entitled to certain benefits which, as the counter- 
affidavit points out, are not inconsiderable. I can find nothing objectionable 
in those provisions of the Act which call upon the foreman to register a chit transac- 
tion. Nor is there anything objectionable to a chit agreement being signed by the 
foreman and the subscribers, a copy of which is to be deposited with'the Registrar. 
The provisions requiring that every subscriber shall be furnished with copies of 
chit agreements seems to me to be reasonable. It is not denied that a 


oe is levied for supplying such copies which should normally meet the expenses 
invo 


ved. Strong objection was however taken to section 12 of the Act, which 
requires the foreman to furnish security to be held by the Registrar in trust. This 
is to ensure fulfilment of the obligations of the foreman. The foreman receives 
at each instalment of the chit transaction a large amount of money which he has 
under the rules to disburse to the prize winner less certain deductions. If the 
foreman should not carry out his obligations in this regard, the numerous subscribers 
to the chit fund would be left without any remedy except by way of preferring suits, 
which may in some cases at least be fruitless. It is true that this provision calls 
upon the foreman to provide security even in advance of his commencement of 
the chit business. But as has been pointed out by the learned Additional Govern- 
ment Pleader, the foreman is at liberty to realise the whole amount of the security 
by taking to himself.the prize at the first instalment. That is allowed by the bye- 
laws. But, nevertheless, the security will remain locked up in trust with the 
Registrar for the duration of the chit, This provision is to my mind necessary in 
the interests of the body of subscribers. The real complaint on behalf of the 
petitioners is that till this legislation was passed, the foreman were not called upon 
to produce any funds of their own. They were also at liberty to utilise the difference 
between the collections and the prize amount for their own purposes. They no 
doubt had the right to utilise such amount lying with them for their own purposes. 
It is suggested that it is of the essence of any business that a businessman for the 
most part utilises moneys belonging to others and that that freedom is now denied 
to the foreman of a chit fund. I am not however prepared to hold that on this some- 
what specious reasoning, this requirement can be regarded as unconstitutionally 
interfe with the ing on of the business. It is clear that a balance had to 
be struck the righ ts of a person carrying on the business and the safeguard- 
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ing of the interests of the persons whose moneys come into his hands. Section 12 of 
the Act fulfils that purpose and to my mind it is not unreasonable at all. 


It is true that several returns have to be filed by the foreman from time to time 
during the pendency of a chit transaction. But if the underlying object of the 
Act is to be carried out, that is certainly necessary. : 


The various sections of the Act which require the deposit into an approved 
bank of the amounts remaining with the foreman are attacked. I am unable to 
вес any justification for this contention. Admittedly, these amounts do not belo 
to the foreman. They are distributable to the subscribers at the close of the chit 
and if the law requires that these amounts should be kept in safe deposit 
an interest on b of the persons who are ultimately entitled thereto, the 
petitioners cannot be heard to complain that they are denied the present use " 
the moneys. 


It is argued that a considerable amount of expenditure which the ean 
has to incur is not provided for. These items of expenditure are in the nature of 
‘business expenditure and since the foreman himself is entitled to the collection at 
any one instalment, that appears to be more than enough to meet this item of expendi- 
ture. І am unable to see how this contention can serve to invalidate any of the 
provisions of the Act. 


The only provision of the Act which seems to my mind to be wholly irrelevant 
for the purposes underlying the Act is section 52. І have already referred to section 
35 which gives a right to the subscriber to inspect all the documents kept with the 
Registrar on payment of a fee. Dut section 32 ol te Act enables апу penon no 
he cannot be denied that right. But section 52 of the Act les any person not 
paupe aaa Te ишде videt ccc свора 

such documents. It is argued by Mr. i ne What this provision conceal 


E nde Bee сү ы еле rhe Ace To give a third party 

as contemplated in section 52.0f the Act may place the private 

hee ica seer E ы. jeopardy. It is argued that persons may not be 

willing to be subscribers if they falt that third partes, who might be inimically 

lu CL ate MEDIE шмш cede. Th ween D 

might take improper advan of their financial condition. It, seems to 

me that this argument has considerable force. Such a provision may result in 

perating as an unreasonable restraint upon the carrying on of this business It 

ав not at all been explained how such a provision due ea Ud ant 

unconnected with the business is for the proper control of chit 

d transactions, "Thi provision и struck dows to the exiens to which ic perdis 

parties unconnected with the Chit Fund transaction to inspect or obtain copies 
of documents, 


Except for the above, there is no merit in the contentions of the petitioners 
that the other provisions travel beyond the scope of Article 19 (6). The petitions 
ir cr casa But there will be no order as to costs. 

Section 52 struck down: otherwise petitions 
dismissed: 
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І (Special Original Jurisdiction.) 
eur t PRESENT :—Mm. Јовпав К. SRINIVASAN. 
C. R. Padmanabha Chetty | 22 .. — Petitioner * 
s; Ju 5. 
The. Assistant Collector, Central Excise, Salem, and another .. Respondents, —. 
: India Act (LI of 1962), sections 3 (1), 8 (2) and rule 126-D (2)—Deoaler i and licensed 
Гетеа а 48 ee spo уен кыран ane нна 


pazen-broker—- cni 
of gold is carried ca —Va of rule—Scope of rule-making power. 
» The underlymg o of the sub-rules (1) and (2) of rule 126-D of the Defence of India Rules 
is to make a distmction gold ornaments and gold in any other form. А pawn-broker is not 
prohibited from advancing moneys on the pledge of gold ornaments. Heis also not prohibited from 
advancing money on the pledge of gold in any other form solong as that gold has been included by 
the owner in a declaration made under rule. 126-I., What are sought to be prevented are transactions 
in undeclared gold. If the control of gold other than ornaments is necessary, then, the reason 
underlying the prohibition against the carrying on money-lending itself in the sime premises asa 
dealer in gold is casy to appreciate. Where’ a dealer is a person who makes, manufactures or 
converts gold into ornaments, any undeclared gold that might come into his hand might easily 
asume tee dhape of ornaments and defeat the very purpar of the control. That is, the reason 
why such & person is ted from i money-lending business in the same premises, for 
the identity ofthe would be obliterated almost immediately and the control over gold other than 
ornaments cannot be effectuated. The purpose of prohibition is not a remote one but a real and 
imminent posibility. The rules are valid. eas 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus forbearing the respondents from prevent- 
ing the petitioner from carrying on his business of pawn-broking in the same 
premises at No. 413, Main Bazaar Road, Vellore, in which he deals in gold. 


" V. M. Lenin, for Petitioner, | Е | . 
. The Additional Government Pleader, for Respondents 1 ànd 2. — o, 
.. The Court made the following . к 


. , ORDER. :—The petitioner is a dealer in gold and a licensed pawn-broker- 
The'Gold Control Rules framed ‘uider the authority of thé Defence of India Act, 
1962, prohibit by rule 126-D (2) a person, who is a dealer, whether licensed or not, 

om carrying on business as moncy-lender ог a banker in the same premises in 
which he carries on business as a dealer. This rule is attacked by the petitioner 
as devoid of any 1 basis. It is claimed that the equitable construction of the 
rules could permit the carrying on of money-lending business and banking business 
along with dealing in gold by dealers and that the Department, represented by the 
Central Excise Authorities, have taken an errdneous view of the relevant provisions, 
This equitable construction is based upon the other part of rule 126-D, to which 
reference will be made shortly. It is said that on the erroneous interpretation of 
the rules, thé Excise Authorities are threatening to prosecute Ње petitioner and 
other dealers and also to cancel their licence as dealers in gold. It is claimed by 
the petitioner that the rule does not prohibit pawn-broking in the same premises 
but only prohibits a money-lending or banking business. It is accordingly prayed 
that a writ of mandamus may issue to the respondents to restrain them from prevent- 
ing the petitioner from on the business of pawn-broking in the same premises 
in which he deals in gold. | 


The contention of the respondents seeks only to support their view of the inter- 
pretation of the relevant rule. This view has been expressed in a communication 
sent by the Central Excise Authorities to the Shroff Merchants! Association, thus : 


“Tt is once ; ised that licensed gold dealers are not permitted to carry on the business 
of pawn-broki other litenied premises. ше pawn- broking business is carried on in the licensed 
| ises, it will amount to contravention of rule 126-D (2) ofthe Defence of India Amendment Rules, 
1963. di 
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It may be stated that the petitioner only attacks the vires of rule 126-D (2) (a) 
the ce of which has been extracted earlier. The contention of Mr. i 
is that this rule travels beyond the scope of section 3 (2) (33) of the Defence of India 
Act, 1962, The question is whether this contention is correct. 


The Defence of India Act, 1962, came into force on the 12th December, 1962. 
It replaced Ordinances IV and VI of 1962. The rules in question have been made 
in the exercise of the powers conferred by section 3 of the Act. Section 3 (1) confers 
a general power of making Rules such as may ap to the Central Government 
to be necessary or expedient for securing the defence of India and civil defence, 
public safety, the maintenance of public order or the efficient conduct of military 
operations, or for maintaining supplies and services essential for the life of the com- 
munity. In addition to.this general power, section 3 (2) provides for making 
Rules in respect of as many as-57 items. Clause (33) of section 3 (2) enables Rules to 
be made for “ controlling the possession, use or disposal of or dealing in coin, 
bullion, bank notes, currency notes, securities or foreign exchange." ‘The conten- 
Чоп of Mr. Lenin, learned Counsel for the petitioner, is that while section 
3 (1) may be accorded a generous interpretation, section 3 (2), which is ific, 
must be, limited to what is stated in the relevant clause. Among the several items 
which may be controlled by Rules is bullion. According to the learned Counsel, 
* bullion ? means ‘ uncoined gold or silver in the mass’ or it may also include any 
coin which is not current and legal tender. It is distinguishable from coin or 
ornaments. If that should be the proper meaning of the expression ‘ bullion,’ it is 
claimed that clause (33) of section 3 (2) does not authorise the control of the possession, 
use or disposal of gold ornaments. It is said accordingly that to the extent to which 
the petitioner as pawnbroker obtains possession of gold ornaments, he cannot be 
regarded as being in possession of or dealing in bullion. It is also said that the 
"exu ede cr реше к (1) cannot take in a power to 
ormulate the Gold Control Rules, The only source of this power is section 3 (2) 
33). It is urged that the power conferred hereunder is not guided and the Rules 
isplay an entirely arbitrary exercise of that power. Mr. Lenin claims that in 
erstanding the scope of the rule-making power, one has to be guided by the 
content of the enactment and what the enactment itself seeks to provide for, and 
that the Preamble to the Act, which states that the Act is intended to provide for 
qo eA to ensure public’ safety and interest, the defence of India and civil 
efence, cannot possibly include а to control the possession and use of gold. 
Tt ts said accordingly that these Rules do uot subserve the purpose of the Act E 


. Turning to rule 126-D, which occurs in Part XII-A of the Defence of India 
Rules dealing with gold control, sub-rule (1) prohibits any person from making 
an advance or granting any loan , 


“to any other person on the hypothecation, pledge mortgage» or charge of any gold other than 
ornament, шде moh gold has been included in a declaration or a further declaration made under 
E Е Tm а m . : 
This sub-rule as it stands does not it transactions of the kind referred to in 
respect of ornaments. The prohibition oppia not only to pawn-brokers function- 
ing as such, but to all persons. The prohibition is clearly against such transactions 
in respect of gold other than. ornaments. The expression ‘gold’ itself has been 
defined for the purpose of these Rules and it means 

“gold including its alloy, whether virgin, melted, remelted, tor unwrought, in апу фаре 


or form, of a purity of not less than nine carats and includes any coin, whether legal tender or 
not, any ornament and any other article of gold.” 


It will be seen therefore that transactions by way -of hypothecation, pledge, 
horige or charge is prohibited by rule 126-D (1) in of the various forms 
of gold except ornaments, Sub-rule (2) has particular cc to restraint upon 
a er ; and a dealer, whether licensed or not, is prohibited from carrying on 
business as money-lender of banker in the same premises in which he carries on 
business as а dealer. А ‘dealer’ is again defined as ` 
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. “а person who carries on directly or indirectly the business of making, manufacturing..... ee 
melting, processing or converting ornaments, or buying, selling, melting, processing or converting 
gold for the purpose of making or manufacturing ornaments." y 
The effect of sub-rule (2) is accordingly that such a person shall not carry on 
business as money-lender or banker in the same premises. I am unable to 
with Mr. Lenin that sub-rule (1) has any relevance to the interpretation of the sub- 
‘rule (2) The underlying object of the rules is to make a distinction between gold 
ornaments and gold-in any other form. A pawn-broker is not prohibited from 
advancing moneys:ón thé pledge, or-charge ‘of gold ornaments. He is also nôt 
паре from advancing money оп the pledge or charge of gold in any other 
orm so long as that gold has been included by the owner in a declaration made 
: under rule 126-1. What are sought to be prevented are transactions in undeclared 
gold. If the control of gold other than ornaments is necessary, then, the reason 
underlying the prohibition against carrying on money-lending itself in the same 
premises as a dealer in gold is easy to appreciate. When d dealer isa persons who 
"makes, manufactures or converts gold into ornaments, any’ undeclared gold that 
might come into his hands might easily assume the shape of ornaments and defeat 
‘the very purpose of the control, That seems to be the reason why such a person 
is prevented from carrying on a money-lending business in the’ same remises, 
for the identity of the gold would be obliterated almost immediately and the control 
‘over gold other than ornaments cannot be effectuated. It is therefore difficult 
to agree that rule 126-D (2) (a) goes beyond the requirements of control.’ АА: 


Nor, am І able to agree that controlling the | ion, use or disposal of or 
dealing in bullion cannot include any form of gold other than gold in the mass. 
The Rules have defined gold in a particular way and I am not convinced that the 
definition-can be Sese ds ultra vires. mr: NE 
Mr. Lenin argues that even for the proper exercise of the control the prohibition 
‘against the use of the same, premises is not required. Reference has been made to 
Rex v. Basudev!. In that case. the question arose whether Һе U.P. Prevention of 
Blackmarketing (Temporary Powers) Act, 1947, which enacted by section 3 (1) @ 
that if the Provincial ( спі was satisfied that any person habitually ind 
in blackmarketing the Provingial Government may make an order that such a 
person;should be detained in custody for a period not exceeding six months, was a ^ 
valid piece of legislation. It was contended on behalf of the State that blackmarket- 
ing was bound to.cause a dislocation of the machinery oftcontrolled distribution 
which in turn might lead to the breaches of the peace and that therefore detention 
would be co by Entry | of List II, which entry among other things covers 
- preventive ‘detention for ‘reasons connected with the maintenance of public order. 
"Their Lordships observe thus : К сз . 

* It as true that blackmarketing in essential commodities may at біса lead to а disturbance of 
public ordet, but во may, for example, the rash driving of an automobile or the sale of adulterated 
oodstuff, Activities such as these are во remote in the chain of relation to the maintenance of public 
order, that préventive detention on ‘account of them cannot in our opinion fall within the pere of 
that entry .......... The action contemplated must in our view be real and proximate, not far-fetched 

tical 4 


"These observations have been quoted with approval in a later decision of the 
Supreme Court in Superintendent of Central Prison v. Dr. Lohia*. On the basis of 
these observations, Mr., Lenin саар that equally in the present case, what із 
sought to be achieved by the prohibition of the use of the same premises by a dealer 
functioning as a pawn-broker 1s an кеңе which is so remote that the prohibition 
cannot be sustained as valid. I am unable to agree. I have pointed out that 
the Legislature has not attempted to control posséssion' etc. of gold ornaments ot 
declared gold. The possibility of a dealer who engages himself in the manufacture 
or the conversion. of gold: into ornaments, so converting undeclared gold which 
comes into-his hands as a pawn-broker is not as remote as Mr. Lenin contends. 
It is a real and. imminent possibility and if the rule in order to effectuate the control 
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UR уз an' embargo, on the use of the.same premises, it seems to be reasonably 
within the scope of the power conferred. 


The learned Additional Government Pleader has referred to Makan Singh. v. 
State of Punjab, In ae ic t their Lordships deal with the scope of the rule- 
making power. They o 


Rips Gam the dle woo Tus Code eli glen eos Reference in In re Delhi Lass 
Ad etc., the question about the limit within which the tre ca gina y confer powers on 
its delegate has been examined on seyeral occasions and it has been на Р 

is prevented from doing із to delegate its essentially legislative fun power. 

кошпо relevant provisione of the E matite t at irn C 

ude powers which c&n 1 cly be regarded as essentially | powera th then the] 

is bad and it Introduces a s infirmity in the Act itself. е the Legislature lays 
down its legislative policy in clear and unambiguous terms and leaves it to the delegate to execute that 
policy, by means of making te rules, then such delegation is not impermissible ........ In 
the present case, one has moroly to read section 3 (1) of the Defence of India Act, 1962, and the detailed 


provisions ud нак cen Ol tona у DE ашсын еа Базы the 
validity of the said section on tho of excessive dolegation is patently unsustainable. Not only 
is the baer pratt broadly ted in the Preamble to the Act, but the ee eae ne 


section such detailed and specific guidance to the rule-making authority that it 
ifi idle to duni deo that the Act has delegated the essential legislative function to the rule-making 


ded Mr. Lenin at first ‘contended that the num:rous clauses of section 3 (2) 
travel beyond the stated objective of the Act as disclosed by the Preamble thereto, 
he gave up that line of argument and contented himself, with the argument that 
though section 3 (2) may lay down a policy, yet itis transgressed by the particular 
rule'which he attacks. I have already endeavoured to meet this point, for if the 
power to make rules controlling possession and use, of or dealing in, bullion is a 
valid conferment of a power in the public interest, rulé 126-D KO (a) which is 
WU is vitally nécessary for the exercise of that control. I am unable to 


t the t to;the contrary in support of which Mr. Lenin relies upon 
Hands Desatlans v: Union-of India? where their Lordships struck down an unguided 

power 1o any diseases or condition, which amounted, in the opinion of the 
upreme Court, to a delegation of uncontrolled or uncanalised power. The 


ponton in the present case 18 however totally different. 


` It has been brought to my notice during the course of the arguments by the 
learned Additional Government Pleader thát the apparent harshness of the impugned 
rule stands mitigated’ by à modification thereof. . Rule 126-T empowers the Admi- 
nistrator appointed for the Died rr ld control to issue directions for 
out the purpose. of gold control. The pisce has issued such directions 
reference to the impugned rule in these terms: ‘ 
“The prohibition that no person who із a dealer, whether licensed or not, shall carry on bonaca 
moncy-lender or banker'in the same premises in which he carries on busines! as a dealer shall 
oal to dalers wixose business as monty-lenders oc bankers involves hypothpcation of gold, 
that in any city having a population of one lakh and more, the Superintendent of Centeal Raise con- 
s a E eee 
that business is carried Omiin а рогчоп of that premisas eruotaraily scparate from tho 
End «uds he eiria оп bis Dusaem Аз er without any internal accoss thereto.” 
This direction gives clear expression to the underlying intention viz., that „undeclared 
gold should not be the subject-matter of trąnsactions, for the control might otherwise 
ineffective in that regard. 
I am accordingly satisfied that the’ contention of the petitioner that the rule is 
ulira vires cannot be sustained. >. ane pee and is dismissed. There will be 
no order as to costs. : . 


Petition dismissed. 
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| IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. Coanpra REDDY, Ghaf Justice AND Mx.’ Jusrias M. NATESAM. 
M. Shanmugham Chettiar ; : x Appellant" 


р. í 
Manilal J. Sheth and others | E horami 


‘Presidency Tozoms Insolosncy Act (LII of 1909), sections 2 (е) and 9 (c)— Property of debtor sold by auction under 
Madras City Land Revenis rin i quip ы pa ds ths- times 
Stipulated by statute—Before sals certificate is however, 5 so desig аркы 


creditor —Suck 21 oi | 
PI er ро о en a М dM 


Madras City, Land Recens (Amendment) 4а (VI sf 1867) кейын 18 20, 21 end 22—Anctio sale of 
property under the Act— T iiie taken passes te purchaser ое arani of sale cerificate. 


Where the of the а t was sold by auction under the Madras City Land Revenue 
(дайы ёш) (VI оё 1867) for recovery of arrears of sales tax and the purchaser paid 15 96 of 
the price on Ji dac o d mri hore of ела аып one Eh uel as required under 
the terms of the sale and the relevant statutory but before a sale certificate was sued under 
the Madras Сіу Тапа Revenue (Amendment) Act the same property was attached in execution of 
a decree obtained by a cfeditbr against the appellant and such attachment remained in force for over 
21 days, on the question whether the appellant had committed an act of insolvency within the meaning 
соно (6) of the Presidency Towns тү QUA HI з кай ан 
ап vent. | 


' Held, the appellant ок cannot be said to have committed an act of жЕ within the ава 
tion of section 9 (s) of the Presidency Towns ee Ас iy mana ee 
attachment for over 21 days, as the ttached did not.belong to the appel Eby redsan ot tà 
been sold under the Madras Act of 1867) b-fore the attachment was effected. Gonic- 
ently, he could not bs : adjudicated аз an insolvent on the strength a the attachment. 


1 


The certificate will operate,as conclusive evidence,of title to the property. ee ро 
vested in the purchaser from the date of sale and not from the time p grant of certificate. 
‘Thus, the certificate is not the root of title but only evidence of title. 


The fact that the sale was not confirmed before the attachment was cffected cannot make any 
bd rr DN nd rad are Revenne Recovery Act (LI of 1864) от the Gode of 
Civil Procedure , the City Land Revenue (Amendment) Act does not contemplate either.the 
setting aside of the sale by an а lication or confirmation of the sale. It cannot therefore be stated 
iat the mle has tothe саа before it becomes atdblats, Bat even daming that the sale could 
became absolute only after: the confirmation of the sale, it is not the confirmation of gale that vests 
rights in the property to the purchaser. The moment the sale із held the judgment-debtor of the 
erstwhile owner loses all his title and interest therein and it is tho purchaser that becomes the owner 
thereof from the date of the sale. 


> “Appeal under Clause 15 of the Létiers Patent' and, je inm 8 (2) (b)- of the 


Presidricy Towns Insolvency Act, ITI of. 1909, suy. t and order of 
the*Hon’ble Mr. Justice Venkataraman dated 16th А ара passed in 
the excrcise of the Ordinary Original Trsolven on a the High Court 
in rae No. 78 of 1962, Application No. 552. о i, NOW T 
' СК. N. Subramaniam, for Appellant. ` э ` о, 
‹ Nu л кы TOREM CE oan 
The Judgment of the Court was delivered by, | | 
Chandra , C. J.—This: is preferred against the Judgment-of Venkata- 


raman, J., adjudicating the ap t an insolvent. 


The material facts may be briefly stated. One Narayanan Chettiar obtained 
a decree against the appellant in G. S. No. 235 of 1955. In execution of hat 
he attached the house of the appellant situate in апо: оп а July, 1962, and 
it remained in force for over twenty one days. Basing himself this attachment 
, this Narayanan Chettiar presented рена Куш nue to tile arpal. 
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The petitioning creditor invoked section 9 (а) of the Presidency Towns 
Insolvency Act alleging that the debtor committed an act of insolvency by reason 
of the property remaining under attachment for over twenty-one days. Incidental 
- it may-be mentioned here that he withdrew from the petition subsequently ; and, 
a number of creditori, one-after_another, came on the’ scene for proceeding with 


this petitioh. Most of them went out of the plete on zcosipt of some payni 
from the appellant. Finally, respondents 1 to 8 who came on record я mua => 
stage prosecuted tbe petition. 


This petition was opposed by the appellant on the ground that hc had. not. 
committed any act of insolvency as the property attached did not belong to him 
by reason of it having been already sold in a revenue sale. Overruling this opposi- 
tion the learned Judge accepted petition for adjudication. . + 


Before dealing with the' question whether any property of the llant was? 
under attachment for more than twenty-one days so as to attract section 9 (4) of 
the Presidency "Towns Insolvency Act, in the light of the relevant statutory pro- 
visions, a few facts bearing on the revenue sale may be narrated here. 


For arrears of sales tax due from the appellant the ‘property under appeal 
was putup forsale on 5th March, 1962 and was purchased Ьу” the Picture 
Financiers, а partnership irm. for Rs. 50,100 subject to a mortgage existing on the 
Врагу amounting to ncarly rupees lakhs. The purchaser paid fifteen per 
cent. of the bid amount immediately and the balance was deposited within thirty 
days as required under the tetms of the conditions of sale and the relevant statutory 
provisions. ara April, 1962, the Папі impeached the validity of the sale 
in a petition Article 226 of the itution of India in this Sennen Eis 
certain irregularities in the conduct of the sale. This petition was di i by 
Srinivasan, J., in the view that the sale was not vitiated by any irregularity or 
illegality. RE | 
.  Onthese facts could it be asserted that the property of the appellant was attached 
for more than twenty-one days within the connotation of section 9 (e) of the Presi- 
dency Towns Insolvency Act? The answer to this depends upon the proper 
interpretation of the provisions of the Madras City Land Revenue (Amendment) 
Act read with section 9 (s) and (2) (е) of the Presidency Towns Insolvency Act. 

2 We will first read section 9 (¢) of the Presidency Towns Insolvency Act, omit- 
ting the unnecessary portions. 2 i : 


"9. A debtor commits an act of insolvency in each of the following, cases, namely :— 


(е) аду of his property has been sold or attached for a period of not less than twenty-one 
days in execution of the decree of any Court for the payment of money.” . os 


** Property ” has been defined in section 2 (4) of that Act : that is 


s includes any over which or the profits of which sny person has a disposinE 

power which he may exercise for his own benefit.” \ 
Can it, Бе posited that the appellant had a disposing power over this pro within 
the meaning of scction 2 (е) of this Act? "То answer this дк кз сез lek 
at the relevant sections of the Madras City Land Revenue (Amendment), Act 
in so far as it is of immediate relevancy to this enquiry. 

B ee ci 18,—In the sale of immovable property under this Act, the following rules shall be 
observed :— ta : 
T AE A sam of mone equal to fifteen t. of th of the lands shall be d 
posited by the cuis in He bandt the Collector or Res dieci a by the Collector. 
m that ochalf, at the time of the purchase ; and where the remainder of the purahase-money may not 
be paid within thirty days, the moncy so deposited shall be liable to forfeiture.” | , 
We are unconcerned with the other provisions of this section as the initial deposit 
of fifteen per cent. was deposited on the date of the sale and the balance was paid. 
within thirty days as required by the section. ` бо: 43 
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.'Bection 19 is in these words : ` : 

' * It shall be competent to the defaulter or to any person sctiag ca ik bohall ee chulo ei 
terest in the land, to fides the full amsouatef ihe arrears, of revenue with the interest thereon, Ae 
all charges, which have been incurred in dem&nding'the. arrears, or in attaching the property, orin 

king the steps, necemary for sale, and thereupon the sale shall be иж 
Provided always thet such tender-miz;t made before, sunset on the day to that 
o. Mpeisted fog the sales anda al] sums so paid by any tenant, „кы ааа, or other incumbran- 
сез may be recovered in the manner provided in section 1 
This etin dec aot come into operation ano tender of arent de by the appellant 
was made the day previous to tbe sale. ' . 


We will now turn 10 sectioh, 4o which plays а vital role in the context of this 


enquiry. 

* Section 20. Lands purchased at a public sale shal be entered i in the name of the əctual pur- 
chaser, who shall receive a certificate of sale signed and sealed by the Collector, which shall be con- 
аси ааа осор rihunal where it may be material to 
establish the same and no proof of the COollector's'scal or signature shall be necessary, unless the 
authority before whom it is produced shall have retison to-dovbt its genuineness.” 


We may also notice sections 21 and 22 of the Act. 2 
Section 21 reads.as follows: ! ' 


aot 


“ When land be purchased at public sale, ihe- Dolleeter or other offices empowered by 
the Collector in that half, shal] lish in-the villages m which the land sold may be situated, in 
the Clllector's kacheri, and in the Gaxette of thc Madras district, the name of the pu: chaser 


and the date of purchase, together with a declaration „of the lawfal succession of such purohaser to 
all the rights and property of the former ошо in the mid lands,” 
Section 22 reads as follows : 
ithstanding such атаар siy lawful TT be каша. and prevented 
from m өы Р hased lan free of 


putting 
E had been decreed to the purchacr by e dedsion of 


On these provisions could it be postulated ms з purchaser had not acquired 
title to the property because no sale certificate was granted to him before the attach- 
ment of this property was effected? As stated earlier; before the expiry of thirty 
days, the appellant had récourse to Article 226 of the Constitution and obtained a 
stay of further procecdings in that writ ove eases with the result that the sale certificate 
was not issued to the auction- though he had made’ the requisite deport 
within thirty days as Mn TET, by section 18 of the Act. 


In the opinion of the learncd: Judge the non-issue of the sale certificate had 
the effect of continuing the right of the appellant to this property notwithstanding 

the sale on 5th March, 1962. The learned Judge was of opinion that the auction- 
purchaser could perfect his title to the property only on the issuance of the sale 
certificate. We are disinclined to sharc this vicw laf the learned Tadge. A careful 
reading of the provisions of sections 20, 21 and 22,of the’ City Land Revenue 
(Amendment) Ket can leave no room for doubt that it is not the sale certificate 
that confers dio шер rty but it is the sale itself, The certificate will operate 
as conclusive evidence o de to the, property. ‘But the purchasers’ title had become 
unimpeachable ‘notwithstanding the -want of a sale. certificate. The property 
becornes vestcd in the purchaser from the date of the sale and not from the time of 
the issue of the sale certificate. Scction^ 20 makes this position abundantly clear 
apart from other conccpts of law. Тї js secn from section 20 that the grant of a 
sale certificate is to be preocded by the registry of this property in the name of the 
гаса Surely the property will not be registered in the name of a person unless 
has become the owner thercof. If the passing of title depends upon the issue of 

a' sale certificate mutation cannot be effected in his :name till that certificdte is: 
issued. But section 20 talks of the land being Iegistered in the name of the 
purchaser after the sale. Thcreafter he is autoriatically entitled to the grant of a 
sale m The sale certificate would prove conclusively the title of the auction- 
Thus the certificate is not the root of title but‘evidence of title. That 

кри so the purchaser had acquired title to the property the moment he deposited 


'Y."MANILAL J, SHETH (Chandra Reddy, CJ). 327 


the balance of cighty-five per cent. with the authorities concerned. It should be. 
rémembered that there was nothing further to be done, by the purchaser and the 
authorities would'have automatically granted the sale. certificate but for the order: 
of this Court preventing them from doing it. . ! m 


. What then is the basis for the opinion that the judgment-debtor continued to 
be the owner of the property? We are unable to discover anything in this case, 
for that conclusion. As:soon as the title to the property vested in the purchaser, 
the judgment-debtor the erstwhile owner, of the property, cannot be decmed to 
have a saleable interest in or disposing powcr over this.property. His intcrest 
ceased in the house when the auction purchaser Sbtained: title to the property. 
The auction-purchaser could from that moment effectively dispose of that property 
even in the absence of a sale certificate, `` | | | 
Apart from the plain language of sections 20 to 22 of the City Land Revenue 
кыса, Act this position is established by the authoritative decision of the 
ivy Council in Bhawani Kumar v. Mathura Prasad Singh*. It was pointed out by 
their Lordships of the Judicial Committee that the sale in execution of the mortgage 
decree took effect from the actual date of sale and not from the date it became 
absolute. It is not necessary t9 multiply citations for this position. In such a 
situation the appellant cannot be to have allowed his property to be attached 
for more than twenty-one days. He could be expected to redcem this property 
within twenty-one days, if it was his property, or, at any rate, if he had a saleable, 
interest therein. We therefore hold that the present case cannot be brought within, 
the ambit of section 9 (e) of the Presidency Towns Insolvency Act. 
It was next d by Sri Lakshmi Ratan that the appellant should be deemed 
to continue to be the owner of the property since there was no confirmatior of the 
sale as required by the sale ‘notice. This contention is founded on Condition No. 7 
af that'notice. We do not think we can' accept this proposition. It must be stated 
at the outset that the Department.made use of.a printed form intended for sale of 
properties outside the City of Madras and governed by the Madras, Revenue 
Act, 1864. But the authorities concerned sought to adapt this to Act VI 
of 1867 which is applicable to sale of property in the city of Madras by scoring out 
section 36 of Act II of 1864 compen g to section 18 of Act VI of 1867, and 
over-writing section 18 of Act VI of 1867 thereby indicating that it was. the provi- 
sions of Act VI of 1867 that are applied to the instant case and not the provisions 
of Act Il of 1864. It is to be mentioned here that under section 38 (3) of Act IT 
of 1864 the Collector has to confirm the sale after the expiry of thirty days if no 
application to have the sale set aside was made or if such an application was made 
and dismissed. 1% may be stated here that this enactment contains elaborate 
provisions for setting aside a sale and for confirmation of the sale, similar to those 
contained in the Civil Procedure Code. But Act VI of 1867 does not contemplate 
either the setting aside of the sale by an application-ar confirmation of the sale. 
Unlike in Act II of 1864 or in the Civil ure Code, the deposit of the amounts 
due to the Department was to be made a day previous to the sale and not after the 
` sale. In such circumstances, it could not be stated that the sale had to be confirmed 
-before it became absolute. Obviously the Department concerned overlooked Ње 
existence of clause 7 and’ did not'score it out. If the form used was not the form 
"used under section 36 of Act II of 1864, but the опе under Act VI of 1867, and 
such a condition was found in the sale notice plausibly, it may then be argued that 
that was a condition inserted by the Commercial: Tax Department pursuant’ to 
the power derived under section 18 of the Act, viz., the power to prescribe condi- 
tions of sale. In the context of the circumstances, indicated above, we attribute 
the existence of this condition in the form to:inadvertance of the sales tax authori- 


1] > SHANMUGHAM 


Further, clause 7 does not invest the officer with any discretion either to confirmi 
or to refuse to confirm.. Ifthe conditions as to deposit were complied with he would 





1. (1912) 23 MLL.J. 311 : LL.R. 40 Gal, 89 ; L.R. 99 ГА. 228. 
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be obliged to confirm the sale. There was no impediment in the way of the officer 
concerned confirming it but for the order of this Court. It may also be stated here 
that this was not a ground urged in the-present petition. This was a contention 
raised in the course of argument. ` ` 


Assuming that the sale could become absolute only after the confirmation of 
the sale, that does not vitally affect the position in this case as it is not'the confir- 
mation of sale that vests rights in ‘the property to the purchaser. The moment 
the sale'is held, the judgment-debtor or the erstwhile owner losses all his right, 
title and interest therein and it is the purchaser that becomes the owner thereof 
from the date of the sale. а ` 


That this is so alto appears from the decisions of this Court, one of which is 
Ramaswamy Iyer v. Kemalacalli Аттай. Tt is not necessary to cite other cases which 
contain the rame proposition. Further section 65 of the Code of Civil Procedure 
is of great assistance in this controversy. That section recites : 

“ Where immoveable property is sold in execution of a decree and such sale has become absolute 
the property shall be deemed to havo .vested in the purchaser from the time when the property is sold 
and not from the time when the sale becomes absolute.” ‘ { 

' In the instant case, now that the writ petition is dismissed, even if the 
confirmation is necessary the sales tax authorities are bound to confirm the sale and 
that dates it back to the date of the sale. In any view of the matter, the appellant 
cannot be said to have been the owner df the property which he could redeem 
within twenty-one days and have the attachment raised, and consequently, section 
9 (¢) was not avaiable to the petitioning creditors. 


There remains the argument that the present petition, was not a bona fide 
one in that the petitioning creditors were actuated by a desire to put pressure upon 
the appellant by this device and to extract as much money as possible from him. 
The learned Judge negatived this contention in the view that the creditors were 
entitled to realise their dues and there was nothing strange if they sought to come 
in the plate of the petitioning creditor. Though the narration of facts of this case, 
indicates that there is considerable force in the complaint of the appellant, we do 
not think it necessary to express ourselyes finally on this issue, | 

In view of our conclusion that the appellant is not guilty of an act of insolvency 
within the contemplation of section 9 e of the idency Towns Inso Act 
his adjudication is unsustainable.. In thé result, the appeal is allowed, , the 
order of adjudication is set aside. The parties will bear their own costs. The 
cósts of administration of the estate, if any, will come out of the estate. | 


V.K. j ———— Appeal allowed. 
IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 
PRESENT :—Mzz. Joste M. ANANTANARAYANAN. А 
Natarajan alias Natesan 07 КЕ .. Petitioner" 


Penal Gode (XLV ef 1860), section 304-A—Rash end negligent drivtng—Onus of proef. 
Section 304-A of the Penal Cede із no exception to the general principle of Criminsl jurispeu- 
dence that in regard to offences under the Code, zpart special statutes which may embody special 
tions, the innoc*nce of a person i5 to be assumed fill the guilt is established. There is no presump- 
tion that а person should have driven a motor vehicle in a rash and negligent manner merely because 
there was an accident. There could. be no general presumption that the fact that a car leaves tho 
road is evidence of rash and negligent driving. Whether a person is gui:ly of rask and negligent driving 
Or not is a question of fact. 5 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
ying the High Court to revise the judgment of the’ Court of Session, South Arcot 
ivision at Cuddalore, in C.A. No. 79 of 1964 dated 28th September, 1964, on his 


file (C.C. No. 73 of 1964, Sub-Divisional Magistrate, Villupuram). 


І. (1940) 2 M.L.J. 1055: ALR. 1941 Mad. 277. 
* QrR.C. No. 1508 of 1964. ANM | | ‚_ 29th October, 1965. 
(Qr-R.P. No. 1480 of 1964.) ed 
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A. Nagarajan, for Petitioner. 
The Public Prosecutor, V. P. Raman, for State. ` t S 
The Court made tbe following t 


Orper.—This revision proceeding ‘raises an interesting question of the 
circumstances under which rashness’ and négligence can be’ n 
the driver of a motor vehicle, with regard to the scope of section 304-A, Indian 
Penal Code. The facts arċ that the revision petitioner, Natarajan alias Natesan, 
has been convicted by the Courts below of the offence under section 304-A, Indian 
Penal Code, the substance of this charge being that he drove lorry M.D.J. 3715 on 
the Tindivanam-Tiruvannamalai road near mile-stone 34/4 at about а A.M. on 12th 
January, 1964, in such a rash and negligent manner that he dashed it against a 
culvert, resulting in the capsizing of the lorry, and the sudden fall to the ground of 
the proprietor, one Moosa ‘Sahib, who was then sitting on the top of the lorry. 
This Moosa Sahib received fatal injuries, due to.the fact that the iron articles with 
which the lorry had been loaded fell upon him, and occasioned those injuries. 


The facts are within a very brief compass, and I have to agree with learned 
Counsel for the-revision petitioner that; on the facts of the record, the conviction 
cannot be possibly sustained. I may point out, initi itself, that there appears 
to be no reason why section 804-A, Indian Penal e should be any exception 
to the general maxims of criminal jurisprudence. It is for the prosecution to estab- 
lish the guilt of an accused person beyond reasonable doubt, and the ingredients 
necessary to show that a particular offence was committed must be made out by 
the evidence adduced in prosecution. There is-no initial burden on the accused 
to prove his innocence, and certainly there is no presumption that a man drove 
a lorry in a rash and negligent manner, merely because there was an accident, 
Section 304-A, Indian Penal Code is no tion to the, general principle that, 
with regard to offences in the Indian Penal e at least, apart from ial statutes 
which might embody special ptions, the innocence of a person has to be 
axiried ИШ uit i. Ыар ed. zov 


There is а marked paucity of evidence in this particular case. Part of it is 
hearsay, in character and is not even admissible. ` P.W. 3, who was the proprietor 
of a rice mill in this locality, came to the scene of accident, after hearing the noise 
of the accident, and he extricated the revision petitioner, who himself had been 
pinned underneath the lorry. This was with the help ofa jack appliance, which 
was borrowed from another lorry. There were iron articles that had fallen down 
from the vehicle and underneath them was found the body of the unfortunate 
victim, Moosa Sahib. P.W. 5, one Natarajan, states that P.W. 1, the cleaner of 
the , told him that the driver (accused) had slept and that it was on account 
of this that the lorry had capsized. - This is merely hearsay evidence, and, further, 
P.W. 1 (the cleaner) did not corroborate this in his evidence. On the contrary, 
he claimed that be was himself sleeping at that time, owing to overwork, and the 

tion treated him as a ‘ hostile ? witriess, because his evidence was at variance 
with his first report, Exhibit P-1. Since the evidence of P.W. 1 does not'show that 
the revision petitioner fell asleep while driving the lorry, and the supposed state- 
e of P.W. be 5 is really hearsay, and not admissible at all there is no 
residue of legal evidence, upon which it could be presumed that the revision petitioner 
had been rash and negligent. The learned Sessions J in the Criminal Appeal; 
seems’ to have been aware of this particular difficulty. He observes : 

“The learned Magistrate should not have taken it for granted that P. W. 1 stated that the 
appellant (here revision pelitioner) was sleeping.” 

But, extraordinarily enough, immediately after this, the learned Sessions J 
seems to assume that the appellant must have been sleeping while driving the 
lorry. Аз pointed out, this is not based oh legal evidence, and in the absence of 
legal evidence, such a conclusion of fact is not warranted. 

42 
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"This apart, the learned Sessions Judge also appears to found ‘the conviction 
on certain observations of Bardswell, J., in .Rathnam Mudaliar v. Emperor). Leavi 
aside, for a moment, the facts of that case, the dicta on which reliance is placed 
would appear to be those of the learned Sessions. Judge disposing of thè Criminal 
Appeal, and are not,the observations of the learned Judge ], J.), himself. 
A passage is extracted from that-appellate judgment, in which it is stated that a 
person driving a motor car is under a, duty to control that car,.that he is prima facis 
piy of negligence if the car legves the, road, and that it is for the person drivi 

e.car to explain the circumstances under, which the car-came to leave the . 
Jt. js, further observed that there may be circumstances exculpating the driver, 
but-in the absence of such circumstances, the fact that the car left the road was 
evidence of negligen vos | кы | ка j 

‚ Tam afraid that, with great respect to'the learned Judge (Bardswell, J.)this 
statement of the law ‘cannot be. accepted, particülarly as no authority is cited in 
support of such a wide proposition. Surely, whether атайт is guilty of rish and 
negligent driving, ог not, is a question of- fact, depending dn>the totality of the 
circumstances in the individual case. There could be no general presumption 
that the fact that a car leaves a road, ія’ evidence of rash and negligent driving. 
A motor vehicle may leave the road, and proceed on the margiri; or collide against 
some fixed structure of the margin, under a variety of circumstances. Some of 
those circumstances, tertainlp, may probabilise rash and negligent’ driving, but 
many other circumstances may not. There can be no burden on ам accused to 
that he was not driving the vehicle iri.a rash and negligent manner, merely 
use'the prosecution proves the fact that the car left the road. ‘For instance, 
авія the'case with regard to all mechanisms, there may be innumerable circumstances 
of defect not even within the knowledge of the driver of the vehicle. The road 
maybe wet, slippery, ог in:some manner unsafe. The connection between the 
steering’ mechanism and the propelling: mechanism in the car, might have been 
broken, бг put out of grear; owing to а latge variety of causes. In such a situation 
the driver hi may not know why the car suddenly behaved in that manner 
fraught with such danger to the driver himself and іо the other occupants of the 
car. It is difficult to appreciate how the driver could establish or prove a fact, 
such as the disconnection .of a particular mechanism, of which he himself might 


- + T 
^ LESE 


have been genuinely unaware. | ; 79 a 
.. Таш hence unable to hold that there is ану reu Шол. in law. of rash ‘and 
negligent. driving, merely because the car leaves гоай., In the decision earlier 
erred to, on the facts of that case, the inference of rash and negligent driving 
would scem to be totally justified, and that is what the Court actually observed. 
Hence, the single dictum of Bardswell, J., that what,the Icarncd Sessions Judge 
said in his appellate judgment was “ a proper statement", must be construed ав 
obitsr and not as laying down any new principle of law. The, revision petition is 
ingly allowed. Since, on, the facts of therpresent case, ji is not at all clear that 


the revision petitioner was guilty of rash and negligent driving, and that the fatal 
accident was caused thereby, the revision petitioner is acquitted. His bail bonds 
R.M. Se he т De AE t7 Revision allowed ; 
З T e | 1 7 8 s Comaiztio Set aside, 


1 
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IN THE HIGH COURT OF JUDIGATURE АТ MADRAS, —:.-——-- s 
"wr Present Мн. Jusrice, М, ANANTANARAYANAN. | 
Safdar Hussain and othérs | ue * 

p. "PDC n 
8. K. Abdul Rahim | А .. Responaent. 
Criminal Procedurs Gode (V of 1 , sections 155 190 axd 200 (an)—Police investigating а cognizable | 
dies ing a as tid за арасот A bola arco aj the non- 
cognizable А et 


Where during the course of an investigation of a cognizable offence agains an accused the Police 
finds that the accused has also committed а non-cognixsble offence; nothing will prevent the Police 


Patitioners® 


from competently filipg a report in respect ofthe non: ixable offence, which should them be treated 
ar A complaint under section 200 (es) of the Cri Procedure Códe. Under section 190 of the 
Griminal Code Magistrates can take cognizance of even non-cognixable offences upon report 


madc in writing by А Police Officer, without examining the officer on oath. In other words, such a 
report would be treated as a complaint but Un Mies of section 200 (as) would obviate the к 


. sity of examining the Police Officer on oath. ere on the same set of facts, both & co е 
anon-cognizable offence would to be Invoked théPolics investigating the ble offence 
can also investigate the non ble offence and take ‘action thereon. : 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

raying the High Court to revise the Orders of the Court of the District Magistrate 

(0 of Tiruchirapalli, dated 4th day'of November, 1964 and made in СП.К.С. 

os. 25, 29, 28, 26 and 27 of 1964, ос 170, 174, 178, 171 

and 172 of 1964) respectively on the е of the Court of the Sub-Divisional 
Magistrate of Pudukottai. : | | 


R. N. Kothandaraman, for Petitioner. : А 

V. T. Raghava Iyengar for S. Nainar Sendaram and V. Natarajan, for Respondent. 
The Public Prosecutor, (V.P. Катал) for State. i ' 
The Court made the following | | 


OrDER—These are related criminal revision proceedings involving the same 
question of law. In all of them, the concerned ‘révision petitioners were respective 
accused in prosecutions under scction 78 (c) of the Trade and Merchandise Marks 
Act, (XLIII of 1958). I may bere state, purely for the purpose of setting forth the 
background of the facts, that section 78 2 relates to the making, disp Or posses- 
sion of any instrument for the purpose of falsification of a trade mark. The broad 
allegation was that, with respect to the Tujmahal trade mark becdics, the concerned 
revision pctitioners were found in possession of counterfeit blocks and other articles 
which would bring them within the mischief of the offence defined in section 78 (c). 


It appears that, originally, the Police of Tiruchiráppalli registered’a case under 
sections 420 and 120-B, Indian Penal Code, against the revision petitioners, and* 
conducted investigation into that case. A charge-sheet under those sections of the 
Penal Code was ultimately filed, and-we are not now concerned with the subse- 
quent fate of those prosecutions. During the course of that investigation, the Police 
also found that the revision petitioners had committed an offtnce punishable under 
section 78 (c) of the Trade and Merchandise: Marks Act COLI of 1958). 
They made scparate reports or complaints in respect of this non-cognizable 
offence, before the Additional First-Class istrate, Tiruchirapalli. With 
to these prosecutions under section 78 (¢), learned Magistrate before whom 
they were pending discharged the accused. (revision petitioners) under section 
251-À (2), Criminal Procedure Code, purely on the ground that the Police had 
no power to investigate into such non-cognizable offence, and, hence, that the 
prosecution itself was bad in law. 





*CrLR.C. Nos, 1893, 1894, 1895, 1896, and 1897 of 1964. 9th December, 1965. - 
(CrL R.P. Nos. 1857, 1858, 1859, 1860 and 1861 of 1964.) ? p 
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~- cTbecnator.ceme un in feyigon before the learned District Magistrate (J) 
Tiruchirapalli, and the learned Magistrate took ihe view that, even in respect 
of a nonoga bk оа, the Police’ could properly file a charge-sheet or report, 
which would then be treated as a complaint, and dealt with according to law > 
this was on the authority of Public Prosecutor v. Munusami Naidut, The learned 
District Magistrate (J) pointed out that a defect or illegality in the investi- 
gation, even if it be conceded, had no direct bearing on the competence of the trial, 
or the procedure at trial. He set aside the order of discharge, and remitted the 
prosecutions for disposal according to law...’ . , 

There is some reference, I find, in the order of the learned District Magistrate, 
to some earlier F.I.R. filed at Kumbakonam, in these same cases, under section 
486, Indian Penal Code. It is very, difficult to see what that'has to do with the 
matter now in controversy and it is unnecessary to refer to it further. The argument 
of learned Counsel for revision petitioners-can be put in this very simple form. The 
offence, punishable under section 78 (c) of the special Act is, undoubtedly, a-non- 
cognizabké offence. In respect of such an offence, there cannot be any charge-sheet 
by the Police. The Police themselves cannot investigate into ‘such an offence, under 
section 155 (2), Criminal Procedure Code, without the special order of a Magistrate. 
Hence, the reports by the Police inthese cases, upon which the prosecutions ensued, 
were themselves ab initio void. Nor is this, according to learned Counsel an 
irregularity curable under section 537, Criminal Procedure Code. 


This line of argument is clearly misconceived, and the authorities are very 
clear that, evenin non-cognizable cases, nothing will prevent the Police from 
competently filing a report, which should then be treated as a complaint -under 
section 200 (aa), Criminal Procedure Code, with the sole variation that no sworn 
statement need be recorded from the Police Officer lodging the laint. A situa- 
tion practically identical with the present situation was dealt with by the Supreme 
Court in Pravin Chandra v. State of Andhra Pradesh... That was also a case in which a 
Police Officer was investigating an offence under section 420, Indian Penal Code, 
which was cognizable. While doing so, on the same facts, he investigated an offence 
under section 7 of the Essential Commodities Act (X of 1955), which was non-cogniz- 
able. Actually, he filed a single charge-sheet, in that case, including both the offences. 
The Supreme Court referred to the three clauses of section 190 (1), Criminal 
Procedure Code, and held -that both the offences could be investigated, and that 
the charge-shect was also competent. The’ Full Bench decision of this Court in 
Public Prosecutor v. Rainazelu Chetty? is authority for the view that under section 190; 
Griminal Procedure Code, Magistrates could take cognizance of even non-cognizable 
offences upon report, made in writing by a Police Officer, шешш 
officer on oath. In-other words, such a report would: be treated as a complaint, 
but the provisions of section 200 (ad), Criminal Procedure Code, would -obviate 
the ‘necessity for examining the Police Обет on oath. : 

As regards the bar of section 155 (2), Criminal Procedure Code, the Supreme 
Gourt decision cited by me is authority for the view that where, on the same set 
of facts, both a cognizable and a non-cognizable offence would appear to be 
invotved, the Police investigating the-cognizable offence can also investigate the 
non-cognizable offence, and take action thereon. The order of the learned 
District Magistrate (Jý in revision is: perfectly correct, and must be upheld. It 
follows that these revision proceedings must dismissed, and that the revision 
petitioners must take their trials upon the merits of the case against them under' 
section 78 (c) of the’ "Trade and: Merchandise Marks Act (XLIII of 1958) con- 
cérning which, ofcourse I ań expressing nó'view whatever. The Court seized of 
the cases ‘will now!follow the procedure applicable to warrant cases, in respect of 
these charges. The revision proceedings arc accordingly. dismissed. 


VK- Revision proceedings 

id dismissed. 

T————— aE, 
1. (1948) МММ. (Grl.) 56. бб 8, (1926) 52 LL. J. 210 :LLR. 49 Mad. 525 (PB) 
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IN THE HIGH- COURT OF JUDICATURE AT MADRAS. 
PmEsENT :—Mnr. JusricgEg К. S. VENKATARAMAN. ` 
| 2 eve Appellant* 

v. ' ‚ 
Kothanda Reddi : a .. Respondent. . 


Transfer of Property Act (IV of 1882), sections 9 and 118—Partition bstresen co-cconers—If an " exchange ” 
If should be evidenced by a registered dood —Validity of an oral partition. | А х 

Hindu lam— Partition —Oral partition алома es-otomer — Validity. З 
‚‚ An oral partition between cp-owners із valid in law. А partiti between co-owners may ha 
be said to invo.ve a transfer of property because in the properties allotted to & ТА m 
m ud ane dea E erdum det and to that ex- 


partition to be in writi there i th Froperty Act itie f does not express- 
fy require such a to and there is no o Ww requiring such а parti- 
to be evidenced by writing. The only secte in the Tra iaer oF 


Peddu Reddiar 


опе to the other. In other words, whut section 11 contemplates is where there are two persons, A own- 
ing property X and В owning property Y,andifA gives X to B and takes Y from B that it is an exchange, 
кке ey ae nave ooer G T aid еее 
partition among co-owners is not an exchange consequently is not required to be in writing under 
section 118 of the Transfer of Property Act though it may affect Immovable property of the value of 
one hundred rupees or more. " & 


А р instithe Decree об ће Court of the Subordinate Judge of Vellore in 
А peat uit NS. 329 of 1960, preferredragainst the decree of the Court of the District 
unsif of T'iruvannamalai in O.S. No. 239 of 1957. ^ , 

V. Krishnan and Р. Veeraraghavan, for Appellant. ` ' 

V. V. Raghavan and V. S. Vaidyanatha Ayyar, for Respondent. 

The Court delivered the following | : 

JupowzNT.—The first defendant is the appellant in the Second Appeal which 
arises out of a suit filed by the plaintiff for recovery of possession of items 1 to 7 of 
the ‘A’ Schedule to the plaint or in the alternative for a partition of the 15 items listed 
out in the * В” Schedule to the plaint and ‘for an allotment of а half-hare therein 
to the plaintiff. Itéms 1 to 7 of the ‘A’ Schedule are the items 1 to 7 of the ‘В’ 
Schedule. Items 8 to 15 ofthe * B^ Schedule are other items. The case ofthe plain- 
tiff is that, the 15 items listed out in the * B' Schedule belonged to the brothers Peddu 
Reddi (first defendant) апа Sanjeevi Reddi, that there was а division in status bet- 
‘ween them under. Hindu Law m 1939 but there had been no partition by metes 
and bounds. In 1947, under Exhibit A-2, dated 5th June, 1947 Sanjeevi Reddi 
sold his undivided half-share in all'the 15 items to one pa Reddi for Rs. 4,000. 
The further case of the plaintiff is that sometime thereafter ere was an oral arrange- 
ment between Ellappa Reddi,the purchaser, and Peddu Reddi by which Ellappa 
Reddi was to take the whole of items 1 to 7 ofthe ‘A’ Schedule’; and that Ella pa 
in pursuance of that oral arrangement went into possession of those items. Then 

er Exhibit А-1 dated 2nd August, 1949, ‘Ellappa Reddi sold items 1 to 7 of the 
‘A’ Schedule to the plaintiff for Rs. 2,000, and itison that footing that the plaintiff 
filed the suit in 1957-for recovery. of possession of those items. - 


The first defendant conceded the half-share of Sanjeevi Reddi in all the items in 
‘B?’ Schedule except items 5 and 7 which he alleged belonged to his wife the second 
defendant. He denied the partition 1 t between Ellappa and himse. 
and further contended that in any case it would be invalid in law, because: in 
to him a partition between co-owners would have to be evidenced by a regi 
deed in, writing. He also pleaded: that in of items 8 to 11, gave 
up his half-share in those items in discharge of a mortgage Exhibit А-7 dated: 7th 
April, 1944 for Rs. 600 which had been executed by Sanjeevi Reddi in his favour. : 





] 


*S.A. No. 616 of 1962. 0 ..: ‘28th September, 1965. 
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The second defendant claimed items 5 and 7 and half-share in the well in item 6. 


The plaint originally contained only the ‘A’ Schedule but by an amendment the 
alternative relief of a half-share in the ‘B’ Schedule items was played, in case the 
arrangement between Ellappa and Peddu Reddi was found either untrue or invalid. 
For the purpose of this alternative relief, Ella Reddi's legal representative, his 
son, was impleaded as the third defendant. is a minor, but he filed a written 
statement supporting the plaintiff. І . 

The learned District Munsif who tried the suit held that the arrangement bet- 
ween Ellappa Reddi and Peddu Reddi set up by the plaintiff was not true. He also 
held that the second defendant was entitled to items 5 and 7. He granted a decree 
only on the basis of a half share ofthe plaintiff in the item in ‘B’ Schedule DEA 
items 5 and 7. ` As a matter of fact, ‘B’ Schedule listed out only half the extents an 

. therefore he declared the title of the plaintiffs! half-share in those items excepting 
‚ items 5 and 7. , Buthe granted a decree -for possession of specific portion of items 
1 to 4 of the ‘B’ Schedule, because the first defendant claimed only the other portions 


thereof 38) and in thé rest of the items 7 to 11 (mistake for 8 to 11) he granted a 
decree ing that the plaintiff was entited to common possession only and cons- 
tructive or lical delivery of'possession from the first defendant. 


The first defendant erred an appeal which was heard by the learned Subordi- 
nate Judge, and the plaintiff also preferred cross-objections. The appeal of the first 
Чы ан warinataly du respect of the half-share in items 8 to 11 of ‘B’ Schedule and 
that his case that Ellappa Reddi had given up those items in discharge of the mort- 

Exhibit A-7 should have been Accepi: His further point was that the sale 
deed Exhibit А-1 taken by the plaintiff con to him only items | to 7 and not any 
rtion of items 8 to 11 and therefore the plaintiff was not entitled to any declaration 
ш respect of the half-share in items 8'to 11 of the B’ Schedule. The contention of 
the plaintiff in his cross-objections was that items 1 to 4 of ‘A’ Schedule and one- 
fourth share in the well in item 6 of the * А? Schedule should have been specifically 
decreed to him—he conceded the title ofthe second defendant in items 5 and 7 and 
her halfshare in the well Ra DANA . 

The learned Subordinate Judge, differing from the learned District Munsif, found 
that the arrangement between Ellappa-Reddi and Peddu Reddi set up by the plain- 
tiff was true and that as a result of that arrangement Ellappa Reddi and subsequentl 
the plaintiff had beep in possession.of the whole of items 1 to 4 of ‘A’ Schedule wi 
enjoyment of one-fourth share:in the well in item 6. A contention was raised 
before him that the arrangement even if true would not be valid in law. But he 

the view that even,an oral partition between co-owners is permissible and 
he proceeded on the basis that there weressome admissions of the first defendant in 
his written statement r ing possession.of items 1 to 4 of the ‘A’ Schedule and a 
one-fourth share in the well in item 6; Оп his view the alternative relief of the plain- 
tiff to a half-share in the items 1 to 15 listed in the ‘B’ Schedule did nat apeciicaliy 
arise. But the learned Subordinate’ Judge indicated that, in view of the presence 
of the third defendant and his consent to, the plaintiff obtaining a decree, there could 
be no objection to such an alternative decree being. passed. The learned Judge 
did not, » Specifically consider the plea of the first defendant that in respect 
of items 8 to 11, Ellappa had surieudened his rights therein in discharge of the mort- 
gage Exhibit А-7. | | . 


| The first defendant has preferred . this appeal. The first point raised by 
Sri V. Krishnan, the learned Gounsel for the appellant, is that ihe arrangement 
between Ellappa Reddi and Peddu Reddiris not true and that the learned Subordi- 
ааш was wrong in accepting that. .It is however a question of fact and the 
finding of the learned Subordinate Judge therein is binding:on me in Second Appeal. 
‘The learned Counsel, however, urges that in-coming to that ing the learned 
зо аша шит ‚ап error in paragraphs 8 and 9 of his judgment, 
in thinking that the-additional written’ statetnent of the first defendant contained 
admissions of е truth of the arrangement, What the learned Subordinate Judge 
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“refers to is that the very case of the first defendant that Ella pa Reddi gave up 
his rights-to а half-share in items 8, 9 and I'l in the * B’ Schedule would go to render 
probable the arrangement between Ellappa Reddi and Peddu Reddi. But even 
that there was an error, I am satisfied that this error has not vititated 
the finding of the learned Subordinate Judge about the truth of the arrangement. 
He has discussed the evidence thereon in paragraph 8 of his judgment. He has 
pointed out there that from 1948 items, to 4 of the ‘A’ Schedule had been specifi- 
. cally in the enjoyment of Ellappa and subsequently by the plaintiff and that they 
had been pa kist. There. is sufficient evidence in support of that finding. 
There is also the broad fact that under Exhibit A-1, dated 2nd August, 1949 Pu 
sold items 1 to 7 of the ‘A’ Schedule specifically, "which indicates the truth of 
шш For, if there had been no, such arrangement at all and Ellappa- oe 
entitled to a half-hare in all the 15 items, the simplest for him would 
‘to sell to the plaintiff his half-share in all the items, e probabilities 
ru are clearly in'favour of the arrangement and altogether I do not see sufficient 
reason to disturb the finding of the learned Subordinate Judge about the truth of 
the arrangement. The othet question of fact pleaded by the appellant that арр 
gave up'his half-share in items 8 to 11. for discharging the mortgage under 
А-7 would not really arise at all, in view of the finding that items 1 to 4 were specifi- 
cally allotted to арра, But, however, І have no hesitation in accep the 
finding of the learned District Munsif that there is no evidence in support of that 
сазе of the first defendant and that the probabilities are that the mortgage was 
extinguished by Ella out of the sale consideration of Rs. 4,000. That, is the 
recital in the sale’ d Exhibit A-2; The endorsement of discharge in Exhibit 


A-7 also does not refer to arly arrangem ent as pleaded by the first defendant, that 
the mortgage became extinguished as à result of Ellappa giving up the half-ahare in 
items 8 to 11. 


1 


The question of law, however, remains whether the arrangement, by which 
items 1 to 4 of ‘A’ drama ee a еи c cda pus 
spatially to Ellap , is valid in law. ер. and Peddu Reddi were‘co-owners. 

ral partition | tween co-owners is^valid in law. Section 9 of the Transfer 
of Property Act says that'a- transfer of pro may be made without in 
every case in nice writing is пої ed by law. А partition bates 
co-owners may perhaps be said to involve a transfer of property because in the 
specific properties allotted -to a particular co-owner the interest which the other 
owners had ious to the partition is given up and to that extent it шау be said 
to bea transfer of property. But the Transfer of Property Act itself does not expressly 
require such a partition to be in writing, and there is‘ no other provision of law 
requiring such a partition to be evidenced by writi The only section in the 
Transfer of Property Act which: can possibly be! behel to apply is section 118 dealing 
with exchange. That runs thus: ' 

“ When two y transfer the of one for the own of another, 
neither thing or Coban thing tet Бер. шопеу only, ownership of о E he ewnerahip 

A transfer of in ction of an cid dim in the manner 
for the transfer ot nuch property by mie. agag 7 provided 
Section 54 dealing with ‘sale’ of course requires an faust in writing for sale 
of a property worth more than Rs. 100 im value. Section 118 was construed by the 
Calcutta High Court in Gyannesa v. Mobarakannessal. There also the question 
involved was whether an oral dier was valid. Both the learned Judges con- 
curred in holding that it was Macpherson, J., gave the following reason : 


“ Assurning that there was what amounted to an ' exchange’ within the words of settiort 118 bet- 
uA dise s toner cei орао счас сик ои а All the acher pro 
Feri Огош; decet waned ta deli partian: Eh a 
not apply to the transaction. The exchange was intended to and did effect a e com- 
eted transaction i 





er e 
ex Я Ш 
И 
‹ 
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not, according to the second section, affected by any of the provisions of the Act. The Act, more- 
over, does not profess to deal with partitions or the way in which they are to be effected.” 

In other words, the reasoning of Macpherson, J., was that in essence partition was 
the transaction which was ected arid not an exchange. Amecr Ali, J., expressed 
himself thus : 


" Бесіда 118 in my орійба is not applicable to casts where myn of the co-owners Pe the 
an undivided share in several P xe cee pee dci ER 
shares in all. Section 118, as its language shows, refers to cases where two persons owning 
specific properties transfer or convey their respective ownership one to the other. 


In other words, according to the lcarnéd Judge, what section 118 contemplates 
is where there are two persons, A owning property X and В wax property Т, 

КА aloes X pro to B and takes’ T property from B then it is an exc 

But in the case of co-owners -A is not the sole owner of X property and B is not 

sole owner of Y property and therefore the section will not apply. : 


' This decision was followed by another Bench of the same Court in Satya Kumar 
Banerjes v. Satya Kripal Banerjes!, where the learned J also referred to a decision 
of the Privy Council in Rewun Persad v. Radha Besby*, in which their гаш 
regarded it as undisputable that a division ofj Jort property aight be effected wi 
out an instrument in writing. >> 


Again in Latckummammal v. Gangammal?, it was held that an oral partition 
between two Hindu, widows was valid, and "that there was no objection to it in 
the Transfer of Pro Act. In Ma Sain Мит v. Maungu*, the Lowcr Burma 
` Chief Court held ‘following Kumar Ваіте. v. Satya Kripai Banerjes?, that 
there was abundant authority tor the proposition that an oral partition may be 
effected without an’ eae in writing and that the provisions of the Transfer 
of Property Act do not apply to it. 


Sadasiva Iyer and Napier, JJ., in Айт Атта! v. ‘Balu Ammal*, followed 
Latchumammal v. Gaagammal*. In Madam Pillai v. Badrakali Ammal*, section 9 of 
the Transfer of È Act was referred to and it was held that an oral transfer 
рочк property y a husband to his wife in lieu of future maintenance was valid, 

did not require any instrument'in writing under the: “Transfer of Property Act. 
It was pointed out that the transaction was neither a nor an exchange. In 
Ram Kishen Rai v. Sheo Sagar’, the Allahabad High. yurt held: that a private 
partition could be effected without any written document. , 


In Imperial Bank of India v. Bengal National Bank Lid.*, Rankin, C.J., and 
Ghouse, J. pointed out (page 145) : 

“Partition, release, hie Abe an dii bens nd af iuvari peo BU CIE BP an E 
is concerned they come under no restrictions and by section 9 a transfer of property may be made 
желд ишш in every cae modes а соо notetorgstiequieed by Aw, To this category also 
come charges of immovable property,’ 

, The same observation i is "repeated at pages 147 and 148. 

In Kuppuswamy v. Rasappa* "Varadachariar and Mockett, JJ., pointed out 
that there is no specific provision of liw спасі that a can be created only 
by a document and referred to Imperial Bank of ia v. Bengal National Bank Ltd.*. 
` In Mohamed Yakia v. Bibi Tunes ee was held that an oral partition would 
be valid. ' 

The following commentary in А... Commentaries on the Truro Property 
Act on section 118, Note 5 is instructive : | 





1. 10 Cal LJ. 503: 310.27. Fa 1922) 42 MLJ. 410 : LLR. 45 Mad. 
2. 4 MLA. 137. EI 

S (1910) LIR- 34 Mad. 72. ZEE m d. 4e: 

4 

5. (1914) 28 M.L.J.G85 :LL.R.49 Mad.849 9. ALR. 1996 Mad. 865. 
854. 


“ 710. ALR. 1957 Pat. 232. 
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transfer brodght about in of an t the parties and » partition is not such a 
transaction. The t to partition із a legal Incident of and the effect of the 
definition &nd ofthe sharcs in pursuance of that right operate as a mutual transfer between 
the parties. The mutual transfer of such cases із t about as a consequence of the 


and specification of shares which isallegal incident of undivided property, and not rsa 
consequ nee of an agrocment to transfer property." 

This is an expansion of the reasoning of Macpherson, J., in Gpannessa v. 
Mobarakannessa!. Sec also the Commentaries in section 9, Note 10, section 5, Note 4 ; 
section 2, Note 4 and Mulla's Commentary on the Transfer of Property Act, 
sections 9 and 118. 


Sri Krishnan, learned Counsel for the appellant referred to the decision in 
Narastmhulu v. Somsswoara Rao*. Taere certain property had been allotted to the 
first defendant, as jyeshta bagam or elder brother's share ina partition between 
him'and his younger brother. In a subsequent partition suit brought by the 
sons of the ‘first defendant the contention of the first defendant was that 
that property was his separate property and not liable to be divided, the argument 
being that in the partition arrangement between Һїш and his younger brother, 
Ramaswami, effected by an arbitration, the allotment of the jyeshta bagam to 
him must be treated as a gift by the first defendant's younger brother after a parti- 
tion. The learned J repelled this contention and held that the property also 
formed part of the joint ily property. They observed : : ; 

“The argument procoeds, in our opinion, оп а miscon tion of the true nature of a tion 
arrangement under which cach co-owner gets a specific ы in lies of his rights in sll the joiat 
properties ; that is to say cach co-sharer renounces his rights in the other common ' properties in 
consideration of his getting exclusive right to and ponession of specific properties in which the other 
co-owners renounce their rights. It is thus a renunciation of mutual па завд does hot involve an 
transfer by one co-sharer Da CUR eee а оње вте is why it has been he 
that a oan be effected orally and hout any registered instrument though it may affect 

€ properties of the value of one hundred rupees or more.” 
The learned Judges referred with approval to Gyannessa v. Mobarakamsessa!. But I 
have pointed out that even on the view that a partition involves a transfer-of pro- 
from one to the other it is not an exchange, and does not require to be in 
writing under section 118 of the Transfer of Property Act. 


Mr. Krishnan, faced with the line of authorities mentioned above, sought to 
distinguish them from this particular case by urging that the transaction put forward 
by the plaintiff in this case was not a bare partition between the co-owners, Ellappa 
and Peddu Reddi but that it involved the recognition of the rights of the second 
defendant in items 5 and 7 which in his submission would involve an exchange : 
under section 118, and therefore required a registered instrument in writing. But 
the position is that though the plaintiff came forward with an original case of allot- 
ment of items т to 7 to Барра he later conceded that items 5 and 7 were not divided 
between Peddu Reddi and Ellappa but were acknowledged to the properties 
' ofthe second defendant. Atany rate, even if a registered instrument in writing was 
required in respect of items 5 and 7 it would not invalidate the allotment of items 1 
to 4 and the half share in the well, item 6, to Ellappa by an oral arrangement. 


Accordingly the view taken by the learned Subordinate Judge is correct and 
this Second Appeal has to be dismissed. But I may add that if 1 have taken the 
view that the oral arrangement between Ellappa and Peddu Reddi was invalid, 
T would sustain the decree of the lower appellate Court by sayi that a decree for 
partition could now be passed in the presence of the third defendant, the legal 
representative of Ellappa, and in this decree for partition items 1 to 4 and the half- 
Share in the well may conveniently and equitably be allotted to the third defendant, 
and consequently to the plaintiff, since the third defendant has no objection to such 





a course. Е 
The Second Appeal is accordingly dismissed ; but without costs. No leave. 
V.K. Mj cms Appeal dismissed. 
^| LLR. 25 Cal. 210, 2. (1948) 1 M.L.J. 150, at 151.- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Рвкянхт:—Мв, P. Онлмрвл Reppy, Chief Justice лмо Мв. Juror 
M. NATESAN. 


Messrs. R. L. Sahni & Со. e Appellant® — 
D. 

Union of India resented by the Regional Provident Fund 7 
Commissioner, , and another .. Respondents. 
Employees! Provident Paunds Act (XIX ef 1952), section 16 (1) (b)—Scope—“ Extablikwxt "— Moaxinf 

ef —Compaxy мину incorporated for exki Bus ets lattes E a NET Al EA ree 


titled to exemption under section 16 (1) (b). 


It is from the definition of “ employer” and “ employes ” contained in section 2 (6) and 
respectively of tho Employees’ Provident Fund Act, that “ establishment " within the 2 с 
petion 16 Шао tho бшк аар Асса: Бош, ps rat of “ 


within the contemplation 6 is not the personnel operating the organisation, whether indus- 
trial or business, but it is the organization That being so, the 
16 із to be given to ts from the date of their being set up and not to their owners, manager 
er lessees. 

An establishment cannot be deemed to be newly “set up " by reason of change of hands. The 
expression ‘ set with reference to i running concems would ppropriate and it would 
be apt only if as applying to industrial organisations. It cannot be postulatcd that cach 


time there isa of hands a new establishment has been set A mere change of hands would 
eain with newman. The postponement of the application p ies eti 
Provident Funds Act under section 16 thercof has reference only to the date of the coming into g of 
which a person 


hte- 


tly where the appellant-compeny newl for the business of 
аны anemi shows took on lease a theatre hc poa raids which was in existence fora 
number of years. 

Hald, the t cannot claim the protection under section 16 as the theatre which was taken on 
lease was in ence for a number of years and the fact that the appoint сорашу Бай taken а 
lease of the theatre aid not mean that a new establishment had come into existence the date of 
such lease. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Srinivasan dated 6th January, 1964 and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No. 1474 of 1961 
presented under Article 226 of the Constitution of India to issue a writ of ceriiorar? 
calling for the records relating to the order dated 22nd August, 1961 in No. C/MD/ 
2119 Regl. on the file of the 2nd respondent therein and quash the said order therein. 


N. C. Raghavachari, for Appellant. 
С. Ramanyjam, for the Additional Government Pleader, for Respondents. 
The Judgment of the Court was delivered by 


Chandra Reddy, C.}.—This appeal is brought against the j nt of Srinivasan, 
J., declining to qu the order of the ional Provident Fund Commissioner 
calling upon the appellant to make contribution to the Employees’ Provident 
Fund. 


The appellant, a limited company, which was incorporated on 27th April, 
1959, took on lease a building with equipment known as the Rajakumari Theatre 
from the owner thereof. This theatre was leased м the owner to one Om Prakash 

on the iry of the lease, the owner obtained possession of the property 
byi eae proceedings i the High Court. lease of this theatre 
was granted to the ap t in June, 1960 asstated above. When the Regional 
Provident Fund Commissioner required the appellant to make the contribution 
under the Employees’ Provident Funds Act from 16th June, 1960, the date on 





SWA, No, 122 of 1964. . 28th September, 1965. 
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which he started the cinema shows under the name and style of Sahni Cinemas, 
it was on behalf of the appellant that since the company newly started business 
only with effect from 16th June, 1960, it was entitled to protection for five 

from 16th June, 1960. Disagreeing with this contention the Regional Provident 
Fund Commissioner affirmed his earlier order for contribution to the Employees’ 
Provident Fund. His view was that the Rajakumari Theatre was in existence 
for a number of years and consequently the fact that the appellant had taken a 
lease since 1960 did not mean that a new establishment had come into existence on 
that date. It was to remove this order of the Regional Provident Fund Commis- 
sioner that the jurisdiction of this Court under Article 226 of the Constitution was 
invoked. Srinivasan, )., who heard the petition, declined to interfere with that 
order as he concurred in the opinion of the Regional Provident Fund Commissioner. 
It is this conclusion of the learned Judge that is assailed in this Writ Appeal. 


It is maintained by Sri N. C. Raghavachari in support of this appeal that as 
the appellant was a new em eat incorportated for running the business in June, 
1960 the exemption con by the Act should be extended to this company 
since the establishment should be deemed to have come into existence on that date. 
In other words, his contentionis that the company running thc theatre is an. 
establishment within the connotation of the Act and since protection is to be given 
to the persons that are associated with the concern tHe exemption should be extended. 
with reference to the date on which the business was started by the person and not 
with reference to the date on which the theatre came into being. Sri Raghavachart 
argued that it is not the building and equipment that constitutes the establishment 
but it i$ the personnel that operates the theatre that constitutes the establishment. 
To substantiate this argument he relies on a judgment of Anantanarayanan, J.,. 
in Writ Petition No. 1018 of 1962. 


Since the answer to the contentions raised on behalf of the appellant depends 
upon the relevant statutory provisions, it is useful to look at them here. It is section 
16 of the Employees’ Provident Funds Act that exempts certain industrial organi- 
sations from the application of this Act for a certain period. That section runs 
as follows :— 

“16 (I) This Act shall not apply— 


(а) to any establishment registered under the Co-operative Societies Act, 1912, or under апу 
other law for the time being in force in any State relating to co-operative socictics, employing less than. 
fifty persons and working without the aid of power ; or 

(6) to any other establishment employing fifty or more persons or twenty or more, but less than 

until the expiry of three in the case of the former and five years in the case of the lat- 
ter, the date on which the Ahment is, or has been, set up. 


per rere id the removal of doubts, it is hereby declared thatan establishment shallnot be 
dee to be newly set up merely by reason of a change in its location." 

We are unconcerned with sub-section (2) of section 16 in this enquiry. The 
question that is posed is whether the “ establishment” within the contemplation 
of the section is the personnel operating the organisation, whether industrial or 
business, or, whether it is the organisation itself? 

Sri Raghavachari contends that the word ‘‘establishment” is used by the 
Legislature as meaning the employer since it is he that requires the ines 
protection till he establishes himself. In support of this argument he cited the 
judgment of Anantanarayanan, J., as already referred to. The passage relied upon 
by the appellant's Counsel is as follows : 

“ After reference to several authorities and “Words and Phrases judicially defined ' by Burrows, 
Volume 2, I find that the most helpful definition of ‘ establishment’, at least in the context of the 
usage of that word in the present Act ХІХ of 1952, із that available in the Oxford Dictionary, namely 
f ised body of men maintained for a purpose’. Once we have this definition in ive, and also- 
keep in mind the principle that the Act really applies to the factory or establishment or imdustriat 
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ч. that entity is entitled to infancy protection, that protection willhave to be granted asa matter 


It is seen that the learned Junge has equated “establishment” to a body of men 
maintained for the purpose. ¢ may not be far wro in concluding that he had 
in mind the body of employees working in the estab i t. It is true that it is 
one of the meanings of the word ''establishment " that is given in the Oxford 
Dictionary. That word contains several other meanings one of which is “ house- 
of business". That being so, we should adopt that meaning which fits in with 
the object and policy of the enactment. 

a see will tura Ше dihet pone ааа 

retation can rne by that word. е wo loyer" and *' loyee ? 
P^ defined in section 2 of the Act: NUS iio id 

«2, (в) “employer” means— 

(i) in relation to an establishment which is а factory, the owner or ier of the factory 
including the agent of such owner or occupier, the legal representative of a owner or 
occupier where a has been named as à manager of the factory under clause (f) of 
sub-section (1) of section of tho Factories Act, 1948, the person so named ; and 

(ii) in relation to any other establishment, the person who, or the authority which, has the ulti- 
mate control over the affairs of the establishment, and where the said affairs arc entrosted to а manager 
managing director or managing agent such manager, managing director or managing agent,” 
lt is seen that “ employer ” and “ establishment”? are two distinct entities and it 
is difficult to treat “ employer " as synonymous with ** establishment " 

'« Employee ” is defind by the Act as follows: 

«9, (f). ” means who is for in ind of 1 

or oth wA or a connection with the work of an нетте Shorey oe 
indi ly from the employer, and includes any person [by ob лш contractor in or 
in connection with the work of the establishment.” 
It is plain from these definitions that *' establishment ээ is not the same thing as 
* employer ” or “ employee » but different and distinct from “ employer" and 
** employee ". That being во, the infancy protection, in our opinion, is to be given 
to establishments from the date of their being set up. As argued by learned Stand- 
ing Counsel for the Government of India, the expression * set up " with reference 
to individual running concerns would be inappropriate and it would be apt only 
if understood as applying to industrial organisations. 

We do not think that the Explanation to section 16 extracted above really 
comes to the rescue of the appellant. What is argued of the basis of this Ex 7 
by Sri Raghavachari is that if it was the intention of the Legislature that the change 
M ownership or management was outside the scope of this exemption it would 
have been specifically stated so. We are not inclined to accede to this proposition. 
If the Legislature had indicated that a change of location itself cannot lead to the 
t the establishment was newly set up, a fortiori, an establishment 
o be newly set up by reason of change of hands. А change of 
hands will not make the establishment a new one. In 

nt of the application of the Act has reference only to the 
being of the industrial or business organisation and not to the 
date on which a particular person acquries interest in such an organisation. The 


Tt is true that the judgment of Anantanarayanan, J., lends support to the con- 
tention raised by Sri Raghavachari. But with great t we are unable to share 
J., in W.P. No. 1018 of 1962. Sri Raghavachari 


cited to us a ји 
Commissioner}, in support of his argument. According to him, Srinivasan, J., 


1. LLR. (1965) 2 Mad. 99 : (1965) 1 11.7. 294. 
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perusal of the judgment establishes that the learned Judge declined to interfere with 
the order of the Provident Fund Commissioner requiring the owner of the press to 
contribute to the Employees! Provident Fund. "What he quashed was the order 
in relation to administration charges. In his opinion those charges being meant 
to reimburse the Department in respect of expenses of administration, and there being 
no administration involved during the period when the previous company was in 
liquidation, administration expenses could not be demanded. As regards the infancy 
protection this is what the learned Judge remarked (at page 299) : 
“ But that the dissolution took place a woek or ten before the issue of notification making the 
Act applicable to the printing industry is а patent fact. € in terms the business was not sold as & 
concern to the petitioner-firm, in effect that was what was donc. The entirety of the machinery 


accesories and the farniture were taken over. The very factory and corporation licences were traiu- 
ferred in the name of the petitioner ership. The fact that the claims of the workers vis-a-vis the 


t 
date of the formation of the partnership and the oa of the business from that date, but the 
саша isi ciis spi tet indio It should follow that the demand in 
to far as the contribution from 25 January, 1957, is concerned, that demand was rightly made, the 
petitianer-firm not being entitled to the protection of section 1 of the Act.” 


It is manifest that the learned Judge thought that the firm was not entitled to 
-protection under section 16 of the Áct from the date it took over the concern since 
the concern or the establishment as such came into existence long before. So itis 
needless to say that the decision in Devi Press у. The Regional Provident Fund Commissioner * 
on which great reliance was placed by Sri Raghavachari is of no avail to him. Or 
the other hand that case furnishes an effective answer to his contention. 


In fact, in Varadarajaswami Transports у. Regional Provident Fund Commissioner? 
Srinivasan, J., referring to Dei Press v. The Regional Provident Fund Commissioner * 
stated : ' | 


* and in somewhat analogous circumstances tho contention that a new establishment had com: 
into existence was rejected.” 


So Varadarajaswami Mns led v. Regional Provident Fund Commissioner?, is another 
ruling against the appellant. 


Our conclusion gains support from a number of decided cases. In JNazeena 
Traders, Lid. v. Regional Provident Fund Commissioner®, one of the contentions raised 
was since the petitioner had taken on lease the cinema theatre on a particular date he 
was entitled to have a further protection under section 16 (Б) from the date of his lease. 
This was repelled by a Division Bench of the’ Andhra Pradesh High Court in these 
words (at page 213): 

“This section con lates the postponcment of the application of the Act only to establishments 
and not to the врела with the management, the object of the ronan being to afford 

ection to the industries subjected to the o tions imposed the. Act in their infancy. The 

i seems to have thought that these industries would h themselves on a firm basis 
within three ог five years as the case may be and that thereafter they will bo in a position to meet the 
demands of the Act.” 

“A change of management of an establishment docs not attract this section, since that docs not 
amount to starting a new establishment and consequently it could not invoke the period of protection 
afresh from the date of tho lease." { ; 

In the same trend of thought are the following decisions: R. T. Mill v. Secretary, 
Ministry of Labour‘; Hindustan Electric Go. v. R.P.F. Commissioners; Messrs. Bharat 
Board Mills v. R.P. Fund Commissioner*; Vegetable Products, Lid. v. R.P.F. Commissioner! ;- 
Jamnadas у. R.P.F. Commissioner! and Kannatha Textiles v. R.P.F. Commissioner? _ 





E LL.R. (1965) 2 Mad. 99 : (1965) 1 DLL.J. 5. 
2. (1985 2 M.LJ. 154. 7. A.LR. 1959 Cal. 783. 
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The view of the Kerala High Court is also in accord with the principle enunciated 
by us and by the Bench of the Calcutta High Court. The decision of the Mysore 

Court rendered in Ратай Subbarama Ghetti v. Mirza Zawar Ali}, is not of much 
assistance as the facts there are quite dissimilar to the present onc. That being so 
it is not necessary to consider the correctness or otherwise of that decision. 


Itfollows that whatisestablished by the statutory provisions and the decided 
cases is that th: exemption is available to the organisation or establishment itself 
as such and not to the owner or the lessee or the manager thereof. It cannot be postu- 
lated that each time there is a change of hands a new establishment has been 
set up. A mere change of hands would not clothe the establishment with newness. 
That being so, we do not think that any exception could could be taken to the 
order under appeal. ‘It follows that the judgment of Srinivasan, J., should be 
upheld. The appeal is dismissed with costs. Advocate’s fee Rs. 100. 


V.K. € Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnm. Justice M. NATESAN. 


R.Sundaram .. Petitioner* 
D. : 


A. D. Peter .. Respondent. 


Madras Buildings Lease and Rent Control Act (XVIII of 1960), section 14 (1) (b)—Seope and object 
ef if could opoh Fo reg of a мк Fs belie ыма in BEN 
Words and Phrases —* Site” —Moaning of. 


It is now well дебей that it is not always сшепНа1 to prove that a building is old and decrepit 
before an for could be made under section 14 a) (b) of tho Madras 
t Control Act. The object of the Legislature in enacting section 14 (1) (6) of the Act 
is to give scope for the landlord to provide for mare accommodation and fresh if they havo 


requisite finance, so ortage 
bag ee i of a let or to bo let separately. Read in this context, the 
peivizions of section 14 (1) (b) of the Aot Vi proe: ol demolita nd ecostracton. Mer 
күз а ршщ 7 cheg: Cru foor, EPE ени а сте 
requies the йге for purpose of structure thereon 
Paseo the cds abel соога ышар ле FD (b of the Act. principle it makes no 
difference if instead of a shed, there is а brick and mortar structure. Of course, in such cases, the 


* site’ on which the landlord would build will not be the ground but the terrace, 

The word ‘ айс’ can have an extended as well mda dodici ips P NS 1 meaning 
of‘ site’ includes the place or «каш orcanies рг кше shed is under 
the Act then the terrace оп it stands will "Tho" at wed а T (D) р) of tho Act 
The word ' site’ docs not necessarily mean only E. ground but could certain 


"circumstances an artificial basc аа оэ Lat dae die 


Petition under section 25 of the Madras Buildings (Lease and Rent Control) 
Act, 1960, praying the High Court to revise the Order of the Court of Small Causes 
(II Judge), Madras, dated 27th September, 1962, and made in H.R.A: No. 230 of 
Ms i .C. No. 4288 of 1961, on the file of the Court of the Rent Controller, 


T. R. Tyagarajan, for Petitioner. 
V. Ganapathi Subramania Гут, for Respondent. 
The Court made the following 


Orpzer.—This revision has been preferred under section 25 of the Madras 
Виса ые and Rent Control) Act, 1960, hereinafter referred to as the Act 
ord whose application under section 14 (1) (5) ofthe Act, for eviction 

the respondent with a ew to demolish and reconstruct, has been rejected ія limine 
by the authorities below, in the view that the provisions of section 14 (1) (5) can be 
availed of, only when the landlord secks possession of the entire building for the pur- 








1. АТК. 1960 Mys. 14 : (1959) 2 L.L. JJ. 524. 
* C.R..P. No. 2039 of 1962. Ist October, 1965. 
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pon of demolition and reconstruction and not when only possession of a of the 
uilding is sought. ‘The bridf facts my be stated. The petitioner owns a building in 
the city with an open terrace. The ground floor is let out to a tenant who is not a 
party to this proceeding. On the terrace, there is a thatched shed, of which the 
respondent is stated to be the tenant. The landlord applied for possession of this 
terrace with the thatched shed under section 14 (1) (6), submitting that he intended 
immediately demolishing the shed and putting up a pucca structure thereon. Whe- 
ther it is bona fide required by him for demolition and reconstruction has not as a 
fact been gone into. ed Counsel for the respondent-tenant does not admit 
before me that the shed belongs to the landlord. These are questions on the merits. 
The simple question for consideration now in this revision is whether the petition 
for possession of this portion of the building which is stated to have been separately 
let out and is in the occupation of the respondent is maintainable under section 
14 (1) (b) of the Act. 

The authorities below have taken the view that in the context of section 
14 (1) (Б) the building must refer to the entire building and not to any part of 
it though separately let. Reliance is placed for this contention on the language of 
section 14 (1) (b) which runs thus: 


""That the building is beue fide required by the landlord for the immediate purpose of demo mains 
* : on the e е 


it and such demolition is to be made for the purpose of erecting & new 
building sought to be demolished.” 
The reasoning is that, when reference is made to the word ‘ site ’ it can only refer to a 
building on the ground, that is on terra firma or earth. It is reasoned that the peti- 
tioner-landlord must claim and intend, demolishing the building as a whole from 
the ground ; otherwise, it would not come within the scope of section 14 (1) (5). 
Со tion for this view is sought from the language employed in section 14, 
sub-clause (2) (8) which runs thus: i 

* No order directing the tenant to deliver posesion of the building under this section shall be 


(b) on the ground specified in clause (5) of sub-section (1) unless the landlord gives an under- 


taking that the work of demolishing any material ion of the building shall be substantially com- 
menced by him not later than one month and shall be completed before the ex of three months 
from the date he recovers possession of the entire or before the expiry of such further period 
as the Controller may, for reasons to be recorded in wri allow." 


Emphasis is laid on the language used in the above sub-clause: * entire building ’. 
Now ‘ building is defined in the Act in section 2 (2) unless the context other- 
wise requires, thus : 


* ! building’ means any building or hut or part of a building or hut, let or to be let separately 
for residential or non-residential purposes and includes— 


а) the garden, and out-h if an enant to such building, hut or part Of 
casita dunce ee a ae ee pricing a hae ` 

(b) any furniture supplied by the landlord for use in sach building or hut, 

bat does not include a room in a hotel or boarding house ; ”. 


In limiting the scope of section 14 (1) (b) the authorities below also appear to'be of the 
view that the Legislature intended to encourage the construction of new houses 
only in the place of old buildings. It may here be pointed out that this Court has 
recently in more than one case hasised that it is not always.the essential requisite 
for the а of section 14 (1) (ф) that the building should be old and decrepit. 
Old and decrepit state of the building may, in certain cases, be the requirement for 
demolition. There may be other grounds also for requiring possession of the build- 
ing for demolition and reconstruction. 


In my view, the Courts below have overlooked that the apparent object of the 
Legislature in making this provision in section 14 of the new Act 1s to give also scope 
for more accommodation and fresh buildings being provided by landlords who have 
the requisite finance, to relieve the persistent shortage of accommodation. In this 
connection the provision in the Act exempting buildings constructed after the com- 

mencement of the Act from its provisions may be noticed. While seeking to econo- 
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mise available accommodation the Act enco fresh building activities. It is, 
bearing these in view that one has to interpret the provisions of section 14 (1) (6). 
The Act itself defines a building as anus building let or to be let separately. 
Statedly in this case, the terraced portion with the thatched shed has been let sepa- 
rately. It would, therefore, be a building as defined in the Act. This meaning 
is sought to be taken away by reliance on the of section 14 (1) (b) where the 
requirement is that the new building must be erected on the site of the building 
sought to be demolis hed. The question is whether ‘site’ should necessarily be 
interpreted in this provision as referring only to the earth or place at ground level, 
or it can mean also a place where the building ’ sought to be demolished stands. 
In the Shorter Oxford lish Dictionary, of the meanings given to the word ‘ site’, 
the following may be ео | to: 
“The or ed by some ifled things ; the jon or of a 

town, ae cecus ee ind eich a baile ; о E bol or a: 
is set apart for some purpose, also a plot, or number of plots, or land intended or suitable for building.’ 


If the shed can be deemed to be a building under the Act, the terrace would cer- 
tainly be the place or position occupied by the shed, and will be covered by the word 
“site ’ used in the section. At any rate, it: is an arca upon which the building stands. 
The conception of buildings has in the past few decades. We have now 
premises built in flats one over the other, where the ffats are not merely enjoyed 
separately, but acquired, conveyed and owned separately. As the Earl of Halsbury, 
Lord Chancellor, observes in Grant у. Langston}: 


“ A hundred years ago there was not much difficulty in saying what wasa ‘house’ but builders 

and architects have so altered the construction af houses, aad the habits of people have so altered in 
relation to them, that the word ‘house’. has acquired an artificial meaning, and the word is no 
longer the expression of a simple idea ; but to ascertain its meaning one must understand the subject 
matter with respeot to which it is used in order to arrive at the sense in which it is employed in a 
statute,” 
What is the sense in which the Legislature can be deemed to have used the word 
* site? in section ү (1) (b) of the Act? In my view there can be little difficulty 
in holding that the building now sought to be demolished certainly does stand on а 
site, namely, the terrace over the ground floor of the premises in question. 
Reference іп -this connection may also be made to Rowland Burrows, “ Words and 
Phrases judicially defined ” wherein giving the possible meanings of the word ‘ site,’ 
the learned editor relies upon Re Feeney, Inglis v. Birmingham Corporation®, where for 
the meaning to be attached to the word ‘ site ’ in a will whereby the testator bequea- 
thed a sum of money to the Birmingham Corporation to be applied towards the 
cost of erecting an art gallery on a ‘site’ to be provided by the Corporation it is 
stated thus: 

**'The схеспбизв.......... contend that what the testator con was a separate bullding 
M ee Mp AM v ebrio ut tion, and they insist that 
the word ‘ site’ means the ground upon which the has been or is to be erected, and cannot 
be read as applicable to an artificial base upon which the new erection is to be superimposed. The 
Corporation, on the other hand, argues that, although the word ‘site’ may as а general rule be held 
to refer to an area on the ground level, it is not confined to that level and does under some circumstance 
signify the superficial space on which the building stands, сусп though that space be at a higher 
E than the ground uen, pede en therefore, is MUR Ie t uim 
se imports an area or as to preclude its being judicial toa su агев 
which includes no land or ground as larly understood. Ihave looked again atallthe dictionary 
quotations to which my attention has called, and having the best consideration I can to 
what was urged on both sides, I have come to the conclusion that I ought not to attach to the word the 
restricted meaning for which the executors contend.” 

Toa t the arguments on behalf of the respondent and to affirm the view of the 
Courts below would, in my view, practically nullify the beneficial provisions of the 
section. One can envisage a case where a landlord having a plan to build three 
sto: has to stop construction after finishing the groundfloor by reason of shortage of 
buildi aridi For the time being he might havelet one tenant in the ground 
floor and put up a temporary shed on the terrace above and lodged another tenant 
there. If he wants to restart construction and complete the construction according 





1, L.R. (1900) А.С, 383 at 390. 2. (1908) 24 T.L.R. 814 at 815. 
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to plan when building materials became available, then, according to the view of the 
lower Courts, he will have to evict the tenantin the ground floor also and pull down. 
the entire construction. Otherwise, on this interpretation he cannot secure posses- 
sion for demolition and reconstruction, however, fide he may be in his require- 
ment. But all that is actually needed by him in that case is to get роза d 
shed and put up two or three flats. In my view, it would be in keeping with the policy 

of the Legislature as may be read in sections 14 (1) (b) атоо tor соло iet poet 
section 14 (1) (6) as entitling the landlord in such a case to secure possession o 
terraced portion for purposes of demolition and reconstruction. He will be demolish- 
ing the superstructure or shed that might have been put up on the terrace and he 
would be constructing thereon. No doubt the building ‘site ’ would be not on the 
ground. As observed in the extract made above, the word \ site ’ can have an extend- 
ed as well as a restricted meaning. ‘ Bite’ here would be the place where the shed 
stands. Such an interpretation takes a sensible view of the provision. Of course, 
on principle it will make little difference if СИВЕ there із а brick and 
mortar structure. 


The Courts below have, therefore, in my view, erroneously rejected the АЗЫ 
cation ія limine, The matter has not been gone into on the merits. It will have to 
be decided whether the petitioner bona fide requires the building (portion separately 
1+ to the ndent) for the p of immediate demolition and reconstruction. 
I shall therefore say nothing on merits of the case. When the case was taken 
up, it was submitted by the respondent's Counse]-that, according to his instructions, 
the landlord had parted with the premises Бу sale to a third party and that he 
might not in the circumstances be entitled to ссни the petiton. The case has 
been pending for three years in this Court. Learned Counsel for the petitioner has 
no instructions in the matter. I, therefore, do not consider the effect, if any, the 
alleged sale may have on the maintainability of the petition. The order of the 
tribunals below are set aside and the matter remitted to the first authority for dis- 
posal on the merits. There will be no order as to costs. 

R.M. ———— _, Revision allowed ; Matter remitted 

to the first authority. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mnz. Justicg К. VgERASWAMI, 
Ayyaswami Nadar .. Petitioner" 
D. 


5. V. С. Rathnasami Nadar .. Respondent. 
Provinclal as (V ef 1920), sections 5 eei 71 — Sabi and affect of section 71 —Pocwrs. of 
Insolvency Courts—Sale Receiver of property of iasoloent situated oxtride gle inia d 
the Gowt—. of adjudicating Court to order delivery of such property te 
Insolvency is a jurisdiction tho nature апа limits of which are governed the statu 
à M ck ee e The question H чад 
o Бовари not with reference to terial i of а particular Court but with reference to 
з е: 2 request in respect of а matter from ап 
latter with on to the extent and 


Iusolvency Oourt jurisdicti 

for the purpose of giving effect to such request, ed both the Courts have similar 

Чы йолы ет ea , OCCUPE DS 
i t P E Eie 


OBRA EN eM d of the has effective 
to put the Official Receiver in pomomion, ita necessary that the gue Gourt haa nce er 
ice теат (section 77) to seek by request the aid of other Courts of” 


Where, therefore, property of an insolvent (which has vested in the Official Receiver on his being: 
түен жир Чик иу и outside the territorial limits of the Gourt passing the 





* C.R.P. No. 882 of 1963. : 21st October, 1963. 
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order of adjudication) is la by s DEM носето and Be ph MT RICE dn арыка to the 


ting Court of the property sold, it cannot be contended that the 
Court having no territorial ju: iction over the property cannot make an order for 

e 1 can make an order for delivery of the property sold and can ask 

the Court having similar insolvency jurisdiction in the where such is situate, to 


pares 77 of the Provincial Insolvency Act, will get jurisdiction to direct dee of ite property 

Petition under section 75 (1) of Provincial Insolvency Act praying the High 
Court to revise the order of the District Court, Tirunelveli, dated .17th Septem- 
ber, 1962 and made in C.M.A. No. 29 of 1962 preferred inst the order dated 
п February, 1962 in unregistered petition С. No. 9853 of 1961 in 1.P. No. 1 
ot 1960 on the file of the Court of the District Munsif, Tuticorin. 

T. R. Mani, for Petitioner. 

Respondent not represented. 

The Court made the following 

OxzpER.— This Revision Petition raises a question of procedure in respect of 
delivery of possession of property sold by an Official Receiver in insolvency, which 
is situate outside the territorial jurisdiction of the Court which adjudicated. One 
Ratnaswami Nadar was adjudged as an insolvent in І.Р. No. 1 of obo by the Court 
of the District Munsif of Tuticorin. As a result, the insolvent's properties vested in 
the Official Receiver, Tirunelveli. The property in question, which the Official 
"Receiver sold to the petitioner, who happened to be the highest bidder at an auction 
on 30th August, 1961, is situate within the limits of the Koilpatti Munsif. The Official 
Receiver executed a con ce in his favour on 21st September, 1961. The 
petitioner, thereafter, applied to the Court of the District Munsif at Tuticorin for 
delivery of possession of the property, or, if necessary, for transmission of the delivery 
order to the Court of the District Munsif at Koilpatti for giving effect to it. This 
application was op on the ground that as the District Munsif at Tuticorin had 
no territorial jurisdiction over the property, he could not make an order for delivery. 
"This objection was upheld and the learned District Judge concurred with that view. 
This Petition is to revise this order. 

In my opinion, the Courts below were in error as to the scope of the jurisdiction 
of the Insolvency Court. Insolvency is a special jurisdiction, the nature and limits 
of which are governed by the statutory provisions which confer it on Courts. Sec- 
tion 3 (1) of the Provincial Insolvency Act, 1920, enacts that the District Courts 
shall be the Courts having jurisdiction under the Act. The proviso to this section 
confers power on the State Government to invest, by notification, any Courts subordi- 
nate to the District Court with jurisdiction in any class of cases, and any Court so 
invested shall within the local limits of its jurisdiction have concurrent jurisdiction 
-with the District Court under the Act. The Insolvency Court, as provided by sec- 
tion 5, has general powers of Courts. It shall have the same powers and shall 
follow the same procedure as the Courts otherwise have and follow in the exercise 
of original jurisdiction in regard to civil suits. On adjudication, the whole of the pro- 
perty of the insolvent will vest in the adjudicating Court or in a Receiver. That is 
under section 28 (2), and for the p of vesting, it may not matter where the 
property of the insolvent is situate. tion 56 empowers the Court to appoint a 
Receiver for the pro of the insolvent and on such appointment his property 
will vest in him. 5 tion (3) of this section provides that where such appoint- 
ment is made, the Clourt that makes it may remove the person in whose possession 
or custody any property of the insolvent is from the possession or custody thereof. 
Construing the ambit of this section, in the light of sections 4 and 5, this Court in 
Vandar, Achi v. South India Corporation (Madras), Га. held that, widely worded 
as these sections are, they empower the Court to give possession to the purchaser of 
property sold at the instance of the Official Receiver. tion 59 gives power to the 
Official Receiver to sell all or any part of the property of the insolvent. Section 77, 
which is important here, reads : 


1. (1944) 2 MLL.J. 52 (F.B.). 
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“All Courts having jurisdiction in insolvency and the Officers of such Courts, respectively, 
shall severally act in aid and be auxiliary to cach other in all matters of insolvency, and an order of 


Under this section, as I read it, a request in respect of a matter from an Insolvency 
Court to another Insolvency Court, will invest the latter with jurisdiction to the 
extent and for the purpose of giving effect to such request, provided both the Courts 
have similar jurisdiction in regard to stmilar matters within their respective jurisdic- 
tion. That I think is the effect of this section. Conceivably, its object is that, hav- 
ing regard to the nature of jurisdiction, namely, administration of an — insolvent's 
properties, wherever situate, Courts of similar jurisdiction should be enabled to act 
in aid of each other in the interests of and to facilitate such administration. When 
the Act provides for vesting in Court or the Official Receiver, on adjudication of a 
person as an insolvent, of his cee wherever they may be situate, within or 
without the territorial limits of the urt adjudicating, and the Court or the Official 
Receiver may sell such properties, and for the purpose of vesting the Court has effec- 


tive to put the Official Receiver in n, it is necessary that the special 
Türlicüon а made сие and complete by th enabling provision io decl - 
uest and for the purpose the aid of other Courts of similar jurisdiction. I am, - 
ore, unable to t the view of the Courts below that there was no option but to 
dismiss the application for delivery, because the Tuticorin Munsif has no territorial 
jurisdiction over the property. 
\ 

This view of the provisions of the Act has support of authority. L. King ФР Co., 
Bankrupts, In re!, related to an application to the High Court of Calcutta, in its 
insolvency jurisdiction, to examine a certain witness in connection with an adjudi- 
cation by an English Court. The jurisdiction of the Calcutta High Court was ques- 
tioned. Section 126 of the Presidency Towns Insolvency Act, 1909, provides that 
all Courts having jurisdiction under that Act, should make such orders and do such 
things as may be necessary to give effect to section 118 of the Bankruptcy Act, 1883. 
That section in the Bankruptcy Act was to the effect that every British Court else- 
where having jurisdiction in bankruptcy or insolvency, and the officers of those 
Courts respectively, should severally act in aid of, and be auxiliary to, each other in 
all matters of banku tcy, and an order of the Court seeking aid, with request to 
another of the said Courts, should be deemed sufficient to enable the latter Court 
to exercise, in regard to the matters directed by the order, such jurisdiction as either 
the Court which made the request, or the Court to which the request is made, 
could exercise in regard to similar matters within their respective jurisdiction. 
The Calcutta High Court held that in view of these provisions, it would have juris- 
diction to examine the witness, provided a letter of request was forwarded to that 
Court by the British Court. In jemandas Jhawar, In ге?, a similar question arose 
in respect of certain sale proceeds brought into the District Court at Delhi, which 
шын саси ignee in whom the property of the insolvent had been 

. The adjudicating Court, acting under section 126 of the Presidency Towns 
Insolvency Act, 1909, requested the District Judge of Delhi to act in aid under section 
50 of the Provincial Insolvency Act. The Court held : 

“ Perhaps if he (District Delhi) is asked to act in aid er section 50 of tho Provincial, 
Insolvency Act and section ide Hie Drceldeney leven Tesalvency Ace ne will tee bib way to rale 
over the amets to the Officjal Assignee, who alone can grant а discharge therefor.” 


The question of jurisdiction, therefore, is to be answered not with reference to terri- 
torial limits of a particular Court but with reference to the isions of the Insolvency 
Acts themselves, particularly in this case section Jy of the Provincial Insol- 
vency Act. 

It is true that normally without ап order of request under section 77, the District 
Munsif at Koilpatti will have no jurisdiction to deliver the property sold by the 


1. LL.R. 38 Ом]. 542. 2. LLR. 40 Gal. 78. 
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Official[Receiver in pursuance of an adjudication made by the Court of the District 
Munsif at Tuticorin. But the Court at Koilpatti will get jurisdiction to direct , 
delivery of such property if a letter of request to that effect goes from the Court of 
the District Munsif at Tuticorin. The Tuticorin Court may make an order for 
delivery and ask the Court at Koilpatti, by a letter, to give effect to the delivery 
warrant. 


The petition is allowed. No costs. 
V.K. —- Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justro Т. VENKATADRI. 
Krishnan Asari and another .. Appellanis* 
. U. LI 
Adaikalam and others -. Respondents. 
Motor Vehicles Act (IV of 1989) section 110-4A—Motor Accidents Claims Tribunal under—Claim for 
compensation — Tribenal (f bound by decision of criminal Court acquitting the driver of ths vekicle. 
Practics— Decision of a criminal Court—If binding on the Court trying a civil action. 
It is now wellsettled that any decision in a criminal case cannot be relied on as binding in a civil 
action founded on the same cause of action. The fact that the driver of a motor vehicle hay been 


itted by a criminal Coort is no ground for a Motor Accidents Claims Tribunal under the Motor 
Vehida Ant to damis a claim for compensation, 


Appeal against the order of the Motor Accidents Claims Tribunal (District 
Judge), Madurai, dated 17th April, 1962 and made in Claim Petition No. 40 of 
1962. ] i 


M. S. Sathar Sayesd and А. Ramanathan, for Appellants. 
C. Е. Louis of Albuquerque © Louis, for 2nd Respondent. 


R. Shaamugham, for 3rd Respondent. 
P. C. Kurian, for 5th Respondent. 


The Court made the following 


Orver.—This is an a against the order of the District Judge of Madurai, 

issing the petition of the appellants claiming a compensation of Rs. 3,000 for 
the death of their son caused by the vehicle MDU 5390 driven by the 2nd respon- 
dent, on the ground that the driver was acquitted of the charge under section 304-A, 
Indian P Code. Evidently, the learned Ju has not wed his attention 
to the case-law on the subject. It has been held in a number of decisions of this 
Court that any decision in a criminal case cannot be relied on as one binding in a 
civil action. Equally the findings in a civil proceeding are not binding on a subse- 
quent prosecution founded upon the same or similar allegations. 


In Venkatapath v. 1, a Bench of this Court ceive, MAE du and 
Sundaram Chetty, JJ., had to consider the question whether the decision rendered 
in a criminal proceeding is liable to be considered in a suit for damages for malicious 
_ prosecution. There, Curgenven, J., observed : 

e ose Saleen I am unable to agree that our Evidence Act justifies an examination of the j t 
of the criminal Court in ord*r to ascertain the grounds upon which the acquittal proceeded and the 
views taken by the trying istrate ofthe evidence. Under section 43 of the Evidence Act it appears 
to me that the Judgment can be used only to establish the fact that an acquittal has taken place as a 
fact in issue in the civil suit. I know of no provision of the Act which will justify the civil Court in 


taking into consideration the upon which that acquittal was based and upon this point Ї am 
in agreement with v. Слина * and Shubrati v. Skams-ud-din*, in the view that there is no 
such provision.” 

* A.A.O. No. 74 of 1963. 27th October, 1965 


a (1933) 65 MLJ. 146: ІТК. 56 Mad. 2. 9 Bom. LR. 1134, 
1. 3. . 713. 
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"This judgment has been followed by Mockett, J., in In re Chakka Jagga Rao1, who 
. made the following observation :— 

да сааш ш esae оен е оооу теси ванрвев соте 
victed or acquitted in а criminal Gourt is relevant only as to the fact of the conviction or acquittal 
and it is totally irrelevant on the question whether the conviction or acquittal was right that is to say 
whether the assault was or was not committed. In other words it ma record ofthe proccediog in a 
criminal Qourt and nothing more and a civi) Gourt should embark upon an inquiry it on tke 
same facts without being influenced in any vay whatever by the conclusion at which the criminel 
Court has arrived ; in other words, what may be a plea of ‘ axirafois acquit’ or ‘ amtrefois convict’ under 
section 408, Vect ed Cake nite ине кс be x cloner ne pi EM 


In Kutumba Rao v. Venkatar 3, a suit for damages for malicious prosecution, 
Somasundaram, J., се observations of Curgenven, J., in Venkatapathi v. 
Balappa*, and held : 

в It is the duty of the civil Court to consider the evidence adduced in support of the 


defendants! version and assess its value to find out if there is reasonable and probable cause,” 


In Anil Behari v. Lalike Bala Dassi*, the Supreme Court considered whether the 
previous judgment of Criminal Court convicting son for murder of testator is 
relevant rm subsequent proceeding for revocation of grant of probate. On this 
question the Supreme Court made the following observations : 

“ On this tue Ое have йыш бале Bank c the анана ада Дай 
sentence by the High Gourt in the Sessions trial that Clharu was the murderer. Though the 


t is relevant only to show that there was such a trial resulting in the conviction and sentence 
of to transportation for it is not evidence of the fact that Charu was the murderer. That 


question has to be decided on evidence.” 


In Hollington v. Е. Hewthorn & Co.5, an action arose out of a collision between two 
motor cars on the highway in which the plaintiff alleged negligence on the part 
of the defendant driver. с plaintiff sought to give evidence of a conviction of 
the defendant-driver of careless driving ап duda statement ee to a Police Constable 
by the driver of the plaintiff’s car after the collision. ion arose whether 
this evidence is admissible in a subsequent suit for dei gree pages 594 and 595, 
Goddard, L.J., observed : 

“ Even were it proved that it was the accident that led to the prosecution, the conviction 3 
no more than what kas just been stated, The Court which has to try the claim for damages knows 
nothing of the evidence that was before the crimmal Court. It cannot know what arguments were 
addremed to it, or what influenced the Court in arriving at its decision. Moreover, the issue in the 
Criminal Proceedings is not identical with that raised in the claim for damages. ‘Assume that evidence 
is called to prove that the defendant did collide with the plaintiff, that has only an evidential value 
on the issue whether the defendant by driving carelessly, caused to the plaintiff.......... 
So, on the trial of the issue in the civil Gourt, the opinion of the criminal isequally irrelevant.’’ 

Relying on these decisions, I am of the view that the order passed by the learned 

5 бе! is erroneous and a mistake in law. Therefore, I set aside the: order passed 

е learned District Judge and direct him to take up Claim Petition No. 40 of 
1562.2 his Hle and dispose of the same oh deri. 


R.M. Order sst asids ; 
Claim to be heard on merits. 





1. (1985) 68 ML.J. 660 : A.LR. 1935 Mad. 3. (1933 ) 65 MI. 146: LL.R. 56 Mad. 641* 
563 4. (1955) 8.С.Ј. 37 


| 8: A.LR. 1955 S.C. 566. 
| 2 (1950) 2 M.L.J.336 : A.LR.1951 Mad. (571). 
344. 5. L.R. (1943) 1 K.B. 587. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mm. Justice Т. VENKATADRI. 


The Mahalakshmi Oil Mills by its proprietors Dhanakeswari 
Rice and Oil Co. (P.), Ltd., and another .. Appellant 


- D. ; 
Employees’ State Insurance Corporation through its Regional 

Director, Madras-4 and another .. Respondents. 

rite н ин Insurance Act (XXXIV of 1948), section 40 (1)— Liability for contribution wnder— 
Number of employees in any fi ow computed. 

It по doubt true that several departments situated in one compound of the same factory will be 
treated only as one factory for the purpose of deciding whether the factory has in its employ the requi- 
red number of persons to attract the provisions of the Employees’ State Insurance Act. 

ESI. Corporation v. Sri Важи, (1560) 1 M.L.J. 257 : L.L.R. (1960) Mad. 322, followed. 


But the real question for consideration will still be whether all the working in the factory 
are the factory. Merely because certain persons in the sales organisation of & 
factory, which isa e entity, are found in the factory, it cannot mean that they аге also 
усев of the factory. contribution is claimed under the Act it must be shown that the e 
minimum number of persons аге in the factory on any of or incidental to or oon- 
nected with its work. A general , clerk or manager employed To r ee 
textile millcannot be deemed to be workmen . employed bythe millas the man agency isa 


separate entity and have nothing to do with tbe manufacture of the t с products. 

ESI. Gorporation v. Ganapathi, at ets 143 : AIR. 1961 Mad. 176 ; E.S.I. Corporation 
v. С. Н. Raman, (1957) 11.1.7. 267, fol > 

Appeals against the order of the First Assistant Judge, City Civil Court 
Madras, dated 18th March, 1963 and made in E.I.O.P. Nos. 2 and 44 of 1962. 

Sundararajan for Sundararajan, Sivaswam and M. Khaja Mohidesn, for Appellant. 

M. Chinnappan for the Government Pleader, for Respondent. 

The Court made the following | 

Opper.—Both these appeals arise under the Employees’ State Insurance Act. 
The appellant herein is the Mabel! the Employees" Sos Torur business of 
man of oils in the city of Madras. The Employees’ State Insurance Corpo- 
ration, through its Regio Director, called upon the appellant to contribute 
employee’s share of contribution as under section 40 (1) of the Employees’ 
State Insurance Act at rates provided under section 39 read with Schedule I of 
the Act, for a period commencing from 6th September, 1960 to 28th July, 1962, 
approximately amounting to Rs. 1,138. As the appellant has not id this amount 
the Employees’ State Insurance Co tion have filed the application, E.I.O.P. 
No. 44 of 1962, out of which C.M.A. No. 223 of 1963 arises. ually the appellant 
filed E.LO.P. No. 2 of 1962, out of which C.M.A. No. 222 of 1963 arises, for a 
declaration that it is not liable to pay the contribution as claimed by the Employees” 
State Insurance Corporation. 


When the matter came ар before the Tribunal, the First Assistant Judge, City 
Civil Court, evidence was adduced by the appellant that there were not twenty 
persons working in the factory as claimed by the Insurance Corporation, but on 
the other hand there was another organisation called Tarakeswari Oil Mills which 
is a separate entity and te unit dealing with the sales of the ucts of 
Mahalakshmi Oil Mills. e two concerns are situated in two buildi within 
the same compound. The a pellant contended that only 14 persons were working 
in Mahalakshmi Oil Mills an six working in the Tarakeswari Oil Mills. Therefore 
so far as Mahalakshmi Oil Mills is concerned the Employees’ State Insurance Corpo- 
ration has no jurisdiction to ask the appellant to contribute the employer's share 
as coming within the definition of factory in this Act. On these pec cia: parties 
went to trial and evidence was let in to rove that the appellant and Tarakeswari 
Oil Mills are two different entities an they are not one and the same. When 
e maa ———_—__ 


* A.A.O. Nos, 222 and 223 of 1963. 27th October, 1985, 
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P.W. 1 was in the box he said that Tarakeswari Oil Mills are also proprietors o 
Mahalakshmi Oil Mills. Evidence was also adduced regarding separate attendance S, 


registers for the workers but in the attendance only one name, Mahalakshmi — ^« 
ОП Mills was given but not the other mill. bv 


R.W. 1, the manager of the Employees! State Insurance Corporation, when 
he visited and inspected the premises saw 20 persons employed within the compound. 
On this evidence the learned City Civil Judge came to the conclusion that as there 
are twenty persons in both the mills the appellant is liable to pay the amount as 
claimed by the Employees’ State Insurance Corporation. It is against this judg- 
ment the appellant has preferred the above eid two appeals. 

The actual point that has to be considered is whether there are two different 
entities or one organisation. No useful purpose will be served in considering 
whether there are two different entities because in the decision in Employees? State 
Insurance Corporation v. Sriramudu!, their Lordships held that even though there are 
several departments situated within the same compound of a studio still it was a 
factory under the Employees’ State Insurance Act. Therefore I come to the con- 
clusion that there is abundant evidence on record to show, that tho Tarakeswarl 
Oil Mills may be a sales organisation still it is a unit of i Oil 
Mills. But still the important question that has to be considered in this case is 
the claim of Mahalakshmi that people working in the Tarakeswari Oil Mills cannot 
be considered to be employees because they are all connected with the sales organi- 
sation. If those people are excluded then certainly Mahalakshmi Oil Mills cannot 
be called upon to contribute as it has got only fourteen workers. There is some 
force in the contention urged by the learned Counsel for the appellant. In Employees? 
State Insurance Corporation v. Ganapathi, while considering whether a general super- 
visor, assistant secretary, supervisor in charge of managing agency of a textile mill, 
a clerk, a 1 clerk, all employees of a textile managing agency, are employees 
within the definition of the term in the Employees’ State Insurance Act their Lord 
ships held that these people do not come within the definition of a workman under 
the Employees’ State Insurance Act on the ground that it is a separate entity and 
they have nothing to do with the manufacture of the textile products and held that 
the Act is not applicable as far as they are concerned. 


There is a decision of Gajendragadkar, J., as he then was, Employees? State 
Insurance Corporation v. C. Н. Raman?, on this point. While considering the defini- 
tion of ‘ an employee’ under the Employees’ State Insurance Act the learned Judge 
observed : 


“It must be shown that he has been employed on any working of, or incidental or preliminary to, 
or connected with the work of the factory.” 
Therefore the learned Assistant Judge of the City Civil Gourt has not considered 
this aspect of the case when there is evidence or sufficient material on record to 
decide whether the persons worlang in Tarakeswari Oil Mills are employees within. 
the Employees’ State Insurance Act. Therefore this matter has to go back to the 
Tribunal, whoever he is, dealing with it to decide whether the persons working in 
Tarakeswari Oil Mills are employees within the meaning of the term in the 
Employees’ State Insurance Act. 

Thé appeals are allowed and the matter is remanded to the Tribunal. 


R.M. Appeals allowed? 
. Matter remanded, 


ААА 
1. (1960) 1 M.LJ. 257: LL.R. (1960) Mad. 


176. 
3. (1957) 1 L.L.J. 267. 
2. (1961) 1 MLJ. 143 : ALR. 1961 Mad. 
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2^ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f Present :—Mnr. Justia М. ANANTANARAYANAN. 
^  Jayam Ammal .. Petitioner® 
D. 
"The Municipal Council, Kumbakonam by its Commissioner 
S. R. Gopal Rao .. Respondent. 
Madras District Municipalities Act (У of 1920), section 89 (1) (a) and (b) —Scops of—Recoastruction 
qf а bwilding—Notice of compleion—I[f to bs їл wiuiag—Oonsr, if аза wim entitled to аяу rimission of 
tax enhanced on such reconstruction : 


Under section 89 (1) (a) of theMadras District Municipalities Act where à building is recons- 
tructed the owner is bound to give notice thereof to the Executive Authority within fifteen days from 
the date of completian of sach work. The notice con ted under the sub-section need not neces 
sarily be in-writmg. Even an informal intimation is ient notice under the provision. 

If such notice is given and if the date of completion falls within the last two months of a half-year 
the owner willbe entitled under section 89 (1) (6), toa remission of the whole of the tax or the enhanced 
tax payable in respect of that half-year. 

Petition under section 25 of Act (IX of 1887) praying the High Court to revise 
the Decree of the Court of the District Munsif of Kumbakonam dated 25th 


July, 1962 and passed in S.C.S. No. 172 of 1962. 
С. Ramaswamy, М. А. Sadanand and R. Sadagopan, for Petitioner. 
A. Raman and S. Subramaniam, for Respondent. 


The Court delivered the following 
Jupament.—This revision proceeding is by the plaintiff in Small Cause Suit 
No. 172 of 1962 against the defendant-Municipality (Municipal Council, 
Kumbakonam) for recovery of a sum of Rs. 284-58 under the following circumstances. 
"The plaintiff claimed that she was the owner of the building in T. S. No. 5/908 
in Sri Nageswaran North Street, Kumbakonam, and that the building was assessed 
to a half-yearly property tax of Rs. 29-53 prior to lst October, 1960. Subsequently, 
the plaintiff obtained a licence for reconstruction of her building under the relevant 
provision of law. There has been some controversy about the precise date on which 
the reconstruction of the building was really completed by the plainüff оаа 
petitioner). She seems to have advanced a case that this was by the end of March, 
961, while the et Masi ad ut forward the plea that the reconstruc- 
tion was completed by 6th 1961. Ultimately, the trial Court found, on 
the merits of the evidence, that the reconstruction was completed by 6th March, 
1961, and we may take this as a conclusive finding of fact. 
Admittedly, on 6th March, 1961, the Building Inspector of the Municipality 
the completed or reconstructed premises, and made a report upon the 
enhanced value of the property due to the improvements. This report Exhibit 
B-7) is on record. 


Rule 4 of Schedule IV of the District Municipalities Act enables the Munici- 
paliy, under such circumstances to issue a notice, and to follow а procedure which 
could culminate in enhancing the half-yearly assessment, though this may occur 
between the two quinquennial revisions. In the present case, the Municipality 
issued such a notice on 17th June, 1961, and the revision petitioner submitted 
objections thereto on 26th June, 1961. Ultimately, the Municipality enhanced 
the assessment on 10th August, 1961 from Rs. 29-93 to Rs. 295-61, virtually ten 
timesor more. The eo paid the demand under protest, and instituted a 
statutory appeal to the Taxation Committee. This appcal was dismissed, and 
the plaintiff instituted the suit for recovery of the particular sum o: instalment 
paid under protest, namely, Rs. 284-58. 

The defendant-Municipality seems to have filed a written statement, in which 
ome objection was taken to the maintainability of the suit and to the forum. 
+ _— ——  _——————-——— ———-——— 

*(.R.P. No. 2290 of 1962. BEWA v 1st November, 1965. 


IJ JAYAM AMMAL у. MUNICIPAL COUNCIL (Anantanarayanan, J.). M 


But I find, from the judgment of the Court below, that these matters were not ^ 


pressed at the trial, and they have not been gone into and adjudicated upon. For 
these reasons, I shall assume that the suit was maintainable, and that the Court 
had the requisite jurisdiction. Learned Counsel for revision petitioner advanced 
certain arguments in support of the claim of the plaintiff, which relate to the validity 
of the assessment itself. According to learned Counsel, though the Municipality 
purported to follow the procedure laid down in rule 4 of Schedule IV, a reasonable 
opportunity was not given to his client to show cause against the enhanced assess- 
ment. Further, the assessment was arbitrary, and such an enhancement amounting 
to ten times the original assessment, is not contemplated by law. I must make it 
clear that I am not proceeding into any of these grounds, and that they are strictly 
notn for the disposal of the revision petition. I must also emphasise that, 
the suit itself related o ше recover, oF this pasticllar instalment oF tax id 
under protect, and it did not directly attack the validity of the assessment. ће 
parties must be left to their separate remedies, if, and when those remedies are 
pursued by them as advised. 


As the matter now stands, it relates simpliciter to section 89 (1) (a) and (b) 
of the District Municipalities Act. Under section 89 (1) (a) if such a building : 
is reconstructed as in this case, the owner is bound to give notice thereof to the 
Executive Authority within fifteen days from the date of completion. Under section 
к, (b) if that date falls within the last two months of a half-year, the owner 

Ш be entitled, subject to his giving notice under section 89 (1) (a), to “а remission 
of the whole of the tax or enhanced tax, as the case may be, payable in respect of 
the building only for that half-year.” 


The learned District Munsif dismissed the suit on the ground that section 89 

(1) (6) of the Act could not be invoked by the plaintiff, because the plaintiff did not 

ive the requisite notice. Оп the facts and in law, thisis unsupportable. 'The 

Court below obviously thought that a notice in writing should be given, within 

the period specified, in the statute. The law does not say so, and the Court below 

isinerror. The decision of the Supreme Court in Nilkantha v. Kashinath}, is authority 
for the view that where the word ‘ notice’ alone occurs, in any such context; 

“ It means not only a formal intimation but also an informal one. Similarly, it (Legislature) must 

be deemed to have in mind the fact that service of а notice would include constructive or informal 

notice,” 


On the facts of the present matter, there can be no doubt whatever that the 
defendant-municipality had the requisite notice. Actually, it was the case of the 
plaintiff that the concerned officer of the Municipality was orally informed about 
the completion of the reconstructions. That would appear to be the truth, for 
the Building Inspector did i t the reconstruction the same day after the comple- 
tion (6th , 1961) Aud Rd conor (Exhibit B-7) is on record. Even a very 
informalintimation would do, as the purpose of the statute is to protect the 
Municipality, where it is deliberately kept in ignorance of the completion of the 
reconstruction, beyond the specified period. It is incontrovertible, that, in this 
case, notice was given, and hence the plaintiff is indisputably entitled under section 
89 (1) (6) of the Act to a refund of the entire tax for the concerned half-year, 


I accordingly allow the revision, and decree the suit for this relief alone, namely, 
Rs. 265-68 whieh was the amount finally claimed in the suit, after the plaintiff 
had given up a small claim in respect of the ing half year. The question 
of the validity of the assessment is explicitly excluded from the purview of this 
decision. The parties will bear their own costs throughout, 


К. M. —— у Revision allowed. 





1. (1962) 15.0. 588 : (1962) ME (8.0) 1962 3.0. 666. 
263: (1962) 1 An.W.R. (8.0) 263: A.LR. 
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IN THE HIGH COURT OF JUDICATURE АТ MADRAS 
(Appellate Jurisdiction) 


Present :—Mr. Р. CHmaNDRA Rzxppv, Chief Justice, AND Mr. Justicg M.. 
NATESAN. = 


Valathar Mooppanar and others , "s e Appellanis® 
D. 

The Board of Revenue, Madras, by the Commissioner of Settle- 

ments, Madras, and others Respondents. 

Madres Estates (Abolition end Goxersion into Footmeri) А (XXVI 7 1948), 5 Sections 3 (Б) and 11— 
Ryotwari paita cannot issue in respect of в tank. 

Section 11 of tho Madras Estates (Abolition and Conversion into Ryotwarl) Act, which is the only 

ics NG en suos desidia bt leukemia жүр ща 

ros to быш в para ia respect of a tank. It is manifest from section 11 that а patte can issue only: 
in соз and it is too much о сопіспа thata tankis а ryoti land it is plain" from 
d land іо the Madras Estates Land Act that a tank is outside the of ryoti 
land. ты aar from: section d тату нашка to such rights aa were Com 
ferred on him under the Madras Estates (Abolition and and Gonversin into Ryotwar) and that Act 
does not contemplate the шше of a ryotwari patta in respect of а tank. 

' Appeal under clause 15: of the Letters Patent against the Order of the 
Honourable Mr. Justice Veeraswami dated 19th March, 1963, and made in the 
exercise of the Special Original Jufisdiction of the High Court in Writ Petition 
No. 1436 of 1961 presented under Article 226 of the Constitution of India to issue 
ooit ol arerin ee the records relating to Board’s Ref. S.E. (BL.) 1727 of 
1961 and quash the said order dated 6th October, 1965, and made therein. 


V. Vedantachari, for Appellants. 
The Additional Government Pleader, for Respondents. 
The Judgment of the Court was delivered by 


Chandra Reddy, ee is an appeal against the Judgment of our earned 
brother, Veeraswami, , declining to remove on certiorari an order of the Board 
of Revenue a at of the Director of Settlements who, in his turn, affirmed 
the order of the Assistant Settlement Officer refusing to ta ryotwari, pos to 
the appellants under section 11 of the Madras Estates Abolition Act. 


The facts rise to this zt are shortly these. Musalavanodai, which 
was а part of Zamindari, was granted on a ent cowle to the 
кымы i ile A Vida appellants W pa i Katama Nachiar of Sivaganga on Е 
fixed rental of Rs. 37-2-0 per year. е document recites that this village with 
wet and dry lands was lying waste for sometime on account of litigation in respect 
of the Zamindari and that the Rani felt that the estate could not profitably under- 
take the of the tank, which was the source of irrigation to these lands, and, 
whose b were breached, and that, the grantee could repair the bunds and 
enjoy the lands wr wet and dry, on pa аы indicated in that document. 
Subsequently, the grantee appears to the irrigation source and brought 
the lands under cultivation. 


After the abolition of this estate the appellants invoked section 11 of the Estates 
Abolition Act for the grant of а ryotwari patta for the wet and dry lands comprised 
in the village. They also sought a similar relief in regard to this tank which measures 
about 90 acres of land. This request of the appellants was rejected by the Assistant 
Settlement Officer on d that no ryo tta could issue in respect of 
а tank. This was affirmed by the Director of бы jas ents whose revisional juris-. 
diction was invoked by the appellants. The further revision to the Board was 
unfruitful. The Board of Revenue expressed the view that the tank was not included 
in the holding and as such any improvement effected to the tank did not clothe 
the appellants with a right to claim a ryotwari patta in regard thereto. The Board 





«У.А. No. 370 of 1963. $rd' November, 1965. 
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also expressed the opinion that the appellants were entitled only to such righ 
as were conferred on them under the Abolition Act and that the Abolition Act 
does not contemplate the issue of a ryotwari patta in respect of the tank. It is to 
quash this order of the Board of Revenue that the writ petition giving rise to this 
appeal was filed by the aggrieved ryots. 


Our learned brother Veeraswami, J., concurred in the opinion of the Board of 
Revenue that the tank was not included in the holding of the appellants and as 
guch section 26 of the Madras Estates Land Act was unavailable to them. It is 
this conclusion of our learned brother that is assailed before us by Sri Vedantachari, 


Although Sri Vedantachari ed at some length on this question, he wants 
река inion on this aspect of the matter as it is sufficient for us 
to dispose of this Appeal on the basis of section 3 (g) of the Abolition Act read with 
section 11. We think we can dispose of this appeal on the short ground that section 
11, which is the only provision which could be resorted to-by the ryots for the issue 
of а ryotwari patta, does not enable the ryots to obtain a patta in respect of a tank. 
Section 3 (g) recites : = 6 

“ An ts i which accrued in the estate, to person before the notifled 
date с гады ether үтүе оик aud and shall not be 
enforceable against the Government or such landholder, snd every such ‘person be entitled only 
to such rights and privileges as are recognised or conferred on him by or under this Act. ” 

This provision of law makes it abundantly clear that the ryots have to seek their 
rights and remedies within the four corners of the statute. Any rights which are 
not recognised by the Act, cannot be enforced. 

And, the only provision which deals with the issue or grant of patta is section 
11 of the Act. t section eancts : 

“11. Every ryot in an estate shall, with effect on and from the notifled date, be entitled to а 
ryotwari раба in respect of — 

(a) all ryoti lands which, immediately before the notified date, wate cee included or ought 
tp Rave been properly inclulied in his holding sid ИШЕК ae evar pat lands ос lands in respect 
iure аня or some other person is entitled to а ryotwari patta under any other provision of 

(b) all lanka lands in his occupation immediately before the notified date, such lands having 
been in his occupation or in that of his predecessors-in-title. 

Continuously from the Ist day of July , 1939.” 


Since the proviso plays no part in this enquiry it is not necessray to extract it. 

It is manifest that a patta can issue only in respect of ryoti land, and, it is too 
much to contend that a tank is ryoti land. 

* Ryoti land ” is defined in the Estates Land Act thus: 


© Ryotiland’ means cultivable land in an estate other than private Land but доз not include :— 
(a) beds and bunds of tanks and of supply, drainage surplus or irrigation channels ; 
(b) threshing-floor, cattle-stands, village-sites, and other lands situated in any estate which аго 
set apart for the common use of the villagers ; 
(c) lands granted on service tenure either free of rent or on favourable rates of rent if granted 
‘before the passing of this Actor free of rent if granted afterthatdate,so longastho service tenure 


It is plain from this that a tank is outside the purview of ryoti land. That being 
во, we can have no hesitation in rejecting the argument of Sri Vedantachari that 
& ryotwari patta should issue even in respect of a tank. 

In these circumstances, no exception could be taken to the orders of the Tribunal 
which negatived the claim of the appellants for the issue of a patta. In our opinion 
our learned brother Veeraswami, J., has rightly declined to interfere with those 
orders. 

Sri Vedantachari wants us to observe that our judgment should not stand in 
the way of his invoking section 19-A of the Abolition Act. We do not think it neces- 
sary to add to what our learned brother has already said in this regard. 

In the result the appeal fails and is dismissed with costs, Advocate’s fee Rs. 150. 


VR . Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
4 Present :—Mn. }онттаЕ Т. VENKATADARI. 


Petroleum Workers’ Union, represented by the General . 
Secretary Petitioner * 


v. 
M/s. A. Mohamed & Co., Madras .. Respondent. 


Madras Buildings Lease and Rent Gontrol Act (ХҮШ of 1960), section 10 (2)—Sab-letting—What constitu- 
tes— Additional accommodation needed by the Relevant dats. 


lessee is in ion and does not part with pomession'there isno breach of covenant against sub- 
letting. erring @ mere or licence to us а part of the demised ises by another 
when the lessce retains legal of the premises, will not amount to letting. A person 


may abstain from parting with posession o { а premises although he allows another to use them. If 
there is anything in the nature of a right to concurrent user there is no parting with possession, 

In deciding the bons fides of а landlord for additional accommodation the Court has to consider 
the circumstances as on the date of the proceedings by which the Gourt is asked to make an order. 


Petition under section 25 of House Rent Control Act (XVIII of 1960), praying 
the High Court to revise the order of the Chief Judge, Court of Small Causes at 
Madras dated 23га December, 1964, and made in H.R.A. No. 87 of 1964 (H.R.C. 
No. 3511 of 1962 on the file of the Court of the Rent Controller (Chief) Madras). 


S. Mohan Kumaramangalam, for S. К. Rajavelu, Manicka К. Ramalingam and 
С. M. Ramachandran, for Petitioner. 


К. С. Ramasawmi Ayyangar and К. R. Krishnaswamy, for Respondent. 
The Court made the following 


ORDER :—This Revision Petition arises out of ings before the House 
Rent Controller, Madras. The respondent-landlord filed an application, under 
section 10 of Act XVIII of 1960, for eviction of the petitioner-tenant on the ground 
that the petitioner had sub-let the premises to various other unions who committed 
nuisance acts of waste using the building for p ses other than that for which it 
was leased, and also on the ground that the landlord required the portion bona fide 
for his own use and occupation as additional accommodation. The petitioner is the 
Petroleum Workers’ Union, represented by the General Secretary. According to 
the respondent-landlord, contrary to the terms of the tenancy, the petitioner-union 
used to allow its sister-unions to conduct their meetings, that such meetings were 
noisy and stonmy causing nuisance to the occupiers of the other portions of the pre- 
mises, and that they had sub-let the premises to the other unions collecting rents 
from them. The other ground alleged by the landlord was that the-portion in 
the occupation of the petitioner was required for additional accommodation for the 
various purposes of the business since the building which they till then occupied had 
become dilapidated and had to be pulled down. . | 

The petitioner herein resisted the petition, on the ground that the original 
tenancy was in the name of Standard Vacuum Employees’ Union and after amal- 
gamation with the Caltex Employees Union they were known as the Petroleum 
Workers’ Union, that the respondent herein was aware of the several changes, 
and that the landlord was also aware that the tenancy was taken nominally in 
the name of the Standard Vacuum Employees’ Union while in fact it was to 
cover various other unions which had their registered office at the premises, The 
tenant also alleged that they had aright to conduct the meetings as tof the 
tenancy, that the meetings were conducted with a sense of decorum an discipline 
and that it was incorrect to say that there was nuisance or act of waste. Finally the 

titioner alleged that the premises occupied by them would bs totally unsuited 


or the occupation of the petitioner. On these pleadings the parties went to 
trial before the House Rent Controller, Madras. 
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The two important questions that arose before the Rent Controller and before 
the appellate authority were whether the petittoner sub-let the premises in their 
occupation and whether the ent- ord required the premises for his own 
use and occupation. Both the Rent Contrloller as well as the appellate authority 
found that there was a case of sub-letting by the tenant and that the respondent re- 
quired the portion occupied by the tenant, for additional accommodation. 

. A Against the order of eviction by the Courts below, the tenant-Union has 

this Revision Petition. The important points that arise for consideration, on the 
facts all in the petition and on the evidence adduced before the Rent Controller, 
are whether there is а case of күне and whether the landlord requires the 
portion in the occupation of the tenant for his own use as additional accommodation. 

A sub-lease is a demise by a lessee for a lesser term than he himself has. Ev 
lessec, however, short his term may be, may make a sub-lease unless he is restrained 
by the contract of the tenancy from sub-letting. If the demise is for the whole 
term or for a period beyond the term, it amounts to assignment, If the lessee divests 

vau Sear niin, tiia the demised property and he has no right to have 
' possession delivered up to him. It is true that a covenant against sub-letting will 
restrain the assignment, but a mere covenant against sub-letting does not prohibit 
underletting a part of the premises. As long as the lessee remains in possession, 
he may permit another person to use the demised premises without committing a 
breach of covenant, namely, not to assign, underlet or part with the possession of 
the demised premises. In the Court of Appeal, as early as 1897, a case of landlord 
and tenant was decided. That case Peebles v. Crosihmaile!, is frequently cited in 
almost all the text books, whenever, a question arises when the lessee in possession 
of the premises allows another person to be in possession. In that case, the plaintiff 
took a lease of a building. The lease contained a proviso for re-entry by the lessors 
in case of a breach of the lessee’s covenants, and one of those covenants was that 
the plaintiff should not assign, underlet or part with the possessión of the demised 
ises without the previous licence in writing of the lessors. After the original 
essee’s death, his executors sold the premises and business to a limited company. 
The property was not assigned and a licence to assign or with the possession 
was obtained from the lessors. When it was contended that there was a breach 
of the covenant, Lord Justice Lindley said : ; | 

* No doubt they (executors of tho 1ешео) let tho to possession, but did not 
аот Mutuel Алу а lemecs had а Pith 
possession they had committed no breach of the covenant. ” А 
The principle laid down by Lord Justice Lindley has been consistently followed 
in almost all the cases arising in the Court of Appeal and House of Lords. In 

‘ackson v. Simons?, the etor of а night-club who was carrying on business 
eath the basement o Abo requested the lessee of the ground floor to give him 
persion to use the front portion of the shop between the hours 10-30 р.м. to 2.А.м. 
or sale of tickets and admission to the club. In an action for breach of covenant, 
Justice Romer observed at page 380: 

“Ifthe arrangement constituted an underdetting it must have conferred upon Mr. Barren some 
estato or interest in the land, and this, in my opinion, was not tho effect of the arrangement. All that 
es a TE оров Benen WI MU orc Dele ere реле Пе to use et nk of the 


Nemes was Thedefendant morcover retained the legal possession of the whole of the 
premises at all material times........ ad y 


In Chaplin v. Smith?, also a leading case on the subject of covenant, the lessee assigned 
his business to a company of which he was the managing director and in which he 
PORDENONE САН re Карсы RR GNU ULCUS dM. Seat Е газа 
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held a controlling interest. Subsequently a second company was formed of which 
the lessee was the managing director and which took over the business, assets and 
liabilities of the first company. When the plaintiff claimed possession of the land 
for breach of a covenant, following the principles laid down in the cases mentioned 
supra, Warrington, L.J. observed at page 2 208: 

“ On these did the appellant part with possesion of the ? Certainly he never meant 
to do so. Me ee ыу os held in law р have done DT s the absence o authority Ishould 


say that à man Exod ра е de possemion of premises although he allows another to use 
them, and that then he does not commit a breach of this covenant. ” 


In Stsning v. Abrahams1, where the lessee allowed another to erect an advertise- 


ment hoarding against the front wall of the lessee’s house, Farwell, J., observed 
at page 473 : 
“A lessee cannot be said to part with the possession of any of the premises unless his agreement 


with his licensee wholly ousts him from the legal на ыкы If there is anythmg in the 
nature of a right to concurrent user there is no parting wit 


Fea on Landlord and Tenant, 6th Edition, at page с summarised the law on the 
subject in the following words: 
“The mere act of letting other persons into possesion by the tenant, and permitting them to use 


the premises for their own purposes, is not, so long as he retains the legal possession himself, a breach 
of the. covenant. 


As far as our High Court is concerned, in G. Rangamannar v. Desu Rangiah*, а lessee 


.was carrying on business in a rented premises and he entered into a partnership 


with another for carrying on business in onions. The leasehold interest was not 
transferred to the partners. When the landlord started proceedings against the 
tenant on the ground that the lessee had sub-let the premises to another firm, Subba 
Rao, Ј., ina well-considered judgment, after reviewing the English cases cited 
above, observed : 


“ The mere fact that another is allowed to use the нез while the lessee retains the legal pomes- 
sion із not caough to create a sub-lease ............ “еч erefore to create a lease or sub-lesse а neta to 
exclusive posession and enjoyment of the property should be conferred on another.” 


Following the principle laid down in the cases cited, I have to hold, contrary to 
the finding of the Courts below, that the petitioner-tenant never parted with the 
legal pose to the other sister unions, even though they gave them permission 
to hold their meetings and to use the premises. This would not саа amount 
to sub-letting in the law of the landlord and tenant. 


In regard to nuisance alleged by the landlord, there is not much of a discussion 
or evidence adduced to prove that there was nuisance or acts of waste committed 
by the petitioner-Union. 


In regard to additional accommodation required by the landlord, it is necessary 
to state some more facts. The suit premises has two entrances, one in Angap 
Naicken Street and the other in Linghi Chetti Street. At the time of ta e 

, the respondent stated in the petition that the portion of the building 
in their occupation had become dilapidated and had to be pulled down and that 
therefore it had become necessary to require the portion under the occupation 
of the petitioner-Union. The respondent specifically stated then that the additional 
сад ие was for the various purposes of their business. But when P.W. 1, 

er of the respondent-firm, came into the witness-box, he said that the portion 
of the same building had been pulled down for reconstruction before filing of the 
petition, that a part of it had been reconstructed just to accommodate their office , 
that they were residing there in an uncomfortable stage and that they wanted to store 
hardware and household furniture о to them. When P.W. 1, was recalled 
and cross-examined, he stated that one of the big rooms was occupied by his brother, 
that they had stored their samans like domestic furniture in the other three rooms 





1. LAR. (1981) 1 Gh. 470, 2. (1952) ] MLJ. 652. 
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and that they wanted the petitioner’s ро of the premises for their domestic and 
residential QUEE Now learned Counsel for the petitioner contended before 
me that in the original petition the бы quaes wanted the portion for their business 
purposes but in their depositions th stated that they required the portion for 
domestic and residential purposes. dn such а case, it is the duty of the Rent 

. Controller to ascertain the reasonableness and the bona fides of the landlord as on 
the date of the institution of the petition. As observed by Lush, J., in Harcourt v. 
Lowe}, the only time which is necessary to consider in order to ap ly the provisions 
of the Act is the time when the Court is asked to make the lee Similarly in 
Burman v. Woods!, Sofmervall, L.J., observed : 


“The Court has to direct its mind to the date of the proceedings and the evidence which it hear’ 
at the time, and clearly that is the date on which its order is drawn ир............ > 


In that case, it was also observed that the altered circumstances must be taken into 
consideration in moulding the order. What is reasonable requirement is, of course, 
a question of fact and it depends upon the circumstances of each case. It connotes 
something more than desire although much less than absolute necessity, and the 
landlord must have a genuine present need for the portion, Aman may say that 
such and such are his requirements, but the Court must objecti consider the full 
circumstances of the case. In the instant case, I feel that the Courts below have 
not у concentrated оп the question of additional accommodation i 
by the respondent herein, and, for that purpose, I remand the application to the 
House Rent Controller for a decision on that point. The Rent troller could 
make an inspection of the premises, if necessary. The parties may be permitted to 
amend their leadings if necessary, and also adduce fresh evidence on this aspect 
of the case. e House Rent Controller will then dispose of the application on its 
merits, 

In the result, the Civil Revision Petition is partly allowed. In the circumstances 
each party will bear its cost throughout. ' 


R.M. ——— Revision Petition partly allowed ; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mnr. Justiog M. NATESAN. 
Eleaverthi Nadipabha alias Ramaswami Raju and others ..  Petitionsrs* 
о. 
Elavarthi Pedda Venkataraju C20 Respondent. 

Givil Precedure Gods (V of 1908), Order 23, rule [—Applicability—Suit for declaration and injunciion — 
Glaim ef exclusive possession allotied under a compromise decree for partitvon—Feilure to preve suit pre- 
perty as an tiem of ths ition decres—Powsrs of appellate Court. 

A suit for declaration and injunction was filed by the plaintiff alleging, he got his title to the suit 
property капу i decree in а partition suit, that he was іп exclusive possesion of the 
same. c defendant denied that it was so divided. The trial Court found that the plaintiff could 
not correlate the suit property to any item in ihe prior decree and dismissed the suit. appeal the 
agence таза granted permission to plaintiff to withdraw the appeal and suit with liberty to 

c a fresh suit. 


On revinon to the High Gourt against the said order granting permission under Order 28, rule 1, 
Civil Procedure Code : 


Held : Itis ımpomble to hold (on the facts appearing) that the suit failed by reason of any techni- 
cal or formal defect and not on the merits of the case. 


The appellate Courts should be slow and cautious to exercise шере» under Order 28, rule 1, 
and permit а defeated plaintiff to withdraw his suit with li to a fresh suit and reagitate the 
matter over once again. When the defect, if any, could be by an amendment the Court should 
not ordinarily permit the withdrawal of a suit with liberty to institute a fresh suit. 








]. 95 T.L.R. 255. `2. LR. (1948) 1 KB. 11. 
* Q.R.P. No. 1176 of 1963. 8th December, 1965, 
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ue ctition under section 115 of Act V of 1908 pra the High Court to revise 

å the Order of the Court of the Subordinate Judge of Vellore dated 30th November, 
1962, and made in I.A. No. 153 of 1962 in Appeal Suit No. 846 of 1961 (O.S.'No. 
233 of 1960, District Munsif Court, Sholinghur). 


Т. T. Vijayaraghavan, for Petitioners, 


R. Shanmugham, for Respondent. 
The Court made ‘the following . 
Oznzn :—The defendants in a suit which was permitte to be withdrawn at 
the appellate каке with liberty to file а fresh suit аге the petitioners before me. 
The suit was filed by the plaintiff for a declaration and injunction on the averment 
inter alia, that in an earlier partition suit wherein there was а compromise decree 
Exhibit A-2 the suit property fell to the share of the plaintiff, and that while the 
plaintiff had: been in separated and exclusive possession of the same, the defendants 
without any right threatened to cut and carry away the crops. According to the 
defendants am other pleas it was contended that the suit pro was not 
divided. ‘The trial Court came to the conclusion that the plaintiff failed to 
prove his exclusive right to the property. In the plaint the suit properties ead 
survey numbers, In correlating it with the compromise decree the plaintiff 
to an item of the extent of 3 acres and 37 cents shown as Sawdabavi Kindamadi 
east of the Sowdabavi well. The trial Court came to the conclusion that this item 
оп -its view of the evidence was in к village whereas according to 
the plaintiff the suit po was in Karikal Vi . Onap eer?! the plaintiff, 
on an application evidently made tothe Court by the plain iff the learned 
Subordinate Judge has taken the view that the suit has failed by reason of the 
discrepancy which is a defect formal in nature. I am unable to understand how 
the learned Subordinate Judge has considered the failure of the suit as on a technical 
or formal ground. It cannot be ignored that the suit is for injunction by a 
in exclusive possession. ‘The plaintiff himself in such a case would have 
no difficulty in setting out the property correctly and describing it accurately in the 
. plaint. One may therefore presume that the plaintiff has attempted to give all 
such particulars as-he could give with reference to the property which according 
to him was in his exclusive possession and was attempted to be trespassed upon. 
'The difficulty he found was in correlating the plaint item with the partition decree 
under which he claimed exclusive title to the same. If by reason ашу inaccurate 
description in the plaint of the property, correlation became difficult the proper 
thing would be to apply to the Court to amend the schedule to the plaint so to des- 
cribe it property actording to the realities. Ifin spite of rectification of the descrip- . 
tion the plaintiff cannot correlate the suit property with any item which has been 
allotted to him exclusively, in the compromise decree, then the plaintif fails on 
merits. If the description in the plaint is accurate and the difficulty is the descrip- 
tion of the same pro in the com ise decree then it is a matter for evidence. 
According to the trial urt, the plaintif has failed to correlate the item in the 
suit with the items which had been exclusively allotted to him in the partition. 
One cannot say that the suit in the circumstances has failed in the trial Court by 
reason of any formal defect. The appellate Court should be slow and cautious | 
to exercise the well under Order 93. rale. L and permita defeated ‘plant to 
wir ama то аео Par m E the matter over once 
in. When the defect, if any, could be cured an &mendment, the Court 
should not ordinarily permit the withdrawal of & suit with liberty to institute a 
fresh suit. - ў 
A і А 
Learned Counsel for the petitiotier referred me to the decision of this Court 
in Venkata v. Nimmakayala!, where Panchapakesa Ayyar, J., observes : 
“ Any Court allowing а party to withdraw from a mit with liberty to file a fresh suit at such a late 
stage as this, after arguments also have been addressed in appeal, is bound to give satisfactory 
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ing within Order 23, rule 1, Civil Protedure Code. The lower appellate Court has umdoubtediy > 


failed to doso. Itis not clear what it meant by saying that the suit was defective for want of a proper 


aketch showing the disputed rastha andthe situation of the various lands which in the 
evidence. There were two sketches before it, namely, the plan filed by tho plaintiff with his 
раш and the plan filed by the defendants Exhibit D-1. 1t wanted a more detailed accurate 
sketch than either of these, it was within its powers to direct the ies to get a commissioner appoint- 


ed to draw a correct sketch with full details, or to suggest a 1 inspection by itself to clear up all the 
doubts it had. ” 
The observations therein are apposite in the present context. The misdescription 
in this case, ing there is a misdescription, cannot be said to be ү кик defect 
necessitating the withdrawal of the suit after the trial Court has given a decision on 
the matter. The lower appellate Court has failed to bear in mind the principles 
that should govern the granting of permission for withdrawal of suit under order 23, 
tule 1, Civil Procedure Code, icularly at the appellate stage giving liberty to 
the plaintiff to institute a fresh suit on the same cause of action. In the result 
the order of the lower Court granting permission to the plaintiff to withdraw the 
appeal and the suit is set aside. The appellate Court will restore the appeal to its 
c and dispose of the same on the merits. Of course, it will be open to the plaintiff 
if he finds the need for it, to apply for amendment of the plaint, and the Court will 
consider the application on its merits. If the amendment necessitates and the 
interests of justice require er evidence in the matter, the Court may, call for a 
finding. This will be sufficient to meet the ends of justice if any required 
in the case. In the п the revision is accordingly allowed. No costs. 


K.G.S. Revision allowed ; 
Appeal directed to be Агата. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Ми. Jusrrag K. VEERASWAMI. 
Chinnathambi Mooppar and another .. Petitioners* 
v. Е 

Mamundi Mooppan and another .. Respondents. 

Madras Hindu Religions and Gharitabls Endowments Act (XXII of 1959), section 63 і 
Р ечнерсе of cs dia ia de ss cu н РАН Ёла ЕДЫ р А урн ЛА 
usted іи а part commmity er а person — о plea that tha er custom of the Devasihanam governs 
wasting of ths right to office either in the community or the other person—. ion of the civil Court. 

„The plaintiffs suing for themselves and for certain claimed that the right of d. M 
arrien (ening де ш uring eire к Co adr bes we oe 

in y 

foll within the powers of Deputy Commissioner for decision, — ' Я ane 

Hold, the disputo fell within the jurisdiction of the civil Court. 

Where there is troversy about the office or th luments attach office, i 
tion to the services rendael io caecos of the tight ader the oft, Wat De dou ce S RM 
to the question whether the office is vested in the. community of Pallars or whether it vested in the 
1st defendant the dispute does not fall within the соро of section 69 (s) of the Madras Hindu ReH- 

са 


gious Endowments Act. There was ано no pl t the usage or custom of the Devas 
governs the vesting of the right to the office ei gran the Ghummnley of ifthe diha ро Do 


Petition under section 115 of Act V of 1908 ing the h Court i 
the Order of the District Court of Tiruchirappalli, anced te ce 1962 and 


made in C.M.A. No. 101 of 1961 preferred against the order of the Court 
District Munsif of Tiruchirappalli in O.S. No. 268 of 1960. j s 


' R. Rangachari, for Petitioners. 
M. V. Krishnan, for 1st Respondent. 
T. M. Chinnayya Pillai, for 2nd Respondca. 
The Court made the following i 
Orprr.—This Civil Revision by the plaintiffs in the suit is directed i 
an order of the learned District Judge of Tiruchirappalli, who accepted an order of 
* ARP. No. 625 о1]968. ^ — 7 
i 46 ; "DN 





10th December, 1965, Я 
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the trial Court returning the plaint on the view that the suit would not be maintain- 
able in view of section 63 (e) of the Madras Hindu Religious and Charitable Endow- 
ments Act, 1959. The plaintiffs, who sued for the ves and for certain villagers, 
claimed that the right of doing Moopu service in the Mariyamman temple at 
Samayapuram vests in the pallars of three main villages, namely, (1) V. Thuraiyur, 
2) Mahalikudi (Narasingamangalam forming part of Mahalikudi) and 
3) Marudur. The service is said to consist of cleaning the streets, guiding the 
temple car and doing other miscellaneous work. For these services, emoluments 
are provided. There is a Nandavanam, for which the patta stands in the name of 
the pallars of the Villages. Service, for the purpose of convenience, was rendered 
by pallars in turns of one year. As per the arrangemenis made between pallars 
of the villages, the right to do Moopu service from 1960 to 1961 vested in the pallars 
of V. Thuraiyur. Every year the villagers have got a right in turn to appoint 
one of their own men as leader, who has got to do the service. It is alleged that 
the entire village consists of about 60 heads of . They used to convene 
meetings of their Village community and elect their leader and maintain accounts. 
The plaint further alleges that the first defendant is not entitled to the office of 
Moopu and act against the interests of the Ded community of V. Thuraiyur, 
On ihe allegations, the plaintiffs prayed for a declaration that the pallar community 
of the V. Thuraiyur village has got a right to do the Moopu service in the temple, 
and for an injunction restraining the first defendant from interfering with the 
exercise of their right. They also prayed for a further declaration that the first 
plaintiff is entitled to the Moopu service, as the duly elected leader of the pallar 
community of V. Thuraiyur and that the first defendant should be prevented from 
interfering with him in receiving the emoluments from the 2nd defendant for 
doing the service. 

The first defendant traverses these allegations and denies that the villagers 
have either a right to appoint a leader or to remove the first defendant from doing 
the service. He asserts that the Moopu service has been done by him and before 
him, his brother and father, and the right has been in his. family from time 
immemorial. : 

The 2nd defendant, which is the Devasthinam, took the plea that the suit 
would be barred by section 63 of the Act, as it relates to a dispute regarding honours, 
emoluments, рош, to which the plaintiffs claimed. to be entitled in the suit 
temple and on ing the same. The Devasthanam further pleads 
in its written statement that it has the right to do all that is necessary for the proper 
and efficient performance of the services, and in case there is dispute between the 
villagers, it is open to the Devasthanam to have the services rendered by sircar 
nominee. 

The learned District Judge with reference to the question whether the suit 
falls within the purview of section 63 (¢) the view that the question is 
essentially a matter that has got to be proved by the established usage in the insti- 
tution and that is a matter t falls directly within the scope of the latter part of 
clause (s) of section 63. He went on to say: 

“The controversy between the plaintiffs on the one hand and the first defendant on the other is 
one that falls under the first part of the above clause, the controversy bemg whether the elected person 
is entitled to do the service and receive the perquisites or whether the customary Moopanar who is 
generally held to be the leader of the community is entitled to that right. ” 

In the circumstances he was of opinion that the authority competent to decide 
the dispute is the Deputy Commissioner under section 63 of the Act, and the suit 
would, therefore, be barred under section 108. 

I am afraid the view of the learmed District Judge cannot be accepted. There 
is here no controversy about the office or the emoluments attached to the office, 
in relation to the services rendered in exercise of the right under the office. The 
question, as is clear from the pleadings, is confined to the rival claim, whether the 
office of Moopanar is vested in the community of pallars or whether the first defen- 
dant is entitled to it as of right. The 2nd defendant further claims that if, because 
of a dispute over the office, there is the necessity, it should be open to it to make 


4 
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arrangements for doing the service by employing a sircar nominee. If there is 
ee OET character of the office and the emoluments payable in 

of it, I do not see how the controversy in the suit will fall within the purview of the 
first or the second ро оов (е). Nowhere does it appear from the 
pleadings either in the p int or in the written statement that the usage or custom. 
of the governs the vesting ofthe right to the office either in the 
community or in the first defendant. No one says that, if a particular person is. 
entitled to the office he is not also entitled to the emoluments. 

I am of the view, therefore, that where the controversy centres round as to 
which of the rival claimants to the office. is entitled to it, it squarely does not fall 
within the ambit of section 63 (¢). In my opinion, the principle of Sastri Атта! у. 
Pravalavarra Naicker', will govern the matter. The learned District Judge 
sought to distinguish this case on the ground that there it was the common case 
of both parties that the office was hereditary. But the point was missed by him 
that here too there is no dispute as to the cter or the existence of the office 
or the right to emoluments attached to the.office, and the only controversy is as. 
to which of the rival claimants to the office should succeed. That is a matter for 
the Civil Court. 

The petition is allowed. No costs. 

V.S. со. —— Petition allowed. 

IN THE ШОН COUR1 OF JUDICATURE AT MADRAS. 


Present :—Mr. M., ANANTANARAYANAN, Officiating Chief Justice AND Ми. 
Justrozn M. NATESAN. ` 





К. M. Viswanathan Pillai LN ‚.. Abpellant* . 
р. 
К. M. Shanmugam Pillai |^ | | .. Respondent. 

Motor Vekicles Act (IV of 1939), Bemamidar of motor vehicles —Obtaiuing permits in kis айу 
iii eu ieee с. mil to ran Pi pe аа Ан заат 
—Gontravextion of statutory isions—Fraud— Withdrawal ef the consent by benamidar to the proposed 
transfor of permits—No mandatory Т]! to be issued fer compelling to join tn the application for transfer. 


The plaintiff and the defendant practised a fraud upon the authorities conjointly, in contravention 
ае IDCM ema The benamidar of the motor vehicles represen 
himself to be the owner, falsely obtained the pon his name, and allowed the true owner, who 
no permit, to conduct thc actual business. timately one of the parties withdrew the coment to the 
proposed transfer of the permits and the authorities under the Act declined the transfer. After these 
events, there can be no mandatory injunction compelling the defendant to co-operate in any further 
аа for transfer, since this would, in effect, give recognition to the fraudulent contrivance and 

rights on the very basis of that contrivance. 
А inst the decree of the District Court of West Thanjavur in A.S. 
No. 1 of 1962 preferred against the Decree of the Court of the Subordinate Judge 
of Thanjavur in O.S. No. 5 of 1961, etc. 


V. К. Thinwenkatachari, Т. Р. Ramachadran and V. Srinivasan, for Пап in 
S. A. No. 1394 of 1963, C.R.P. No. 184 of 1964 and C.M.P. No. 10738 of 1965. 
and for Respondent in S.A. No. 1532 of 1963. Á 


M. K. Nambiyar, K. K. Venugopal and S. Ramalingam, for Respondent in S.A. 
No. 1394 of 1963, C.R.P. No. 184 of 1964 and C.M.P. No. 10738 of 1965 and for 
Appellant in S.A. No. 1532 of 1963. : 


The Judgment of the Court was delivered by 


Anantanarayanan, O.C.7.—These two appeals and the related revision proceed- 
ing involve questions of considerable interest and significance, relating to the develo 
mg u qu ung p- 





1. LL.R. 1957 Mad. 631 : (1955) 2 M.L.J. 612 : (1955) М.М.М. 865. 
*8. A. Nos. 1894 and 1532 of 1963 and : 14th 
Q.R.P. No. 184 of 1964 and О.М.Р. September, 1965. 
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ment of the law under certain provisions of the Motor Vehicles Act. The facts are 
also of importance, and they have to be stated precisely, and with soms fulness, 
to clarify the situatibn in which the issues have arisen. In C. S. S. Motor Service у. 
Madras State!, a Bench of Rajamannar, C.J., and Venkatarama Ayyar, J., had 
-occasion to consider, at length, the rationale upon which the State sought to exer- 
“cise the power of regulating motor transport, upon the permit system. The learned 
Judges pointed out that the State held the public streets and roads only as a trustee 
on behalf of the public, who were entitled as beneficiaries to use the roadways as 
of right. The right of citizen to on business in motor transport on public 
зігесіз was within the protection of Article 19 (1) (g) of the Constitution. The regula- 
tion of this business, under the provisions of the Motor Vehicles Act, was valid to 
the degree that it im reasonable restrictions in the interests of the public. In 
Krishnamurthy v. C.D.A. Transport Co.*, the learned Judges (Satyanarayana Rao and 
Rajagopalan, JJ.) pointed out that the Motor Vehicles Act was a self-contained Code, 
creating new rights and providing for the adjudication of disputes arising in г t 
-of such rights ; in such a case the remedy provided by the statute alone bouid be 
followed. In Saghir Ahmad v. State of U.P.3, their Lordships of the Supreme Court 
observed that the right of the public to use motor vehicles on the public road was not 
created by the Motor Vehicles Act, but existed anteriorly to the legislation, as an 
incident of public rights over a highway. The State could only control and regulate 
this business for public benefit. к v. Raman and Raman Lid.4, the Supreme 
"Court characterised the Motor Vehicles Act as a complete and precise scheme, for 
regulating the issue of permits and other matters. The remedies were to be found 
in the statute itself, and recourse should be had to them. 


This broad statement of ceratain landmarks in the case-law, provides the setting 
in which the issues arising in these proceedings might be clarified. From one point 
of view, a stage-carriage permit has to be regarded as a creature of statute, and it 
is not a right which existed at common law. It has been chracterised as а licence 
ҚС. S. S. Motor Service v. Madras Stais'); and a licence is personal (section 52 of the 

ian Easements Act, 1882) ; see also Joshi on Easements and Licences, . Third 
Edition, 252. But, from another point of view, and we shall presently examine 
the case- ue ee eae ee реш ia species 
"of property, that is, when regarded as composite with the motor vehicle to which it 
relates." Under prevalent modern conditions, it is very valuable property. That 
it is heritable and alienable, the latter characteristic with certain restrictions, has 
‘been recognised by the provisions of the Motor Vehicles Act, and in the case-law ; 
it has been the subject of partition by members of a joint family, and of division 
ОЁ the assets in a partnership. Thus, two complementary ideas have evolved side 
by side, the first dealing with a stage carriage permit purely as a licence all remedies 
and ures in respect of which are circumscribed by the self-sufficient Code of 
the Motor Vehicles Act and the Rules framed thereunder. The second evolution 
is what may be termed the common law development of this permit together with 

the carriage to which it relates, and without which it practically has no value 
ог validity, forming the subject-matter of contracts of sale inter vivos, inheritance and 
succession, partition and division of assets among partners. To what extent such 
rights, in respect of a carriage permit, be enforced in a civil Court and outside 
the remedies and ures of the Motor Vehicles Act and Rules framed there- 
under? ‘This is the fundamental question which confronts us in the present appeals. 


In order to obtain a true perspective of the basic issues involved, a statement of 
the precise facts is essential. The following facts will, however, be sufficient for our 


purpose, particularly as the Second Appeals are the major proceedings, and we are 
“accepting the concurrent findings of the Courts below on issues of fact. 





1. (1952) 2 MLL.J. 894: AIR. 1953 Mad. 3. -1954 8.07. 819: (1954) 2 M.LJ. 622 : 
79. A.I.R. 1954 S.C. 728. б 

2. (1953) 1 MLJ. 81: ALR. 1953 Mad. 4. (1952) 8.4.7. 261 : (1952) 1 МІ, Ј. 806 : 
321. ALR. 1 В.а. 192. 
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The plaintiff (K.M. Viswanathan) and the defendant (K. M. Shanm ) 
are two out of six brothers, the sons of a certain man named Manickam. The y 
had оу а very limited estate, but in 1938-39, Lakshmanaswami (P.W.5), 
the brother-in-law of these individuals, went to Kuala Lumpur and o a Maligai 
shop, Sri Ranga Vilasam, which appears to have » c business was 
later transferred to the brothers, and it was carried on under the name and style of 
* K. M. Shanmugam Brothers". It is conceded that this was a joint business of the 
brothers. Тһе: status of the family increase, and the prosperity of the brothers 
continued. On 29th June, 1953, the brothers entered into a partition of properties 
belonging to them, evidenced by a registered document (Exhibit A-35). Prior to 
this, the defendant had purchased a motor-bus MDH. 662, and applied for transfer 
of stage carriage permit, so that he could run this business. Under Exhibit A-35 
this was allotted to the share of the plaintiff, and it was provided that, since the de- 
fendant had obtained the permit, it should be ырс. to the plaintiff by appro-. 
priate proceedings. In September, 1953 the defendant succeeded in getting the 
stage carriage permit in his name. =. 


In April, 1954, the plaintiff negotiated and purchased more motor vehicles, 
namely, MDO. 1106 and MDH. 730, relating to the routes Tanjore-Mannargudi. 
(Exhibit A-38). The relevant permits were obtained in the name of the defendant, 
in whose name also the vehicles were actually acquired. As the defendant desired. 
to proceed to Kuala Lumpur on business, he executed a general power-of-attorney 
ашон A-55) in favour of the plaintiff. In this he recited that the buses MDH.- 

, MDH. 730 and MDO. 1166 actually belonged to the plaintiff, though they 
were running on routes with permits in the name of the defendant, and with the 
vehicles ostensibly in the name of the defendant. On this part of the case, the 
plaintiff stated in paragraph 5 of the plaint as follows : 


“ Even th the partition had taken place and the plaintiff took possession and was running 
the bus, he it expedient to run the service in the same name, az, К. M.S. Transports, 
Tanjore, and also to continue the p tml id the name of the defendant, as certain pr ings were 
then pending before the Regional Transport Authorities. Further, inasmuch as preferential claims. 
for fresh permits were being considered, and depended on the qualifications, preferential claim, 
experience, йа кэш on tho first permit...... ш found it expedient and applied for the 
fresh permits efendant’s name, plaintiff got all the suit buses with permits and was running the 
bases exclusively himsel.” M 


Thus, apart from the facts relating to one particular bus, which is the subject-matter 
of S.A. No. 1394 of 1968 by the plamtiff, and which could be dealt with separately, 
the broad case of the plaintiff was that of a benami business of motor transport, the. 
buses and permits belonging to plaintiff, who actually conducted the business. 
but with the stage carriages and permits in the name ofsthe defendant, the peau 
having been deliberately obtained on such, false representations. The plaintiff 

for a declaration that the five buses referred to by him in paragraph 18: 
(a) of his plaint belonged to him, as also the stage carriage permits, and he was enti- 


T 
Vehicles Act, particularly rule 199 (a), the Т Authority is constrained (0: 
drop further proceedings for Ri Кешш of a penie if die жака" 


Authori ey carer тукт Сис р to the State Transport Appellate Tribu-- 
nal (see P. No. 107 of 1965) , bat anew COAT (additonal dese епс 
ence) that this was dismissed as withdrawn. The plaintiff hence 
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District Judge of West Thanjavur, in first appeal, confirmed the decree only with 
reference to four of the buses. With reference to bus MDU 4069, which has a 

te history, the decree was set aside. It isin this situation of facts, that the some- 
what intricate issues now confronting us have arisen, based upon developments of 
the casc-law in two different directions, firstly, under the Act and the Rules framed 
thereunder, and, secondly, under the common law. 


We shall now proceed to summarise the ents of Mr. M. K. Nambiar for the 
defendant in his second appeal (S.A. No. 1532 of 1963), which may be taken as the 
main appeal. The stage carriage permit is a creature of the statute, and the Motor 
‘Vehicles Act is a self-contained code; all rights and remedies with respect to it must 
necessarily be brought within the framework of the authorities provided under the 
Act. The jurisdiction of civil Courts is therefore barred, and while the Gourt may 
be free to grant a declaration in respect of property rights, in motor vehicles (stage 
carriages), it cannot do so in respect of permits, in order to constrain a party to make 
a joint application for the transfer of a permit, by means of a mandatory injunction. 
A permit is a license and it is personal ; its transfer can be obtained only under sec- 
tion 59 of the Act and the Rules framed thereunder. It is further stressed that, in the 
present case, what has den happened is a continued course of fraud practised upon 
the authorities, by plaintiff equally with the defendant. Under section 42 (1) of 
the Act, the owner of a transport vehicle cannot use the vehicle, save in accordance 
with the conditions of a permit. Under section 60 of the Act, if the holder of 
permit uses or allows the vehicle to be used in a manner not authorised by the permit 
the permit may be cancelled or suspended. Under section 61 of the Act, which is 
relevant here only for the sake of comparison, there is provision for the transfer of 

it on the death of the holder, within the framework of that section. The trans- 

er inter vivos of a stage carriage permit is prohibited, and is invalid, unless it is permit- 
ted by the authorities under section 59, and in terms of the Rules under that section. 
Section 123 of the Act provides for punishments, for using a motor vehicle without 
dieran or permit. In the present case, the finding of fact is that the motor 
v es belonged to the plaintiff and that the transport business relating to the vehi- 
cles was really conducted by the plaintiff. But the defendant was the ostensible 
owner of the vehicles, and all the permits had. been obtained in his name. Thus, 
both the plaintiff and the defendant were deliberately contravening section 42 of 
the Act, as well as section 60 (1) (b) of the Act. In other words, because of certain 
conveniences and strategic consideration, these brothers deceived the authorities, 
and obtained the permits by such modes of deception. Mr. V. K. Thiruvenkata- 
chari for the plaintiff does not address any argument to the contrary ; he does not 
contend that the scheme of the Act and the Rules framed thereunder furnish any 
ground for the recognition of a benami business in stage carriage permits or motor 
transport to any extent. Under those circumstances, the real question is, how 
far qoes the case-law, which has to some extent recognised a stage carriage permit 
85 а species of property, heritable, alienable and partible, furnish a justification for 
the grant of the mandatory injunction constraining the defendant to make a joint 
application now with the plaintiff for transfer ofthe permits? As we stated earlier 
it 15 not in dispute that the stage carriages themselves belong to the plaintiff, with 
one exception that we shall separately discuss. 


The following authorities may be here taken up and discussed, in the context 
‘of Mr. Nambiar's arguments in the main appeal. In Immani Appa Rao v. С. Rama- 
Aingamurii!, the Supreme Court held that where both the transferor and the transferee 
were in equal fraud, and the fraud con lated had been carried out, but the buses 
Temained with the transferor, in a suit by the transferee for possession, it was open to 


the transferor to plead the fraud. In other words, the: circumstance that the parties 
may be in pari delicto will not prevent the defendant here from pleading that he cannot 





1. (1962) 2 3.Q.J. 437 + (1962) 2 ML.J. (8.0) 1962 8.0. 870. , ., 
201: (1962) 2 An.W.R. (8.0) 101: ATR. 
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be now constrained to make any joint application. In any event, under rule 199 (2) 
that we earlier cited, one of the two parties can always withdraw before the er 
is permitted under section 59. In iie orient case, there was such a withdrawal, 
and even the p to the State Transport Appellate Tribunal was dismissed as 
withdrawn. In Balakrishna v. Madras Corporation’, the Full Bench held that though 
the ouster of jurisdiction of civil Court may not be lightly inferred, there exists a 
class of cases where an inference of that kind could and must be made. Following 
a passage in Maxwell on Interpretation of Statutes (Tenth Edition), page 129, the 
learned Judges pointed out that where a liability not existing at common law is 
created by a statute, which at the same time gives the subject a particular remedy 
for enforcing it, the remedy provided by the statute must be followed. It is claimed 
that, in the present context, this will imply that the civil Court cannot constrain the 
defendant to take some step to obtain a transfer of the permit, which, under section 
59, the Regional Transport Authority alone is empowered to permit, and without 
which permission to transfer the transfer itself is prohibited by law. 


In Guju Nagamma v. The Secretary of State for India*, a Bench of this Court held 
that the Rules under section 11 of the Salt Act prohibited transfer of the license, with- 
out permission, and that a transfer by way of mo was therefore not binding 
on the authority. In Venkata Subbaypa v. Attar Sheik Mastan?, an agreement in 
contravention of the Madras Abkari Act was held to be ill and unenforceable 
between the parties. The parties were in pari delicto, and the Court would not render 
assistance in enforcing the contract. Ganesa v. Arumugha‘, is a decision that related 
to the infringement of a darkhast grant, namely, alienation without the consent of 
the Revenue Authorities. Such a contract to alienate was held opposed to public 
policy, and tantamount to a fraud on the Government, and hence it was concluded 
that the plaintiff could not succeed in getting back the site on the ground that the 
transaction was benami. In Seeni Chettiar v. Santhanathan Chettiar®, an early decision 
of this Court, observation occurs that a plaintiff who asks for an injunction must be 
able to satisfy the Court that his conduct has been free from taint of fraud or ilegality 
he “ must come with clean hands ”. Again, the Court will not grant a declaration 
which will be useless or infructuous, vids observations in Gulzar Ahmad v. U.P. Govern- 
meni*, also see the observations in Muhammad Ismail у. Patna City Municipality". In 
the present case, such a mandatory injunction would be without avail, as the Court 
is powerless to authorise the transfer of the permit. That is the exclusive prerogative 
of the Regional Transport Authority. ' 


In Venkata Siva Rao у. Rama Krishnayya?, a cass which related to the jurisdiction 
of the civil Court with respect to a civil suit challenging the validity of an election 
under the Madras Village Courts Act I of 1899, the Court observed that when a 
public body had been created by statute, and that statute empowered the Govern- 
ment to frame Rules, it was open to the Government to establish a forum for deciding 

isputes a3 to election under the statute, and thereby exclude the jurisdiction of the 

i civil Courts. On the strength of these authorities, Mr. Nambiar advances 
the following propositions. The civil Court, in this case, has no jurisdiction at all 
to try any with regard to property rights in stage carriage permits per se. He 
concedes that the ‘civil Court may certainly come to its own findings upon property 
rights in the stage carriages themselves, which are moyable properties. No d - 
tion could hence be granted that the permits, as distinguished from the stage carriages, 
are the property of the plaintiff, even if this be established on the merits. Next, in 
any event, no‘mandatory injunction could be granted, Сова нее defendant to 
make the joint application. Such an application had been made y, and it had 
failed ; even the appeal to the State "Transport Appellate Tribunal had been dis- 


1. б) 1 M.L.J. 92 : ІК. (1962) Mad. 5. (1896) LI.R. 20 Mad. 58 : 6 NLL.T. 281 
137 : АІ.К. 1962 . 7 (F.B.) i .B.). 
2. 42 M.L.J: 31 | 6. ADR. 1950 АП. 212. 
3. (1948) 2 MLJ. 198. 7. A.LR. 1943 Pat. 84 at 39. 
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missed. ‘The Court can give rio direction in the matter, as the permit is not trans- 
ferable without the authorisation of the authority under the Act, namely, the 
Regional Transport Authority. 


In any event, the Courts must refuse relief where the claim itself is founded 
upon a fraudulent contrivance, as in this case. Even a benami transaction colud be 
enforceable, only if it did not contravene the Jaw; vide Gur Narayan v. Sheolal 
Singh!, See also the observations in Ganssa v. Arumugha®. A licencee cannot be held 
by the grantee, for another unknown person. Where the relief or right claimed is 
illegal and the ies are in pari delicto, Courts can render no assistance in enforcing 
the right. YA Subbayya v. Attar Singh Masian?. 


We must now turn to the arguments of Mr. V. K. Tiruvenkatachari for the plain- 
tiff, who has pressed upon us the contrary view that it would be substantial equity, 
on tbe facts of the present case, if we were to sustain the decree for the declarations 
and the injunction as granted by the lower appellate Court, which is questioned in 
the main appeal. The argument certainly deserves Careful examination and we 
shall here set it forth as it was developed. 


With regard to unreported decisions of this Court, the following have been re- 
ferred to. In A.S. Nos. 170 of 1956 and 115 of 1957, Rajamannar, C.J. observed : 


“А permit does not have any of the qm attributes of . You cannot run a rice mill 
in à mumicipal arca without a cence from the municipality. But to of such a licence as property 
is unreal and misleading. A pormit without a vehicle has no meaning. The fact that a permit 1s in & 
sense personal to tho grantoo does not carry the matter any further Ludo Ra s " 


But subsequently, at least in the sense of a permit and a stage carriage to which it 
relates, being regarded as composite pro ‚ this property has come in for re- 
cognition by Courts, in a variety of modes. is is a development of the common 
law, which cannot now be ibly disregarded. As we have already seen, the Act 
itself recognises that a permit is heritable and alienable, but subject to the limitation 
imposed. The rights and obligations of Receivers, with to stage carriage 
its, have obtained recognition and specific mention, in the ju ent in L.P.A. 

оз. 67 to 70 of 1955. In М.А. No. 43 of 1961, а judgment to which one of us was 

а party, it has been pointed out that the mere preparation of a contract to transfer a 
permit, is not prohibited under section 59 (1) of the Act ; on the contrary, this may 
well form an ordinary and essential pre- isite to the application for permission. 
In W.P. No. 134 of 1960, mium] hd шц to deal with the circumstan- 
ces under which a trafficking in permits may 'be inferred ; but the learned Judge 
recognised that the permit itself is a species of property. In Kuppusoami Chettiar у. 
Ramachandran*, there has, again, been specific recognition of this common law deve- 
lopment. In a suit filed by the vendees for specific performance of the contract, or 
alternatively for damages, it was held that the contract was not contingent, and that 
the Court was bound, in equity, to enforce the terms, The Court should even enjoin 
upon the vendor to make the necessary application for permission. In Salmond's 
Jurisprudence (10th Edition), page 504, upon the maxim wbi jus ibi remedium, it is 


** Whonsver thore is a right, thoro should also be an action for its anforcomarit. That is to вау, the 
determine tho 


кааза диш ы ш scopo of law of pinta EA nol мо ыч. Legs! сеш 
should be sufficiently elastic to roquisto moans 
rights which the substantive law soos fit to " 4 
In Segikir Akmad’s сан, the obecrvations of Mukherjea, J., do a to imply that 
the right to ply a bus could be treated as right to property а W.P. No. 194 of 
1960, Srini J., recognised that the sale of a bus and the accompanying permit , 
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would neither be op to law nor the provisions ОЁ the Motor Vehicles Act ала 
the Rules framed thereunder. 


Mr. V. K. Tiruvenkatachari has referred to certain provisions under various 
enactments, which would clearly indicate that the common law development, 
which we have earlier noted, namely, of a permit with the motor vehicle pertaining 
thereto being regarded as a species of heritable, alienable and partible property, 
indeed a most valuable right to iy has been. defn cases, is strictly in conformity 
with the modes in which pro nd defined or classified under the law. 
The General Clauses Act, 1897, defines ‘immovable property’ in section 3, 
sub-clause (26), and defines ‘movable е in section 3, sub-clause (36), 
in a residuary manner, as comprising property ee , except immovab. 
property. Under section 6 (d) of the Transfer of Property Act, an interest in 

restricted in its enjoyment to the owner personally, cannot be transferred 
by in. As we have seen, the argument of Mr. Nambiar has been that a stage 

carriage permit approximates to this definition, and would hence be inalienable. 
But the. the truth is that the permit, taken with the motor vehicle to which it is attached, 
in relation to а specified route, has a two-fold aspect, as property ; in one sense, 
it is а business, with the motor vehicle authorised to ply on that route, as the crux 
or core of the "business; i in that sense, it is partible, heritable and alienable property 
of a valuable kind. In another sense, it 18 a licence, which is nal to the grantee, 
and to which an heir can succeed by inheritance, or which could be transferred 
inter vivos only in accordance with the specific provisions of the Motor Vehicles Асі. 


In this context, we may also refer to the definitions of ‘p (section 2 (11 ) 
and ' cl rs oend A 2 49) under the Indian Sale of Act. Mr. V. 
us with а table of cases under three categories. 


Oi D ы ы E ука лы ipterest or right, the transfer of which is 
totally barred, that is, the kind of cases dealt with under, section 6 (d) of the Fransfer 
реа ; instances might be a registration to carry оп а vocation, such ав 
that of a physician or lawyer, or a licence the alienation of which is barred under 
the law. Another ca of cases relates to partnership. We could furnish an 
immediate instance of ull Bench decision of this Court in Kanniappa Nadar w. 
Karuppiah Nadar1, The learned Judges of the Full Bench observed that the running - 
of a business in the manufacture and.sale of safety matches, after obtaining a 
licence under the Central Excise and Salt Асі, 1944, would be: perfectly lawful. 
We may set forth here tersely certain precedents, which were cited before us, in 
relation to this category; Natla Bapirajw у. Achuta Rajalu’, Padmanabham v. 
Sarda?, Ganapathi Brakmayya v. Kurella da роге Мав у. Murug: 
Mudali*, Rama Nayudu v. were Бош Some gavalli Sanyasi,” 
Narasimkalu Naidu v. Naga Reddi’, v. Gage кы a RA 
Pillai19, Maniam Hiria Gowdaer v. at 1, Gangadara v. Swaminadha! $, Nee 
muriy v. Subramanyam» and Varkmuni v thai 4 


COST HEP D 
largo volume of case law Which carecen ees appa to' motor 
transport—sz., ofa stage carriage permit with the vehicle a ereto, authorised 
to шшш cout e Deui A and legal pects of шсш 

; it is indisputable that an a lication fot аде carriage: permit may he Py 
a firm or Corporation, as much as by an individual, or even a minor represented. 
by a guardian : vids section 2 (19) of the Act. The last category of cases referred. 





1. (1962) 2 M.L.J. 109 (F.B.). © r.: 8. (1940) 2 MLJ. 694. , 

2. (1910)20 M.L.J. 337. — 9. (1944) 1 MLJ. 97. . 

3. (1911) 21 М]. 425. . . 0 10.. (1950) 1 МД]. 518 (Е.В) 
4. (1919) 38 MLL.J. 123. 11. (1957) 2 M.LJ. 264. 

5. (1925) 51 MLL.J. 12. 12. A.LR. 1926 Mad. 218. 

6, (1934) 68 M.LJ. 570. 13. A.LR. 1928 Mad. 1197. 
7. (1935) 69 MLL.J. 490. 14. ALR. 1930 Mad. 9361. 
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‘by Mr. Tiruvenkatachari consists of precedents where transfers have been recognised 
with ission. It is certain of these precedents іп particular, that deserve some 
detailed scrutiny. There are at least certain instances, mostly precedents of the 
United Kingdom, wherein some regulation or law has been contravened by the 
parties to a contract, but nevertheless Courts have enforced the transfer, as between 
the parties, or have enforced rights flowing from such transfer. In brief, the thesis 
of Mr. Tiruvenkatachari here is that while the plaintiff may be liable as much as 
the defendant, if not more, to the penalties provided in sections 60 and 123 of the 
Motor Vehicles Act, and may be in pari delicto with the defendant, that ought not 
to prevent the Court now from compelling the defendant to make a jomt application 
for transfer under section 59. The previous application failed, because the defendant 
utilised rule 199-A, that we have earlier referred to, for the purposes of withdrawing 
his consent, which he ought not to have done. In the interests, of equity and justice, 
the defendant should now be compelled by a mandatory injunction to make an 
application. It is conceded that the Regional Transport Authority alone has the 
power to sanction the transfer of the permits, and that without such a transfer, the 
motor vehicles are practically of no use to the plaintiff, apart from their value as 
goods. 


In Gordhandas Kessowfi v. Champsey Dossa!, it was held by the Judicial Committees 
that a licensee of galt manufacture does not contravene the terms ofhis licence, 
which is in terms inalienable, simply because he admits the members of his family 
as partners. The emphasis here is that, in the present case also, the parties are 
brothers. In Maneckji v. Wadilal & Co.,* it was pointed out that, in cases of sale 
of share contracts, as soon as the seller hands over te certificates and blank transfers 
and the buyer accepts them and gives the seller the cheque, the goods become 
ascertained goods, and the property passes. Under the Indian Contract Act, 
Окы ш sun огей лс. We may now proceed to consider the 
precedents of the United Kingdom, as, according to the learned Counsel for plaintiff, 
they have particular significance, in the present context of facts. 


~ In Denning v. Edwardes, the facts were that the Crown Lands Ordinance of 
Kenya provided that no evidence of a charge upon registered land shall be receivable 
unless created by an instrument in writing, itself registered. The respondents 

claimed ific performance of an agreement to sell certain land by the appellant, 

held by the appellant under a registered Crown lease. The appellant contended 
that the passed in circumstances which gave rise to a charge, and that in 
«consequence, ihe unregistered agreement evidencing the contract was inadmissible. 
The judgment was delivered by Viscount Simonds, who pointed out that the agrec- 
ment preceded the actual sale, and that the successful negotiation would be impos- 
sible without it, even before the consent of the Government was obtained. ‘The 
legal consequence that ensued was that the agreement was inchoate, till that consent 
was obtained." The case is relied upon as іл part materia with the present facts ; 
here also, the partition and subsequent mutual undertaking between the parties 
were valid, subject to the recognition of the transfers of the pzrmits in the name of 
the plaintiff by the relevant authority. 


In Archbolds (Freightage) Lid. v. S. Spamglett Ltd.*, the defendants had a ‘C, 
licence under an Act, and the plaintiffs, believing that the vehicle of the defendants 
had the ‘ A’ licence, because of a telephone representation, employed that vehicle 
for carriage of a load. Ona claim by the plaintiffs for damages for loss of the goods 
carried in the vehicle due to theft, defendant pleaded the illegality of the contract 
as their van did not have a ‘ 4° licence, as required by ths Road, and Rail Traffic 
Act, 1933. It was held that the contract was not ex facie illegal, and that pab lic 


1. ALR. 1921 P.C. 187. 3. L.R. (1961) А.С. 245. 
2. (1920) 51 М.Ј. 1: LR. 53 LA. 92 : 4. (1961) 2 W.L.R. 170. 
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pou ae np е Court to refuse aid to the plaintiffs. But it has to be- 
no in the context of the facts, that the plaintiffs had no knowledge that the van 
-of the defendants had only a * C? licence. In Kiriri Cotton Co., Lid. v. J 
Keshavji Dewani!, the facts were that the appellant company, in consideration of 
the grant to the respondent of the sub-lease of a flat, asked for and received a premium 
-contrary to the provisions of the Uganda Rent Restriction Ordinance, 1949. Neither 
party had the consciousness that anything illegal was being done. The respondent 
‘occupied the flat under the lease, and th claimed a return of the advance. 
It was held that the duty of observing the law was firmly placed by the Ordinance 
-on the shoulders of the landlord, and hence as the appellant company and the 
respondents were not ia pari delicto the respondent was entitled to recover, аз for 
money had and received, and that the omission of a statutory remedy’ did not 
"disentitle him. In Sajan Singh v. Sardara Alit, we have a case, which is curiously 
similar to the facts of these appeals, in the sense that there was a lorry owned and 
‘operated by the plamtiff for carriage of goods, but registered in the name of the 
defendant, described as his, and with the haulage permit in the name of the defendant. 
There was thus a deception on the public administration of Malaya, carried out ш 
pursuance of an ent that had been made as of the contract between 
the plaintiff and the defendant. In 1955, the defendant removed the lorry from 
the possession of the plaintiff without his consent and declined to return it. The 
-claim by the plaintiff against the defendant was for the return of the lorry, or its 
value. The following passage at the conclusion of the judgment has been stressed 
-as of particular significance in this case : 


“Their Lordships would only add this: if the law were not to allow the plaintiff to recover in this 
‘case, it would leave the defendant in ion of both the lorry and the money he received for it. 
Toor tin Are giad to iayo boedi to reach the conclusion that, on the facts of tho present case, 

is no e QU 


-On this aspect, we may finally add that Mr. Tiruvenkatachari has also strongly 
relied upon section 55 of the Specific Relief Act, as it originally stood, and the 
Illustration thereto ; it may be noteworthy here that the present Act, 1963 enacts 
that section as section 39 but omits the Illustration. Illustration (e), (f) and 
(g) show that a mandatory injunction could be granted to restrain an act in the 
future, or to compel the production of goods. 


After careful consideration, we are convinced that one of the precedents cited 
by learned Counsel for plaintiff, inclusive of н Singh v. Sardara Ali*, which is 
nearest on the facts would justify the grant of the mandatory injunction in the 
present case, compelling the defendant to make a joint application for transfer. 
.All the cases, it must be noticed, are distinguishable from the present case, in 
one vital sense. Either the parties were not in part delicto, or one was genuinely 

t of the contravention of the law, or, as in Sajan Singh v. Sardara Ali*, the 

i itself related to the recovery of the goods, apart from the licence, which 13 
an inchoate right unless the transfer is authorised. In the present case, the most 
noteworthy fact is that the plaintiff and the defendant practised a fraud u n the 
authorities, in contravention of the express provisions of the Motor Vehicles 
Act, conjointly., ‘The benamidar of the vehicles, representing himself to be the owner, 
falsey obtained the permits in his name, and allowed the true owner, who had no 
permit, to conduct the actual business ; there cannot be a more flagrant violation 
-of the basic requirements of the Act, or of its scheme. This was done with the full 
-consciousness of the legal infringement, for a considerable period, and for a strategic 
advantages. Ultimately, one’of the parties withdrew the consent to the proposed 
transfers, the Regional Т rt Authority declined the authorisation, and Ше 
State Transport Appellate Tribunal also dismissed the appeal as withdrawn. After 
these events, there can be-no mandatory injunction compelling the defendant to 





1. (1960) 2 W.L.R. 127. ' | 9. (1960)2 W.L.R. 180. 
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co-operate in any further application for transfer, since this would, in effect, give 
recognition to the fraudulent contrivance, and effectuate rights on the very basis 
of that contrivance, It is true that a permit or licence does not end with the death 
of the licence-holder, and become void. For instance, it may be said to remain in 
existence for the further purposes of section 61 of the Act. See Cooks v. Cooper,} 
7 But that does not help the plaintiff on the facts of the present case. The main 
Second Appeal (S.A. No. 1532 of 1963) must therefore succeed to the limited extent 
that, while the motor vehicles may well be the properties of the plaintiff, as expressly 
found, and he may be the true beneficiary in respect of all incomes from the transport 
business to which the permits relate, the injunction cannot be granted, and must 
be declined. It is for the Authorities under the Motor Vehicles Act, now to consider 
what steps have to be taken, when the established facts are that the ostensible permit 
holder is not the owner of the vehicles, and is not conducting the business, but is a 
mere namelender or benamidar. S.A. No. 1532 of 1963 has to be allowed to this 
extent, 


We may very briefly deal with S.A. No. 1394 of 1968 and the related C.R.P. 
No. 184 of 1964, as the facts here are special and peculiar. These concern one bus, 
МОН. 730, which was also acquired by the plaintiff in the name of the defendant, 
with a permit in the name of the defendant. Subseguently, Exhibit A-121 came 
into existence as between the parties, and the learned District Judge, in first appeal, 
has set forth the Tamil text of two passages of this document. Under thif'document, 
MDH. 730 was valued at Rs. 19,000 and conveyed to the defendant (benamidar) 
for Rs. 19,000, of which Rs. 5,000 was paid in cash for the defendant, and the rest 
of the consideration was covered by an undertaking to discharge debts and to make. 
a future payment. One clause of the agreement stated that if there was default 
in the obligations undertaken by the defendant, the plaintiff had a right to take 
the bus back into his possession. Hence, as and from lst January, 1957 the defen- 
dant became the actual owner of the bus ; he was already the benamidar, and had 
the route permit in his name. Later, by virtue of the clause that we have referred 
to, the plaintiff seized the motor vehicle, but it was converted -into MDU. 4069, 
another vehicle, such substitution being allowed under the Act. The learned 
District Judge, differing from the Court below, thought that the plaintiff could not 
be heard to urge that he was entitled either to the finally substituted bus, or to the 
transfer of the route permit. Hence, the learned District Judge vacated the decree 
of the tria] Court as far as MDU. 4069 was concerned, in respect of. the declaration. 
and injunction. 


C.R.P. No. 184 of 1964 is against the order of the learned District Judge allows 
ing the application of the defendant to amend the appellate decree by substituting 
MDF. 2123 for MDU. 4069. This was because ofa final replacement of the vehicle. 
The plaintiff urges, in the revision proceeding, that this amendment after the disposal 
of the appeal ought not to have been allowed. This apart, the true argument of 
Mr. Tiruvenkatachari for the plaintiff is that the learned District Judge, in effect, 
has wholly negatived the rights of the plaintiff in respect of this bus, even if the 
seizure of the bus by the plaintiff under the clause in Exhibit A-121 makes him a 
mortgagec. There having been successive replacements, and MDF. 2123 is the 
latest substitute, it may be far more valuable than MDH. 730. On this part of 
the case, сусп in a minimal view, the plaintiff of entitled to retain possession of 
the bus, pending full settlement of the claims and counter-claims as between the 
parties, namely, what amounts the plaintiff could claim, on the security of the vehicle, 
and how the profits derived by the business of this permit have to be dealt with, 
in terms ef the legal rights of parties etc. We are ting this matter altogether 
from the scope of these proceedings, and relegate he claims and counter-claims 
for determination, as between the parties in an ap iate litigation. We may 
observe that a detailed accounting procedure кепи called for, which is entirely 


1. LR, (1912) 2 ЕВ. 248. 
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beyond the ambit of the present litigation. S.A. No. 1394 of 1963 of the plaintiff 
and the related C.R.P. No. 184 of 1964 succeed to this limited extent. 


The parties will bear their own costs. 


V.S. ———— Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. M. ANANTANARAYANAN, Officiating Chief Justice. 
S. K. M. Mohamed Mustafa Maracayar .. Potitioner* 


р. 
Udaianach і Ammal .. Respondent. 
Givil Procedure Gede (V 1908), Order 21, rule 72—Permisrion te decree holder to bid and set-off —Discretion 
bo be axsrcised with р care—Order to specify ths groumds—Desirability when objections to grand ars 
overrated. . 


In granting permission to tho decroo holder to bid and set-off, the Court should act cautiously after 
duo ing игу into all the attendant circumstances. Since it is not a matter of course, but а discretion to 
bo juiiciously exercised, it is certainly desirable that the order should specify the grounds on which 
the permission has been granted, particularly where the objections thereto have been overruled. 

Petition under section 115 of Act V of 1908 praying the High Court to revise, 
the order of the Court of the Subordinate Judge, Ramanathapuram at Madurai, 
dated 20th July, 1965 and made in E.A. No. 38 of 1965 in E.P. No. 65 of 1962, in 
O.S. No. 16 of 1960 (District Court Ramanathapuram at Madurai.) 


N. Sivamani, for Petitioner. 


R. Gopalaswamy Iyengar, for Respondent. 
The Court made the following 


Ожрев :—This revision proceeding involves a question of some degree of 
interest, whether the permission to bid and set-off granted to the mortgagee decree- 
holder in a pending sale of the hypotheca, could be granted without specifying any 
special grounds therefor, or whether it should be conceded only with caution and 
under special circumstances. The factsare notin dispute. The revision petitioner 
is the judgment-debtor who opposed the grant of the permission to bid and set-off 

„їп this case. The respondent is an assignee mortgagee decree-holder, and she hag 
now obtained this permission. The Court overruled the objection of the judgment- 
debtor, and granted permission in a cryptic order, in which no special unds 

` are set forth. However, it seems to be a fact that the mortgagee decree-holder has 
` been attempting to realise the debt by sale of these properties on several occasions, 
and that the last time that the sale was held, the sale was unsuccessful. 


Certain very relevant aspects of this situation have been the subject of comment 
by Krishnaswami Naidu, J., in Varadarajulu Pillai v. Gendapodi Nanniar}, The 
learned Judge referred to and followed a very early decision of the Calcutta High 
Court in Seonath Doss v. Janaki Prasad Singh*, and also made reference to the obser- 
vations of the Judicial Committee in Mira Rowther v. Raghunatha Gopalar?, and of 
Schwabe, C.J., in Raghavachariar v. Murugesa Mudaliar*. All these authorities 
‘emphasise the broad principle that caution should be exercised in granting leave 
to bid and set-off to the decree-holder, and that where the permission to bid and 
sct-off is granted to the mortgagee, that discretion should be exercised with consider - 
able care ; instances of that kind should be scarce and not liberal In the present 
casc, the ‘facts are incontrovertibly established that the mortgagee decree-holder 
has not been able to realise the debt, from January, 1963, that the mortgage is of 
the , 1937, and that there was a last one unsuccessful sale, on a prior occasion. 
Unde us cocina auos T do not lab ша a aae Cee ы ee 





*C.R.P. No. 1475 of 1965. : : 1 
1. (xr 1 M.L.J. 111. 3. (1899) 10 MLJ 


17th September, 1965. 
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with the order of the Court below, granting leave to bid and set-off. But I must 
reiterate the principle emphasised in the catend of cases that I have referred to 
namely, that such permission should be cautiously granted, and after due enquiry 
into all attendant circumstances. Since it is not a matter of course, but a discretion 
to be judiciously exercised, it is certainly desirable that the order should specify 
the grounds on which the permission has been granted, particularly where the 
objections thereto have been overruled. 


'ТҺеге are, however, one or two other special features of this case, upon which 
I desire to comment before dismissing the revision. The first is that the hypotheca 
appear to be extensive in extent, and the case of the judgment debtor is that they 
are very valuable. In the light of that pleading it is certainly desirable that there 
should be due publicity, before the sale is actually held. The second feature is 
that, in accordance with Order 21 to negotiate for a private sale of the property 
to satisfy the mortgage debt, before the sale is’ finally held and rights are created 
in a third party purchaser, or the decree-holder succeeds in being the highest bidder. 
I direct that, in view of the facts of this case, such an opportunity might be given 
to the judgment-debtor, at any time on or before the actual date of sale. If the 
judgment-debtor produces such an intending purchaser who is willing to deposit 
the amount of the debt due to the mortgagee, ап opportunity should be given 
for making the deposit and the sale should be Held only if this attempt fails. This 
revision is accordingly dismissed: The parties will bear their own costs. 


V.S. ——— Revision dismissed . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn. јоѕпає Т. VENKATADRI. 
Minor Ayesha Begum by next friends and father P. K. Mohamed 
Yusuf and another i .. Appellant® 


D. 

G. Veerappan and others .. Respondents. 
Motor Veluclas Ас' (IV of 1939), sectzon 110-A—Gul of five years kit by a moto vekicle—Dislocation of the 

awarded by the claims mal È nik ei Ngoc Paises Rc Ё 
pelvic wpeanan— Compensation : 
insurer to object to the quantam of compensation — Section 96 (2) (6). Баі 

The medical evidence established that as а result of the accident the child (a г] of five yours) had 
sustained a permanent which would greatly affect her future happiness as a married woman. 
The condition ofher limb prevented free movement of her logs for all time to come. The di 
ment caused to the child, the psychological reactions to the same, uncertain marriage prospects, diffi- 
culty of child-bearing, all these factors would have to be considered in а ing compensation. [A 
sum of Rs. 15,000 was awarded as compensation in the view that the sum of Rs. SoU Saeed tye 
Tribunal was too low.] 

The Insurance Gompany cannot question the quantum of compensation. 


yaa against the order of the Motor Accidents Claims Tribunal (District 
Judge) iruchirapalli dated 29th August, 1962 and made in O.P. No. 11 of 1962. 


P. Sharfuddin, M. В: Krishnan and S. M. Amjad Nainor, for Appellant in A.A.O. 
No. 28 of 1963 and Respondent in A.A.O. No. 117 of 1963. 


K. S. Champakesa Ayyangar and К. C. Srinivasan, for Appellant in A.A.O. No. 117 
of 1963 and for Respondent in A.A.O. No. 28 of 1963. 


The Court made the following 


Oproer :—These two appeals arise out of an order passed by the Motor Acci- 
dents claims Tribunal (District Judge M awarding compensation in à 
sum of Rs. 5,000 to the appellant in C.M.A. No. 28 of 1963 who was involved in a 
accident caused by the lorry belonging to the first ent, G. Veerappan, and 
which has been insured with the second respondent, Motor and General 
Insurance Company Limited, Madras. 





* А.А. О. Nos. 28 and 117 of 1963. 23rd November, 1965. 
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Appellant, Minor Ayesha Begum, aged about 5j years, is the daughter of Р.К. 
Mohamed Yusuf, residing at 105, East Bouleward Road, Tiruchirappalli. On 
16% August, 1961 at about 1 P.u., while she was returning from her school, she was 
hit and injured by the lorry, MDY 3439. The actual incident was witnessed by 
P.W. 7, Subba Rao, who is keeping a betel-nut shop opposite to the Gosha Hospital 
where the accident occurred. The evidence of P.W. 7 is that, when the child was 
proceeding to her house from the school keeping to the left side of the road, the lorry 
MDY 3439 came from south to north very fast without sounding the horn and hit 
the child by throwing her down. His evidence is that there was no other vehicle on 
the road at the time of the occurrence and that the width of the road is more than 
30 feet. According to him, the driver of the lorry did not a ly the brake to stop. 
the lorry and went away even after knocking down the girl hed tebe кр 
one Karunakaran. Soon after the accident, P.W. 1, the father of the girl, was in- 
formed of the accident by P.W. 6, a clerk in the Tiruchi Vysya Bank. P.W.1 took 
the girl and admitted her in the Headquarters Hospital, Tiruchirappalli. P.W. 5, 
Dr. Bashrudeen, examined her, and suspecting fracture, diected X-ray photos of 
the uen and hip joint to be taken. P.W.5 Dr. Bashruddeen has sta t there. 
was dislocation of pelvic bone as shown in the X-ray photos, Exhibits А-3 and А-4. 
He further said that hit by a vehicle like the lorry was likely to cause the fracture. 
As the stay in the hospital did not do her any good, P.W. 1 took her to P.W. 2, 
Dr. V. K. Ranganathan, a medical titioner of 18 years’ standing, who found 
fracture, dislocation of the right sacrioliac joint and dislocation of the symphysis pubis.. 
He advised that the child should be shown to a Orthopaedic Specialist. PW. l, 
therefore, brought the child to Madras and showed her to one Dr, Natarajan, a. 
Orthopaedic Specialist. The doctor advised a course of treatment for the child. 
P.W. 1’s evidence is that she is unable to walk or run freely and is crippled. Thus. 
it has been established that the child was involved in a lorry accident and sustained 
ап injury. The Tribunal (District Judge) found the child limping and having a 
big belt around her hip. The Tribunal found that the injury was the result of an 
ot brought about by the rash and negligent driving of the lorry of the first 
respondent, ; 


Regarding the quantum of compensation, the appellant had claimed Rs. 15,000.. 
After considermg the status and the loss of enjoyment of normal life of the child, the 
learned Judge has awarded Rs. 5,000 as compensation. 


Against this order of the Motor Accidents Claims Tribunal, minor Ayesha Begum 
has filed C.M.A. No. 28 of 1968, for the enhancement of the amount of compensation. 
The Madras Motor and general Insurance Company Limited, the second respondent 
in the lower Court, has filed C.M.A. No. 17 of 1963 contending that the amount. 
awarded is arbitrary and based on a rough and ready estimate. 


Now, Birkett, L.J., in Bird v. Cocking © Sons Lid.!, has observed : 





run of astcesments made over the years in e cases 2” 
Again, as the Earl of Halsbury, L.C. said in The Mediana? : 
ee very ofen canot oven lay down any pd i e upon which you can фус damages. ....... 
An 


Tak: the most familiar and ordinary case : how to measure pain and suffering in 
counted ? Nobody can suggest that you cap by any arithmotical calculation establish what is 





1. (1951) 2 T.L.R. 1260. 2. L.R. (1900) A.Q. 113 at 116. 
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exactsum of money which would represent such а thing as the pain and suffering which a person 
has undergone by reason of an accident ,......... But nevertheless the law recognises that аз а topic 
upon which damages may be given.” 


Further, Courts have to take into consideration the various kinds of damages 
when they decide to give compensation to the injured person. An injured person 
is entitled to recover damages in respect of various heads, for example, reasonable 
expenses including expenses incurred for medical treatment; nursing, medical 
appliance and other incidental expenses. The injured person is further entitled to 
Заа саса if, as a result of his injury, he has lost his earning capa- 
city. He is also entitled to eral damages, in respect of pain and suffering which 
he has undergone up to the date of trial and which he is likely to undergo there- 
after. In the words of Birkett, L.J., in Manley v. Rugby Portland Cement Go., Lid.1: 


“ There н à head of damage which is sometimes called the lors of amenities ; the man made 
plind by the accident will no longer be able to see the familiar things he has seen. all hia life ; tho 
man who has had both legs removed and will never again go upon his walking excursions—things 
of that kind—los of amenities. ” 


Damages are awarded in respect of the ines which a person might except to 
have enjoyed in the years of life of which he has been deprived, under the head of 
loss of expectation of life. 


In the instant case, the claimant has not given particulars regarding the claim. 
"There аге no details for the medical expenses incurred. The appellant has claimed 
compensation in a sum of Rs. 15,000, on account of general da for the perma- 
nent injury caused to-her. The doctor's evidence is that she is not li ely to be normal 
ven if she grows ор. The injury to the pelvis із likely to lead to permanent disabi- 
lity at the time of delivery. X-ray photos showed the dislocation of the pelvic bone, 
as the fracture was directly connected with the external injury on the left thigh. 
The medical evidence has clearly established that, as a result of the accident, the 
child has sustained a permanent injury which would greatly affected her future happi- 
ness as a married woman. Asa result of the injury, she has undergone considera- 
ble pain and suffering. The condition of her limb has prevented free movement 
of her legs for all time to come. Нег bones are growing and she is likely to have pain 
and suffering whenever she uses her limbs. " The chances of improvement аге slender 
and for all practical purposes the injury is likely to be permanent. She may have no 
chances of playing her part in the world of sports. "This is a case where the child 
needs constant care day and night from persons of some nursing competence. Her 
mother's life has been completely submerged in the care of her daughter. It is 
‘doubtful how long she can endure physically and mentally to keep pace with her 
present ministratüons. There is no reason why the child should not live for many 
years, provided she has regular check up by duly qualified doctors. Then she will 
live for many many years. When the child attains the age of discretion, she would * 
be conscious of the disfigurement, namely, her lameness, apart from the pain and 
suffering. On account of this disfigurement, which has been aptly described as 
‘hideous’ by Kemp in his book on the Quantum of Da , volume 1, page 289, 
there will be some dreadful psychological reactions. Her future ia dreadful, fearfu 
and bleak. Her marriage prospects are uncertain. Even if she is married, he: 
marital life would be a problem both for herself and her husband. The doctor's: 
evidence is that she will have к during child-birth. It is having thir’ 
horrid picture of this unfortunate child, the Court has to award com nsation, anc 
not mere damages, and this com tion can be only in terms o money. Br. 
money cannot renew the physical frame that has been shattered and batterea.’ 
АП that the Ju and Court can do is to award sums which must be regarded as - 

iving reasonable compensation, under the circumstances a fair compensation. 
In Warren v. King’, an infant plaintiff was tun over by a wheel of a lorry in the cir- 
cumstancs in which the deft t company was liable for negligence of the - driver. 


Ts Sk Bg MM 
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‚ jury awarded the infant plaintiff £50, 
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The accident caused permanent pm in both her legs and arms. When the 
, the defendants appealed. Harman, L.J. 
observed : 

“Tt seems to me that the first element in aascsting such com tiom is not to add up items 
much as loss of pleasures, of earnings, marriage of children and ю on, but to conuder the 
matter from the other , what can be done to alleviate the disaster to the victim, what willit cost 
to enable her to live aa tolerably as may be in the circumstances Р , 


This willinvolve, first, ап estimate ofthe infant plaintiff's expectation of life, and next an 
estimate of the cost of such help aa she needs.” f 


But in Morey о. Woodfisld!, which was an appeal by the defendant from a judgment. 
entered on the verdict of a jury in an action by the infant plaintiff, a girl under 
the age of twelve years, for personal injuries suffered in a motor car collision due to 
the negligence of the defendant, and where £50,000 was awarded as damages 
Holroyd Pearce, L.J. observed : 

The infant plaintiff is quite helpless and entirely dependent on the constant ministrations of 
others, Нет life is one of constant discomfort and constant expense ........ she has lost almost all 
the amenities .......... The amount of the verdict is quite exceptionally high. But so too are her 


andherexpenses....... 
We Ps have filed to alil their fudicial duty, or that £50,000 is out of all propo to the 
damage miffered.”’ 

Life is of course full of pains and pleasures and joys and sorrows. The ups and downs 
of life, its pains and sorrows as well as its joys and pleasures al! that makes ир life's 
fitful fever ’—have to be allowed for in the estimate. In the case of a living person 
seeking compensation for disabling injuries, damages are intended to be a measure 
of the difference between the happiness which he would have enjoyed had he not 
been inj of which an estimate has to be made which is objective in the sense 
that it to be made by the Court, and the pain and suffering and the loss of 
amenities. In Н. West 8? Son, Lid. v. Shephard’, their Lordships observe : 


TE the damages which are to be awarded for љ tort are those which © so far as mon 
can compensate, will give the Injured party reparation for the pe НЫ ЫЛ Тыс 
зо far аз monty can compensate’ paint to the ibility of equs money with human suffering 
or personal deprivations. А moncy award can calculated so as to make good a financial loss. 
Money may be awarded so that something tangible may be procured to replace something else of 
PE dM cag al Gate ae EE С 
battered and shattered. All that Judges and Courts can do is to award sums which must be regarded 
as giving reasonable compensation. ...... eee. » 


Lord Wright in Davies v. Powell Duffryn Associated Collieries, Lid.* said that there 
was no question of sentimental damages for pain and suffering and it was & hard 
matter o pounds and shillings and subject to the element of f ute probabilities. 
He also said that the assessment of damages was more like an exercise of discretion 


_than an ordinary act of decision. 


1 The ae ee ee Court will interfere with an award of 
-damages made by a Judge are рег best stated in a well-known passage from the 
judgment of Greer, L.J., in Flint v. a: 


w, “ В " 
Г In order to justify reversing the trial on the question of the amount of damages it 
.lenerally be necessary that this Court алиш 
wrong T praes вена ааст igh or so very amall as to 
make it, in thej t of this , an entirely erroneous estimate of the damage to whi 
Даши entitled. D ео 
о the same effect is Lord Wright in Davies v. Powell Duffryn Associated Collieries, 
„84.9: 
"е An appellate Court is always reluctant to interfere with a finding of the trial Judge $ 
tion of fact, but it is parti Н а шыс сика ышк a АД d 
an ordinary finding of fact in that it is generally much more a matter of speculation and estimate, No 
doubt, this statement is truer in respect of some cases than of thers. The damages in some cases may 
кө» ird ee ree E a E ee ы ee 


1. tes 3 АПЕК. 533. 3. К. (1942) А.С, 601. 
2. (1963) 2 All E.R. 625 at 631. 4. (1935) 1 К.В, 354 a: 360. 
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be objective and depend on definite facts and established rules of law, as for instance, in general 
damages for breach of contract for the sale of goods........ At the other end of the scale would come 
damages for pain and suffering or wrongs such asslander. These latter cases are almost entirely 
matter of i ion and of commonsense, arc only subject to review in very special cases.......... 
In effect the Court, before it interferes with an award of should be satisfied that the Judge 
has acted on a principle of law, or has misa hended the or has for these or other 
reasons made a wh ы шша estimate of ThS CALARE Rib red. It ts not enough that there i1 a. 
balance of opinion or preference. The scale must go down heavily against the figure attacked if the 
appellate Court is to interfere, whether on the ground оё excess or insufficiency." 


In the words of Birkett, L.J. in Ross v. Willey!: 


| the question for this Court (appellate Court) is whether this figure was so wrong” 
in the colloquial phrase, so hopelemly wrong, that it was the duty of the Court to interfere with it. '” 
In McCarthy v. Coldair, Lid.*, Denning, L-J. said : 

“T think Mr. Everett put the test hically and rightly when he said that this Court would 
interfere if it said to itself ' Good me as high as that '. ” 
The same Lord made a very similar remark in Taylor v. Mayor, Aldermen and Burgesses 
of Southampton? : 

` « ‘This Gourt does not interefere with an award by a judge who tries а case, unless, 1 at it, 
it is out of all proportion to the figure which this Gourt considers the proper award. When 1 heard 
the facts of this case, I said to myself: * Good gracious me—as low as that for these injuries’. ” 
After traversing the various decisions and after going through the facts and cir- 
cumstances of this case, and giving the best consideration I can to it, it seems to me 
that this sum of Rs. 5,000 is too low. 


Both principle and: commonsense require that the Courts, when they assess 
an award of money, which is.to compensate a person for the ше caused to 
him by his injuries, should take into account large and comparatively permanent 
changes in the real value, i.e., in the purchasing power of money. In Sands у. Devant, 
Lord Normand said : 


“Since we must perforce measure the damage in money, we must, I think, take account of 1 
and relatively permanent variations in the value of money. ” of large 


In the same case, Lord Moncrieff said : 


* As regards what falls to be paid in money the Court must take note of the changes in the value 
of money.” 

us, taking into account the purchasing er of the rupee, I think that th. 
Tho. 5,000 awarded is too m VES tow editos misil ЫШ that the sum 
the social status of the family of the injured child, the fact that the whole life of the 
injured child has been blighted on account of this accident, and the life-long mi 
iub the injured child would have to undergo, I consider that the аа ы эги 
of Rs. 15,000 prayed for is neither too low nor too high, and I award the same аз 
compensation. 

C.M.A. No. 28 of 1963 is allowed. There will be no order as to costs. 


In C.M.A. No. 117 of 1963, the Madras Motor and General Insurance Company, 
Limited, has alleged that the award of Rs. 5,000 is arbitrary and based on а rough 
and ready estimate, that the conviction of the driver of the lorryin the criminal 
Court should not be taken into consideration as the basis for fixing the liability 
to pay compensation and that the Tribunal has failed to note, in observing that the 
liability of the Insurance Company is unlimited, that under the terms and conditions 
of the Insurance Policy as well as under the Motor Vehicles Act, the liability is 
limited to a maximum of Rs. 20,000. ‘The owner of the lorry has not filed any 
appeal. In B.I.G. Insurance Со. v. Itbar Singh*, the policies that were effected were 


1. | 1951) С.А. No: 221. А 5. Mom зор: (1960)11 м LJ. (S.Q.) 
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in terms of the Motor Vehicles Act and the certificate of insurance mentioned in 
section 96 had: been duly issued. Sub-section (1) makes an insurer liable on the 
judgment obtained by the injured person against the accused. Sub-section (2) 

vides that no sum shall be payable by the insurer under sub-section (1) unless 
Ee м been given пойсе оѓ the proceedings resulting in that judgment, and that 
an insurer who has been given such a notice shall be entitled to be made a party to 
the action and to defend it on the grounds enumerated. There, it was contended 
by the insurance company that when an insurer became a party to an action, he 
was entitled to defend it on all grounds available at law including the grounds on 
which the assured himself could have relied for his defence. Their Lordships of 
the Supreme Court repelled the contention and observed : 


“ To start with it is necessary to remember that apart from the statute an insurer has no right to 
be made a to the action by the injured against the insured causing the injury .......... 


The right therefore is created by statute its content necessarily depends on the provisions of the 
statute a 


Now the language of sub-section (2) seems to us to be perfectly plain and to admit of no doubt 
or confusion .......... It would follow that an insurer ls entitled to defend on any of the grounds 
enumerated and no others. If it were not so, then of course no need have been enumerated. 
When the grounds of defence have been specified, they cannot added to. To do that would be 


adding words to thc statute.” 

The Insurance Company cannot question the quantum of damages, on the principles 
laid down by the Supreme Court. Therefore, C.M.A. No. 117 of 1963 has to be and 
is dismised. There will be no order as to costs. 


V.S. — C.M.A. No. 28 of 1963 allows. 
. and С.М.А. No. 117 of 1963 dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice P. S. KAILASAM. 
Syed Anwar Batcha Sahib and others ` ' .. Appellants* 


‚2. > 

Jamia Masjid Mosque, Karur and others 2.0 Respondents. 

iym apap e iori би е ро Ret D гате eim fille eed o 
proof by particular entry —Cinulative fest of extries— Dharmadeyam ', ‘ Permanent’, ‘ To be confirmed 
ee ans Red ade aed ae песы 

Wakf Ac (XXIX of 1954)—Grext by Maharaja of Mysore—If wakf. 

. Words and Phrases— Maskrut-al-Khidmat.” ; 

The question o£ the nature of the grant will have to be decided on the cumulative effect of all 
the entries in the Inam Title Deed. 4 L 

Though the word * Dharmadayam ' by itself would not conclude tho question in favonr of a и 
sonal grant, it would have been more probable the word * Devadayam ' would have been used, if the 
grant had been in favour of the mosque, which again is not conclusive as held by judicial decisions. 

The entry ; Kazi Inam Service’ by itself is more consistent with the grant being in favour ôf thé 
service rather than to the mosque. ‘The uso of the word ‘ permanent’ has been held as not conclusive 
of the question that the grant Is in favour of the institution. i ; 
. .The wdrds “to be confirmed to the so long as he continues to perform the service ” cannot 
also conclude that the grant is in favour of theinstitution. Fram the remarks, “ this will be confirmed 


The definition‘of * wakf as amended would include all dedications whether made by a person, 
ing Islam or not. The grant to a Kaxi would also fall within the meaning of * Maskrut-ul-Xkidmat’. 
ether the grant waa in favour of the mosque or personal in nature, it cannot be said that it is not а. 


‚ Appeals against the Decrees of the District Court, Tiruchirapalli іа Appeal 
Suit Nos. 522, 525 and 523 of 1961, 65 of 1962 and 524 of 1961 preferred Braut 





o * BLA, Nos. 1924 to 1928 of 1962. . : Dur ` 26th November, 1965. 
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the Decrees of the Court of the District Munsif of Karur in Original Suit Nos. 118 
of 1960, 485 оҒ 1960, 322 of 1960, 218 of 1960 and 345 of 1960 respectively. 


T. В. Mani, for Appellants, 
P. Sharfuddin and S. M. Amjad Nainar and M, R, Krishnan and Т. Srinivasan, 


for Respondents. 
The Court delivered the following 
Jupomant.— These Second Appeals arise out of five suits filed in the Court 
of the District Munsif, Karur, and can be dealt with together. The main question 
for determination in these ap is the character of certain properties, viz., whether 
‘ey are i лө ia Masjid Mosque, Karur, or are personal inams 
burdened with Kazi service. The properties in dispute were originally granted 
i amia Masjid ue claims that they are grants to the mosque, 
ccording to Kazi Syed dullah Batcha, they are inams granted to his 


b 
Batcha was the Muthawalli of the шош and was also the Kazi appointed by the 
192 i 


Government 
between the Muslim residents of Kárur, and one Ganiappa Rowther was appointed 
the Muthawalli of the mosque, and one Abdul Rahiman as Kazi on ied basis. 


Syed Abdullah Batcha claimed that M s was а personal inam in favour of 
his ancestor burdened with the duty performing the Kazi service and the 
Muthawalli of the mosque could have no right whatsoever regarding the properties. 


Ganiappa Rowther in his capacity as Muthawalli of the mosque filed O.S. 
No. 118 of 1960 in the Court of the District Munsif, Karur, from which Second 
Appeal No. 1924 of 1962 arises, impleading the heirs of Syed Ahmed Batcha and 
сы as defendants and prayed for recovery of Rs. 1,157-2-0 as arrears of rent due 
£o the mosque. S АШ Batcha instituted three suits, O.S. Nos. 322, 345 and 
485 of 1960, out o which S.A. Nos. 1926, 1928 and 1925 of 1962 arise, against three 
tenants for recovery of certain amounts either as rent or as damages for use and 
occupation. The defendants in these three suits set up title in the mosque represent- 
ed by the Muthawalli, Ganiappa Rowther. O.S. No. 218 of 1960, out of which 
S.A. No. 1927 of 1962 arises, was filed by Syed Abdulla Batcha for a declaration 
that the notification issued by the Wakf Board that the properties constituted wakf, 
was illegal and ultra vires. : 
The trial Court dismimed the suit O.S. No. 118 of 1960 filed by Ganiappa 
Rowther but decreed the suits, O.S. Nos. 322, 345, 485 and 218 of 1960 filed b 
S Abdulla Batcha. Appeals were preferred before the learned District Judge 
of Tiruchirapalli against the decrees and judgments in the above five suits, and the 
learned District Judge of Tiruchirapalli allowed all the five appeals, decreeing the 
suit, O.S. No. 118 of 1960 filed by Ganiappa Rowther and dismissing the suits 
OS. Nos. 322, 345, 485 and 218 of 1960 filed by Syed Abdullah Batcha, Against 
the judgments and decrees of the lower appellate Court, thes: Second Appeals 
have been р . 
The main estion that arises in these Second Appeals, S.A. Nos. 1924, 1 
1928, 1925 аа 1927 of 1962 is whether the grant isin favour of the ee 
whether it is à akan grant in favour of Syed Abdullah Batcha’s ancestor burdened 
е question will have to Бе decided mainly on the extracts of the 


ith service. "am 
Wi registers, Exhibits А-18 and A-I, Exhibit A-18 was filed in O.S. No. 118 of 
1960, and it is a certified copy of the inam register regarding title deed No. 1555 


relating to the disputed lands in Inam Karur Village, whereas Exhibit А-1 filed in 
O.S. No. 218 of 1960 is a certified copy of the inam register regarding title deed 
No. 1285 in LM. Samudram Village. The entries in the inam fair register, 
Exhibit A-18 may be dealt with first. In column 2 the inam is described as 

à >” Column 8 describes the inam as “Kaji service’, -In-colump- 10 - 


* Dharmada i 
the entry is noted аз ‘ permanent. Against column 1] ‘ By whom granted ' it is 
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entered ‘By Krishna Raja Udayar'. The name of the original grantee is noted 
as not known in column 13. In column 14, dealing with the name entered in the 
register prepared according to Regulation XXXI of 1802, it is recorded, ‘In Fasli 
1214, Namadullah’. In column 15 dealing with the name entered in the survey 
or subsequent accounts with relationship to the predecessors, it is noted as follows : 


“In Е. 1233 Mulla Kahi Inam. 


In F. 1262, 
1. Syed Silaman .. son 
2. Shamsha .. brother 
3. Kadirsa .. brother 
4. Naximuldin .. brother." 


In columns 16 and 17 dealing with the particulars regarding the then owner, it is 
noted, ‘Karur Kaji Syed Ahamedsha, aged 45, brother’s grandson to the registry 
in Е. 1214. In column 21 it is noted as follows: ‘To be confirmed free in one 
T.D. so long as the Kaji service is rendered °’. In the remarks column it is noted 
as follows: ‘This will be confirmed as inam attached to the mosque at Karur. 
See remarks in case No. 1, Lakshminarayana Samudram,’ Case No. 1 Lakshmi- 
narayana Samudram refers to Exhibit А-1. 


It is conceded by Counsel on both sides that no particular entry by itself proves 
that the grant is either in favour of the mosque or in favour of the person burdened 
with service. The question will have to be decided by considering the cumulative 
effect of all the entries. It was contended on behalf of Syed Abdulla Batcha that 
the entry ‘ Dharmadayam ' is significant and would denote a personal grant. In 
Wilson's Glossary of Judicial and Revenue Térms the meaning of the 
* Dharmada ' js given as follows: ‘An endowment, grant of food, or lands, 
or funds, for religious or charitable purposes. ‘Devadayam’ is described as 
‘a donation of lands or allowances for the support of a temple, an endowment ’. 
Thus, while Devadayam isa grant in favour of a temple or endowment, 
Dharmadayam is a grant for religious or charitable purposes. It was contended 
that the grant being Dharmadayam, the grant was for ш ious and charitable 

, as distinguished from the grant in favour of a temple or an endowment. 
mstruing the words ‘ Devada ° it has been held by a Bench of this Court 
in Bala Tripura Sundaramma v. etary of State! that the mere use of the word, 
* Devadayam ° does not necessarily show that the grant was to the mosque or temple, 
and that it is not conclusive in favour of a temple or a ue. This view has been 
followed in all the subsequent decisions. Though the use of the word ‘Dharmadayam’ 
by itself would not conclude the question in favour of Syed Ahmed Batcha, it would 
have been more probable the word eerie would have been used, if the 
grant had been in favour of the mosque, which again is not conclusive, as pointed 
out by the decision cited above. 


The next important entry is in column 8, where it is noted, ‘Kazi service 
inam’. The entry by itself is more consistent with the grant being in favour of the 
service rather than to the mosque. In column 10 the grant is noted as * permanent’, 
It was contended by the learned Counsel on behalf of the mosque that, if the grant 
was personal, the word ' hereditary ' would have been used and not permanent. 
The use of the word ‘permanent’ has again been held as not conclusive of the 
uestion that the grant is in favour of the institution. In Mazhar Ali v. Gulam 
аЛа it wax hel that though the word “permanent had been wed in colunt 
10, which was the gu uel rad ооо the other columns 
showed that it was not granted exclusively to the Darga. In column 11 the name 
of the grantee is given as ‘ Krishna Raja Udayar,’ and against column 13 * Name 
of the original grantee it is noted as * It is not known '. It was contended on behalf 
of Syed Abdullah Batcha that, if the grant was in favour ofthe mosque, the name 
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of the mosque would have been given. It was submitted that, as the grant was by 
the Mysore Maharajah, long before the advent of the Bast India Company, the 
name of the person to whom the grant was made was not known and hence the 
‘entry. This circumstance also probabilises the contention that the grant was a 
personal grant. Columns 14, 16 and 17 may be taken together. Column 14 
gives the name of Namadullah in Fasli 1214. Columns 16 and 17 give the name o 
Karur Kaji Syed Ahamedsha, aged 45, as the brother's grandson of the registry in 
Fasli 1214. These three columns would indicate that Namadullah’s name was 
entered in the Register prepared according to Regulation X XXI of 1802, and Karur 
Kaji Syed Ahmedsha, aged 45, as entered in columns 16 and 17, is the brother’s 
grandson of the registry entered in column 14, Namadullah. These entries also 
рар that the grant was personal. Considerable reliance was placed by the 
earned Counsel on both sides on the entry in column 21, which is as follows: '' To 
be confirmed free in one title deed so long as the Kaji service is rendered”. It 
was contended on behalf of the mosque that, if the grant was a personal grant, 
different words would have been such as **'To be confirmed to the party зо 
long as he continues the performance of service ” as found in Hindu Religious Endow- 
ments, Madras у. Thadikonda Koteswwara Rao!, and the use of the words, “ То be 
confirmed free in one title deed so long as the Kaji service is rendered would 
probabilise that the grant was in favour of the ue. In Sami Ayyangar v. 
Venkataramana*, the entry in column 21 of the Inam Fair Register is as follows : 
“ ‘To be confirmed to the party in column 16 as long as he continues the performance 
of the services ". It was held in that case that the words in column 21 were explicit 
and unequivocal. The Bench further observed as follows :— 


“ If “the party’ referred to in that column be understood to be the deity, what would be the 
result ? Tho con of the of the services cannot possibly refer to the deity and the 


service, 
be absurd. с inam register shows that the жы continuously held at least for two generations 
by the family of Venkatachala, and the intention was no doubt to confirm the grant in his favour 
burdened with archaka service.” 


In Hindu Religions Endowments, Madras у. Thadikonda Koteswara Rao!, the entry in 
column 16 of the Inam Register was as follows : ** Sri Viswaraswami (worshipper) 
Tangalur Venkatasivadu ". In column 21 in some of the cases the entry was: “ To 
be confirmed and continued so long as the service is regularly performed ”. Venkata- 
subba Rao, J., who delivered the judgment, held that this entry was more in 
conformity with the grant being in favour of the institution. This view, which 
was subsequently approved by the Supreme Court in Lakshminarastmhachari v. Sri 

astheswaraswami Varu? was strongly relied on behalf of the mosque. It was contend- 
ed that the phraseology in column 21 in Sami Ayyangar v. Venkataramana*, “'То be 
confirmed to the party in column 16 as long as he continues the performance of the 
services," and the reference to ‘ the party’ and ‘he continues’ would necessarily 
refer to some individual. This contention is in accordance with the view expressed 
in Rindu Religious Endowments Board v. Kolesoara!. But as pointed out in Hindu 
Religious Endowments Board v. Koteswara!, the entry in column 16 would make a 
difference, if the name of the archaka is given. Dealing with column 16 in the 
case the Court took the view that it was perfectly clear in the face of admissions and 
‘entries that the contention that the grant was a personal grant could not be upheld. 
"The entry in column 16 in Sami Ayyangar у. Venkataramana’ was different, in that 
the name of the archaka was given indicating that the grant was in favour of the 
archaka. In the case with which we are concerned the entry in column 16 is merely 
the name of Karur Kaji Syed Ahamedsha, which is clearly indicative of tbe fact 
that the grant is personal in nature. On the facts the present case is more in favour 
of the view that the grant is personal than the one found in Ssmi Ayyamgar v. 
Venkataramana Ayyangar®, The observations of the Supreme Courtin Lakshmi 
mardsimhadchari v. Sri Agastheswaraswam Varu*, approvingtheview of the Madras 
High Court in Hindu Religious Endowments Board v. Koteswara* that the words “To 
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be confirmed so long as the service is performed " would not be a personal graùt 
would have to be taken in the light of the facts in the case. 


In Hindu Religious Endowments Board v. Koteswara!, the relevant entries аге as 
follows : In column 1 under the heading, ' Name of the present enjoyer ' the name 
of the deity was given. In column 11 the deity was shown under the heading 
* Particulars of the present enjoyment'. In column 8 it was mentioned that the 
grant was ' for the worship of the idol in the pagoda’. In column 13 the original 
grant was shown in the name of the deity. In column 14 the name entered in the 
inam register was that of the deity. Relying on the entries in these columns and 
the admissions, the Court came to the conclusion that the gift was to God. Column 
2] in some of the cases ran as follows ; ‘‘'To be confirmed and continued so 
as the pid v iro эрй ш Reading this entry in column a1 along wi 
the other entries the urt distinguished the decision in Sami Ayyangar v. 
Venkataramana*, in which the words, *' To be confirmed to the party in column 16 
as long as he continues the performance of the service ” in column 21 were used. 
The decision cannot be taken as an authority for the proposition that the entry in 
column 21 as “ To be continued so long as the service is зт cag eel 
should be taken as a grant to the institution, without any to the other 
entries. The entries in the Inam Register in Lakshminarasimhachari v. Sri Agastheswara- 
swami Varu?, may also be referred to. In column 6 was given the name of the 

tor who gave the land to the grantee and '* with the income therefrom he has 

performing Sri Swami Varu's Kalyanotsavam from that time ". In column р 
relating to the present enjo t the entry was '* Sri Swami Varu's Kalyanotsavam ". 
Apart these entries were admissions of the predecessors of the appellant 
that they were dharmakarthas of the Kalyanotsavam. In construing the en 
іп the inam register that the t was to continue so long as service was 
the Supreme Court ap the distinction t out between the words, “‘ to 
be confirmed so long as service is performed ”. “ to be confirmed to the party 
so long as he continues to perform the service " made in Hindu Religious Endowments 
Board v. Koteswara1. The two decisions in Hindu Religious Endowments Board 
v. Koteswarai, and in Lakskminarasimhacharl v. Sri dstheswardswams | Vuru?, 
cannot be taken as authority for the proposition that whenever the words “ to be 
ee ud Fd as he continues to the service " are used the 
grant can only be in favour of the institution. the other entries should be taken 
as whole and construed together in arriving at a conclusion whether the grant was 
in favour of the institution or not. 


Very strong reliance was placed by the learned Counsel for the mosque, on 
the remarks made in the register, which are as follows : “ This will be confirmed 
аз aninam attached to the ue at Karur”. These remarks are relied on as 
conclusive as the grant being in favour of the ue. On the other hand it was 
contended by the appellant that the words “a deua eal ы al 
make the grant one in favour of the mosque. A reference to the duties of a Kazi 
may be made in this connection. In Hedaya, on Mussulman laws, the duties 
of a Kazi are set out in detail. It is eno to notice the more important one. 
The office of a Kari has its origin in Muslim law. Kazi was chiefly a judicial 
officer more or less corresponding to the Magistrate of the present day. It was 
his duty to examine the state of prisoners, and whenever any acknowledgment of 
right in favour of others was made by a person it was the duty of the Kazi to record 
it. It was requisite that the Kazi should sit openly in a mosque for the execution 
of his office, in order that his place might not be uncertain to travellers or to the 
inhabitants of the town. The Jama mosque was considered the most eligible 
lace if it was situated within the city. It was not improper for the Kazi to sit in 
bis own house and pass judgment. Amongst his other functions may be mentioned, 
the attesting and registering deeds of transfer,of property, celebrating marriages, 
performing other rights and ceremonies, attending funerals and visiting the sick. 
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The duties of the Kari were, therefore, not strictly religious in character, and the 
office of the Kazi cannot be strictly said to form part of the mosque or religious, 
rites of the mosque. The office of the Kazi was also not one held er the mosque, 
though he was expected to exercise his functions ordinarily in the mosque. From 
the remarks in the Inam Register, “ This will be confirmed as inam attached to 
the mosque," it cannot be i erred that the grant was to the mosque. The proper 
i ; in my opinion, is that the grant was made to the person burdened with the 
service of the kazi. In determining tbe question whether a grant was in favour of an 
institution or in favour of a person, a Bench of this Court in Bala а Suadaramma 
v. Secretary of State! laid down certain tests at page 287. Where grant is not 
to temple or mosque or to a person in the capacity of muthawalli, 

ctc. or where it appears that a substantial part of the income does not go for the 
benefit of the institution, then the grant must be treated as a grant tothe grantee 
named, and if services are mentioned, it is a grant for service. Taking all the entries 
in the Inam Fair Register into consideration and applying the test laid down in the 
above decision I find that the grant is a personal grant burdened with service. 


In column 18 it is mentioned that the said п is the grandson of the original 
tec. In column arit is entered “ То be confirmed free in one title deed as 
ng as Kazi service is rendered ". It may be noted that in Exhibit A-1 the remarks 
that, ‘ the inam will be confirmed as attached to the mosque’ are not found, and 
the name of the grantee and his successor-in-title, are mentioned. There can be 
no doubt, therefore that Exhibit A-1 is a nal grant. Though Exhibti B-3, 
a certified extract from the register Exhibit B was referred o in the course of argu- 
ments, much reliance cannot be placed on it, as it is not clear under what authority 
the register is being maintained. On a consideration of the entire facts in the case, 
disagreeing with view of the lower appellate Court, I hold that the grant is 
personal in nature burdened with service. On this finding O.S. No. 118 of 1960 
is dismissed and O.S. Nos. 322, 345 and 485 are decreed. S.A. Nos. 1924, 1926, 1928 
and 1925 are allowed with costs. . 

S.A. No. 1927 of 1962 arising out of O.S. No. 218 of 1960 filed by Syed Abdullah 
Batcha inst the State Wakf Board, for a declaration that the notification issued. 
by the Wakf Board was ill and ultra vires, will have to be considered. ‘ Уак” 
is defined in Act ХХІХ of 1954 as ing a permanent dedication by а person 
реба Islam, of any шл ог Саран а рго for any purposc recognised. 

y the Muslim law as pious, religious or charitable and includes (i) a wakf by user, 
(ii) mashrut-ul-khidmat, and (iii) a wakf-alal-aulad to the extent to which the pro- 
perty is dedicated for any purpose recognised by Muslim law as pious, religious 
or charitable. The definition of ‘ wakf’ is amended, so as to include all dedications 
эра for the benefit of Muslim community, whether by a person professing 

or not. ‘This amendment negatives the contention of the appellant that ая. 
the original grantor was the Maharaja of Mysore, the property is not-wakf proe 
It cannot be denied that a grant to a Kazi is a recognised by the Muslim 
law as pious, religious and charitable. Further, it falls within section 2 (1) (ii), 
mashrut-ul-khidmat. Wilson's glossary gives the meaning of the word ‘ t* 
as ' conditional, as applied to assignments or ts of land revenue, importing that 
the grant was accompanied by certain stipulated conditions’. * Khidmat’ means 
“service or office’. * Mashrut-ul-khitimat’ would mean a grant on condition of 
service or office. The grant to a Kazi would certainly fall within this class of the 
definition. Whether the grant was in favour of the institution or nal in nature; 
the appellant cannot contend that it is not wakf. Ніз suit for the declaration that the. 
————————— M Á—á 
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property is not wakf property will, therefore, have to be dismissed. B.A. No. 1927 of 
1962 is dismissed with costs. Leave granted. 
V.S. ———— S.A. Nos. 1924, 1925, 1926 and 
1928 of 1962 allowed and 
S.A. No. 1927 of 1962 dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnm. Justice R. SapAsivAM. 


Komaraswami and another .. Petttioners* 
д. 
State by S.I. of Police, Dharapuram, Coimbatore Dt., an 
another .. Respondents. 


Criminal Procedure Gode (V of 1898), section 237 and Penal Code (XLV of 1860), sections 285, 435— 


Accused charged with ome fases, comvictior of anether—Charged reith offence of mischief by wiih intent io cause 
Деле cared ith әм fne, comin, Ч aur Cure э fe тар ba fin = intention. 
From a comparison of the ingredients of the offences under sections 435 and 285 of the Penal Codes 
it is clear that the actus reus for the offence under section 285 would bo established in every case whero 
the actus тєш; Sor the offence under section 435 із made out. But the mess ree for the two offences are 
Heredia cete econ 
charged under section the Penal Һа regard to the provisions contained in section 
Г Criminal Procedure Code. ы лаа а & conviction, there та 


The first petitioner, the father of the second petitioner, was merely t like the other two 
accused who were acquitted by the trial Gourt and who were charged for invoking section 
34 of the Penal Code. Even section 34 of the Penal Gode cannot be invoked in a case falling under 
section 285 of Penal Gode, as there can be no question of common intention in such a case. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying the High Court to revise the Judgment of the Court of the Sessions Judge, 
imbatore Division, dated 1st December, 1964 and passed in Crl. A. No. 253 of 
1964 (C.C. No. 357 of 1964 on the file of the Court of the Sub-Divisional Magistrate, 
iruppur). 
К: Ramaswami, for Petitioners. 
К. A. Panchapakesan for Public Prosecutor, for State. 
The Court made the following 
Orver.—Petitioners, Komarasami and Appan alias Chenniappa Gounder 
havc been convicted under section 285, Part I, Indian Penal Code, and sentenced 
to a fine of Rs. 500 each, in default to rigorous imprisonment for six weeks and out 
of the fine amounts, a sum of Rs. 700 has been ordered to be paid as compensation 
to P.W. 1, Krishnaswami Goundar, the complainant in the case. 

_ The first petitioner is the father of the second petitioner. The charge made 
against the petitioners was that on 2nd August, 1964, at about noon, at Kolathu- 
palayam, they intending to cause or knowing it to be likely that they will thereby 
cause destruction of sugarcane crops of P.W. 1, Krishnaswami Goundar, committed. 
mischief by setting fire to the dried sugarcane leaves, as a result of which the stand- 
ing sugarcane crops of the said Krishnaswami Goundar were completely destroyed 
by fire, causing damage to the extent of Rs. 10,000 and that they thereby committed 
an offence punishable under section 435, Indian Penal Code. ‘The learned Sub- 
Divisional Magistrate, Tiruppur, who tricd the case, found that the offence committed. 
by the petitioners was not mischief punishable under section 435, Indian Penal Code 
but ligent conduct with respect to fire, punishable under section 285, Part I, 
Indian Penal Code, and hence he convicted them under section 285, Indian Penal 

e.» 

The first point that arises for consideration in this revision сазе is whether on a 
charge under section 435, Indian Penal Code, the accused could be convicted under 
section 285, Part Т, Indian Penal Code. It is clear from a comparison of the ingre- 








* CrLR.G. No. 164 £1965 10th December, 1965. 
(CeLR.P. No. 158 of 1965). 
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dients of the offence under section 435, Indian Penal Code, and that of the offence 
under section 285, Part I, Indian Penal Code, that the actus reus for the offence under 
section 285, Part I, Indian Penal Code, would be establish sd in every case where the 
actus reus for the offence under section 495, Indian Penal Code, is made out. But 
the mens rea for the two offences are different. The mens rea for an offence under sec- 
tion 435, Indian Penal Code is the doing of a wrongful act with the requisite inten- 
tion or knowledge of the likelihood to cause wrongful loss or to any per- 
son by the wro act. But the mens rea for the offence under first part of 
section 285, Indian Penal Code, is rashness or negligence in doing the wrongful 
act. 

The Supreme Court in Willis (William) Slaneyv. State of M.P. has considered 
the cffect of thc omission to frame a charge under section 302, Indian Penal Code, 
simpliciter, as regards the legality of the conviction of the appellant under that charge 
in that case, when he was charged only under section 302 read with section 34, Indian 
Penal Code, and held that as there was no prejudice by way of failure of justice, the 
omission to frame the ific charge was cured under section 537, Criminal Pro- 
cedure Code. It was held in that decision that the trial would be illegal without the 
necessity of a positive finding of prejudice, (1) where there is no charge at all trom 
start to finish ; and (2) where the conviction 1s for a totally different offence from 
the one charged and not covered by sections 286 and 237 of the Criminal Procedure 
Code. In that decision it is pointed out that a man must know what 
offence he is being tried for and t he must be told in clear and unambiguous 
terms and that the essence of the matter is not a technical formula of words but the 
reality. Was he told? Was it explained to him? Did he understand? Was 
it done in a fair way? : 

Thus, the question for consideration in this case is whether the case wcould be 
brought under section 237, Criminal Procedure Code. In other words, the question 
is whether the charges could have been alternatively framed under section 256, 
Criminal Procedure Code. It is true, there is no direct decision on the question 
whether a person charged under section 435, Indian Penal Code, could be convicted 
under section 285, Indian Penal Code. But in King Emperor v. Walker*, a Bench of 
the Bombay High Court held that as it was open to the prosecution to bring the accused 
to trial on alternative pir ibt section 304 and section 304-À, it would follow 
by virtue of section 237, Griminal Procedure Code, that although the charge under 
scction 304-A-is not formally made out, it is open to the Court to convict the accused 
"under that section. The same view has been held in State v. Kulwant Singh?, in which a 
Bench of the Allahabad High Court convicted an accused under section 304-A, 
Indian Penal Code, in a State appeal though the trial of the accused in that case was 
"under section 304, Indian Penal Code. On a parity of reasoning the petitioners 
though under section 435, Indian Penal Code, could be convicted under 
section 285, Part I, Indian Code, as the main difference is with regard to the 
mens теа which has to be determined on a consideration of all the facts and circum- 
stances adduced in respect of either of the offences. In fact, it could not be disputed 
that even at the commencement of the trial, charges could have been framed against 
the petitioners alternatively under section 435, Indian Penal Code and section 285, 
Part I, Indian Penal Code, if prosecution was doubtful as to the mens rea of the 
accused. It follows that there could be a conviction under section 285, Part I, 
Indian Penal Code, though the petitioners were charged only under section 435, 
Indian Penal Code, having regard to the provisions contained in section 237, 
Criminal Procedure Code. 

It is true that, if prejudice is likely to be caused by such a conviction, there should 
be a retrial. But the learned Advocate for the petitioners did not urge that any 
Prejudice would be caused to the petitioners by altering the conviction from 
section 435, Indian Penal Code, to section 285, Part I, Indian Penal Code, on 
the facts proved in the case. In fact he did not want retrial in this сазе. 





1. (1956) 1 M.L.J. (8.0.) 100 : (1956) 8.О.]. 2. A.LR. 1924 Bom. 450. 
? 3. 1959 AILL.]. 548. 
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The learned Advocate for the petitioners, however, ed that on the facts 
found in this case, the conviction of the first petitioner could not be sustained and 
in my opinion his contention is well founded. It is clear from the evidence of P.W. 
2, Chinna Kudumban, the only eye witness in this case, that the second petitioner 
alone actually set fire to the s leaves, and his negligent act s uently 
resulted in the sugarcane crop of the complainant being destroyed by бге. - The first 

'ctitioncr is no doubt the father of the second petitioner, but he was merely present 
the two other accused who were acquitted by the trial Court. The first 
tioner and the two others who were acquitted were charged for mischief by vues 
section 34, Indian Penal Code. Even section 34, Indian Penal Code, cannot be 
invoked in a case falling under section 285, Part I, Indian Penal Code, as there can 
be no question of common intention insuch a case. for the foregoing reasons, the 
conviction of the first petitioner cannot be sustained and hence his conviction under 
section 285, Part I, Indian Penal Code, and the sentence of fine of Rs. 500 imposed" 
on him are set aside and he is acquitted. For the reasons already xd there is no 

und to interfere with the conviction of the second petitioner and the fine of 

. 500 imposed on him. The criminal revision case is therefore dismissed so far as 
the second petitioner is concerned. 

The learned Sub-Divisional Magistrate who tried the case has ordered that a sum 
of Rs. 700 out of the fine amount to be paid over as compensation to P.W. 1, Krishna- 
swami Goundar. But I have set aside the conviction and sentence of fine imposed 
on the first petitioner. I, therefore, direct that the entire sum of Rs. 500 im as 
fine on the and petitioner, if collected, be paid to P.W. 1, Krishnaswami Goundar. 
"The fine amount if already paid, bythe fitit pedBoner,. will be refunded to him, 


V.S. Order accordingly. 
[FULL BENCI BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mx. M. ANANTANARAYANAN, Officiating Chlef Justice, Мв. Justice 
SRINIVASAN AND MR. Justice NATESAN. 


The Chief Controlling Revenue Authority, The Board of 
Revenue, Madras .. Applicant* 


v. 

Mr. Mohammed Yoonus Sait .. Respondent, 

ne aes кнн с acc ш е оета (e б Пы ин 
ing aa. —Decument setting cut partition amongst the sens—' "— 

and also as а seiilemexi— Wife and daughisrs of settler ааа of (Ыы 

may noi render desd to be stamped as settlement. 

mu ЕСЕ styled as ono of partition, the wife and daughters 
of Jf were not parties thereto, was the 


describing Af as the set cut in the the recital, “ whereas M is 

t лке ай oral gift ot B pr e А ear pene кап соп 
venience hereto, the party the part on grounds of pure natural love and sffec- 
tion has с an oral gift of all these 12 items ........ i ppm sons, wife and 
daughters to Mohammedan Law .......... к, е document to state that 
the sons had en Into an agreement and arrangement........ the partition of 9 items 


тазе КУЫК various Кеги were taken by cach ofthe ота. базе qucadod the document, in addi- 
tion to being stamped as а partition, has to be stamped as a scttlement, 
Held, the document has to be stamped, in addition, каеш өш кошо 4) 


of the Act, as an instrument recording the terms of the distributing the property of the 
scttlor among his family. 

The expression ‘ дыга more fartraching eee me cat ot mere nartation 
and is intended to furnish e proof of a transaction. 

Though the document is not a scttlement in the sense that the owner ofthe settled under 
асаа аа наш ed ичиши үч кс кк ее Ty A tho artificial defini’ 
tion create d by section 2 (24), that is to say, it is а record of an carlicr oral settlement. 


If the person settling the interest does not join the instrument, then the reference to the settlement 
D ag akc could not operate of its own 
эл а 





* К.С. No. 3 of 1961. 5th January, 1966, 
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Though reference is made to а gift, se having been mado in favour of the wife and daughters of 
M, the effect of the document only indicates the setting of certain items for the purpose of” 
making a gift in favour of them, by means of documents to be executed in future. Even assuming 
that a gift had been made in favour of them, in the absence of those persons joining in the execution of 
the document, the recital in so far as they are concerned, cannot be regarded as a ‘record’ within the 
scope of section 2 (24) of the Act. 


Casc-law discussed. 


Case referred under section 57 (1) of the Indian Stamp Act by the Chief 
Controlling Revenue Authority, the Board of Revenue, Madras, in pursuance of 
the order of the High Court, dated gth November, 1960 in W.P. No. 751 of 1958. 


The Government Pleader, for Applicant. 
T. А. Ramaswami Reddiar, for Respondent. 
The Judgment of the Court was delivered by 


Srinivasan, F.—Under section 57 (1) of the Indian Stamp Асі, the following: 
uestion stands referred to us by the Chief Controlling Revenue Authority, 
Board of Revenue, Madras : 
“ Whether the ааа une, 1955 comprised both „рше and settlement or- 
and whether the note to Schedule ‘ A " of the document read with the recitals and the relevant: 
of property constitute an instrament chargeable as a settlement under the Stamp Асі.” 

One Mohamed Yoonus Sait moved this Court under Article 226 of the Consti- 
tution for a writ of mandamus to direct the Board of Revenue, Madras, to make the 
reference. To the document in question, the parties are thesaid Mohamed Yoonus 
Sait and his four sons. Broadly stated, this document purported to record a gift of 
certain items of propertics, by Yoonus Sait, to his four sons who thereafter proceeded. 
to partition these items among themselves. Three other items referred to in the 
document are stated to have been set apart for being gifted to the wife and the 
daughters of Mohamed Yoonus Sait. Mohamed Yoonus Sait joined in the ехе— 
cution of the document as a confirming party “ to declare and confirm ” that the 
other parties, the sons, had the right and full power to partition the properties. 
among themselves. This document was presented for registration, being stamped as 
а partition deed. The registering authority took the view that tbe document was 
not a partition decd simpliciter but combined in itself a settlement as well as a рагі- 
tion. The District Registrar decided that the stamp duty paid on the document was 
insufficient and that a deficit duty of Rs. 4,875 together with a penalty of Rs. 10 should- 
be paid. On appeal, the Board of Revenue accepted the decision of the District 

i as correct. It was at this stage that the matter was brought before this. 
Court by way of а writ proceeding and this Court directed a reference to be made.. 


A brief reference to the recitals in the document may be made in order to аррге- 
ciate the points in controversy. So far as these 12 items of properties are concerned, 
they admittedly belonged to Mohamed Yoonus Sait. The parties to the document 
are Mohamed Кош Sait and his four sons, two of them being majors. The docu- 
ment was styled as one of partition in which Mohamed Yoonus Sait stated that he 
joined only as a confirming party, taking no share in the partition. In the earlier: 
parts of the document, the title of Mohamed Yoonus Sait was traced to these several 
items of properties. In the operative portion the following recitals were made : 


“ And whereas the party of the fifth part Mohamed Yoonus 8айб........................ is 
comperent to make ап oral gift of his properties. and whereas fer the mutual advantages bencfit and“ 
convenience of parties hereto, the the fifth part on natural love and 


ds of pure 
has made an oral gift of all these 12 items of properties in Schedule ‘A’ hereunder мо peeo 


The continuing sentence stated that of the 12 items of properties, g were jointly given- 
to the four sons. lun 4 wae given ro PE la Bai wile, and items 5 and 6 to cach 
of his daughters. The document proceeds to say that the sons had entered into an 
agreement and arrangement among themselves regarding the partition of the $ 
items. of properties and in pursuance of that agreement various items were taken by 
cach-of the sons, with the exception of item 12, which was continued to be kept joint. 
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for common enjoyment. That item was accordingly cxcluded from partition. 
‘Though earlier it is stated that items 4, 5 and 6 had been given tothe wife and the 
two daughters, in the later part of the document these items are stated “іо have been 
set apart to be given away to the wife and daughters of the party of the fifth part, 
Mohamed Yoonus Sait by scparate deeds of scttlement in their favour in pursuance 
of the oral gift made to Шеш”. 

The wife and the daughters were not parties to this document. In cffect, the 
document, in so far as they are concerned, only statcs that those items had been set 
apart to be given away and separate documents were to be executed їп the future. 

¢ shall initially co ourselves to the settlement or gift in favour of the sons 
and the partition as among themselves. 


There is no dispute that on the date of execution of this document, 
it was Mohamed Yoonus Sait who was the absolute owner of the 
properties. He made a gift of the g items in favour of his sons, whether 
on tbe date of the instrument or a short while prior thereto is not very material. 
Following this settlement or gn which created the necessary title in the four sons, 
the four sons proceeded to divide the properties among themselves. It is not in 
dispute that the document is liable to stamp duty asa partition. The only contro- 
versy is whether stamp duty has also to be pus on the foot of a settlement or gift. 
On behalf of the respondent the stand has been taken that there was a completed 
settlement or gift prior to the partition and that as the document did not operate 
to create a settlement or gift, it is not liable to additional stamp duty on such basis. 
For the Board of Revenue, however, it is claimed that a settlement has inclusively 
defined by the Indian Stamp Act. By section 2 (24) of this Act, a settlement means, 

“ any non-testamentary disposition, in wri of movable or immovable property e 
*he purpose of distributing pro of the зек his family or those for whom is dus 
to provide, or for the purpose o иа person ton him,........ and includes 
ад agreement in writing to make such a on and, where any such disposition has not been 
made in writing, any instrument recording, whether by way of declaration of trust or otherwise, 
the terms of any such disposition ''. А 
It is contended that in so far as the gift or the settlement to the sons is concerned that 
gift or settlement has not been made in writing. But here is an instrument which 
records the terms of such disposition, to which instrument the scttlor or the donor 
is himself a party, admittedly Joining in the execution of the instrument for the pur- 
pose of “ declaring and confirming " the title so created in favour of the sons, It is 
accordingly the contention of the Board of Revenue that this instrument records the 
terms of the disposition so made and that though the document itself is not a settle- 
ment, it is nevertheless an instrument which comes within the mischief of the inclu- 
sive part of the definition of a settlement as found in the Act. If that should be so, 
it is liable to stamp duty as a settlement as well. 


The question resolves itself into determining what is the precise meaning of the 
expression, ‘‘ recording the terms of any such disposition ” contained in the definition 
extracted above. On first principles it scems to us that the expression “ ы di 
has a more far-reaching significance than that of a mere narration. А “ record ” 
is intended to furnish indubitable proof of a transaction while a “ narrative ” may- 
be only a statement proceeding from a party. Here is a case where Mohamed 
Yoonus Sait who was the owner of the properties records the fact that he had effected 
a settlement of the properties upon his sons. He joined in the execution of the 
document. Itis clear that he binds himsclf thereby and can no longer repudiate the 

ition that he had made a valid settlement or gift in favour of his sons. Obviously, 
it would be otherwise, if Mohamed Yoonus Sait had not beena party to the document 
and the sons merely stated that they had obtaincd the propertics by way of a settle- 
ment or gift from their father. That would be a narrative cxplaining the source 
of their title but would not be a record of a disposition. Even on the plain meaning 
of the expression found in the: definition, it would appcar to follow that the instru- 
ment is one which is a scttlement as well as a partition. | 


— Ё the-Indian-Stamp -Act-wasamended by Ас XV of 1904 and 
the inclusive part of the definition bringing within its scope an instrument recording 
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the terms ofa disposition was put in by that Act. Mullah in his “ Indian Stamp 
Act, 6th Edition” notes that “ the words relating to oral settlement recorded in writing" 
were added by Act a of 1904 to prevent an evasion of duty by the simplc expedient 
of first making an oral disposition of the property to be settled and then 

the terms of the disposition in a declaration of trust in which the settlec and the 
trustee join". Clearly the definition was lified only for the purpose of levying 
duty on documents which may not be Mire be settlements but which reco 
earlier settlement in respect of which no document in writing had been executed. 

It is the contention of the learned Government Pleader that the liability to 
stamp duty arises, as the document is undoubtedly a settlement in the жез indicated. 
above. Alternatively it is pleaded that the document itself may be regarded as 
effecting a settlement at least in so far as the wife and the daughters are concerned, 
for it states of further documents to be éxecuted in their favour. Whether that posi- 
tion would be correct or not, when once the factum of an oral settlement has thus, 
been recorded, section 2 (24) of the Indian Stamp Act steps in and imposes the duty 
ab on а settlement. 

ee en relates to the precise meaning to be given 
to the expression *' head, there are one or two authorities 
which may be iere io. to. п Inre MED a similar question arose. "There, 
onc Mansukhram established an institution and provided certain properties there- 
for. That was in or about 1892. In 1905, he executed a trust and made over a 
sum of Rs. 35,000 to certain trustees for the furtherance of the objects set out in the 
deed. When this deed was presented for registration, stamped as a trust deed, the 
Registration authorities claimed that it should be stamped as a deed of settlement. 
Apparently, it was not denied that there was in fact a settlement and the only ques- 
tion that arose was whether the Amending Act of 1 1904 should be construed to have 
retrospective effect and to apply even in respect o itions of property which 
were anterior to that Act. The judgment in the case consists of a single sentence, 
the learned Judges expressing their view that the documentis a settlement and should 
be stamped as such. In the context of the agruments presented before them it seems 
Clear that they accepted the view that though the disposition of the property might 
be prior to the Act of 1904, since the instrument recording its terms was subsequent 
to that Act, it would be liable as a settlement. We are inclined to believe that 
this decision really accords with the view which we have earlier expressed regarding 
the interpretation of the word, “‘ recording ”. 


The meaning of the word, “ IEEE came before a Special Bench of the 
Lahore High Court, in Labh Singh v. Mehr A*. That was а case of an adoption 
document. The document began by со € factum of adoption and procceded. 
to say that no document was executed at the time or subsequently and therefore 
the document in question was executed to confirm that adoption. The question 
was whether it was liable to stamp duty as a deed of adoption. Оре of the d 
Judges observed : 

* Nothing could I think be clearer than that the document is primarily a deed recording an adop- 
tion. The word, ‘ recording ' includes in my opinion not merely the recital of what happens contem- 
porancoualy but the recapitulation and placing on record of what has happened in the pest. " ' 
(It may be mentioned that in the Schedule to the Stamp Act, adoption deed ik 
defined as ‘ any instrument other than will recording an adoption’). The’ contentiori 
in that case was that the document was merely a will which M Rc bean the 
factum of adoption and need en therefore be stamped as an adoption deed. Jailal 


J., another learned Judge, expressed himself thus : 

“In my opinion, 4 fn thi article means committing to writing as authentic 
evidence fs ur baring opal pear evidens of ich preserved be appealed. 
to in case of dispute. It is-notl р QA the mater and the cece d eto еа cae 
temporencous, There may be cases vare M eee о ing as кепп eyida tir 
long after it came into existence............ The document clearly indicates that the primary object 
n'y Slated jessie esas їп executing i узш to being io Rene documentary cyidanic Gë tho adoptin which 
may bo appealed to in caso of any futuro dispute ............ 


Уз 
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This. passage clearly indicates the scope of the expression “recording " and the 
purpose for which a record is made. 

„А decision of the King’s Bench Division has been referred to by the learned 
Government Pleader. That does not however touch upon the precise question 
before us. ‘In that case (Cohen and Moore v. Revenus Commissioners) 1, what was decided 
was that both a verbal declaration of trust, though made beforc the actual execution 
of the deed and the dced itself formed parts of a single transaction and the deed w 
chargeable as a settlement. zi 


Mr. Ramaswamy Reddiar insists nevertheless that unless rights as under а 
settlement or a gift are created by the document itself, there can bc no levy of stamp 
duty as a settlement. Не claims that the requisites of a settlement are that the 

roperty must belong to the settlor at the time of the settlement. Не must settle 
1t by а document and the document should be of a non-testamentary nature. Не 
refutes the position that the first two of these incidents are available inthis case. He 
claims that at the time of the execution of the document, Mohamed Yoonus Sait 
was not the owner of the properties, having already validl gifted them away to 
his sons. The parties being Mohamedans, an oral gift is valid under the 
Mohamedan Law by which they are governed. He also urges that the document 
itself did not settle the properties upon these sons. Ifhe had already divested him- 
self of the ownership, he settled nothing hereunder. It is also by the learned 
Counsel that a settlement as defined even by section 2 (24) should be for the purpose 
ee ы roperty of the settlor among his ily and he claims that the 
settlor hi should distribute the property and if he effected no distribution the 
document cannot be of the nature of a settlement. We are really at a loss to follow, 
this line of argument which completely overlooks the amendment made by the. Act 
of 1904 which brought within the ambit of а settlement something which was not a 
settlement but which merely recorded the disposition under an earlier oral settle- 
ment. We agree with Mr. Ramaswamy that the document is not a settle- 
ment in the sense that the owner of the property scttled it under the document upon 
certain other persons. But it becomes a settlement by reason of the artifici 
definition created by the section, that is кж it is a record of an earlier oral 
settlement. Certain decisions have been cited by the learned Counsel which do 
not, to our minds, touch upon the question before us. In Dr. Vishen Shanker v. 
State of Bihar*, a partition deed recited that a widow of X surrendered her limited 
interest in favour of the parties entering into the deed and the question arose whether 
the document required additional stamp as a deed of gift. The learned Judges 
observed that in so far as the reference to the surrender was concerned it was а 
mere statement and that it did not purport to operate or terminate the interest of 
the ns who were said to have surrendered their interest. It is noticeable that 
in het cape the persons who surrendered their interests were not parties to the 
document, though they attested the document. The executants of the document 
were only those who partitioned the properties among themselves. The learned 
Judges observed : . 

“ If by reason of any omission it later that their title in the i incom 
thatis um concern they run tho siak with open суса.” ко plete, 
This passage clearly indicates that if the person surrendering the interest does not 
join the instrument, then the reference to the surrender is merely a narrative of 
the origin of title and the document could not operate of its own volition as a gift. 
In Hanuman Prasad v. State of Rajasthan?, what purported to be a receipt referred to 
an earlier gift of three lakhs of rupees by a father to his зоп. This receipt had been 
impounded and the claim was made that it should be stamped as an instrument of 

ift. The Bench of the Rajasthan High Court held that the receipt was not an 
instrument as defined by section 2 (14) of the Stamp Act and a mere recital of a 
past transaction in such a document, which was i not an instrument, would not 
attract stamp duty. We are unable to receive any assistance from this decision for 
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thé contention advanced by Mr. Ramaswamy Reddiar. It is truc that the docu- 
ment in that case purported to record an event of the past. But even the 
amplified definition of a settlement under section 2 (24) would not certainly apply 
unless the record of the past disposition or gift is made in an '' instrument ”. 
Muhammad Hussan у. The Crown!, was a similar case. Therein a receipt bearing 
one anna stamp recited an earlier conveyance of land and stated that the sum 
covered by that receipt had been paid as consideration for the sale which had been 
completed previously. The learned Judges observed that the test should be whether 
the intention of the parties was that the t should be the only repository and 
the appropriate evidence of the transaction. But if that merely recites the past 
accomplished fact, the document should not be regarded as a conveyance. "They 
also pointed out that the decision in each case must turn on the peculiar wording 
employed in the document and the circumstances in which it was executed. Other 
decisions bearing upon the meaning of the word “ declaring " ap ing in section 
17 of the Indian Registration Act have been referred to. We do not think that 
any assistance is derivable from them for the purpose of understanding the meaning 
of the expression, ‘‘ recorded ” with which alone we are at present concerned. We 
do not therefore propose to refer to them. 

We are accordingly satisfied that the document must, in addition to being 
stamped as a deed of partition be stamped as for a settlement. 

In the light of what we have stated, while undoubtedly reference to the gift 
in favour of the sons is a record of an earlier disposition, which had not been made 
in writing, the position seems. іо be different in so far as items 4, 5 and 6 are concern- 
ed. On a close reading of the document, it seems to us that though reference is 
made to а gift, as having been made in favour of the wife and the daughters, the 
full effect of the document only indicates the setting apart of these items for the 
purpose of making a gift in favour of the wife and the daughters, by means of docu- 
ments to be executed in future. Even assuming that a gift had been made in favour 
of the wife and the daughters, we are nót satisficd that, in the absence of these persons 
joining in the exccution of the document, the recital in so far as they are concerned 
can be asa “record ” in the sense in which that term is used in section 
2 (24) of the Stamp Act. We must therefore hold that there is no settlement in 
so far as these items are concerned. 

We express accordingly our views as bereunder : 

Тһе document'is chargeable with duty as a settlement in respect of 9 items 
excluding items 4, 5 and 6. It is also liable to stamp duty as a partition deed in 
respect of items 1, 2, 3 and 7 to 11 only, as item 12 not been partitioned and 
continues to remain joint. 

We make no order as to costs. 

V.S. ; Answered accordingly. 


1. (1933) LL.R. 14 Lah. 102. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn. Justice P. RAMAKRISHNAN. р 
` .. Appellant? 
v 


Mohammad Yousuf i ар .- Respondent, 
Prevention of Food Adulteration Rules (1955), rules 22 and 29—(нанїйу of sample of food article sent to 

Public Analyst for analysis less than that yin rals 22— Analysis qood pet line edul- 

teration based on such enalysis—Lagality—Rule 29 (f'altra vires—Article 14 of the Con titution of Fadia 1950) 


The provision under rule 22 of the Prevention of Food Adulteration Rules (1955) which provi- 
des the approximate quantity to be supplied to the Public Analyst of samples of t articles of 
food for analysis is intended to enable the Analyst to have samples in an adequate quantity for the 
purpose of making his analysis and to provide guidance to the authorities who take the sample. If 
the sample sent is less than the prescribed quantity it is for the Anal [п вау partier case го 
his difficulty in analysing and insist upori the ibzd quantity being sent. But in the absence 
evidence to show that the Analyst felt any di ty in making the analysis, it cannot be infi 
that from the mere circumstance that the quantity of sample sent for analysis was less than the one 
proscribed in rule 22 (4 ounces ofdhallinatead of 8 oymces in the instant case) the analysis was 
inaccurate and that therefore a conviction for adulteration cannot be based on the strength 
of such analysis. - M IUE e ee 
d Rule 29 ofthe Prevention o! Food Adulteration Rules (1955) which prohibits the use of coal-tar 

upon any food other than the items specified in that rule is not discriminatory and hence not ultra 
as of Article 14 ofthe Constitution of India (1950). — . à 

Appeal under section 417 of the Code of Ciriminal Procedure, 1898, against the 
acquittal of the aforesaid respondent (accused) of offences under sections 7 and 
16 (1) read with section 2 (ix) (7) and rule 29 of the Prevention of Food Adulteration 
Actby the Sessions Judge, Tiru me No. 46 of 1962, on his 
file on appeal from the conviction sentence pd e Sub-Divisional Magis- 
trate, Ariyalur in Calendar Case No. 29 of 1962, on his file. 


V. V. Radhakrishnan for Public Prosecutor-Appellant, 
K. Ramachandran, for Respondent. , 


The Court delivered the following 
Jopamwanr.—This Appeal is filed by the Public Prosecutor appearing for the 
ib the learned Sessions Judge of Tiruchirap- 


Public Prosecutor 


State against the acquittal of the accused 
раШ in Criminal Appeal No. 46 of 1 M 


The facts of the case lie in a narrow compass, The accused is a grocery mer- 
chant at Ariyalur. On 26th October, 1961 from a total stock of 8 measures P.W. 1, 


the Sanitary tor, three-fourth measure of dhall for the of 
analysis. Te followed e usual procedure of dividing the sample into Polat 
and gave onc to the accused under receipt and sent one of the HTA to the Public 


Analyst whose report, exhibit P-4 gives the following account of the sample : 

“The € contains water soluble yellow dye derived from coal-tar I &m of opinion 
Beads M IU Тайды ща ta Rede. Corn "M 
The trial Court, namely, Sub-Divisional Magistrate, Ariyalur, convicted the accused 
under the Prevention of Food Adulteration Act and sentenced him to pay a fine of 
Rs. 400. In Appeal, the learned Sessions Judge, acquitted the accused for the 
following reasons. Rule 22 of the' Rules : ed under the Prevention of Food 
Adulteration Act, 1954 provides the approximate quantity to be supplied to the 
Public Analyst of samples of different articles of food. In the case of pulses and 
cereals the approximate quantity is 250 grams which will be 8 ounces. The quanti 
of the sample sent by the M He in the present case works to about halt 
the tity, that is 4 ounces. The xed Sessions J was of the opinion that 
rule 22 had been contravened in the present case and › to use the of 
the learned Sessions Judge, i 


! 


* Cri. A. No. 637 of 1962. | | D = 3rd Apel, 1964, ', 
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“if a test is conducted with quantity less than the prescribed quantity, the opinion arrived 
at on such test cannot be taken to be one arrived at in accordance with law and no conviction can 
be based on the strength ofthe opinion arrived at on the basis of such an imperfect test.” 

The learned Sessions Judge also referred to the decision in Raju Konar, In re}, 
wherein the error in the procedure alleged was the failure to take the sample in the 
presence of not less than two witnesses, a contravention of section 7 (10) of the Act. 
The decision cited by the learned Sessions Judge deals with an entirely different set 
of facts and has no application to the facts of the case on hand. It is not the contra- 
vention of rule framed under a statute,that would lead to the conclusion that the 
conviction of the accused is vitiated. It might happen in a particular case, that the 
omission to obtain the signature of mahazar witnesses for the recovery of sample 
might lead to a reasonable doubt about the circumstances of the recovery and the 
Court might be justified in giving the benefit of the doubt to the accused. The 
question, whether the sending to the analyst of a quantity of the sample less than the. 
one prescribed inthe rule, has made the report of the analysis ЕА ble must be 
considered independently on the facts of the case. The learned Sessions Judge has 
not done this, Actually this question was not at all raised in the trial Court, and 
it was raised for the first time only during the arguments in appeal. It appears to 
me, that the provisiori under rule 22 was intended to enable the analyst to have sam- 
ples in an adequate quantity for the purpose of ing his analysis and to provide 

idance for the authorities who take the sample. If the sample sent was less than 
the prescribed quantity, it was for the analyst in any particular case to express his 
difficulty in analysing, and insist upon the prescri uantity being sent. But 
there is nothirig in the present case to show that the t had felt any difficulty 
in making the analysis. The conclusion of the learned Seoni Judge, that the 
analysis was vitiated, is based on the sole reason that the quantity sent was only 
half of the quantity prescribed under the rule and such a conclusion would not 
necessarily follow. A similar question arose before Sadasivam, J., in Public Pro- 
secutor v. Muthu Naicker? and. he expressed himself thus: 

‘The quantity of 8 ох. mentioned in rule 22, Prevention of Food Adulteration Rules is only 
an approximate quantity and sending of a smaller quantity would be proper compliance with the 
rule unless the Central Food Laboratory finds difficulty in analysis because ofthe smallness of the 
quantity and prejudice is caused to the accused.” 

І agree respectfully with the above opinion and hold that in the absence of any 
evidence to show that the Analyst felt any difficulty in making the analysis, it could 
not be inferred that from the mere circumstance that the quantity was less than the 
one prescribed in the rule, the analysis was inaccurate and, therefore, the accused 
should be acquitted. А 

' Learned Counsel for the respondent referred me to two decisions, опе of the 
Kerala High Court in'City Corporation, Trivandrum v. Antony?, and State v. Sahati Ram* 
wherein the Court had to reject the evidence of the Public Analyst on the ground that 
data supplied by him were quite meagré for leading to the inference that the article 
was adulterated. But here there is no such difficulty. The data supplied are quite 
clear arid there is‘no ground for rejecting the report of the analysis on this ground. 

Finally, there was an argument by the learned Counsel for the respondent that 
rule 29 of the Rules framed under the Food Adulteration Act is ultra vires of Article 
14 of the Constitution, It may be pointed out that the accused has been prosecuted 
in this case for contravention of rule 29 along with the appropriate provisions in the 
Food Adulteration Act. Rule 29 of the Rules under the а ааа Act, prohibits 
the use of coal-tar.dye upon any, food other than the items specified in that rule. 
The items specified in that rule do not include pulses and cereals which are the 
articles dealt with in the case. A of the items mentioned in that rule shows, 
that they contain a list of articles which have generally a fancy value by reason of. the, 
colour which is imparted to them by the admixture of the coal-tar dye. Presumably, 
these items were listed out for exemption because the admixture of the colouring 
matter, to those, items was not likely to mislead the customer into believing that he 


1. (1958) 2 M.L.J. 194. 3. ILR. (1962) 1 Ker. 430. 
TCR 1 M.L.J. 55: (1963) MLJ. 4. ALR. 1958 All, 34. 
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was buying different quality of the stuff because of its colouring, than what it really 
was. But in the case of items like pulses, the сао аа Beg es may indicate a real 
difference in the quality of the stuff and it may tend to deceive and defraud the 
poche Again, it may happen that certain items may be listed out in rule 29 

use they are not likely to be affected adversely by the admixture of the dyes. 
Unless we have more data to show that the listing out of particular items in rule 29 
was not based upon any rational principle like those mentioned above, it cannot be 
held that an unfair element of discrimination was involved, The discrimination 
alleged is in separating some items for the grant of exemption from other items. 
There is no allegation of discrimination inier se between dealers who sell a particular 
item which is not covered by the exemption. All of them alike fall under the prohi- 
bition. For the reasons set out above I am unable to find adequate grounds to hold 
tule 29 to be ultra vires of Article 14 of the Constitution. I, therefore, hold that the 
Degna of acquittal is based on totally inadequate and non-maintainable reasons. 
Tallow the appeal, set aside the acquittal and restore the judgment of the trial Court. 
The conviction of the accused and {Һе sentence which is one of fine will be restored. 


V.K. i Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Мв. Jusriaz M. NATESAN. 
P.S. Ananthakrishna Iyengar i e Appellani* 
г. 
K. T. N. RM T. Thenappa Chettiar .. Respondent. 


Torts—Malicious prosscution—Suit for demages—Duty of civil Couri —Reasoniag of the Criminal Cowi— 
How far relevent. 

In a suit for damages for malicious prosecution the reasoning in the ent of the Criminal 
Court is not relevant. Itis the duty of the civil Court to consider the evidence adduced to find out 
whether there was abeence of reasonable cause. The judgments of the Criminal Courts are admissi- 
ble only for the limited purpose of proving that the prosecution terminated in favour of the plaintiff 
That the plaintiff was convicted by the first Court and it was only the appellate Court that sct aside 
the conviction on the d that the prosecation has not established the guilt of the accused beyond 
reasonable doubt, will make no difference to the case andthe civil Court will have to assess the 
evidence before it and come to its own conclusion about the falsity of the complaint. 


It is not necessary in such cases to prove that the Criminal Court itself must find, while acquitting 
the accused, about the falsity ofthe complaint. A suit for damages for malicious prosecution would 
lie ifthe plaintiff was ultimately acquitted on appeal by reason of the original conviction having 
ceeded on evidence which was known to be false tothe complainant ashe is the best person to know the 
facts on which he deposed. When the offence is rested on facts stated to be within the knowledge of 
the prosecutor and the facts are found to be false by the civil Court in an action for damages for mali- 
cious prosecution the fact of conviction in the first mstance is of little significance. 


Appeal against the Decree of the Court of the Subordinate Judge, Pudukottai 


in Appeal Suit No. 60 of 1961 preferred against the Decree of the Court of the Dis- 
trict Munsif of Pudukottai in Original Suit No. 496 of 1958. 


K. Sarvabkuman, for Appellant. 

T. V. Balakrishnan and M. Mahalingam, for Respondent. 

The Court delivered the following . 

Јоромемт. This Second Appeal is directed against the decision of the learned 
Subordinate Judge of Pudukottai, d ing the plaintiff?s suit for ipse e for mali- 
cious prosecution. The learned District Munsif had dismissed the suit holding that 
the prosecutor, that is, the defendant, had reasonable and probable cause for pre- 
ferring the complaint against the plaintiff and that no improper or indirect motive 
could be attributed to the defendant. On a careful analysis of the evidence, the 
learned Subordinate Judge came to the contrary conclusion and granted the plaintiff 
Rs. 1,475 as damages, Rs. 375 representing the expenses incurred in defending the 
criminal prosecution, and Rs. 1,100 as general damages. ‹ 


*S.A. No. 1264 of 1962. 15th January, 1965. 
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The relevant facts may briefly be set out: The plaintiff is a rich and influential 
individual and of a pious and religious disposition. But there was hostility and ill- 
feelings between him and one Chockalingam Chettiar, the President of the local 
Panchayat. The defendant, the appellant in the Second Ap is a clerk in the 
Panchayat, and he instituted a complaint against es D 1 e the овса 
Sub-Magistrate’s Court, Thirumayam, charging him with assault and use of сгі- 
minal force. His case was that on 12th May, 1958, at the time of the Poochorial 
festival the plaintiff, who was near the Pillaiyar temple, sent for him and that, taki 
him to task for not clearing the grass and thorns around the temple, the plainti 
shouted against him and dragged him to the temple for swearing. He was threatened 
with beating if he did not swear before the deity. The plaintiff was found guilty 
in the Sub- istrate's Court and was released on probation under section 3 of the 
Madras Probation of Offenders Act. D арра the learned District Magistrate 
allowed the appeal and acquitted Һе (plaintiff). 


The learned Subordinate Judge, on an elaborate consideration of the evidence, 
came to the conclusion that the complaint preferred by the defendant is nothing but a 
invention with the active help of Ch the avowed enemy of the plaintiff. 
It is needless to advert in detail to the reasoning of the learned Subordinate Judge for 
his conclusion which is a pure question of fact. As regards malice, there is ample 
evidence in the case, a from the fact that the incident itself is an invention. e 
learned Subordinate Judge refers to the publicity in the pa which the defendant 
has secured for the conviction, securing certified copy of the judgment and forwarding 
it to the press. in, when the plaintiff prayed b. exemption from personal atten- 
dance, the deft tinsisted on his presence in Court, stating that he might have 
to be identified by witnesses, though at the trial no question was put to any witness 
with reference to the identification. The learned Subordinate Judge, in the cir- 
cumstances, concluded that the ambition of the defendant in dragging the 
plaintiff to the Criminal Court was to put him to shame. 


Learned Counsel appearing for the appellant, the prosecutor, contends that due 
weight has not been given by the lower appellate Court to the fact that the trial Court 
had convicted the plaintiff for the offence and that the acquittal was only in a ; 
But the criminal complaint in this case is based on facts within the personal knowledge 
of the defendant. It 1s an assault on the prosecutor and he relies for the prosecu- 
tion on what happened to him, and when the incident as spoken to by the prose- 
cutor is found to be false, it is опе, false to the knowledge ofthe prosecutor. Learned 
Counsel contends that the falsity of the offence must be found in the Criminal Court . 
itself and if it was a case of acquittal giving the benefit of doubt to the accused, it 
could be a matter for consideration by the civil Court on the issue as to want of 
reasonable and probable cause. Learned Counsel, therefore, es, that the civil 
Court must consider the basis of the acquittal. It is well settled law so far as this 
Court is concerned that the reasoning in the judgment of the Criminal Court is 
not relevant in a suit for damages for malicious prosecution. In Padda Venkatapathi v. 
Ganagunis Balappa!, a decision of a Division Bench it is observed thus : 


* Indeed, I am unable to agree that our Evidence Act justifies an examination of the judgment 
of the Criminal Court in order to ascertain the grounds wuich the acquittal proceeded and the 
views taken by the trying Magistrate ofthe evidence. Under section 43 ofthe Evidence Actit appears 
to me that judgment can be used only to establish the fact that an acquittal bas taken place as a fact 
in issue in the civil suit. I know ofno provision ofthe Act which will justify the civil in taking 
into consideration the ground upon which that acquittal was based, and upon this point I am in agrec- 
ment with Gulabchand у. Gkunilal*, and Skubrati v. Sham-wd-dia*,in the view thatthere is no such on. 
The clear and straight issue in the present case, which must be decided before we can find а ce of 
reasonable and probable cause, is whether the respond-nt was dclibzrately making a complaint which 
was in substance false when he alleged that the appellant took part in the disturbance and fired the 
shot which injured the third witness for the defendant, and the appellant must establish the falsity of 
this complaint by disproving it before he can be entitled to damages. ” 





І. (1988)"1.1,R. 56 Mad. 641,644: G5M.LJ... 2. (1907) 9 Bom. L.R. 1184. 
146, 3. (1928) LI.R. 50 All. 713, 
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The decision has been followed by шшш in Kutwmba Rao v. Venkatara- 
тауа, where he pointed out that it was the duty of the civil Court to consider, the 
evidence adduced and find out whether there was absence of reasonable and probable 
cause. The judgments of the Criminal Courts are admissible only for the purpose 
of showing that the prosecution terminated in favour of the plaintiff. Of course, 
that does not, in my view, involve a judicial determination in the criminal 

of the innocence of the accused. In a case where the facts in question are professe 
within the personal knowledge of the plaintiff, the mere fact that the first Criminal 
Court believed the prosecutor’s statement and convicted the accused would not be 
evidence of the existence of reasonable and probable cause, ifthe civil Court on a 
re-assessment of the evidence comes to the conclusion as to the falsity of the compiaint. 
In my view, it would be immaterial that the Criminal Court on appeal had merely 
observed that the prosecutor had not established beyond reasonable doubt the guilt 
of the accused. The criminal proceedings having terminated in favour of the accused, 
when he lauched proceedings for damages for malicious prosecution, of course, 
it will be for him to prove, in the first mstance, that the prosecutor acted without 
reasonable and probable cause and that he acted malaciously. In this the fact 
of conviction in the first instan чу не түр . Iam unable to read Bosa 
Reddi v. Perumal Reddy! as laying down the rule that the Criminal Court itself must 
find when acquitting the plaintiff the falsity of the complaint. The true principle, 
according to the learned Judges, is that the suit for damages for malicious prose- 
cution would lie if the plaintiff was ultimately acquitted on appeal by reason of 
the original conviction having proceeded on evidence which was known by the 
complainant to be false or on the wilful ion by him of material information. 
The learned Judges do not say that the flety must be found by the Criminal Court 
itself when acquitting the accused. When the offence is rested on facts stated 
to be within the knowledge of the Prosecutor and the facts are found to be false 
by the civil Court in the action for damages for malicious prosecution, the fact of 
conviction in the first instance is of little significance. 

The finding in this case of absenct of reasonable and probable cause and 
malice is based on relevant and admissible evidence and this Court has consistently 
taken the view that these questions are questions of fact which the High Court 
cannot go behind in Second Appeal. 


On the question of damages, the learned Counsel Sri T. V. Balakrishnan 
appearing for the respondent, very fairly stated that he was not particular about 
the quantum of the general damages and left the matter to the discretion of the 
Court. In my view, there is no basis for awarding а sum of Rs. 1,100 as general 
damages, and the ends of justice would be served by limiting the general damages 
to a.sum of Rs. 125. The plaintiff, of course, would be entitled to the sum of 
Rs. 375, which he has spent in defending himself in the criminal roceedings. 
I, therefore, modify the total damages decreed to a sum of Rs. 500. e plaintiff 
will, however, be entitled to the full costs as taxed for him in the Courts below, and 
to full costs in this Court also. The decree of the lower appellate Court is confirmed 
except for the modification in the quantum of Sari ary The Second Appeal is, 
in other respects, dismissed with casts as above provided. No leave. 


R.M. Appeal dismissed. 


= ————Á———MÀ— M À—Ó—M € 
1. (1950) 2 MLJ. $86, 2. (1902) LL.R. 26 Mad. 506, 





— 


398 THE MADRAS LAW JOURNAL REPORTS. [1966 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 


M. Ramachandra Bail , .. Petitioner* 

y. 
M. R. Kanniah — Respondent. 

7 nad A ы ag c O T wie рро 1 under the 
latter section—Person appointed director on 28th Jw», 1962 below the age of 65—Valt. act as director for 


ikres years from that date—Dvws to retire on 24th April, 1965 by ike rule of rotattion—Gemeral body meeting on that 
dale staysd as regards election of directors by order of Gouri—Contunung to act as director—If an offence. 


Held, since the appellant was appointed as director on 28th July, 1962, before he attained the age 
of 65 his appointment as director is valid and his continuing to act as director after 24th April, 1 
even after bih May, 1965 would be saved by the provisions of section 280 (2) and by second proviso 
thereof. 

It cannot be said that he lost his directorship by the rule of rotation on the date fixed for general 
body meeting (24th April, 1965) and hence the second limb of section 282 (2) (b) will apply. On a 
strict construction of the provision the petitioner cannot be considered to be guilty of any contraven- 
tion of the provision. The minute of the meeting of the directors of 6th May, 1955 cannot be deemed 
a fresh appointment; the directors have no power to appoint. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Third Presidency Magistrate, 
Saidapet, Madras, dated 26th August, 1965 and made in C.C. No. 3475 of 1965. 


V. Rajagopalachari for V. Gopinathan, for Petitioner. 
P. K. Gopalakrishnan, for Respondent. 

N. Srivatsamani for Public Prosecutor, on behalf of State. 
The Court made the following: 


ORDER.—This revision case is filed by M. Ramachandra Bail, who was the 
second accused in С.С. No. 3475 of 1965 on the file of the learned Third Presidency: 
Magistrate, Madras. He was prosecuted under section 282 (2) (b) of the Indian 
Companies Act (I of 1956) (hereinafter called the Act), convicted and sentenced 
to pay a fine of Rs. 200, or in default, to suffer simple imprisonment for two months. 
Along with him, one other person was prosecuted as the first accused, but he was 
found not guilty and acquitted. 


The question for consideration in this case, relates to the proper interpretation 
of the rule of retirement of directors in section 256 of the Act, in relation to the rule 
for the retiring age for directors prescribed in section 280, and finally the penal pro- 
vision enunciated in section 282 of the Act. The circumstances of the case are briefly 
the following. ` . 


The petitioner, Dr. M. Ramachandra Bail, was born on 8th February, 1899. 
He completed 65 years on 8th February, 1964. He was elected as a director of the 
Mylapore Hindu Permanent Fund, Limited, which is a company as defined in the 
Act, at & General Body Meeting held on 28th July, 1962. At that time, he was less 
than 65 years old and, therefore, he was within the age-limit prescribed for the directors 
of companies, namely, 65 years, in section 281 of the Act. Under section 256 of the 
Act, which provides for the retirement of directors by rotation at one-third of the 
strength at annual eral meeting, his turn to retire came at the General 
Body Meeting (92nd) which was scheduled to be held, after the pro rior notice 
to shareholders, on 24th April, 1965. Three other directors, namely, M/s. Rama- 
swami Iyer, Shanmugam and Balasundaram, were also due to retire on that date. 
But since the petitioner had completed 65 years of age on 8th February, 1964, his 
re-appointment as director had to depend upon a ial resolution being passed, 
granting him ш under section 281 of the Act. There was also a 1 
resolution brought for the consideration at the General Body Meeting to be held on 
24th April, 1965, for granting such exemption to the petitioner. In the meantime, 


*Crl. К.С. No. 1169 of 1965 9th November 1965. 
(Ст. К.Р. No. 1149 of 1965). 
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some other shareholder (other than the complainant in this case) filed a suit in the 
City Civil Court, for stay of election, and the City Civil Court issued an ad interim 
injunction order only for that purpose, at the meeting scheduled to be held on 24th 
April, 1965. Item III in the nda for that meeting was the consideration of the 
election of directors in place of the retiring directors. In consequence of the injunc- 
tion order granted by the City Civil Court, àt the meeting held on 24th April, 1965, 
item III in the agenda regarding the election of directors alone was not taken up for 
consideration ; the other items were all taken up and considered ; and the General 
Body Meeting was adjourned to 1st May, 1965 for consideration of the abovemen- 
tioned item III. At the time of the adjourned meeting оп Ist May, 1965, the stay 
ordered by the City Civil Court continued, and, therefore, the meeting was adjourn- 
ed sine die without considering item III in, the agenda. 


' On 6th May, 1965, the Board of Directors of the Fund, at a meeting of the 
Board, recorded that the three other persons mentioned above, who were due to 
retire on the 1/3rd rotation rule, would be deemed to have been appointed as 
directors by virtue of the provision in section 256 (4) (Б) of the Act. They also made a 
note at the same time that the petitioner “ continued as director". The reason 
ji guod was that since the petitioner had completed 65 years on 8th Feb ; 
1964, and since there was no special resolution under section 281 in his case, he could 
not claim the benefit of being deemed to have been re-appointed, within the meaning 
of section 256 (4) (b) of the This last-mentioned section provides that if, at the 
original meeting as well as at the adjourned meeting the place of the retiring director 
is not filled up, and that meeting also has not expressly resolved not to fill the vacancy, 
the retiring director shall be deemed to have been re-appointed at the adjourned 
meeting, subject to certain further conditions prescribed in the section. 


On the allegation that the further functioning as director, of the petitioner, 
whether after the adjourned meeting on 24th April, 1965, or after the meeting of the 
Board of Directors om 6th May, 1965, involved a violation of section 282 (2) (b) 
of the Act, one M. R. Kanniah, a shareholder, filed the complaint, which led to the 
conviction of the petitioner and the present revision case. ection 282 (2) (Б) reads 
thus : ©- 

** 282 (2) (6). Any person who acts as director under any appointment which is invalid or 
which has terminated, by reason of his а shall be punishable with fine which may extend to 
fifty for every day during which the fellüre continues or during which he continnes to act as 
afo d, as the case may be.’ 

The lower Court held that the petitioner automatically lost his directorship Љу 
the operation of the 1/3rd rotation rule at the very commencement of the meeting 
held on 24th April, 1965, and that the fact that item III of the agenda, could not be 
taken up, or the fact that the meeting was adjourned first of all to 1st May, and then 
sine die for consideration of that item, did not alter this position. Section 280 (2), 
second proviso, of the Act, contained a qualification: 

“That where а n who had been ted as а director of a public company or of a 
private company which is a subsidiary of a public company, before he has attained tho age of sixty- 
vo years, he shall not be required to vacate his office within a od ofthreo years after his 
appointment, merely on the ground that he has attained that age within that period." 


Since the petitioner was appointed director on 28th July, 1962, before attaining 
the of 65 years, this proviso would permit him to continue in office, without the 
age disqualitéution being put against him, till 28th July, 1965. The lower Court 
was of the opinion that this proviso would not save the operation of section 256 of 
the Act, the retirement on the basis of the rotation rule, in the case of the petitioner, 
and therefore, he must be considered to have lost his directorship on 24th April, 1965. 
Since admittedly the petitioner continued to function as director after that date, the 
lower Court found him guilty under section 282 (2) (b) of the Act, and fined him as 
above. 


The lower Court relied upon certain decisions both of this Court as well as of 
other High Courts, forits view, that notwithstanding the failure of the General Body 
ingto consider item IT in the agenda dealing with the retirement of directors 
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as per the 1/3rd rotation rule, and the re-election of fresh directors, the petitioner 
should be considered to have vacated his directorship at the very commencement of 
the meeting. Anantalakshmi v. IT. & I, 144.1, Krishnaprasad v. C.L. & Mills 
Co.,* and Ramakrishna Prasad v. State of Madras? were relied upon in this connec- 
tion. These decisions deal with a broad rule that if, on account of some default; 
the directors of a company fail to convene a General Body Meeting as they are re- 
quired to do under section 166 of the Act, they cannot take advantage of their default 
and claim the right to continue indefinitely as directors. In such cases, the 1/3rd 
proportion rule for retirement, prescribed:in section 256 will apply automatically, 
with effect from the date when the General Body Meeting has to held obligatorily 
under the provisions of the Act, and the directors, who are due to retire, cannot 
continue in office after such date. Of the decisions cited above the first two relate 
to applications under the Companies: Act on the civil side. The third decision, 
which was decided by Sadasivam, J. of this Court, dealt with the prosecution of cer- 
tain diretors for failure to submit returns after the period when they should have 
retired as directors notwithstanding the failure to hold a General Body Meeting in 
the anterior period. Sadasivam, J. applied the principle laid down in the two earlier 
Bench decisions cited above and exonerated the directors from criminal liability, as 
they ceased to, be'directors, on the expiry of the anterior period. There was also one 
other decision, viz., In re H.C. Insurance Society, Ltd.*, which also lays down a similar 
proposition. . . 

In the lower Court it was urged by the petitioner that as long as item III did 
not come up for consideration at the meeting held on 24th April, 1965 and on the 
subsequent date, it must be held that the General Body Meeting had been continued 
indefinitely, and that the resolution was still on its agenda. ' To repel this argument; 
the lower Court beld that er EN rotation rule came into effect at the very com- 
mencement of the General y Meeting and that fer the rule to take effect the 
meeting need.not proceed to its conclusion. In answer to this reasoning of the 
lower Couit, learned Counsel Bri Rajagopalachariar, appearing for the petitioner 
herein, referred toan English decision reported in Eyre v. Milton Proprietary, Ltd.*. 
The question which arose in that case was to determine the 1/3rd proportion of the 
directors due for retirement. The Board of Directors comprised of three of 
persons, (1) the Managing Ditector, (2) Additional directors, and (3) Ordi 
directors. Under the rules in England for the computation of the 1/3rd proportion, 
the Managing Director had to be excluded, andthe term of the additional directors 
in that case came to an end even before the date of the General: Body Meeting. 
In such circumstances, at page 254 of the report it was observed by Lord Wright, 
M.R. (at page 254) : : 

“There is no exprees provision as in Arti e 90 that their office is to continue only unti- that la 
to ceaso just before—the ordinary general g. It follows that, in LE йы» at the critical time 
which is tho commencement of the ordinary general meeting, the n г of directors to be consi- 
dered is the number of directors exctusive not only of the managing director but also of the two 
additional directors.” 

There is an earlier observation in the same judgment that the other five ordinary 
directors, whether retiring or not, are to act as directors. throughout the meeting 
These observations were relied upon by the learned Counsel for the itioner, to 
urge that the view of the lower Court that the directors should be consi to have 
demitted their office at the commencement of the meeting is erroneous. But, 
Sri Rajagopalachari did not pursue this line of reasoning further. Obviously, there 
will be difficulties if this reasoning is pressed too far. It may be used for example, 
as in this case, for an argument іћаѓ аз longas the meeting remains adjourned sine 
die, there сап be no question of. the directors retiring from their office under the 
1/3rd rotation rule until the adjourned meeting is held, or until the last date 








1. ay 1M.LJ.275: LL-R. (1953) Mad. 308 : (1963) M.L-J. (Crl.) 251: (1963) 33 Com. 
508 : ALR. 1953 Mad. 467. NR a Cas. 548. 

2. (1959) Bom.L.R. 636 : (1959) 29 Com. Cas. 4. (1961) 65 C.W.N. 68. 

3; . .& LR (1936) Ch. 244, 
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(1963) 1 M.LJ. 395 : (1963) 1 Comp.LJ. 
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for holding such meeting under the statutory provision in section 166 of the Act 
expires. 

On the other hand, learned Counsel for the petitioner preferred to rest his case 
on a broader point, which can be put down thus. Section 282 (2) (Б), the punishing 
section, which has been already extracted above, deals with two types of situations : 
It deals with the case of a person who acts as director under any appointment 
(1) which is invalid or (2) which has terminated by reason of his age. This section is 
placed in the Act in the middle of a group of sectisns which are catalogued under 
the sub-heading “ Retiring age of Directors ". There is а comma after the word 
“terminated " and also after “ аре”. Viewed tically this form of punctua- 
Чоп шау indicate, that the age disqualification should operate both for the p 
of invalidating the appointment, as well as for terminating it. This position of the 
Pe in the section itself, together with the heading “ Retiring age of Directors” 

or the group of sections in which section 282 is found, may give support to: the view 
that section 282 (2) (b) of the Act, will apply only to cases of invalidity of the appoint- 
ment of a director on account of the age disqualification enunciated in section 281 
of the Act, besides applying to the termination of the appointment on account of 
the age disqualification. Maxwell on Interpretation of Statutes (Eleventh Edition, 
at pages 48 and 49), gives the nature of the importance to be attached to the headings, 
prefixed before sections or sets of sections in some modern statutes: 

“ They are to be regarded as preambles to those sections. While they cannot control the plain 
words of tho statute, they may explain ambiguous words. Similarly, a cross-heading in an Act can 
probably be used as giving the key to the interpretation of the section unless the wording of the sec- 
tion is inconsistent with such Interpretation.” - f 

In the present case, both the wording of the section and the adoption of the punc- 
tuation therein together with the heading, support the view that the age disqualifi- 
cation in section 282 (2) (b) should be Тр both to the initial appointment, as 
well as the termination of an appointment, which is originally valid, which later 
on becomes invalid when the age disqualification supervenes. 

Sri Rajagopalachuri’s further"argument, however, is even assuming that for 
interpreting section 282 (2) (D), the.age disqualification will not be applicable to the 
initial appointment of the director, still, the penal. provisions in section 282 (2) (b) 
will not apply to the case of the petitioner.. His argument is this : The petitioner's 
appointment relevant for-the purpose of this case was on 28th July, 1962, at the 

tal Body Meeting held on that date. . There was no question of that appoint- 
ment being invalid, either on account of age disqualification or for any other reason. 
Therefore, autoniatically the first limb of section 282 (2) (b) relating to an invalid 
appointment will be excluded. There is only the second limb, which refers to the 
termination of the appointment by reason of age. It is clearly the basis of the com- 
plainant's claim, that the reason of the termination of the petitioner's appointment 
was not on account of his age, but on account of the 1/3rd proportion of rota- 
tion for retirement, enunciated in section 256. Therefore, according to the strict. 
terms of section 282 (2) (Б), the. petitioner cannot be considered to have been guilty 
of any contravention. . $ i 


` In ah attempt to meet this argument, learned Counsel for the respondent referred 
to the proceedings of the Board of Directors at the meeting held on 6th May, 1965 - 
an extract of which has been marked as' Exhibit D-8, which reads thus : 


. ," Bxtract from the proceedings of pev re the Board of Directors of the Mylapore Hindu 


Permanent Fund, Ltd., Mylapore, held on 1965 at 5-15 р.м. 
Subject. Resolution. 
1. Proceedings of the 92nd Adjourned Annual Noted M/s. U. S. Ramaswami T . M. 
General Moeting held оп 1st May, 1965 together Shanmugam, M. K. Eoo 
with the office note dated 6th May, 1965 for i- Бе deemed to have been inted under 


ге-арро 
formation and orders. . section 256 (4) (b) of the 
9 si SEN Dr MR Bed (0) оа Spy шы 
- The directors recorded that M/s. U. S. Ramaswami Iyer, T. M. Shanmugam, М.К. 
Balasundáram shall be deemed to have been re-appointed under section 256 (4) (b) of 


51 


1 
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the Companies Act and the petitioner continues ds a director. The argument 
of the learned Counsel is that before the Board of Directors could deem the. three 
former persons зато appointed, there must be the fact of their actually having retired. 
What applies to the former three persons would also apply to the petitioner, and 
therefore in the view of the directors, the petitioner also had lost his appointment, at 
the General Body Meeting on 24th 1965, Learned Counsel urged that the 
recording in the minutes of the directors that Dr. (Ше) “ continues as a 
director " would be tantamount to an appo tment, and the functioning of the peti- 
tioner as director in any event after the of the aforesaid meeting on 6th May, 
1965, would be in pursuance of an appointment which is invalid so as to attract the 
first limb of section 282 (2) (b) of the Act. This argument involves an error. The 
word *' appointment " in the context of the Companies Act is used in the sense of 
“election”. Instances of such usage of the term are found in the provisions relating 
to the election of auditors in sections 224 and 225 of the Act. ore, whether 
the directors acted regularly or irregularly in recordi at their meeting on 6th May, 
1965, that Dr. Bail (petitioner) “ continues in office’, there was no question of his. 
being appointed by directors on that date, because obviously, the directors had 
no such power. ore, the recording of continuance of Dr. Bail as director in 
the minutes of the meeting of the Board of Directors, will not constitute an appoint- 
ment for the purpose of section 282 (2) (b), and much less an invalid appointment, 
attracting the first limb of that section. 


Fot te Гас masoni ТЕШ о d араасаа ре Ard petitioner 

does not fall within four corners of section 282 (2) (b) of the Act, which is the 

section for whose contravention, he has been prosecuted and convicted in this case. 
Iallow the revision case, set aside the conviction of the petitioner, acquit him an 
direct the fine amount, if paid by him, to be refunded. : 

K.G.8. —— ' Revision allowed 

Е G Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ — (Bpecial Original Jurisdiction.) 
Present :— M. Justice Р. RAMAKRISHNAN. 


The State of Madras крш by the Assistant Secretary, T 
Board of Revenue (S.E.), Madras-5 .. Petitioner" 


U. a 
SP. RM. RM. Ramaswami Chettiar and others .. Respondents. 
Madras Estates (Abolition and Conversion into Ryotreari) Act (XXVI С 1948), section S— Taking over 
estate — Atknpadugai lands — [f vests in the State as rive: poramboks—Proof—Writ. A 
Wards and Ріган:—* Alknpodngai "—" Paéugei " . 
i : laid down that * paduga! land’ means land on tho lower level bank breadth of the 
E eat шт of the sandy stream bed and the бора level bank. It is known as padugai 


waste, b pun еп or padugai, while tho sandy bed 
is known as i ies жи}, : i poramboke are the limits of 
the mandy necrodi or river-bed and the padugai raising up from tho river-bed and up to the flood bank 
is not part of the river-bed. 

Where the Government claims that the vests under section 3 of the Act as river 
poramboke, it must clearly adduce evidence to show tho on which the claim is made. 

The onus is on the Government to show where the limits of tho river proper end and where the 
limits of the padugai land or land submersible 1 ‹ 
subject-matter of a title acquired by adjacent reiparian owners by reason of its formation through а 
process of alluvion of the river. . 

Submersion only at the time of the floods, the description of Athupadugai retained for а long 

well-settled appearance of the soil, dealing wi the lands by way of alienations 
ОЛИ other transactions for many years from 1917 onwards, taken along with the interpretation of the 
word ‘ padugai wore the data relied on by the Tribunal for the view that the Government was 
not able to substantiate their claim. No interference with the order of the Tribunal 


* W.P. No. 174 of 1963. 17th September, 1965. 
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Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the h Court 
will be pleased to issue a writ of certiorari calling for the records in R.A. No. 484 of 
1960 on фм file of the Estates Abolition Tribunal, Ramanathapuram, at Madurai 
and quash the order dated 17th July, 1961 and made therein. 

КО Venkatasami for Additional Government Pleader, for Petitioner and 
grd Respondent. 

A. Sundaram Iyer, for 1st Respondent. 

The Court made the following 

Onver.—The State of Madras, represented by the Assistant Secretary, Board 
of Revenue, has filed this writ petition under Article 226 of the Constitution for 
the issue of a writ of certlorari, quashing the order of the Estates Abolition Tribunal, 
Ramanathapuram, at Madurai in R.A. No. 484 of 1960. The facts leading u 
to the writ petition are briefly the following. We-sre сое in (hi case wit 
an extent of 29.30 acres on the bank of the river Vaigai, situated in the village 
limits of Pappankulam, in Sivaganga taluk of the Ramanathapuram district. This 
land is comprised in item No. 21, among a larger number of items, which came up 
for consideration before the Estates Abolition Tribunal. Pappankulam village 
was taken over by the Government with effect from 7th September, 1949 after 
no it as an undertenure estate under the Madras іа (Abolition and 
сао into Ryotwari) Асі (XXVI of 1948). Тһе first respondent іп this 

petition, who was the prior landholder ofthe village, applied for patta under 
ке 12 (b) (ii) of the aforesaid Act for several lands, including item No. 21, 58°84 
acres now in ce The Assistant Settlement Officer, онт on ип 

june, 1956, granted him patta for all the items cxcept item No. 21. The 
appealed to the Estates Abolition Tribunal. The Estates Abolition 
Tribunal E aside the order of the Assistant Settlement Officer, and remanded the 
case to him for fresh erar after taking into account the additional documents 
filed at the s Кайы нне иб сы сс of appeal. Before the Estates Abolition Tribunal, the petitioner, 
, had claimed that part of item No. 21—29.30 acres, va 

river Е vesting in the Government. This question was alio remand 

the P Tribunal for consideration by the Additional Assistant Settlement Officer. A 
poids s No. 1 of 1957 Sed шапес ау by the first respondent against the order 
was dismissed by this Court on 12th August, 1959. The Additional 
ыы, а Officer then went into Ње dispute. There was also before 
him a claim by some of the ryots of the village who claimed interest in item No. 21 
adverse to the indholder. The Additional Assistant Settlement Officer upheld the 
claim of the Government that 29.30 acres was river-bed poramboke, and in respect 
of the balance in item No. 21, CHER aui ace De gant a np ое 
Zamindar as well as some of the es The landholder appealed to the Estates 
Abolition Tribunal. On 17th July, 1 the Tribunal allowed the im of the 
landholder and held that the ryots no interest in item No. 21. T Tribunal, 
also disallowed the claim of the Government for treating ЛИЯ 
poramboke. The result was that the first ondent, landhol got patta by 
this order of the Estates Abolition Trib for the whole extent of item 
No. rag ае . Aggrieved with this order, the ryots filed a prior writ 
sllaiswami Seroai and others v. Ramasamt Chettiar and others}, this 
Fe шш one of the ndents the State of Madras. loh now 
represented by the Government Pl that the State of Madras did not file any 
writ petition against the order, which the Estates Abolition Tribunal had passed 
adverse to the Government, in regard to the land claimed as river ramboke, 
po E < laro de 
E oM E bci eee vee ae n the above writ 
ое оын ао а DM gue 


Sp the piza 9f 49.3 sens being Tiver premio and pressed only their claim for 
joint patta of the xen on 25th July, 1962, but m 


1. W.P. No. 1000 of 1961. 
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observed that the Government could file a fresh writ petition, if so advised, for any 
relief they desired to obtain in respect of the river poramboke area. Accordingly 
the present writ petition was filed on 20th November, 1962 against the decision of 
the Estates Abolition Tribunal, holding that 29.30 acres 1s not river poramboke and 
for which the landholder could obtain patta under the Estates Abolition Act. 

The Estates Abolition Tribunal has given a clear finding that it was common 
ground that the land in dispute was known as Athupadugai punjai and was so 
described in the village records. In the survey, which was undettaken after the 
Mee Ed taken over by the Government, the land was surveyed and its extent 
was found to be 58°54 acres. Its original paimash number was 328. At the re- 
survey it became split up into three survey  numbers—124—198.14 acres; 
125—2г.10 acres; I go acres. The levels were taken by the Assistant 
Engi of the P.W.D. it was found from the sketch prepared by him that 
9.06 acres in Survey No. 124, 4.04 acres in Survey No. 125, and 16.20 acres in Survey 
No. 126 totalling 29.30 acres, were liable to submersion by the Vaigai river at 
the time of fl and consequently, on these data, the Government put forward 
their case that the aforesaid 29°30 acres was encroachment on the river-bed, and 
that no patta could be granted for any portion of the river-bed, which is liable to 
submersion. The Government also relied ms another circumstance, namely, 
that originally this land, Pope punjai, only 17:11 acres as per the patta, 
Exhibits C-1 and C-2 granted by the landholder in 1908 and 1909, where the extent 
noted was 309/16 kurukkams corresponding to 17°11 acres. A much larger extent 
has been reduced to the possession of the ryots in this paimash number, and the 
extent came to 95 kurukkams, and thereafter they had dealt with this larger area 
in, documents like othi deeds and so on from 1917 onwards, which were marked 
as Exhibits А-а to А-5. Even in Exhibit А-2, the To of these documents, othi 


I ; 
deed dated gth December, 1917, the extent of 30 m kurukkams was described as 


“ epi or eg eo „эгет е agir eo § ” implying that some time prior to 1917 the measure- 
ment of the land was found to be less but later on and before 1917, a larger arca 
-was found in the occupation of the ryots, on a fresh measurement. The ryots 
claimed that these additional areas were due to gradual accretion by alluvion from 
the river and they could not be construed as encroachments by the ryots on the river- 
‘bed proper. On the other hand, the Government relied upon these data to show 
that the ryots had encroached on the river-bed proper and what the measurement 
of the Assistant Engineer disclosed would bt the area so encroached falling within 
the area of submersion at the time of floods. The Government also urged that river- 
bed lands cannot be converted into ryoti or pannai without an order under section 
20-A of the Estates Land Act. t 


The Estates Abolition Tribunal, differing from the view of the. Assistant Settle- 
ment Officer, held thàt mere submersion at the time of floods, which in the case of 
"Vaigai river, which is not a navigable or tidal river, occurs only for a few days in 
the year, would not enable the land to be treated as riversbed land, or river proper. 
Such submersion at the time of occasional floods in the year would be consistent 
with the land ining as Athupadugai, as the term is understood in this part of 
the country. Ta regard to lands falling within the pr of Athupadugai, the 
ryots or landholder, as the case may be, can establish a ti to ownership as well as 
possession and such lands need not necessarily be construed as river p 
needed for а соттоп or communal purpose. P ; 

I am of the opinion that the view of the Tribunal is correct in the circumstances 
of the case, and cagnot be interfered with in writ proceedings. Normally, under 
the law relati to the ownership of the bed of rivers, the adjacent riparian owners 
arc entitled to the bed of the river up to the middle line of the rtver-bed corresponding 
to cach bank. No claim was put forward by the Government to the Vaigai river- 
bed lyi within Pappankulam village limits as poramboke, before the notified 
date. ` the passing of the Madras Estates (Abolition and Conversion into 
Ryotwari) Act, the claim of the, Government to the river-bed, was made on the basis, 
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that it was land vesting in the Government under section 3 (6) of the Act, whi 
vests in the Government as from the notified date the entire estate including all 
communal. lands and porambokes, rivers and streams. The question therefore is 
what is the meaning to be given to the word ‘ river ’ for the purpose of such vesting, 
and whether the word ould include also land which is Athupadugai. The term 
‘ Athupadugai? has been interpreted in several judicial decisions of this Court. 
In Secretary of State v. Rag Thathachariar!, it was laid down that ‘ Padugai 
land? in the Trichinopoly and Tanjore taluks means land on the lower level bank 
breadth of the river between the edge of thesandy stream bed and the high flood-level 
bank. It is known as Padugai poramboke, padugai waste, padugai punja, padugai 
garden or merely padugai, while the sandy river-bed is known as ' Neerodi’. Later 
on, they observe: . = 

“ We havo no hesitation in finding thatthe limits of tho Cauvery river-bed porambokp aro the 
limits of the sandy setrodi, orriver-bed, and that the padugai raising up from the river-bed and up to 
the flood bank is not part of tho river-bed. ” р ` 


In a later decision of this Court reported in Sivagurunathaswami Devasthamam v~- 
Rathna*, Ramachandra Iyer, J., (as he then was) observed that, even though paduga 
land may not be part of the river-bed, it may be of the river bank, in which 
case also, as in the case of river-bed lands, it would not come within the definition. 
of ryoti land. The learned Ju observed that such lands are formed usually 
by the gradual deposit of the alluvium and get hardened by being exposed to the 
sun and are really accretions to the bund. The Tamil Lexicon describes * Padugai " 
as land on the banks of a river fit for cultivation; “ pGr Sg де”. In 
the Law Lexicon of P. Ramanatha lyer, the view laid down in Secretary of State v. 
Raghwnatha Thathachariar! is adopted for explaining the term. The meaning ef 
the term, as clearly defined in the above manner, shows that Padugai is to be 
distinguished from the river-bed proper or the neerodi, and that not uncommonly 
such padugai lands are brought under cultivation and enjoyment. Where the issue 
ig raised between the landholder and the ryot, there is no presumption that 
Athupadugai lands should be deemed to be ryoti lands as laid down in the decision 
of this Court in Sivagurunathaswami Devasthanam v. Rathna™. In the present case, 
the issue is caised between the landholder on the one hand who claims it as his 
private land and the Government on.the other, who assert that it is poramboke 
vesting in the Government under section 3 of the Madras Estates (Abolition “and 
Conversion into Ryotwari) Act. When the Government is setting up a claim that 
it is river poramboke, which has vested in it under the provisions of section 3, ‘he 
Government must clearly adduce evidence to show the basis on which the claim 
is based. The evidence of the Assistant Enginect in this‘ case shows that the land 
is not included in the sandy bed of the river, Vaigai. His evidence is that the river 
proper has been surveyed as Survey No. 323 whose extent is 48.50 acres, but in. 
the case of Survey Nos. 124, 125 and 126,’ in which the oye item is situated 
the soil is well settled and there are Kodukappuli-'trees. Assistant es ra 
fixed certain levels to mark the ordinary level of the Vaigai river, and then. 
calculated the extents of submersion in the aforesaid three survey numbers, then. 
form the land now in dispute. The Assistant Engineer added that: after the 
construction of the Vaigai dam, even ordinary floods are not likely to occur, He 
also observed that the ordinary flood level conditions were not likely to obtain 

year. Ніз evidence as to the appearance of the land, namely, that the soil is we 
settled, and its likely submersion only at the time of tht ordinary floods shows. 
that these are really cases of lands which are liable to submersion only.at the time 
of floods, but not when the river is maintaining a normal flow. What is equally 
important is the description of the land as Athupadugai, a description which it has. 
retained for a long number of fears—and also the a ce of the soil in a well- 
settled condition. The fact of its having been subject to alienations and other 
transactions with parties for many years from 1917 onwards, is also relevant. These 
are the data on which, besides the interpretation of the term Padugai in the decisions 


1. (1912) 24M.LJ. 31 : LL-R. 38 Mad. 106. 2. LLR. (1959) Mad. 171 : 71 LW, 804. 
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above mentioned, the Tribunal relied for its view, that the Government was not 
able to substantiate their claim to this portion of the land as river poramboke 
by virtue of section 3 of the Estates Abolition Act. The onus is on the Government 
to show where the limits of the river proper end, and where begin the limits of the 
Padugai land or land submersible at the time of floods, and which can be the 
subject-matter of a title acquired by adjacent riparian owners by reason of its forma- 
tion through a process of alluvion of the river. Ол this crucial point, except the 
opinion of the Assistant Engineer, about, the liability of the land to submersion at 
the time of floods, there are no other satisfactory data to support the claim of the 
Government for treating the land as poramboke. I am, therefore, of the opinion 
that no interference is called for with the order of the Estates Abolition Tribunal. 
The writ petition is dismissed. There will be no order as to costs. 


V.S. ————— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mm. Justice К. VERRASWAMI. 
Muthu Thevar ..  Patitioner* 


р. 
Singaram represented by Power Agent Muthuswami Respondent. 


Negotiable Instruments Act (XXVI of 1881), section 4— Transfer of Property Act (IV ef 1882), section 100 
Sea iin ieee Cet ee Lo ee stating that x ОУ bar 
ment the promises toa: fres to realise the amount due, frem certain properties of the promicor—Decument if a promis- 
PO mois or а charge. : 

Two documents were executed in favour of a certain person by the respondent at Singapore. 
The first part of cach of the documents was in the form of a promissory note with the usual terms to 
pay on demand, etc., and thesecond part of cach of the documents contained a default clause. Tho 

t clause in onc of the documents stated that in case it was not convenient for the promisor to pay 
the amount at Singapore, tho promisseo would be at liberty to realise the amount duo, from the 
perties of the promisor in India. Thedefaultclause in the other document stated that tho promiæcc 
was at liberty to realise the amount, in default of payment, from certain specified properties in India 
bel to the promisor, Оле question whether the default. clause ш tke docnacais aliered the! 
nature of the documents as promissory notes and converted them into charges. 


the documents, the insufficient for that purpose. But even assuming that the 
latter part of the documents created a that did not have the effect of altering the character of 
the documents. The parties intended pri y that the documents should be treated as 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Court of the District Munsif of Pattukottai, dated 15th June, 1964 
and made in O.8. No. 679 of 1963. ' 


R. Gopalaswami Iyengar, for Petitioner. 
T. K. Subramania Pillai, for Respondent. 
The Court made the following 


Orper.—The petitioner instituted a suit for recovery of certain money due 
to him from the respondent under two documents. The petitioner's case was that 
er were үүө notes executed by the respondent in favour of one Ме Кап 
and he had taken an assignment thereof. The Court below accepted the contention 
of the respondent that the two documents were not promissory notes and were not 
admissible in evidence as such. The documents were admittedly executed in 
Singapore. The objection to the admissibility was on the ground that it was not 
properly stamped because as was urged by the respondent the documents created 
eee синире ык. This petition is to revise the order 
of the Court below accepting the contention of the respondent. 





* C.R.P. No. 1191 of 1964. ' 2nd December, 1965. 


1] MUTHU THEVAR y, SINGARAM (Veeraswarrti, J.). 407 


It is argued for the petitioner that the primary intention of the two documents 
"was to create promissory notes and it is aniya detail of payment on demand would 
the alternative arise involving a charge. further contention for the petitioner 
is that the alternative, having regard to the language in the two documents, did not 
effect a transfer of an interest and, therefore, could not be regarded as creating a 
mortgage. 

The two documents broadly speaking follow the same scheme. The first is 
dated 6th October, 1958 and recites with reference to a loan of Rs. 800 taken : 


“min an ug ajib aps gib zaisaa dara, shad е Б ©те Quppeit 
sistu g Qadr QuGurg gus Aerde prag Gs 9:90 Guymrásib 
Qupodt (тє! gi o. 800-0-0.'' ; 


"Then follows a further recital that in case it was not convenient for the promisor 
to pay the amount at Singapore, the promissee would be at liberty to realise the 
amount from the properties of the promisor in India. The second document, 
which is dated 17th November, 1960, used more or less similar language in respect 
of a loan of 450 dollars equivalent to Rs. 698, but with this difference that in this 
document the promissec, as it is stated, was at liberty to realise the amount їп default 
е from certain properties in India, the survey numbers of which were 


It seems to me that reading each of the documents as a whole the petitioner's 
contention is correct. That the first part in the two documents is a promissory note 
can admit of no doubt. There is a sum borrowed on interest with a promise to 
Per а d demand. The question is whether the default clause providing 
or a liberty to the promissec to realise the amount due under the document from 
properties in India, specified or not, will convert the document into one of charge 
or mortgage. In my view, the default clauses in the two documents will not have 
thateffect. In the first place it is not possible to accept the contention of the respon- 
dent that there was at all a charge created under the second part of the documents: 
The used, as it appears to me, is insufficient for the purpose. It is true 
that a ch need not necessarily involve a transfer of an interest'in immovable 
property. Even assuming that the latter part of the documents created a charge, 
that does not have the effect of altering the character of the document. The parties 
intended primarily that the documents should be treated as promissory notes. 
"The default clause might or might not operate and does not qualify the nature of 
the promissory notes. 


This view seems to receive support from Sxbramania Iyer v. М. Pillai, 
and Ramachandra v. Sesha*. In the Travancore case the language of the document 
"was more or less similar to the one here under consideration. The document started 
by describing it as a promissory note and after the usual terms to pay on demand, 
it contained the following clause : 


“If I fail to pay as stated above myself and my properties shall be Hable for the principal, interest 
and all damages consequent on such default.” ! 


‘The learned Judges construing the document held : 

“A clause in a note that if the promisor fails to pay he and his properties shall be liable 
for the principal, interest all consequent on such default does not amount to an agree- 
ment making the liability of the conditional It merely shows what the consequence of 
non-payment on demand would be and does not qu the operation of the note. The intention of 
tho parties is to mako a promissory note and not a or agreement. ” 


Later in the same case they observed : 
“ Judged in the light of these decisions it is imposible to hold that Exhibit B is not a promissory 
note. ` 


These observations equally apply to the construction òf the documents before me. 
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Ramachandra у. Seshu! related to tbe construction of a document which stated : 

“ on deposit of title-deeds named herein below for value received by me I promise to pay three 
months after date Rs. 160 to AB or order.” 
The details of the title deeds were then given in the document. A Division Bench of 
this Court was of the view that the instrument was a negotiable instrument not- 
withstanding the fact that the documents mentioned “ on deposit of title-deeds ”. 
Said the Division Bench: 

“ Deposit of title-deeds as а collateral security does not make a note the lesan 
tiable instrument, and it was so held in Wise v. Gharlion®. Do the wo eposit of &de-decda " 
ite in ie cass babies a nore chau iom ыжы ie i ee gaat or оон restrain the 
operation of the note as & negotiable instrument ? We do not think an ion to the 
mere deposit of title-deeds makes the payment contingent or otherwise qualifies the operation of the 
document as a negotiable instrumen 
Following the line of икан М adopted in these two cases, I hold, differing 
from the Court below, that the two documents are promissory notes. The pennon 
is allowed, but with no costs. 


V.K. ——— Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Мв. Justice К. VEERASWAMI. 


Lydia Margaret Santhanam and another .. Petitioners* 
D. 
David Thamburaj and another 
Civil Procsdurs Gode (V of 1908), Order 6, icd RUNI Ене иа гБ 
When: permissible. 
The test for allowing i e DM for ineine of plaints would be, not merely whether a new 
cause of action is introd: but whether, if it is [allowed, thereby the defence would in any way be 
prejudiced, ether by deprivation of the ples of limitation or any other plea. Ifthe amendment would 
valuable plea which the defendants would otherwise have, then of course 
the amendment not be allowed. A new cause of action can well be allowed to be taken by way 
of an amendment provided it is an alternative plea and the defence is not prejudiced in any way. 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the orders of the City Civil Court (V Asst. udac), Madras dated 20th January, 
1964 and made in I. X Nos. 10774 and 1 1963 in O.8. Nos. 2411 and 
2412 of 1962, respectively. í : 
Т. R. Srinivasa Iyer, for Petitioners. 
S. W. Kanakaraj, for Respondents. 
The Court delivered the following 
Joupomzntr.—These petitions аге to revise the orders of the Court below allow- 
ing amendment of, the plaints by raising alternative gròunds. The plaints as 
о y framed prayed tor пик of the petitioners. The plaintiffs are brothers 
and the 'jefendart i in each of the suits is a sister of theirs. Phe plaintiffs would 
appear to have filed ровя under the provisions of the Madras Buildings 
(Lease and Rent Contro eru. for eviction of their sisters on the ground that they 
were tenants, but they failed in these applications because their, sisters claimed title 
to the property along with the plaintiffs. Thereafter the plaintiffa sued for recovery 
оро curiously on the ground that the’ sisters were tenants. When the 
defendants raised the plea in defence that they had title to the property the plaintiffs 
came forward then with applications for amendment of the SEES 


I consider that the Court below was right, in allowing the amendment. "The 
test for allowing applications for amendment of plaints would be, not merely whether 
& new cause of action is introduced but whether, if it is allowed, thereby the defence 
would in any way be prejudiced, either by deprivation of the plea of limitation or any 
other plea. If the amendment would have the effect of depriving-a valuable реа 
which the defendants would otherwise have, then, of course, the amendment could 
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not be allowed. In this case, the amendment appears to be just and reasonable, and 
there is no reason why the plaintiffs should be driven ір file fresh plaints, merely 
on the ground that the alternative prayers for title will introduce a new cause of 
action. A new cause of action can be allowed to be taken by way of an amend- 
ment provided it is an alternative plea. "The suits willvcyen:afier the amendment 
remain to be suits for recovery of possession. While the basis of the claim as 
кп ма tenancy, by the amendment another basis is given, namely, title. As 
said, by the amendment, the defence will not, in any way, be prejudiced, 


The petitions are dismissed, but, in the circumstances, without costs. 
V.K. —— Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusricg M. ANANTANARAYANAN. 


M. D. Kuppuswamy and another .. Petilioners* 

Panal Gods (XLV of 1860), section 409—O fence wader— Nacessa: y ingredients—Conviction cennet bs based 
шоп coxMciwre or Из. 

Criminal ; , Criminal парі, Д ау РАНЕ 

There can be no doubt whatever that as a matter of civil liability persons entrusted, in their officiak 
capacities, with the stock in a public retail depot, established for, к ply of goods to соает might 
properly be held liable for the value of stock which had disa; POM to carclemness or 

or malpractice of any kind on the part of any of the officers. » t criminal liability is a а AY 
егеп. mater and the i ients of the offence punishable tinder section 409 of tho Penal Codo 
have been laid down in the al Gode itself and in mmumerable decisions. Not only must there be 
ад initial entrustment of the goods, but there should bé a subsequent dishonest conversion to the usc 
ea Rae RU {ти that alone constitutes criminal breach of trust. The 


bare fact ге ceed pe aa certain goods with not an iota of evidence about the band of those 
goods by the persons, or their disposal by them, is notsufficient. Criminal liability to be 
strictly proved and cannot bo based upon conjecture or probabilities, however reasonable that con 
iecur might be a the criminal jurisprudenco clear that conviction cannot be based on mere rar 
picion or conjecture. 

Petitions repaire inder casco 496 aud 439 of die Code or Gina 
Procedure, 1898, praying the High Court to revise the judgments of the Court of 
the Additional District and Sessions Judge of Salem in C.A. Nos. 1360 of 1963 and 
2 of 1964, dated 21st November, 1964 (С.С. No. 446 of 1963 on the file of the Sub- 
Divisional Magistrate, Dharmapuri). 


V. n [UE Morne Ышш Mitra and Amirthalingam, for 
А 1. К.С. No. 1802 of 1964 А 


С. Gopalaswami, for Petitioner in Ort. R.C. No. 1829 а 
The Public Prosecutor, for State. 
The Court made the following | 


OnDzx.—I am afraid, that under the cme fine ti pred 
Whatever the suspicions of the Court might be with regard-to the culpa T of pde e 
two revision petitioners, both will have to be acquitted, as the criminal jurispru 

сеа that conici cannot be based проп mere stenidiun of ca pei, 


Very briefly stated, the facts are, that tht two revision petitioners and oné watch- 
man were the sole personnel in of the Kaveripatnam Co-optex retail , depot. 
The procedure seems to be that this t places indents for the goods required with 
ode d отоодо мау шр. for sales to customers 
at the depot. The two revision petitioners y the Amistant Manager 
е ais and, die Ашып: Saletan A-2). One fact is established 
beyond an ity of doubt, and that is, when the Marketing Officer, Salem 
(P.W.1) visited the depot on Lith Jan , 1962 and made an approximate check, 
he detected a shortfall in the stock of ‚ to а very appreciable extent, which was 


* OrLR.G. Nos. 1802 and 1829 of 1964. 16th December, 1965. 
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тозае ену confirmed by the detailed scrutiny made by the Senior Inspector 
(P.W.3) asmsted by P.W, 7. In brief, sometime prior to his visit, it is not easy to say 
when, some goods stocked at this depot Did die aed outright ; the charge 
specifies the value of those goods as Ra. 4,482-47. 
There can be no doubt whatever that, as a matter of civil liability, perso 

entrusted with the stock in the depot in their official capacities, might properly be 
held liable for the value of stock which had disap d, owing to carelessness or 
гов ene р енуш on the part of any of the officers, But criminal 
liability is a totally different matter, and the ingredients of the offence punishable 
under section 409, Indian Penal Code have been laid down in the Penal Code 
itself, and in innumerable decisions which need not be recapitulated herein. Not 
only must there be an initial entrustement of the goods, but there should be а subse- 
quent dishonest conversion to the use of the concerned accused viz., breach of the 
trust ; that alone constitutes criminal breach of trust. In the present case, the 
‘Courts have not been inclined to place much reliance upon a receipt for taking over 
charge of the stock etc., signed by the Assistant Salesman (A-2), though such a receipt 
does exist ; for all that we know, the defence of A-2 mi ine be justified that at the 
instance of А-1 who was his official superior, he uere signed this form without 
noting the for which it was required, when А-1 went on casual leave, at the 
request of the i ior Officer. With to А-1, the suspicions are far stronger, 
whether he ассы individually, or in collusion with A-2. The fact remains, t 
А-1 absented himself rather suddenly from the depot, prior to the visit of the Market- 
ing Officer (P.W. 1), after first applying for casual leave and ineffectually applying 
for extension of that leave. 


But I must t that suspicion is not proof. It may be that А-1 mi 
priated these and dishonestly converted them to his own use, in puede 
trust. He might exclusively have done so, and А-2 may be totally innocent. Per 
contra А-2 may be the guilty person, and А-1 might be innocent ; itis even conceiva- 
ble that the paid wa or guard might have been the guilty party, during some 
temporary of both the officers from this depot. е essential point to note 
there is that the police investigation in this case has been perfunctory in the extreme 
ап] no at TED Vacca ier oar iani cid aed 
situation required. I can find no hint in the record that either the py eee ine 
‘Officer or his Superior Officer, was alive to the responsibilities of the Police, when a 
Jarge stock of goods was reported to have disa from a public depot, run in 
the interests of the citizens. It was the duty of the Police Officers to have made every 
-effort to detect how the were disposed of, by whom, and to what parties; again 
-as the goods were valuable and the total value was appreciable, as far as possible, 
ana t should have been made to trace and recover thefgoods. Nothing seems 
to have been done, and we have here only the bare fact of the disappearance of 
саш ро ааваа р pa tUe Hos Sacer 
either of the revision petitioners or their disposal by cither of them, or even to show 
that only one or the other of the revision petitioners could have misappropriated and 
асн the goods, and not the watchman or some intruder. Criminal liability 
ME Mn M ION a con- 
jecture or probabilities, however reasonable that conjecture might be. Hence, І 
acquit both the revision petitionera upon the benefit of doubt which I have set forth 
above, and direct that their bail bonds be cancelled. 


V.K. Convictions set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e Present :—Mn. Jusa M. NATESAN. 
Ayi Ammal ..  Patitioner* 
р. 


Subramania Asari and another .. Respondents 


Hinda Succession Act (XXX of 1956), section 15 (1) and (2 bx end applicability Hindu widow буы 
cokildless and iniestate— Propertius gifted ta her by her father during kis ifti tehom deceives. 

On the death of a Hindu widow, childless and intestate, the properties gifted to her by her father 
during her lifetime Ives on the heirs of her deceased husband under section 15 (1) of the Hindu 
Врссовіод Act ( of 1956) and not on her fathers heir under section 15 (2) (a) thereof. 


Bee ts cae E E S ET ce cea fad жен 15 (1) and is 


to cases where the intestate woman had inheri 


inherited 

the exception engrafted secks to retain in the father’s , properties inherited by the deceased lady 
Som her parents and similarly sesks to retain in the husband's family properties inherited from her 
"husband or father-ip-law. e word “inherit”? is a word of known import and ordinarily cannot 
give any difficulty in understanding its content. To inherit is to receive as heir, that 13 succes- 
sion by descent. There is nothing in the Hindu Succession Act to t the word “ inherited ” 
raa in econ I) (a) been in а loose way and would inchide receipt of property from the 
parents dort lifetime. Thus section 15 (2) (а) would not govern devolution of properties 
wrhic tthe decoased woman had obtained by gift or t from her parents. 


Pe тыр Kn IS ce es de Court to revise 
the Order of the District Court, Chingleput, dated 31st July, 1 and made in 
C.MLA. No. 23 of 1962 (S.C.O.P. No. 56 of 1960, District Munsif’s Court 
‘Kancheepuram). : 

N. Vimala for S. Nainar Sundaram, for Petitioner. - 

- S. Р. Raman Iyengar, for Respondents. 


The Court made the following 
` Onpgr.—The petitioner is the sister of опе Kanniammal who died intestate 
on 7th July, 1960. She is the childless widow of one Раба Achari, and Райа Achari’s 
ee eee ae This revision arises out of proceedings for the 
issue of a succession ificate in respect of the outstandings due on three promissory 
notes to the deceased Kanniammal. The learned District Munsif, on the evidence, 
finde that Kanniammal had been given properties by her father and that she had 
sold jewels and lent amounts for interest. It is found that the promissory note 
amounts were her own acquisitions, the nucleus being gifts made to her by her father. 
It may be taken as uncontested that her husband did not contribute to any acquisi- 
tion by her. The question in the circumstances is as to who із Һег heir, who ‘gets 
the three disputed outstandings of i 
-The learned District ‚ Chi t, has held that the ents herein 
e ee 
ings under section 15 (1) (Б) of the Hindu Succession Act, 1956. On behalf 
of the sister, that is the present petitioner, it was contended that she would be the heir 
under section 15 (2) (a) of the Act. But section 15 (2) is an exception to the general 
кошор Drmucccenon tend in nih section (2) at section 19a icable to cases where 
intestate woman had inherited properties either from her father or mother or 
from her husband or from her fsther-in-law and the question relates to such proper- 
ties. Learned Counsel for the petitioner would contend that the word ‘inherited ’ 


in sub-section (2) should be read so as to include also, acquired otherwise 
than by descent on the death of a previous owner. ing to the petitioner 
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section 15 (2) (а) would include also property which the deceased woman had obtained: 
by gift or settlement from her parents. Reading the entire section 15 of the Act, it 
looks to me that whereas succession io a fe Hindu generally is provided for 
under sub-section (1), an exception has been engrafted under sub-section (2) 
recognising a different mode of devolution in respect of property which the woman 
acquired by inheritance, in а way and to a very limited extent recognising the old 
Hindu Law in the matter which restricted а woman's estate in inherited property 
and provided for its devolution as from the last full owner. 
Sub-section (2) of section 15 runs thus: 
“Notwithstanding anything contained in sub-section (1)— 

(a) any property inherited by a female Hindu from her father or mother shall devolve in the 
absence of any son or daughter of the deceased (including the children of any eceased son or 
daughter) not upon ths other keirs—referred to in sub-section (1) in the order specified therein, but 
upon the heirs of the father ; and 

(b) any property inherited by a female Hindu from her husband or from her father-in-law 
shall devolve, in the absence of any son or daughter of the deceased (including the-children of any 
predeceased son or daughter) not upon the other heirs referred to in sub-section (1) in the order 
specified therein, but upon the heirs of the husband.?? tw t 5 
Prima facie it looks that the exceptions engrafted seeks to retain in the father’s family 
property inherited by the deceased lady from her parents and similarly seeks to 
retain in the husband’s family property inherited from her husband or father-in-law. 
The word ‘inherit’ isa word of known import and ordinarily cannot give any difficulty 
in understanding its content. To inherit is to receive property as heir that is succes- 
sion by descent. In Aiyar's Law Lexicon the word ‘ inherit’ is thus defined : 

“ То receive property аз her. ' Inhent! means, succession by descent. To take by inheritance + 
To take, or to have ; to become of ; to take as heir-at-law by descent or distribution ; to des- 
cend. The words "inherit? ‘heir’ in a technical sense, relate to right of succesmon to the real 
estate of a person dying intestate, ” 4 
In the Shorter Oxford English Dictionary, of the several meanings.to the word 
* inherit, one finds the following : 


„Го tako or receive as heir of the former possessor at his decease ; to get by legal descent or succes- 


sion. 
There is nothing in the Act to as contended for the petitioner, that the word 
* inherited has in section 15 (Qr cen acd шоху and would include also 
receipt of property from the father or mother during their lifetime. "Far from it, a 
reference to section 14 clearly shows that the draftsman has ex E др plain 
with precision having in view the legal significance of the word'. c lanation: 
to section 14, which gives absolute right to a Hindu female in property possessed by 
her, one finds * property’ thus defined : | : | | 
“< Property’ includes both movable and immovable property acquired by a female Hindu by 
inheritance or device, or at а partition, or in lieu of maintenance, or by gft from any person, whether 
a relative or not, before, at or after her marriage, or by her own skill or exertion, or by or by 


Depry or in апу Оет manner whatsooya ni a puch proper y Held Dy Lee us Aia 
iately before the commencement of this Асі.” 


Thus, under section 14 absolute title is given to the}female Hindu in property possessed 
by her subject to the provisions in sub-section (2) of section 14, in whatever manner 
the property had been acquired hy the female. It is devolution of the property thus. 
acquired that is provided for under section 15 in a case where a female Hindu dies intes- 
tate. The Explanation to section 14 sets out the various modes in which property may 
be acquired by the Hindu female and section 15 (2) picks out therefrom property acqui- 
red by inheritance from certain specified persons for special provision in the matter 
of devolution on intestacy, when the female die childless. While section 15 (1) as 
already stated, provides for devolution generally, sub-section (2) makes an exception 
‘in regard to the devolution of property acquired by the female Hindu in particular 
circumstances. J see no reason whatsoever for de ing from the common and 
ordinarily understood meaning of the word ‘inherited’ set out above already. 
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section 15 (2) (a) of the Act. As it cannot be said that the property has been inherited 
by i c 


rules of devolution 
provided under section 15 (1) apply, and the respondents as the heirs of the husband 


е the Property. In the circumstances there is no 
reason for interfering with the order of the learned District Judge. 


The revision petition, therefore, fails and is dismissed. No costs. 


V.K. Рейноп dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRA S. 


PRESENT :—Mz. Justia M. ANANTANARAYANAN AND MR. Justice М. NATESAN, 





Padmavathi Ammal : 8 Appellani* 

v. Й 
М. Maruthachalam Pillai and others .. Respondents, 

Procedure V of 1908), sections 47, 64 ажа Order 21, rule 54 (as amended Madras 

64 ben дна acid oly thaw av taninar hes tan anii е And Ў scene pepe 
ander Order 21, ruls 54— When cam be said to have been " made ” to maks void a privats transfer under re ien 
Rc ABL, бнр Айт тмн! bui before sale n esucutíon of dicte Attackmon! found invalid 
Reset —Applicability section 47. 


: of Чаш Mandatory and directory provisions —Reguirements of Order 21, rale 54 (1) aud 
(2) if mandatory or directory. 


Бейик Act (I ef 1872), suction 114—Presemption as to regularity of oficial едх Wien arises, 


been passed is not sufficient. The order is only the be 


tee begh Ge and not the end of attachment and till 
there i ilious observance o requirements е € of Civil Procedure, as to attachmen 
ana i t cannot bo said to have boen “ made " and section 64 will have n icati 2 


9 application; Thus, 
in the caso of attachment of imtnovable property, the attachment to have tho of invalidating 
i te sale under section 64 all the requirements of Order 21, rule 54 of the Civil Procedure Code 
have to be strictly adhered to and punctiliously followed. 


The directions as to the mode оаа ід оне 21, rule 54 cannot be construed аз merely 
directory. The principl iple that where ¢ prescriptions of a statute relate to the of a public 
duty, such prescriptions must be construed as oid cannot а to oe un 


formalities where rights of parties, particularly parties, affected. 

As to whether a provision in a statute is mandatory or merely directory no universal rule be 
laid down and the Court will have to get at the real intention of the legislature Ьу full can 
tho whole scope of the provision, the object intended and its effect on the rights g 


of parties. 
With reference to every one of the steps to be taken under Order 21, rule 54 the 
is imperative. The Legislature has made no distinction between one step and angen aed all of them 
are aimed at tho same purpose. Tho object of the provision is to protect boma fide transferees 
penal provisions of section 64 of the Civil Procedure Code. requirements are insisted upan as 
tection for ing of the right of property. An attachment not prohibits the judgment- 
from es, but there is an interdiction against i 
trander bom the] 


nado of the property take it rubject only to the claim cnf under the attachment. There is 
embargo on the acquisition and enjoyment of property after an attachment even 
Te no асы! notice of the attachment, notice being to be though there 


: constructive, inferred from th - 
gation of the order of attachment as provided for under Order 21, гше 54 (2). ; e promul- 


c letter of the law. The requirements of Order 21, rule 54 (1 
(1) 


е things must be done before an attach- 
ment could be said to have been “ made" for section 64 of the Civil Procedure Code, to come into 
operation. 


This view is not in conflict or in any way inconsistent with the case-la 
rules in execution relating to attachment and sale does not ipso facto invalida 
statute itxelf has provided a remedy for such breaches by 


w holding that breach of 
acto i te or vitiate the gale. Tho 
ап application for setting aside the sale under 
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Order 21, rule 90 of the Civil Procedure Code, on of substantial injury. But different equities. 
and rules have to be applied when an alienec from ¢ judgment-debtor prior to the perfected attach- 
ment comes on the scene. 


Once it is established that the several as required under Order 21, Rule 54 (2) have been 
in fact taken, a presumption can be made, er section 114 of the Evidence Act, sa to the ra 
of the steps proved to have been taken. As the presumption is only as to the regulari 
act which б prove to рате boen poiformed; the preiumprion HOM not come ш when ide deis 
dence that the act has been performed or the tis let in does not warrant an inference of 
performance, The report of the amin that “ I have attached " will not be sufficient to prove that 
everything needful to effect a valid attachment have been made. 


— While pi in execution of a money decree are pending, no right to immovable 

à ансойу o pectic in ia quano ation and it is only when a legally perfected е АЕРЫ 

it operates asa valid prò against alienation of tho attached . That being so the 
ion whether the mee Бай noe or nor ofthe dete or of he pr execution 

would be of little consequence. A mere notice will not ete and an imperfect a t. 

But knowledge of execution procooding may affect the private under other principles of 


law. Тре нына чер аг neret Tabie ta ешрш under section 53 of the Transfer of 


of the property in favour of the Court-auction purchaser. Bection 4 £ the Procedure Code 
can have no application to such a case, 


Appeal against the Decree of the Court of the Subordinate Judge of the Nilgiris, 
са dated 26th September, 1959 and passed in О.8. No. 92 of 1958. 


V. Thiagarajan, M. A. Rajagopalan and M. С. Mathew, for Appellant. 
К. Hariharan, P. Raghariah and. А. К. Shresraman, for Respondents. 
The Judgment of the Court was delivered by 


Natesan, F.—This app eee ee ent of the learned Subordinate 
Judge of Ootacamund, the plaintiff's suit, wherein was claimed inter 
alia relief of declaration of s title to the suit properties and possession and 
meme fits. The ap raises the int question as to when an attach- 
ment of immovable could be said to сор made to make void a 
private alienation of the property under section 64 of the Civil Procedure Code, 
Ead whether Al te теўштешсди ob micro: rule 54 of the Civil Procedure Code, 
as amended in this State have to be complied. with for the attachment to have the 
effect of invalidating private sales. The question does not t much difficulty, 
and, as we sec it, is covered by a catena of decisions of this Court and other Courts, 
"all x punctilious adherence to the requirements of Order 21, rule 54 of the 

Code. As learned Counsel appearing for the con respondent 
sought to distinguish particularly the decisicns of ie Court add daw c line of 
San eRe) d RUE. кылк неш сыпа: 
the question a little more in extenso than will be strictly necessary. 


We shall first discuss the material facts and findings on which there is contest 
эле ie ne ras en ar gir сабо bering dar Noy T 


fond Grated Rd. No. Mau c Reni E 15 cents. The 
P ue opc ү уң Уч de ноа сае ыгы 
of the property, and the plaintiff, the a pim pice: claims the property under 
a conveyance 1n her favour dated 19th October, 1956, evidenced by the regi 

sale deed, Exhibit A-10 for a consideration of Rs. 15,000. The first defendant 
in the suit, who is the contesting and first respondent in this appeal hereinafter 
referred as respondent, is a money decree-holder, who obtained a decree against 
the second defendant on 11th 1956 for a sum of Rs. 3,046, in O.S. No. 10 of 
1956 on the Slc of the Suberdinnte Judge Gane Ootacamund, the second defen- 
dant herein being the fourth defendant in that suit. Pursuant to the decree, the 
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first defendant claims to have attached the pro in E.P. R. No. 329 of 1956, 
шеш being effected on 4th August, 1956, and purchased the p in 
Court auction on the said attachment on 3rd February, 958 for Rs. 12,005. The 
sale was confirmed in the usual course on 7th March, 1958, Exhibit B-6, dated 7th 
March, 1958 being the sale certificate. As thé property was in the possession of 
tenants, who in fact had attorned to the plaintiff and were paying rents to her, 
the first defendant secured symbolic delivery of the property. ‘There was obstruc- 
tion against delivery, when the plaintiff came to know of the deli proceedings, 
Meo unie A NC dl ria Ane iie patinen Aled by меси 
her obstruction, E.A. No. 231 of 1958, was dismissed. While in the i 

plaintiff had attacked the decree which the first defendant had obtained. against 
the second defendant as fraudulent and collusive, and the first defendant attacked 
the sale in favour of the plaintiff as not genuine or n pond by consideration, 
now before us no serious argument was attempted by ci er party on these aspects, 


The trial Court has found that consideration passed for the sale in favour 
of the plaintiff and, in fact, has given a decree against the second defendant for a 
sum of Rs. 16,250, while dismissing the suit against the first defendant. There 
is evidence to show that the plaintiff's father, who has given evidence as P.W. 6, 
was in charge of the negotiations for the purchase of the pro in favour of the 
plaintiff, that Messrs. thew and Mathew, Advocates, tacamund, adviced 
them with reference to the purchase and that on the purchase the plaintiff entered. 
into possession, the tenants on property a to the plaintiff. R. F. 
Pit Db uk pce dat, шй wh has been a tenant the property for over twenty 
four years, had given evidence as РМА &, Не Һай been paying rents direct to the 
plaintiff by cheque and for a period through Messrs. Ki Partidge, a firm of 
solicitors at Ootacamund. It йш been made out that the property had been 
sold at any under-value to excite the suspicion of the Court. In fact, at the Court 
auction the first defendant had purchased it for Rs. 12,005, and the ion that 
was made to P.W. 6, a plaintiff's father, Dos саа жы t the sale 
was with an agreement for a reconveyancc. is, of course, has denied. Tt 
шау also be noted that in these proceedings the sale has not been attacked as one 
in fraud of creditors coming under section 53 of the Transfer of Property Act. The 
contest between the parties, and the only uestion for consideration is whether the 
oo in favour of the plaintiff is void under section 64 of the Civil Procedure 


ings relating to the attachmen 


The learned Subordinate Judge has not made any distinction as to the Ро 
t and the p . The 
plaintiff in the plaint, had questioned the very factum of attachment. It was 


t, 
manipulated by fraud and collusion as if there was ected attachment. As 
regards the sale also it was pleaded that there was no pu lication and proclamation 
dans едостіод sale in or about the property as required by law. The first defen- 
dant, in his written statement, coun by stating that the formalities for getting 
attachment had been observed by the amin. While in the plaint, mistakes in the 
amin's report as to the property attached were pointed out and i that 
the pro attached was stated to be in Ward No. 7, whereas € suit pro 
was in Ward No. 12 in the written statement it was stated that it was false to state 
that the mentioned that the property in Ward No. 7 had been attached, The 
first def t, of course, affirmed the regularity of the proceedings relating to 
the court auction sale. Issues in respect of these contentions, viz., issues Nos. 2 
and 3, run as follows :— 


2. Are the decree, attachment and sale in O.S. No. 10 of 1956 not binding- 
on the plaintiff? Are they vitiated by fraud, collusion and irregularity ? 
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3. Whether the properties had been attached in O.S. No. 10.of 1956 of the 
Subordinate Judge’s Court, Ootacamund ? : 


On these issues, after upholding the validity of the decree which had been 
obtained inst the second defendant, the learned Subordinate Judge held that 
he had no hesitation in finding “ that the attachment and sale proclamation and 
ergo the sale in pursuance of these are vitiated by irregularity.” The learned 
Subordinate Judge observed that the reference to Ward No. 7 in the amin's report 
instead of Ward No. 12 may be condoned, as also the misdescription relati 
to the door numbers, The learned Subordinate Judge referred to the absence o 
-affixture of the order of attachment in the Municipal Office as required under the 
Madras Amendment and observed that this lacuna could not be overcome and so 
gave his finding as to the irregularity of the attachment. It may here be pointed 
-out that with reference to the case of the plaintiff that there was no tom tom or 
affixture on the property, apart from referring to the evidence of the parties, there 
is no specific analysis of the evidence and a clear finding, though it may be implied 
by the ultimate finding that the learned Subordinate Judge was inclined to "hold 
‘that there was tom tom and affixture at the property. 


For effecting attachment of immovable property under Order 21, Rule 54 
-of the Civil Procedure Code, аз amended in Madras under section 122 of the Civil 
Procedure Code, there T to be an order Lodges М judgment-debtor from 
transferring or i property in any way, persons from taking an 
"benefit from such or charge. "This order has to be proclaimed as provided 
in sub-clause.(2) of rule 54. It must be (a) proclaimed by beat of drum or other 
customary mode at some place on or adjacent to such property ; (b) a copy of ће 
-order must be affixed on a conspicuous part of the property; and (с) a copy shall 
be affixed. on a conspicuous part of the Court-house ;. (d) if the A s 
paying revenue to the Government, & copy of the order has to be айке in the office 
of the Collector of the District where the land is situated, апа (е) where the prop: 
4 situated within the limits of a Municipality, a copy of the o should be alic] 
in the office of the Municipality also. Now, in this case, the plaintiff has denied 
the proclamation of the attachment order by beat of drum or other customary 
‘mode at or near the property. The plaintiff has denied also affixture on a conspicu- 
‘ous part of the property, and affixture in the office of the Municipality. So far 
as affixture in the office of the Municipality is concerned, it is not contended before 
-us that there was such affixture. The amin's return of attachment does not show 
jt, and the amin who carried out the attachment has admitted that he did not 
affix the order in the Municipal Office. About the absence of tom tom and affixture 
-on the pro we have, on the plaintiff's side, the evidence in particular of. P.Ws. 1 
and 2. P.W. 1, Mr. Stoney, is a retired Chief Engineer of the P.W.D., who has 
“been ‘on the property for over twenty-five years. At the time of giving evidence 
the was eighty-three years old. According to bim, he did not see any amin coming 
to the prp to attach it. He is positive in his recollection that he was in his 
b îm Octacamund on 4th August, 1956, the date on which,- according to 
ШЕШ ран and the amin, tom tom was made and the order copy ed 
on the property. This witness admits that in 1958 a notice was found pasted in 
the front door of the bungalow. That, of course , relates to the proclamation of sale. 
For his recollection as to the absence of affixture of attachment order and tom-tom 
he relies on a diary which he maintained where, according to him, he noted down 
anything particular. It shows that on Sth April, 1958 he had gone to theclub; 
on his return he found the notice above referred to pasted onthe front door. Не. 
had not seen any notice pasted on the door prior to that. He says that he was in- 
terested in the purchase of the property. According to him, if anybody had come 
he would have known, or his servants would have brought it to his notice. Whenever 
he went to the club he states he made a note of it in the diary. Even so, if 
he went to the golf club or for shooting he could make a note of itin the diary and 
there was.no entry in his diary on 4th August, 1956. P.W. 2 is the driver of P.W. 1 
who had been with him for thirty-six years, He was residing ‘in an outhouse 
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of the b ow and he was with his master in the bungalow always except when he 
went out for meals, being practically his Secretary. He deposes that if there was 
tom-tom he would have known it. Не states that even if he was not at home, his 


at Finger Post, the locality where the suit property is situated. To a question in 
cross-examination with reference to these people, he has stated, * if they have attest- 


It has been elicited in his re-examination that these persons reside about a furlong 
from the bungalow. The importance of this piece of evidence lies in this, that in 
the amin's report, Exhibit B-1, these persons as attertors, but not one of them 
has been examined. Absolutely, no explanation is given for their non-examination. 
The amin, who was entrusted with the warrant for effecti the attachment, has 
given evidence as D.W. 1. Не states that the attestors to his effecting the attach- 
ment are of the locality and all of them reside at Finger Post. He says that one or 
two of them were residing in the property attached and were Muslims, but cannot 
point them out in Exhibit B-1, the return of the warrant. According to him, he 
effected the attachment in Ward No. 7.: The t first defendant, the plaintiff 
in the suit in which execution was being levied, is stated to have accompanied him 
and identified the property. The first defendant’s name is also to be found as a 
signatory to the amin’s report Exhibit B-1, under the attestors. But the first defen- 
dant has not gone into the witness box. Only his son has given evidence as D.W. 6. 
The amin does not speak about the poe of the son at the time of the attach- 
ment. In the return of the warrant of attachment, according to the amin, he went 
inside the gate to the main building and affixed a copy of the order of attachment to 
the outer dor of the b ow. Не saw door No. 385 only which, of course, refers 
to the outhouses. He its that he did not note the dice number of the main 
building. 'The Commissioner appoi ted in this suit in his report has stated that 
the main building with the garage block adjoining it is door No>284 in Ward No. 12 
and that the door number is found painted in two places on the main building. 
While erroneous door numbers in the warrant of алса or return may not be of 
material importance when there is no question about the identity of the property 
attached, the answers given by the witness (D.W. 1) throws doubt about his having 
been on the property. He says that he did not see any servant of Mr. Stoney, the 
tenant of the bungalow. In the per there are two outhouses, servants 
uarters, stable, godowns, etc. € outhouses and stable persons reside. 
.W. 1 would say that he did not remember whether there was any servant at the 
back of the house. D.W. 2 is the person who is stated to have beat tom-tom. He 
also speaks to the signatures of attesting witnesses being taken at the time of the attach- 
ment, and affixture of the notice on the bungalow. This witness would state that 
besides the first defendant, his son also was there at the time of the attachment. 
ing to him, Mr. Stoney was.not there and the house was closed. The attach- 
ment was at about 11 А.м. D.W. 6 is the son of the first defendant, whose presence at 
the time of the attachment is not spoken to by the amin. According to D.W. 6 
there was nobody on the property at the time of the attachment. speaks to 
tom-tom and affixture of notice and people being present at the time of the attach- 
ment. As adverted to earlier, there has been no critical analysis of the evidence 
relating to the tom-tom and affixture of notice by the learned Subordinate Judge 
and no proper appraisal of the evidence in the light of probabilities and the facts as 
emerge the evidence of the witnesses. When the question is whether there has 
been tom-tom and affixture, and evidence has been , there is no question 
of relying upon any presumption under section 114 of the Evidence Act. Presump- 
tion is only as to c regularity of an official act which is proved to have been per- 
formed. ‘The presumption does not come in when there is no evidence that the act 
has been performed, or the evidence that is let in does not warrant an inference of 
ormance. Аз observed in Murugappa Chettiar v. Thirumalai Nadar! by 
jamannar, J., as he then was: 





1. (1947) 2 M.LJ. 310. 
1 33 
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* No doubt, when the only evidence is that a particular j icial or official act has been performed, 
and there is no other evidence on record, it may be that that particular judicial or official act 


1 S 

Аз noticed in the same decision, it is not obligatory жегу of the Court to draw а 
presumption always. As Burn, J., noticed in Noor Mohkidsen Pillai Tharahan 
v. Pechi Ammal!, the герин of the Court amin that “I have attached” will not be 
sufficient to үш t everything needful to effect а valid attachment have 
been made. To the same effect is the decision in Hiralal v. Fagatipati Sahai*. In the 
face of the categorical denial of P.Ws. 1 and 2, whose cvidence we sec no reason to 
reject, it is difficult to hold on the inconclusive testimony of D.Ws. 1 and 2 that there 
has been tom-tom and affixture on the pro Г A reading of the evidence of the 
amin leads one to suspect whether at all he been in the nei urhood. If he 
had been on the. property he must have seen the number of the bungalow shown in 
two places, according to the Commissioner. Again, the defendant, who has referred 
to attesting witnesses and questioned P.W. 2 about the residence of these witnesses in 
the locality, have not chosen to examine them. The first defendant himself, whose 
signature is found on the amin’s return of attachment, does not go into the witness 
box, and only his son speaks,’ about the attachment. Again, there is р 
as to the ward in which the attachment was effected. The amin says that he effected 
the attachment in Ward No, 7, The property is admittedly in Ward No. 12, and that 
is also the, report of the Commissioner. In these circumstances, we are unable to 
old that there has been proclamation of the order of attachment by beat of drum 
at some place on or adjacent to the property or affixture of the order on a conspicuous 
part of the property as required under Order 21, rule 54 (2) of the Civil Procedure 
Code. We have, therefore, this, ‘that of the requirements to perfect an attachment 
under Order 21, гше 54, three, of them are wanting : (i) beat of drum at about the 
perty ; (ii) affixture of the order on. a conspicuous part of the property ; and 

fi) affixture of the o in the office of the Municipality. 

Now, the question is whether these defects аге fatal to the attachment as to 
rule out the appli bility of section 64 of thé Civil Procedure Code to the transfer in 
question. While proceedings in execution of a money decree are pending, no right 
to immovable property is directly or-specifically in question. It is only when an 
attachment is effected, it operates as a valid prohibition against alienation of the 
attached property making void the alienation against claims. enforceable under the 
attachment. Section 64'of the- Civil Procedure Code runs thus : 

“Where an attachment has been nidde; any private transfer or delivery of the property attached 
or of any interest therein and any payment to the judgment-debtor of any debt, dividend or other 
monies contrary to such attachment, в be-void as against all claims enforceable under the attach- 
ment. 0 % М) 7 


‚ Explanation.—For the of this section, claims enforceable under an attachment include 
claims for the rateable, dutmbution of assets.” 
For the interdiction against alienation to have effect and invalidate private transfer 
of the property; the requirement is that Ње attachment must have been ‘ made’ 
The question is'when an attachment could be said to have been ‘made’. Oriler 
21, 54-of the Civil Procedure: Code, which has been already referred to, gives the 
procedure for attachment-.of' imtnovable- property: As amended in Madras, it 
runs thus’:’ kc ug | uo i ' 

е Rule 54.—(1) Where the is immovable, the attachment shall be made by an order pro- 


hibiting the judgment-debtor transferring or charging the property in any way, and all persons 
from taking any bénefit from such transfer or charge. улер 

(2) The order shall be proclaimed atsome place on от adj t to such property by beat of drum 
or other customary.mode. , A of the order shall be affixed on a conspicuous the property 
and on a conspicuous part of the -house. Where the property is land paying revenue to the 
у у а 


1. (1999) 2 MLJ. 375 at 377. 202. ALR, 1928 Pat. 600. 
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Government, a copy of the order ahall be similarly affixed in the office of the Collector of the district 
where the land is situated. Where the is situated within the cantonment limits, the order 
shall be similarly affixed in the office of the local Cantonment Board and the military estates officers 
concerned, and where the property is situated within the limita of the Municipality, in the office of the 
Municipality within the limits of which the property is situated. 

(3) The order of attachment shall be deemed to have been made as against transferees without 
consideration from the judgment-debtor from the date of the order of atta ent, and as against all 
other persons from the date on which they respectively had knowledge of the order of attachment, or 
the date on which the order was duly imed under sub-rule (2) whichever is the earlier. ” 


Obviously, for section 64 of the Civil Procedure Code having the effect, the mere fact 
that an order of attachment has been passed із not sufficient. The requirement 
of section 64 is that an attachment should have been ‘made’. ‘The leadin 
case which, in our view, is decisive of the matter, is the decision of the Privy Counci 
in Muthiah Chetty у. Palaniappa Chetty’, That was, no doubt, a case arising under 
Article 11, Schedule I of the Limitation Act. But the principle applicable is the 
same, whether it be under Article 11 or for of section 64 of the Civil Pro- 
cedure Code. Article 11 prescribed a pened ot ane gear from the date of the order , 
in a suit by a person against whom an order under the Civil Procedure Code has been 
made on a claim preferred to or an objection made to the attachment of property 
attached in execution. The question for consideration naturally was when was the 

perty attached in execution. Lord Shaw, who delivered the ju t of the 

з after referring to the fasciculus of clauses beginning with rule 41 of Order 21 

of the Civil Procedure Code, prescribing various modes.of attachment according 
to thee kind of the property to be attached, o : 

“The instances go to show that under the Civil Procedure Code most anxious provisions are 
enacted in order to prevent the mere order of a Court from effecting attachment, and plainly indicat- 
ing that the attachment itself is something separate from the mere order, and із something which has to 
be done and effected before the attachment can be declared to have been accomplished.” 


That which has to be done for JA are attachment of immovable property is 
clearly prescribed under Order 21, 54, and Lord Shaw observes at page 356 
of the report : ' 

“No property can be declared to be attached unless first the order for at ent has been issued, 
and secondly in execution of that order the other things prescribed by the e in the Code have been 

c. 

It is on the basis of this pronouncement of the Privy Council that case after 

case has required the punctilious observance of the requirements of the Code as to 
attachment for its having effect under section 64 of the Civil Procedure Code. 


The t of learned Counsel for the respondents with referene to this deci- 
sion of the Privy Council is that, in that particular case there was only an order 
` for attachment and no further steps were taken. Learned Counsel submits that if 
some steps in pursuance of the order of attachment had been taken, that would be 
sufficient, and it is not necessary that all the prescribed things must have been done. 
This overlooks that the decision of the Privy Council sets out a general principle 
applicable to all cases and points out that re a property can be held t have 
been attached, “‘ the other things prescribed by the rules jn the Code should have bein 
done". (Italicized is ours for emphasis.) After setting out this principle, the 
Judicial ittee proceeds to consider whether the attachment “took place" in , 
the case before them. 


x | 
In Stanappan v. Arunachalam Pillai*, it was held that an attachment operated as a 
valid prohibition against alienation of attached property only from the date on which 
the necessary proclamation was made and the copy of the order affixed as contem- 
ted under 21, rule 54 of the Civil Code. Inthatcasethe Court 

d ordered the attachment on 12th July, 1909 ; warrant of attachment was issued 
on the 16th of July, 1909, and the actual attachment by means of proclamation and 
affixture of notice of the attachment was made only on-the 22nd of July, 1909. In 
the meantime, the judgment-debtor had sold the.lands to the defendant by a sale 





1. (1928) 55 MLJ. 122: ILR. 51 Mad. `2. (1919) 37 M.L.]. 375 : LLR. 42 Mad. 844 
$49: LR. 55 Т.А, 256, (F.B.). 
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deed executed on the 19th of July, 1909. Abdur Rahim, Officiating Chief Justice, 
while giving the opinion of the Court, observed : 

“ The object of section 64 is to prohibit alienation after attachment, and if the mere ing of 
an order in Court would have that effect, one can саку imagine that the Judgment debtdr would be 
in а position to make alienations to innocent purchasers to their prejudice. The essence of an order of 
attachment is to prohibit the judgment-debtor from transferring the property and until such a prohi- 
bition is proclaimed and made known in the way provided by the rule, it cannot be said to have come 
into operation.” . 

The object being to ward off innocent purchasers by adequate publication, the 
Code has provided for the dissemination of the urport of the order to the widest 
i Baa the property by affixture and 
beat of drum. If the property is within the Municipal limits, affixture on the Muni- 
cipal notice board is evidently expected to bring the order of attachment to the 
notice of a number of * Councillors will be frequenting the place. Citizens 
or clerks or servants will be frequenting the Municipal office for purposes of payment 
of taxes, ing licences, approval of plans for building, etc. When Council 
1 are held, the public аво often gather бете. In a village beat of drum 
ordinarily attracts considerable attention; but in a Municipal area it may pass 
unnoticed even in the neighbourhood. That may be one of the reasons why in the 
Madras Amendment, where the Property is situated within the Municipal limits, 
affixture in the office of the Municipality is also insisted upon. The prohibitive order 
of attachment, it may be noticed, is directed not only against the ju ent-debtor 
but enjoins all persons from ting transfers from the judgment-debtor. It is а 
warning directed to the public. material portion of Form No. 24, Appendix 
E, in respect of an attac t in execution runs thus : 

LOOS You are hereby prohibited and restrained, until the further order of this Court, from 
transferring or c ing the property specified in the schedule hereunto annexed, by sale, gift or 
otherwise, and that persons be, and that they are hereby, prohibited from receiving the same by 
purchase, gift or otherwise. ” i 


As the only mode of АЫ io of the order for reaching the public is that pro- 
vided in Order 21, rule 54, Civil Procedure Code, the notice to the public is really 
constructive. When third party purchasers could be affected and their transaction 
nullified on constructive notice of the order of attachment any one of the steps in the 
procedure prescribed for giving that constructive notice must, in our opinion be 
strictly adhered to and punctiliously followed. 

The view of the Full Bench in Sinnappan v. Arunachalam! if we may say so with 
respect, is clear and emphatic that until a prohibition against transfer is proclaimed 
and made known in the way provided by the rule, the attachment cannot be said to 
have come into operation. 


In Murugappa Chettiar v. Thirumalai Nadar®, the order of attachment was pro- 
cured in respect of several properties, some of them suit properties, consisting of 
house and lands being in a zamin village. There was evidence of affixture only on 
the house ; there was som evidence of affixture in the Mitta office ; but there was 


no evidence to show that the copy of the order was affixed on the suit lands. After 


“ Itisso because section 64 of the Code of C'vil Procedure affecta adversely even the rights of 
transferees for consideration and it is necsssary/to protect the interests of such transferees that the fact 
of attachmentshould be made known by following the procedure laid down by the Code. ” 

Tt was held in that case that by reason of the absence of affixture on the lands there 
was no valid attachment of the suit properties. А number of cases have been refer- 
red to by learned Counsel for the plaintiff, where for failure to affix in one or other 
manner as provided in the Code, attachments have been held to be invalid. As 
we have no doubt about the position, we shall réfer to a few of them only. In 
Nawab Ahamed Tarkhan v. S.K. Bose?, a decision of a Division Bench of the ore 
High Court, the order was promulgated at the property and a copy of the order 


1. (1919) 37 M.L.J. 875: I.L.R. 42 Mad. 844 2. (1947) 2 M.L.J. 310. 
(Е.В.). ] 3. AIR 1925 Lah. 583. 
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D І 
affixed in the Court-house, but there was по affixture in the office of the Collector of 
the district. This defect was held to vitiate the attachment and not attract the 
visions of section 64 of the Civil Procedure Code. It is observed that where the 
w laid down a definite procedure for the conduct of an act, which was purely 
© symbolical °, the procédure must be strictly followed and any omission therein 
must be recorded as material. ; 


In Hiralal v. Fagatipati Sahai!, already referred to above, there was evidence 
that the order of attachment was proclaimed by beat of drum and that а copy of 
the order was affixed on a t of the property and alsoon a part of the Court 
house ; but there was absolutely no evidence that it was in,-the office of 
the Collector. "Therefore, it was held that there was no valid attachment and that 
the defendant could rely upon his transaction dated 21st ap 1920, even though 
a prohibitory order had been passed on the 28га of March, 1920 and other require- 
ments of Order 21, rule 54 had been carried out. 


In Pokhapal Singh v. Kanhaiyalal*, the validity of an addition to Order 21, rule 54 
made by the Allahabad High Court under section 122 of the Civil Procedure Code 
came up for consideration. The’ added rule ided that the attachment order 
“shall take effect as against purchasers for value and in good faith from the date 
when a copy of the order is on the porperty, and against all other transferees 
from the judgment-debtor from the date on which such order is made." It will 
be seen that this amendment provides for the attachment taking effect in cases of 
transferees for value even if only a copy of the order has been affixed on the property, 
whereas clause (2) of Order 21, rule 54 requires, besides affixture, the beating of 
drum, affixture in the Court-house and in the office of the Collector. 
Noticing that sub-rule (3) to rule 54 did not require the full steps set out under 
sub-rule (2) for accomplishing the attachment, the Court held that the rule was 

ugnant to section 64 of the Civil Procedure Code, which avoided a transfer only 
when the attachment had been ‘ made’, that is to say, when all the st required 
by the rules as to proclamation and otherwise have been complied with. In that 
case the purchaser had notice of the order of attachment. It was held that even 
this did not affect the position. Braund, J., observed : 


“ And finally the effect of this line of reasoning which starts with the fact that attachment has not 
been ‘ made ', until it has boen proclaimed, is that until that moment is'arrived, there is no completed 
adverse title of which the purchaser can have notice. All that he can possibly have notice of up to that 
point is that steps are in ress from which ultimately completed attachment may emerge. In 
other words, the judgment-debtor (sic. decree-holder) has not yet grasped the аз against the 
purchaser who for value and in good faith buys before he completes his hold on it. is seems to me to 
be a perfectly logical result, since it would surely be inequitable that an honest purchaser should suffer 
from having notice of the pomibility of that which has not yet, and may never actually, occur. ”. 


In Lakskmandas v. Roopchand*, it was found that the order had been proclaimed 
by beat of drum in the village ‘and a copy of the order had been affixed in the 
village chavadi. There was no affixture of the copy on a conspicuous part of the 
property. and it was held that the formalities cribed by Order 21, rule 54 had 
not been fully complied with, and that, therefore, the aid of section 64 of the Civil 
Procedure Code could not be invoked. : 


In Bank of Chsttinad v. Maung Hla Sye4; in execution of a money decree, attach- 
ment of 400 baskets of paddy lying on the threshing floor was applied for and ordered. 
There were three heaps of paddy sheaves ; the decree-holder attached one heap of 
' paddy sheaves ; he, however, failed to ах а copy of the warrant of attachment on 
the ing floor. One Venkatachalam Chettiar, who had knowledge of the 
attachment proceedings, took all the paddy away as having been purchased by him 
prior to the attachment. The Court held that the attachment had not been effected 
in the manner laid down in Order 21, rule 44 of the Civil Procedure Code and that, 
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therefore, section 64 of the Civil Procedure Code did not apply. It was contended 
there that суеп though the attachment had not been effected as ided under 
Order 21, rule 44 of the Civil Procedure Code, the claimant hal notice of the 
attachment and that, therefore, he was estopped from ing that the attachment 
was invalid. After quoting from the decision of the Privy Council in Muthiah 
Chetty v. Palaniappa Cheity!, the Court proceeded thus : 

“ What is clear in the present case is, as pointed out above; that a copy.of the warrant of attach- 
ment was not affixed, as should have been, on the ing floor of the respondents. Therefore, the 
attachment, according to the decision of the Privy i| cited above, must be declared to be 
invalid and that the transfer of the paddy in question was a valid transfer.” 

In' our View, it is needless to further add to the citations. The weight of 
authority is all one way ; the order of attachment is one thing, and it is the 
кеше of it in the manner provided under Ordér 21, rule 54 of the Civil 

ure Code, that completes the attachment. The order is only the beginning 
and not the end of the attachment, and till there is proclamation of the order in 
the various ways as provided for, section 64 of the Civil Procedure Code can have 
no application. It is here that learned Counsel, Mr. Sundaram Iyer for the 
respondent, contends that the directions as to the mode of attachment under Order 
21, rule 54 are directory and not mandatory, and that defects or failure to carry 
out one or the other of the ‘steps will not, vitiate the attachment, or render it 
incomplete. Learned Counsel submits that neither in Muthiah Chetty v. Palantappa 
‘Chetty, пог in Sinnappan v. Arunachalam Pillai‘, the question arose for consideration 
as to the extent to which the isions of Order 21, rule 54 must be complied with 
to perfect the attachment. ed Counsel points out that in neither of the cases 
was any further step taken apart from the issue of the prohibitory order and that 
therefore there was no scope for consideration of the present point raised by him. 
Learned Counsel would distinguish the decision in Murugappa Chettiar v. Thirumalai 
Nadar?, also as а case where, with.reference to the particular properties in question, 
there was no attempt at carrying out the ен provided ior under Order 21, 
rule 54 (2). Reliance is placed by learned Counsel on Dhian Singh v. Secretary of 
State for India in Council*, and the decision of the Orissa High Court in Ratha Harijan v. 
Narasingha Rama*, In our view in Dhian Singh v. Secretary of State for India in Council 
the question in this form with reference to Order 21, rule 54 did not arise for consi- 


deration. There is no reference even to Muthiah Chetty у. Palaniappa Chetty}, and 
Maus ri Mte apu Шао омат diat a India in 
4, an attachment before judgment of a book debt was sought. attach- 


ment itself appears to have been properly effected and no question was raised as 
to want of formalities in effecting the attachment. In fact, it was specifically. 
observed that the attachment of the debt was in terms of Order 21, rule 46 (7) 
of the Civil Procedure Code and that the attachment treated as опе in execution 
would be perfectly valid. The chall to the attachment was on the ground 
that the requirements of Order 38 of Civil Procedure Code as to attachment 
before judgment had been overlooked, no notice having been issued to the judgment- 
debtor in terms of rule 5 of Order 38. What had to be considered by their Lord- 
ships, and was considered, was whether the non-compliance of the directions in 
rules 5 and 6 of Order 38 of the Civil Procedure Code invalidated the attachment 
which had been effected or rendered it merely voidable at the instance of the owner 
of the. property attached, that is, the judgment-debtor. There was evidence to 
show that the judgment-debtor had кашса in the attachment. ,It was pointed 
out therein that rule 5 of Order 38 of the Civil Procedure Code was intended for 
the protection of the pefson whose property is sought to be attached before ju ent 
and that if he did not receive notice required by law and was ашу теа 
the privilege of staving off the attachment by.the offer of security, he ha remedy 
by, way of appeal. Emphasis was laid on the fact that the person ed in that case 
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did not care to take recourse to that remedy, and acquiesced in the order. This 
decision does not decide the question as to when an attachment gets perfected. As 
the Court had jurisdiction to order an attachment before judgment, it was held 
that the order of the Court would . prima facie be regarded as valid and operative 
unless it was set aside in the manner provided by law by the party prejudicially , 
affected by it. The subject of consideration in that case was not as to the mode 
in which attachment to be effected. Reference was made to section 99 of the 
Givil Procedure Code which provides that no decree is to be reversed or substantially 
varied for any error, defect or irregularity in any proceedifigs in the suit, not affect- 
ing the merits of the case or the jurisdiction of the Court, and read with section 141, 
the principle was held to apply to the order of attachment in question. No doubt, 
in Ratha Harijan v. Narasingha Ranat, with reference to the mode of attachment, it 
was observed that even if there were omissions in the matter of observing the 
formalities in making the attachment, the attachment was not invalid ; and for this, 
reliance is placed on the decision in Dhian Singh v. Secretary of State for India ta 
Council*, In this case, actually on the merits, there was a finding based on oral and 
documentary evidence that the attachment was made on the spot, that a copy of 
the writ of attachment was affixed on a conspicuous part of the property and that 

tion was made by beat ofdrums. Regarding the other requirements under 
Order 21, rule 54 of the Civil Procedure Code, there was no positive evidence that 
they were not followed, and the Court held that the question of the attachment 
being invalid on account of the non-compli with certain procedure laid down 
by Order 21, rule 54 of the Civil Р. ure Code did not arise. In the circum- 
startces, in our view, the observations in Ratha Harijan v. Narasingha Rana}, that 
even if there were omissions in the matter of observing the formalities in making 
the attachment, the attachment was not invalid, are obiter and not of assistance to 
the learned Counsel for the respondent, 


Mr. Sundaram Iyer, learned Counsel for the respondent, drew our attention 
to the following passage in Maxwell on Interpretation of Statutes (11th Edition, 
page 369), which has been relied on in, Dhian Singh w. Secretary of State for India in 
Council": . 


“ On the other hand, where the prescriptions of a statute relate to the performance of public duty, 
ада where the invalidation of acts done in neglect of them would work serious general inconvenience 
or injustice to persons who have no control over those entrusted with the duty, yet not promote the 
emential aims of the Legislature, such iptions seem to be und as mero instructions 
for the guidance and government those on whom the duty is imposed, .от, in other words, as 
directory only.” З m 


This principle may be relevant in the context of that case but in our view, this has 
no application when we are concerned with the observance of procedural formalities, 
where rights of persons, particularly third parties, would be affected. The follow- 
ing observations in Maxwell would, in our opinion, govern the position. At page 
368 the learned author observes :. Du : 


oy 


“ Tho same imperative effect seems in general presumed to be intended even when the observance 
of the formalities is not a condition exacted the party secking the benefit given by the statute, but a 
duty imposed on a Court or public officer in the exercise of the powor conferred on him, when no gene- 
ral inconvenience or injustice calls for & different construction.” ' 


The following passage in the same page in illustration of the above principle appears 
to us to be apposite to the question now in consideration: 


* An enactment which provided that every warrant issued by a Court should be under its seal was 
oqually ирреганус, and pot only was the commitment under an unscaled warrant invalid, but the 
{скоп w о had obtained it without taking caro that the Court performed its duty of sealing it was held 
iable in es to the person arrested under it. ẹ This was hard on the former, but it was essentially 
for the latter that the order should be duly authenticated.” 


— 
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As to whether a provision in a statute is mandatory or merely directory, no universal 
rule can be laid down, and the Court will have to get at tho real intention of the 
Legislature by carefully considering the whole scope of the provision, the object 
intended and its effect on the right of parties. In Collector of Monghyr v. Keshav 
Prasad!, Rajagopala Ayyangar, J., delivering the judgment of the Court, observes : 

“It is needless to add thet the employment ofthe auxiliafy verb ‘shall’ is inconclusive and 
similarly the mere absence of the imperative isnot conclusive either. The question whether any 
requirement is mandatory or directory has to be decided not merely on the basis of any specific 
provision which, for instance, sets out the consequences of the omission to observe the requirement, but 
on the purpose for which the requirement has been enacted, particularly in the context of the other 
provisions of the Act and the general scheme thereof. It would, tater alia, d d on whether the 
requirement is insisted on as a protection for the safeguarding of the right of y of person or of 
property which the action might involve.” 


In State of Uttar Pradesh v. Baburam4, Subba Rao, J., sets out the Principle thus : 


“When a statute uses the word ‘shall’ prima facie it is mandat ; but the Court may ascertain 
the real intention of the Legislature by carefully attending to the whole scope of the statute, "' 
Y 


Now with reference to every one of the np be taken under Order 21, rule 
54 (2) the language used is imperative. Legislature has made no distinc- 
tion between one step and another and all-of them are aimed at the same pu : 
The object of the provision as pointed out in more than one сазе — Vide the obser 
vations in Sinnappan v. Arunac Pillai?, and Murug Chettiar y. Thirumalai 
Nadar*, is to protect bona fide transferees from the isions of section 64 
of the Code of Civil Procedure. To adopt with respect the of Rajagopala 
Iyengar, J., in Collector of Monghyr у. Keshav Prasad’, the requirements are insisted 
upon as protection for safeguarding of the right of property. As noticed already, 
an attachment not only prohibits the judgment-debtor from transferring his pro- 
perties, but there is an interdiction against the public generally from taking benefit 
under any transfera from the j nt-debtor. Any purchaser for consideration, 
however, bona fide and суеп though he be totally unaware of the attachment, would, 
after attachment had been made of the property, take it subject only to the claims 
enforceable under the attachment. There is an em on the acquisition, and 
enjoyment of property after an attachment, even thong there may be no actual 
notice of the attachment, notice being constructive only, to be inferred from the 
promulgation of the order of attachment as provided for under Order 21, rule 54 (2). 
This is a restriction on the fundamental rights in property ; it may be reasonable 
in. the context; but as in all restrictions its application must be strictly within 
the letter of the law. Referring to an analogous provision in the old Civil Procedure 
Code, section 276, Muhamood, J., in Ganga Dis v. Kkushali 5, observed thus : 

“ Now it is clear to my mind that section 276 is а distinct interference with private rights of aliena- 

ting property, and I bslieve it is a fundamental principle relating to the interpretation of statutes, 
that where the Legislature interferes in this manner, the provisions enabling it to do so must be not 
only carefully but strictly construed. ” 
We have, therefore, no hesitation in concluding that the requirements of Order 21, 
rule 54 (1) and (2) are mandatory and every one of the prescribed things must be 
done before an attachment could be said to have been made for section 64, Civil 
Procedure Code, to come into operation. 


We fail to see on what principle a distinction could be made between one require- 
ment and another to hold that compliance with some only of the requirements of 
Order 21, rule 54 (2) would be substantial compliance with the provisions of the 
rule and could be held to perfect the attachment. The Legislature has made no 
distinction between the several үа" and the language, en already noticed, 
with reference to every one of the requirements, is imperative. e argumentum ab 
inconvenisnti docs not appeal to us. Procedural rules are enacted to be observed, and 
we fail to see why we should condone laches. If breaches are permitted and Courts 
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have to go into the question as to what effect it had on the publication, actual or 
constructive, then room is given for difference of outlook and opinion and endless 
proceedings in execution which аге already generally protected. 


We have to sound a note of caution that the view we take is not in conflict 
or in any way inconsistent with the case-law holding that breach of rules in execution 
relating to attachment and sale does not ipso facto invalidate or vitiate the sale. 
The statute itself has provided remedy for such breaches by an application for setting 
aside the sale under Order 21, rule 90, Civil Procedure Code, on proof of substantial 
injury. It has been held that attachment is only a necessary preliminary to a 
judicial sale, but that even a sale without attachment is not a nu ity, the omission 
to attach being only a material irregularity rendering the sale to be set aside under 
Order 21, rule 90, if substantial injury is proved. These are matters arising between 
the decree-holder and auction-purchaser or judgment-debtor. But different equities 
and rules have to be applied when an alience from the judgment-debtor prior to 
the perfected attachment comes on the scene. It is only a regularly perfected 
attachment that would attract the operation of section 64. Therefore the cases 
under Order 21, rule 90 where omission to affix the sale proclamation as provided 
for under Order 21, Rule 54 read with Order 21, rule 67 have been held to be onl 
material irregularities have no relevance to the matter under consideration. е 
may also add that once it is established that the several steps required under 
Order 21, Rule 54 (2) have been in fact taken, a presumption can be made as 
to the regularity of the steps proved to have been taken. 


In this case we have held that it has not been established that there was even 
affixture and beat of drum at or about the roperty in question. Admittedly, 
there has been no affixture in the Municipal Office. Assuming that on the evidence 
one can come to the conclusion that there has been beat of at or about the 

roperty and affixture of the order on the property, the absence of affixture in the 
МЕ Office, an equally im tive requirement, by itself would vitiate 
the attachment and render а Б section 64, Civil Procedure Code. 


Once it is held that a 1 y perfected attachment is an essential requisite for 
the operation of section 64, the question whether the alienee had notice or not of 
the decree or of the execution proceedings would be of little consequence. A mere 
notice will not complete and legalise an imperfect attachment—vide Galab Bhai v. 
Kika ivan, Pokhapal Singh v. Kanhaiyalal*, and Bank of Chsttinad v. Maung Hla Sye?, 
But knowledge of execution proceedings may affect the private purchaser under 
other principles oflaw. The transaction may get suspect and liable to be impeached 
under section 53 of the Transfer of Property Act. But even if knowledge of the 
purchaser can have any relevancy, in this case there is no evidence to warrant an 
inference that the plaintiff had notice of all the p i for attachment of the 
property in question. М№о doubt the learned Subordinate uage in one part of his 
judgment holds that the plaintiff must have been aware of the decrec and execu- 
tion proceedings. All the same at the end while ting a decree against the second 
defendant, the learned Subordinate Judge would observe that it was fiot possible 
to agree that the plaintiff had purchased the property in spite of the decree in O.S. 
No. 10 of 1956 and execution proceedings connected therewith against the suit 

го The learned Subordinate Judge comments that the second defendant 
р not chosen to examine himself to maintain his version that the plaintiff purchased 
the property for a lesser sum knowing of the decree, attachment etc. In the earlier 
pu of the judgment the learned Subordinate Judge has rejected the evidence of 

-W. 6 who speaks to the knowledge of the plaintiff by deposing that the plaintiff's 
father had approached the first defendant to settle the decree in O.S. No. 10 of 
1956 ; but curiously from the averments in the plaint questioning the bona fides 
of the decree against the second defendant it is concluded that the plaintiff and her 





1. ALR. 1929 Bom. 395, E 3. A.LR. 1933 Rang. 267. 
2. A.LR. 1946 AIL 438. 


54 


426 THE MADRAS LAW JOURNAL REPORTS. (1956 


father must have been aware of the proceedings. The learned Subordinate Judge 
overlooks that the plaint allegations are based on knowledge subsequently acquired. 
According to the plaintiff, it was only when there was an attempt by the first 
defendant to take delivery of the property and secure attornment letters from the 
tenants the plaintiff came to know of the execution. Our attention has not been 
drawn to any tangible evidence on record from which an inference could be made 
that the plaintiff or her father was aware of the proceedings for the attachment of 
the property in question. The plaintiff had parted with the full consideration for 
the purchase. It has not been shown to be a speculative purchase. She had the 
benefit of legal advice in the transaction and if in fact she or her father who was in 

of the transaction had knowledge of the decree, as deposed to by the plaintiff’s 
father, the purchase would not have been made. 


Learned Counsel for the respondent referred to the fact that there was prior 
attachment of this property by this very plaintiff in O.S. No. 55 of 1953 on the file 
of Sub-Court, Ootacamund, evidenced by Exhibit B-7. But admittedly the property 
was not sold under that attachment and the attachment was raised on 27th ch, 
1957. As observed in Nana Rao v. Árwnachalam!, “ап attachment effected after 
a private alienation is not assisted. by attachment before the alienation." 


As regards the applicability of section 47, Civil Procedure Code, once it is 
held that section 64 does not affect the plaintiff's purchase, the title of the plaintiff 
is ount and section 47, Civil Procedure Code, can have no application. The 
sie in favour of the plaintiff had been effected before а valid attachment and the 
plaintiff is not bound by the subsequent proceedings leading to the sale in favour 
of the decree-holder. An execution sale can pass only the right, title and interest 
of the ju nt-debtor. The decision in Venkatachalapathi v. — Venkatappayya* 
relied upon by learned Counsel for the respondent can have no application in the 
instantcase. In that case subsequent to an interim order of stay of execution granted 
in an appeal without notice to the decree-holder but before the communication to 
the Court of first instance, an order of attachment was made. Further еы 
by way of actual attachment took place and, as noticed in page 502 of the report, 
the ings by way of attachment of the properties in dispute took place in а 
Court of competent jurisdiction. The interim stay order was later vacated and 
pending proceedings by the judgment-debtor questioning the validity of the attach- 
ment, third parties purchased the properties from the judgment-debtor. While 
the District Munsif and the Subordinate [ше on appeal therefrom concurred in 

uashing the attachment proceedings, this Court in Venkatachalapathi Rao v. 
‘ameswaramma®, upheld the validity of the attachment. In those circumstances 
it was held that prima facie the third parties must be taken to have purchased subject 
to the result of the execution p i and the principle of lis pendens would 
apply to such case. Proceedings, their rdships o ed : 


\ 

** If for any reason the proceedings that were had relating to the properties in question prior to tho 
laintiff^s зо should prove abortive and infructuous, and the decree-holder to take entirely 
esh execution proceedings after the plaintiff's purchase, then there would be force in the respondents’ 

contention that such fresh execution proceedings would not be binding on them unless they were made 
parties to the same. On the other hand, it is not open to a party to а proceeding to nullify the effect of 
i already properly taken with reference to that property by transferring the same to stran- 
gers К ` 
There was perfected attachment in that case and the question that arose for 
consideration was as to the validity of the p ings in view of the interim order 
of stay. That case can have no application when here the Court finds as a fact 
that there was no perfected attachment. Of course, if we had found in this case 
that the attachment was in order, the plaintiff would be bound by the execution 
proceedings and section 47, Civil Procedure Code, could apply. i 
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In the result, the plaintiff has to succeed. Нег title is declared and reliefs 
granted as prayed for. The property will be redelivered to her. 


The plaintiff has prayed for mesne profits from 5th April, 1958 till the date of 
the suit and lits. The learned Subordinate Judge has discussed the quantum 
of profits er issue 9. It is not clear from the discussion whether in assessing the 
profits on the basis of rents, deduction was made in respect of taxes. There is no 
evidence as to who paid taxes. The learned Subordinate | Judge himself remarks 
that neither P.W. 5 nor D.W. 6 has adduced sufficient ence to show that the 
income of the suit ҮТӘ is as much as stated by them. In the circumstances 
we cannot accept ie of the learned Subordinate Judge as to the quantum 
of profits. In the о of acceptable evidence as to profits accrued irom 2h 
April, 1958 till the date of^the suit, we disallow the claim for past mesne 
For mesne profits pendenie lite from the date of the institution of the suit the p 
is relegated to proceedin under Order 20, rule 12, Civil Procedure. Code. Ps 
the suit is being аа the first defendant, the decree claimed by the 
plaintiff in the alternative against the second defendant has to be and is hereby 
set aside. 


So far as the costs of the action are concerned, this is a fit and proper case where 
the second defendant should pay the costs of the plaintiff and first defendant both 
in the trial Court and in this Court. There will be a decree accordingly against 
the second defendant for the costs of the plaintiff and the first defendant in both 
the Courts. Аз defendants 3 to 6 disclaimed all interest in the suit, the dismissal 
of the suit as against them will stand. The appeal against them is therefore dis- 
missed. But ase rier Hay Beers Claimed аки ni Chern there will béo ada for 
costs in their favour. i 


V.K. Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Ми. Justice M. NATEAAN. 
Veerappa Thevar с ..  Рейнопет* 
v. 


Qus iid .. Respondent. 
Relief Act (IV of 1938), section 13— or scaling down of non-decres debts framed ` 

Sdn e dei, ral Appia уна as debt incurred after the coming 
into force of ths 

о о ж section 115—A каййцу —Rales for scaling dowa of non-decres debts, 
rules 2 and 9—Order made on an application under rule 2—Revisien petition mot mammiainable. 

Courts have no jurisdiction under section 13 of the Madras Act (IV of 1998) to reduce the rate 
of interest in respect of a post Act debt unless there was a proceeding before the Courts fi Or recov 


ofthe debt. Аз the rule-meking power is limited for carrying out the purpose of the Act (IV of 1938 
and has to be consistent with the provinons of that Act, it does not admit ofany doubt that the rules 


cannot provide for scaling down of a post Act debt when there is no proceeding for the recovery 
of the debt ; the Court therefore cannot under rule 2 entertain an application for relief. under sec- 


tion 18. 

Section 115 of the Civil Procedure Code is available only when there is no a to the High 
Court. Ifan appeal lies to. the High Court even by way cf second appeal it could not entertam a 
revision under section 115 of the Code of Civil Procedure. 


Rule 9 of the Rules for scaling down of non-decree debts provides for an appeal and a second 
a from an order made on an application under rule 2 scaling down a post Act debt. It may 
be that tho Court has no iction to scale down, on £n application under rule 2, a t Act debt; 
but still the order of the ie бош could be challenged оп в and by a further second appeal to the 
High Court under rul 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Sub-Court, Coimbatore, in O.P. No. 226 of 1960. 


V. S. Rangaswanmt Atyangar, for Petitioner. 
JN. C. Chandran, for Respondent. 


*С.К.Р. No. 2466 of 1965. IOth August, 1965. 
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"The Court made the following 


Orprr.—This revision has been preferred by a creditor whose two mortgage 
debts have been held to be completely discharged on a petition filed by the debtor 
under rule 2 of the rules framed for ing down of non-decreed debts in exercise 
of the ers conferred by section 28 of the Madras Agriculturists Relief Act (IV 
of 1938). The two debts in question are Act debts, one for Rs. 5,000 incurred 
on 15th October, 1947 and the other for Rs. 2,000 incurred. on 4th January, 1948. 
The contention of the creditor, who is the petitioner before me in this revision, is, 
that the learned Subordinate Judge of Coimbatore had no jurisdiction to scale 
down or apply the provisions of Act IV of 1938 to the debts in question, on an 
application by the debtor under the said rule 2 of the rules, when the debt was not 
sought to be enforced by the creditor by any process in a Court of law. That the 
debt is not being enforced by any process in Court is clearly beyond doubt. It 
may also be stated that it has been held by this Court on more than one occasion 
that the provision of section 13 of the Act giving relief to the agriculturist comes 
into play only when the creditor seeks to enforce debt. Section 13 is precise and 
does not admit of any doubt. Under the marginal heading rate of interest payable 
by the agriculturist on loans, it runs thus : а 

: “Tn any proceedings for recovery of a debt the Court shall scale downy all interest due on any 
debt incurred by an agriculturist after the commencement of this Act, so as not to exceed a sum 
calculated at 6} per cent. per annum, simple interest, that is to say, one pie per rupee per mensem 
simple interest or one anna per rupee per annum simple interest.” 

A Full Bench decision of this Court in Chellammal v. Abdul Gafoor Sahib!, holds 
that section 13 of the Act does not render the payment of or a contract to pay interest 
on a debt incurred after the: commencement of the Act as a rate higher than that 
prescribed therein, illegal. It is observed that such excessive interest is only made 
irrecoverable if the creditor seeks to enforce the debt in a Court of law and that 
the machinery provided for by section 13 does not extend to the reopening of pay- 
ments already made. In Papatht Ammal v. Майн Pillai, it is observed : 

“ The terms of the section show that unlike section 7, there is no automatic discharge of the debt; 
the scalmg down to the statutory rate of interest, is to be done only by Court when proceedings for 
recovery of the debt come up before ıt.” 

Again it is observed at page 597 thus : 

* It istherefore clear from the terms of thesection thatin order to entitle a debtor to claim 
relief under section 13, he must be an agriculturist as defined in the Act on two crucial dates (i) on 
the date of the loan, as otherwise it will not be a debt incurred by an agriculturist, and (2) on the 
date of recovery thereof through the process of Court, as otherwise there would be no 
for recovery of a debt as defined by the Act.” 

It is clear from the above observations that the Courts have no jurisdiction to 
reduce the rate of interest in respect of a post Act debt unless there was a proceeding 
before the Courts for recovery of the debt. It is in there circumstances, that the 
learned Counsel for the petitioner-creditor contends that the order in this case is 
without jurisdiction and that the rules framed under section 28, will not apply to 
post Act debts where only relief under section 13 of the Act is sought. 


The rule-making power is to be found in section 28 of the Act. It runs thus : 
“1. The State Government may make rules for carrying into effect the purposes of the 


[2 


3. All rules made under this section shall be consistent with the provisions of this Act....” 


As the rule-making power is limited for carrying out the purpose of the Act and 
has to be consistent with the provisions of the Act, it does not admit of any doubt 
that the rules cannot provide for scaling down of interest under section 13 of the 
Act, when there is no proceeding for the recovery of the debt. But it is not that 
rule 2 of the rules relating to the scaling down of a non-decree debt is itself invalid; 
rule 2 has been held to be valid. The question is, whether, under the rules, the 
Court has jurisdiction to scale down a post Act debt under section 13. The rules 
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2, LL.R.(1964) ] Mad. 536 ; (1969) 2 M.L J. 
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must be so read as to make them inira vires. So read, it follows that the Court cannot 
under rule 2 entertain an application for scaling down the post Act debt for relief | 
under section 13 of the Act. 


Learned Counsel for the respondent-debtor drew my attention to a decision 
of this Court in S abhai v. Mwthukrishna!, where rule 2 was held to be not 
ultra vires of section 28 of the Act. It was held therein : 

“ All that this procedure under the rules purports to secure is an opportunityfor parties to a con- 
tract to get an inexpensive, speedy and authoritative decision as to the extent to which the contract 
is modified by this rather drastic legislations: The procedure is in fact intended to benefit thote ies 
who do not want to file a suit but have difficulty in ascertaining how the new statute affects tLe pre- 
existing contract." 

But this principle will not help the respondent here. At page 651 it is observed 
with reference to procedure under rule 2 : 

* But the procedüre now under consideration is anot a procedure intended to give to either 
party the power to enforce hs rights on a particular cause of action.” 

In fact the rules provide that no application shall be presented or maintàin- 
able under rule 2 where a suit for the recovery of debt has been filed, and when a 
suit is filed, while the application is pending the application has to be dimisssed. 
Rule 2 therefore does not authorise the entertaining of an application for relief 
under section 13 of the Act. ' 


Learned Counsel for the respondent contended that the object of the Legislature 
in providing for a simple procedure without levy of regular court-fees being the 
grant of relief to debtors, the rule should be read as empowering the Court to enter- 
tain an application for scaling down under section 13 also. But when the Act 
itself does not contemplate a relief unless the debt was being enforced, there is no 
question of granting relief to the debtor under the provisions of section 13 without 
a proceeding for enforcement of the debts. Therefore there is no question of a 
beneficial provision in favour of the agriculturist not being made available to him 
by excluding the application from the purview of the rules. As observed by the 
Supreme Court in a recent case in X. Hatchi Gounder у. Ricobdos & Со.* 


“ The Court in the case of an iatory measures like the Act cannot rely upon the supposed 
policy of the Legislature to give relief to agriculturists overburdened with debts, and extend the scope 
ofthe relief given to agriculturists by ogy. The of the relief shall necessarily be confined 


to that given by the Act, expressly or by necessary implication.” 
In my opinion, in the light of the foregoing principles, the learned Subordinate 
udge had no jurisdiction to t relief to the debtor on the application under 
rule 2 of the Rules. But this view does not entitle the petitioner before me to have 
the revision allowed. My attention has been drawn by the learned Counsel for the 
respondent to rule 9 of the Rules framed for ing down of non-decree debts. 
Rule 9 ides that the order of the Court declaring the amount of the debt under 
rule 7 be subject to appeal and Second Appeal as if it were a decree in the 
original suit. It may be that the Court has no jurisdiction to scale down the post 
Act debt but still the order of the Court could be challenged on appeal and by a 
further second appeal to this Court. 


Section 115, Civil Procedure Code is available only when there is no a 
to the High Court. The High Court under that section may call for records of 
any case which have been decided in any Court subordinate to the Court 
эм a appeal lies thereto. It has been held in several decisions that if an 
appeal does lie to the High Court even by way of second appeal it could not entertain 


a revision under section 115, Civil Procedure Code. 
Learned Counsel for the petitioner faintly submitted that rule 9 was ultra vires. 


But learned Counsel for the respondent drew my attention in this connection to 
the decision of this Court in Venkayya v. РШаууа?, where it has been held that rule 9 
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is not ultra vires. The rule providing for a and second a not being ultra 
vires, it was held that there can be no D Pea section вра cial Procedure 
Code, in that very case. In the above case a preliminary objection was taken to 
the maintainability of the revision and the imi objection was upheld. 
Learned Counsel for the petitioner submitted du. this Court in Nagappa Chettiar v. 
Annapoorani Achi1, held that an appeal does not lie as of right but must be conferred 
by express enactment and that rule 9 made under section 28 of the Madras Agricul- 
turists Relief Act, providing for appeal was ulira vires. Learned Counsel contended 
that the reasoning of the Full Bench in that decision would apply equally to non- 
decree debts. But Venkayya v. Pullayya*, has referred to the Full Bench decision and 
distinguished the same. I am bound by the decision of the Division Bench of this 
Court in Venkayya v. Pullayya*. In the result, for the aforesaid reasons, as to the 
maintainability of the revision, the revision fails and is dismissed but in the circum-. 
stances there will be no order as to costs, 


о 


V.K. € ` Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. CHANDRA RzpDv, Chief Justice AND Mr. Justicg M. NATESAN. 
V. І. Ganapathi Sastri and another .. Appellants* 


U. 
' А. Nagammal and others .. Respondents. 

Madras Estates (Abolition а Серега arias canst Ай ШОО of 1948), sections 3 (g), 42 and 59 
—Mortgage decree obtatned against estate which is 1 Decree-holder's right to be paid dues owt of 
compensation deposited by Government without executing decree. 

The m of an estate—which has been abolished and taken over by Government under the 
Madras Estates (Abolition and Convermon into Ryotwari) Act—who has obtained a decree for the 
mo debt, is entitled to apply for payment of his dues, from out of the compensation deposited 
by the ent, within the time ed in section 42. The only requirement is that his claim 
should not have been barred on the date on which the estate was taken. over. The fact that before 
applying for such payment the decree-holder did not put the decree in execution and that co uently 
the decree was barred by limitation would be of no consequence. Under section 3 (g) the rights a 
person acquired under a decree are wiped out and in their place a new right is given by section 42 
under which the only remedy available to the having a claim against an estate which is abolished 
is to apply to the Estates Abolition Tribunal for payment of his dues from out of the compensation 
deponted, within the time prescribed by that section. 

Chokkalinga Chettiar v. Maredappa Pandayen, (1964) 1 M.L.J. 340, followed. 

Appeal under section 51 of the Madras Estates (Abolition and Conversion into 
Ryotwari) Act, 1948 against the deeree of the Estates Abolition Tribunal (District 
Judge), Chingleput in E.A.T.O.P. Nos. 240 of 1959 and 302 of 1960 respectively 
dated 24th January, 1964 on its file. — . 


N. Appu Rao and N. Krishnamachari, for Appellants. 
А. Seshachari and R. Janardhana Rao, for Respondents. 
The Judgment of the Court was delivered by 


Chandra Reddy, C.7.—These appeals are directed against the order of the 
Estates Abolition Tribunal, Chingleput, permitting the respondents to withdraw 
the compensation deposited by the Government in respect of Panambakkam ‘B’ 
Block, which stood abolished on 9th December, 1950. The respondents are the 
"md n ies of this village and they obtained a final decree for Rs. 6,590 in the 
Sub-Court, Chingleput, which was finally affirmed by this Court on 28th August, 
1953. They withdraw 15/16 share in the advance compensation deposited by the 
Government in regard to this village. When the final compensation was deposited 
by the Government on 27th June, 1959, the respondents applied for payment of 
‚Кв. 2,764-70 P. out of this amount. This was opposed on the ground that before 
applying to the Tribunal the Respondents-mortgagecs-decrecholders did not put 


1. (1941) 1 M.LJ. 164 : 53 L.W. 79 Е.В. 2. LL.R. (1942) Mad. 654 : 55 L.W. 186 (D.B.). 
*S.T.A. Nos. 50 and 51 of 1964. 9th November, 1965. 
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their decree in execution and that the decree was barred by limitation. Neither 
of these contentions appealed to the Tribunal in view of section 59 of the Madras 
Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948). In the 
result the Tribunal allowed the claim of the respondents. It is this view of the 
Tribunal that is assailed before us. 


It is argued before us by both Mr. Krishnamachari and Mr. Appu Rao for 
the appellants that there being no obstacle in the way of the mortgage-decree- 
holders (respondents) executing the decree and their decree having barred 
by limitation, the Tribunal ought not to have recogniscd the claim of the respondents. 
We do not find any substance 1n this contention. It is clear from a reading of section 
42 of the Act that the only remedy which is available to the person having a claim 

inst an cstate is to apply to the Tribunal within six months from the datc on 
nies the amount was dcposited and within such further time as the Tribunal 
may in its discretion allow. Indisputably the respondents have applied within the 
еа timc. Thus they have availed thcmsclves of the remedy contemplated 

y section 42 of the Act. 


At this stage, it is useful to refer to section 3 (g) of the Act which says that 


“апу rights and pnvil which may have accrued in the estate to any person before the 
notified date ag ылз the principal or any other land-holder thereof shall cease and determine and shall 
not be enforceable against the ent or such land-holder, and such person shall be enatled 
only to such rights and privileges as are recognised or conferred on him by or under this Act.” 
Thus, the rights a person acquired under a decrce arc wiped out and in their place, 
a new right is given and that is the right to appy to the Tribunal under scction 42 
of the Act. There is no substance in the nt of the learned Counsel for the 
appellants that the Act does not enact any obstacle in thc way of persons like the 
respondents cxccuting the decrecs. The answer to that contcntion is furnished 
by section 59 of the Act. Scction 59 reads : 


“ (1) No clam or liability enforceable immediately before the notified date against the principal 
or any other landholder of an estate, or inst any other n whose nghts stand transferred 
to the Government in pursuance of section 3, clause (4), shall оп or after that date, be enforceable 
against the interest he had in the estate ; and all such claims апа liabilities shall after the date on 
which the depont ın pursuance of section 54-A is made be enforceable; f 


@ against the interim payments or the compensation or other sums paid or,payable to him 
under this Act, to the same extent to which such claims and liabilities were enforceable against his 
interest in the estate immediately before the notified date ; and 
inst his other property, ifany, to the same extent to which such claims iabiliti 

were RE against such Pod шагда Гу before the notified date. AX 

(2) No Courtshall, oa or after the notified date, order or continue execution in respect, of any 
decree or order passed against the principal or any other landholder or any other person aforesaid 
against the interest he had in the estate ; and execution shall be ordered or continued in such cases 
in conformity with the provisions of sub-section (1) only as inst the interim payments or against 
the compensation or other sum or sums paid or payable to him as aforesaid, or against his other 
property, if any....... 2 A 
It is manifest from this section that claims or liabilities enforceable against the estate 
can only be enforced in the manner indicated therein and that execution in respect 
of any decree or order passed against the principal or any other landholder or any 
other person aforesaid against the interest he had in the estate, should not be enter- 
tained or continued and the execution will be ordered or continued only against 
the interim payments or against the compensation or other sums paid or payable 
to the landlord as aforesaid or against his other p . Section 59 makcs it 
abundantly clear that the claim can be enforced as laid down in that section and 
not by resorting to a civil Court under the relevant provisions of the Limitation 
Act. The only requirement is that the claim should not have been barred on the 
date on which the estate was taken over. Admittedly in this case the decree was 
alive in 1950 when the estate was abolished. Munuswamy Pillai v. Lakshmamma 
Garu!, is of no avail to the appellants as that dealt with a personal claim. This 
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view of ours gains strength from a Division Bench of this Court in Chokkalinga Chettiar 
v. Marudappa Р ; 


For all the above rcasons, we are of the opinion that the decision reached by 
the Tribunal is correct and cannot be асса ШУ challenged. In the result, the 
appeals are dismisscd with costs in onc appeal (S.T. A. No. 51 of 1964). 


V.K. == Appeal dismissed. 
IN THE HIGH COURT+OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice К. VEERASWAMI. 


Srimathi Periathayee alias P. Muthu Meenakshi Vcerakamulu 
Ammal and others .. Petitionsrs* 


v. E 

L. Narasinga Rao .. Respondent. ` 

Croll Procedures Gode (V of 1908), section 151——Porosr of Court to order refund of court-fee under— 
Limitation—Pemding suit getting abated due to an amsaiment introduced by ths Legislature Claim for refund of 
court-[se paid on inj— 1 enabiluy. 

Natural Tarte —Rfux1 of couri-fes in casas mot covered either by Madras Gouri-Fess and Suis Valuation 
Act, 1955 or by section 151 of ths Croil Procedure Gode—lf can be тт the interests of justrce—P)ocedure 
Jor obtatatag refund tn cases. 

A Court can order refund of court-fees in exercise of its inherent powers under section 151 of 


the Code of Civil Procedure only in cases where there was excess payment made by mistake or where 
on account of the mutake of the Court а party has been compelled to pay excess court-fees. 


A person who has paid excess court-fee or who wants refund ofcourt-fee would not be without 
& remedy merely because the Court-Fees Act does not cover the case. The party can apply and ask 
for refund ex gratia and misrecordia domni regis after deduction of the usual percentage for spoilt stamp 
paper. 

Where the petitioner applied, under section 151 of the Gode of Civil Procedure, for directions 
for refund ofthe court-fee paidon theplaintin asuitfiled by himforejectment under the Madras 
Buildings and Rent Control) Act, 1960, on the ground that the suit stood abated due to no 
fault of his by reason of the am ent introduced by the Madras Act XI of 1964: 

Held, though the case was not covered by the Madras Court-Fees and Suits Valuation Act, 1955, 
justice demanded that one half of the court-fee, considering that the suit which abated was ripe 
for hearing when the Madras Act XT of 1964 came into force, should reasonably be refunded to the 
petitioner. Butthe Court cannot make a direction for refund as the case was not covered citLer by 
the Madras Court-Fees and Suits Valuation Act or by section 151 ofthe Code of Civil Procedure. How- 
ever, there should be no objection for the trial Court to imuc a certificate that the court-fee stamps 
on the plaint had been cancelled and that the suit, as a result ofthe Madras Act XI of 1964, had abated 
and could not be prosecuted by the petitioner and one half ofthe court-fee may reasonably be refunded. 
The trial Court should also return the plaint to the petihoner so that he may apply to the Govern- 
ment for refund. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the First Additional Subordinate Judge, Madurai, dated 
14th August, 1964 and made in І.А. No. 510 of 1964 in O.S. No. 83 of 1963. 


R. Rajagopala Iyer, for Petitioner. 
Respondent not represented. 
The Court made the following 


Orper.—This is a petition under section 115 of the Code of Civil Procedure 
to revise an order of the Subordinate Judge of urai in an application made 
under section 151 of the Code for a direction for refund of the court-fee paid on 
the plaint on the ground that by reason of the Madras Buildi (Lease and Rent 
Control) Act, 1960, as amended by Madras Act XI of 1964, which came into force 
on roth June 1964, the suit stood abated and all the rights which had accrued 
to the plaintiffs prior to the amendment became unenforceable. The suit is stated 
to be for ejectment of the defendant-tenant. The Court below was of the view that 
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inasmuch as there was no provision in.the Madras Court-fees and Suits Valuation 
Act, 1955, no refund of the Court-fee could be ordered. It also relied on Thrachand v. 
State1, where the view was taken that if in the Act provision was made for refund 
in particular cases, but not in other cases, the inherent under section 151 of 
the Code could not be invoked and the Act should be n as exhaustive. 


This Court also took a like view in Nagaratnam, In rc.,3 But there, Panchapakesa 
Ayyar, J., directed issue of a certificate in exercise of the inherent powers of the 
Court under section 151 of the Code of Civil Procedure on the view that the Court- 
fees Act in the matter of refund was not exhaustive. The Court-fees Act, as it 
existed then, provided by sections 13, 14 and 15 for refund of Court-fee in certain 
D gessi уч Шке ксн Mich was not covered by any of those sections. 

erc, the petitioner filed a second appeal, but then the dispute was compromised 


"Теге was no provision of the Court-fees Act on which petitioner could rely for а refund of 
tho petitioner pay the Gourt fees mar was there алу casn СШ peti Орли ОГ Оос making 

titi e n A Я 
ТАТЕ ДЇ азбы, е н i Ау саки аа ba to Government 
ex gratia and misericordia domini regis for a em the onc-anna in tho rupee uctions, a$ for 
spolit stamp papers, if they are pleased to grant it.” 
In Thammaya Naidu v. Venkataramanamma®, this Court took the view that it had 
to allow refund of Court-fee stamps and its power was not confined to sections 13, 
“14 and 15 of the Court-fees Act. In a later case, Ghidambaram Chettiar, In ret, it 
was, however, held that the Court could only order refund of Court-fees under 
section 151, where there was an excess payment made by mistake or wheré on 
Rea url ine mistake of the Court a party had been compelled to pay excess Court- 
fees. But it was pointed out by the Division Bench in that case that outside these 
cases the Court had no power to order refund under section 151 of the Code. 


It follows that this Court has a limited power to order refund, in exercise of 
its inherent power under section 151 of the Code of Civil Procedure, but it does not 
extend to cases other than the instance mentioned in Ghidambaram Chettiar, In re 4, 
Apparently, this decision proceeded on the basis that if a party was ed because 
the Court took a particular view, to pay Court-fee, it had an i nt er 
to set its own mistake right. It was, per › on this ground the Court considered 
that the inherent power of the Court under section 1 1 of the Code of Civil Procedure 
would extend to refund of Court-fees in the i cases of mistake or oversight 
by Court, which was responsible for the excess Court-fee paid by the litigant. 


Having said all that, Panchapakesa Ayyar, J., also, as already mentioned, 
inted out that the n who has paid excess Court-fec or who wants refund of 
urt-fec would not Би a remedy merely because the Court-fees Act docs 

not cover the case. I think so too. The party can apply to the Government and 
ask for refund ex gratia and misericordia domini regis after deduction of the usual 
percentage, uel. one anna in the rupee or whatever it is. The learned Judge 
in that case directed issue of a certificate that the Second Appeal there was not 
numbered or heard by the Court, that the appeal memorandum had been stamped 
with a certain Court-fec and that the stamps had been defaced by the High Court 
in the usual course. 'T'his Court also directed return of the appeal memorandum 
so that the applicant there might prosecute his remedy for ex gratia refund{from the 
Government. 


The present one is a peculiar case. When the suit was institutedfit was properly 
instituted and the Court-fec on the plaint was also roperly paid. By reason of 
clause (iii) of section 30 of Madras Act XVIII of 1960, the suit was competent, as 


А.Т.К. 1955 Cal. 258. 
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it is said that the in question in the suit were such as would be covered by 

that provision. ш. the Made Buildings (Lease and Rent Conti!) Amende 
Are tooa eae an uy aion that every proceeding in t of any non-residential 
building or creat pending befor any Court on the ne date of the publication of 
the Act and. сЕ on the ground that such building was exempt from the 
provisions of the principal Act by vire of cis (1) АЕ 
еа поа The Act went even further by that section 
and provided that all-rights and 1 pr which might have accrued before such 
date to any landlord in respect of any non-residential building by virtue of section 
go (iii) of the principal Act, shall cease and determine and not be enforceable. 

The result was, the suit could no lo be continued for no fault of the petitioners. 

No doubt, the Court-fees and Suits Valuation Act, 1955 does not contemplate such 
a situation. ‘But it is obvious that justice demands in the circumstances that the 

petitioners should not be made liable for the entirety of the Court-&c. I am told 
that issues had been settled and the suit was ripe for ing. 'laking that into 
account, I think that, onc-half of the Court-fee may y be refunded. But 
as already stated, this Court's power being limited, it, will not make a direction for 
refund of the Court-fee in cases which fall outside the scope of Madras Court-fees and 

Suits Valuation Act and the particular cases covered by GAidambaram Chetilar, Yn re! , 

However, there should be no objection for the Court below to issue a certificate that 
the Court-fee s on the plaint had been cancelled and that the suit, as ‘a result 
of the Amending CT og had abated and could not be proscuted by the 
petitioners, and one half, of thc Court-fee may reasonably be refunded after propor- 
tionate deduction at 10 pies a rupee. The Court below will have to return 

периш Ae PEDO idee. so that they may apply to the Government. 
or refund. 


V.K. ———— : Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS , 
Present Mr. Justice Т. VEWKATADRI. 


P. A. N. Kaveri Chettiar І .. Petitions * 
p. . 
The Firm of P. A. Sidha Chettiar and. i Chettiar 
& Sons,, dissolved by partner P. A. 8. P Chettiar 
and another. Respondenis. 


Lamiiton Ап (IX of 1908), tns 5 «кё 1 Prosstatn of appeal Trid ef tion clari 
of time spent in prosecuting another proceeding before а wrong ferum. 
A suit valued at Ra. 10,000 instituted by tho petitioner was dismissed on on 22nd July, 1961. On 


25th , 1961, the petitioner applied for copies of t and decree an 
spped wad pat then ba 28th 1961. The petitioner thought that the appeal lay to the 

His Advocate also th {зо and presented the in the Court on 1st November, 
1961 пенис оше ашды iE on 17th February, 1 saying that the appeal 
lay only in the However, as б District LA MM Сос on шгсопа of cral 
elections from 17th Februs ic) 192 to nd February, 1962, the Чопо mented the а before 
the District Court on 2 ebruary, 1962, and prayed that the District 
Ge eee Gade the ae elay. In the present revision against Gat decia 


Hold, it was a fit case where the delay in presenting tho appeal should be condoned. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court, Salem, dated 13th 1962, and made in Т.А. 
No. 194 of 1962 in A.S. No. (unnumbered) of 1962 (O.S. No.-1 of 1960, Sub-Court, 
Salem). 

N. R. Chandran for V. P. Raman and S. R. Srinivasan, for Petitioner. 

R. S. Venkatachari, for 2nd Respondent. 

The Court made the following 

Onpzz :—This revision d aries out of an Interlocutory Application 
Т.А. No. 194 of 1962 in A.S. No. (unnumbered of 1962 on the file of the District 


"8. К. P. No. 805 of 1963. 7th, February, 1966. 
1. (1934) 67 BLIJ. 321: I.L.R. 57 Mad. 1028. 
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“Court, Salem). The learned District Judge of Salem refused to excuse the delay 
in ing an appeal against the decree and judgment dated 22nd July, 1961, in 
О.б. No. 1 of 1960 on the file of the Sub-Court, Salem. That was a suit instituted 
the petitioner herein for setting aside the sale which was confirmed on 38rd July, 
1958, in К.Е. P. No. 253 of 1957 in O.S. No. 813 of 1955 on the file of the District 
Munsif, Sankari, Salem, and for possession of the plaint ‘A’ schedule properties: 
He valued the suit at Rs. 10,000. The suit was dismissed on 22nd July, 1961. The 
petitioner plantiff sproei for certified copies of the judgment and decree for prefer-. 
ing an appealon 25th July, 1961, and he got шара повр on 28th August, 
1961. In the plaint, he had ed that on date of the sale the suit 
property was worth Rs. 10,000 and if proper advertisement of the sale was made, it 
would even fetch Rs. 14,000. So the appellant thought that the appeallay to the 
High Court. Since the valuation was only Rs. 10.000, the appeal should have 
been filed in the District Court by 16th September, 1961. But since the a t 
thought that the a lay to the High Court, he took the records to his te 
at . The Advocate at Madars also thought just like the appellant and so 
presented the т жаш чө му pip ук lst November, 1961. But igh Court 
Office returned the papers saying that the appeal does not lie in this Court buf only 
in the District Gourt and the papers were returned for D resented to the District 
Court on 17th February, 1962. From 17th February, 1 to 22nd February, 
1962, the District Court was closed on account of General Elections and so the ap 
was presented on 23rd February, 1962, before the District Court. The appellant 
due to his honest and bona fide belief thought that he had to file the appeal 
in the High Court and prayed that the delay of about two months may be con- 
doned. District Judge refused to condone the delay and it is against this refu- 
sing to condone the delay in filing the appeal in the District Court that the appel- 
lant preferred this revision petition. The learned District Judge came to the con- 
clusion that even though the Advocate titing at Madras gave a wrong advice 
the appellant should have been alert in filing this appeal. The ap t was negli- 
gent and simply because the Advocate at Madras gave a wrong advice it was not a 
sufficient cause for presenting the petition to excuse the delay. It is true that the 
appeal did not lie to the Court asthe valuation is clearly stated to be Rs. 10,000: 
in view of the provisions of section 13 of Act XVIII of 1873 as amended. Still the 
question for consideration is whether the client should be punished for a . 
advice given by the Advocate practising at Madras. In Parthasarathy, In re}, their- 
Lordshsips have held that it is the District Court that has gotthe jurisdiction to. 
entertain the appeal sought to be appealed and while returning the papers the 
made the observation that the appeal would be within time if it is presented to the 
District Cour after the re-opening of that Court. There can be no question of’ 
limitation as the ap to this Court was preferred within the time allowed by 
law for preferring the appeal to the District Court. But having regard to the cir- 
cumstances of the case and the fact that it was filed within ninety days allowed by 
law, any delay in the circumstances should be excused. Itis submitted that the 
appeal is filed within ninety days in this Court, but on a wrong advice given by 
the Advocate, the appeal was presented in this* Court. 
Learned Counsel for the petidonct drew my attention to a decision rted in. 
Kesharibhai v. Bai Lilavati*, where Bhagwati, J, dbserved thus at page 132 : 


Act is whether the appellant has acted with resonable diligence in prosecuting 
appellant ought ordinarily be deemed to have acted with reasonable diligence if the whole 
between the dato of the decre ar order appealed against and the date of presen the docs 
пок ает саа ihe Py арша in duri али in good faith 


ceeding in a wrong tribunal or a wrong forum, exceed the period prescribed by law for presenti 
the appeal The time t in prosecuting with due diligence and in good faith another ipie 
in à wrong tribunal or & wrong forum would be to ba excluded on the analogy af the 


е embodied in section-14 of the Limitation Act and if after excluding such time the appeal 
wi the period of limitation, that would constitute sufficient cause within the meaning of section 
5 of the Limitation Act.” · 





dig, 097 2 MLJ. 250 : LLR. (1987) Mad. 2. AIR. 1963 Gu. 119. 
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Relying on this principle I am of the opinion that this is a fit case where the 
delay should be condoned use the facts in this case reveal that the papers were 
returned on 17th February, 1962, for presentation to the District Court, copy 


application was made on 25th July, 1961, and the copy was obtained on 28th August, 
1961. He filed the ap in the High Court on {st November, 1961. When the 
papers were private: the High Court office stating that the appeal did not lie 
in the High Court but only in the District Court, he immediately rushed to the Dis- 
trict Court. But the District Court was closed on account of General Elections 
ibetween 17th February, 1962 and 22nd February, 1962, and so he filed the appeal 
оп 23rd February, 1962. Taking all these facts into confideration I am of the 
‘Opinion that the principle laid down in Kesharibhai v. Bat Lilavati', should be appli- 
-cable to the present case. This revision petition is allowed and the application for 
-excusing the delay is condoned. The appeal will be numbered and restored to 
file, but in the circumstances, I direct the petitioner to pay a sum of Rs. 100 towards 
.costs to the respondent herein within a month from this date. 


V.K. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Мв. JUSTIOE SADASIVAM. 
"T. К. Appu Nair 
v. 
‘Earnest and others А .. Respondents. 
Peral Code (XLV of 1860), section 220—0O fence weder—Corrapt, or malicious confinement shoald Ы 


Petitioner * 


Grimixe! Procedure Code (V of 1898), sections 254 and 347 (1)—Scepe. 

Every unlawful commitment to confinement will not, itself warrant the legal inference of 
-malice. In order to bring the case under section 220 of the Code it should be alleged and 
proved that the person in office corruptly or maliciously canflnod & person wrongfully. 

In & private complaint in ect af a caso triable under warrant proced the Magistrate is 
- entitled tofráme charge for the offences mentined in the laint if some wits dé amined 
.prove the ingredients required for the said offences. The that the complainant had other 
оса sol o шы п коюш деш the complaint is made had committed а higher 
; M p Ceol ARA аа ааа E E Meus not vitiate the 
. charges framed. It is open to the Magistrate to invoke section 347 (1) of the Criminal Procedure 
: (lode and commit the accused to the Court of Session at any stage of the proceedings if he thinks 
that the case is one which ought to be tried by the Court of Session. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
prayi the High Court to revise the order of the Seventh Presidency Magistrate 
‘of Court of Presidency Magistrates, Egmore, Madras, dated 28th July, 1965, 
int С.С. No. 18728 of 1962. 

Calvin Jacob, for Petitioner. 

The Court made the followmg 


Orver :—Petitioner, Т. K. Appu Nair seeks to revise the order of the Seventh 
"Presidency Magistrate, Egmore, Madras, in C.C. No. 18728 of 1962 on his fle 
dismissing the petition to convert the calendar case into a P.R.C. case. The 

titioner’s grievance is that the offence committed by the accused is really one 
"under section 220, Indian Penal Code, which is triable by a Court of Session and 
hence the case should vo bg csse into a P.R.C. case. The case was initiated 
-on a private complaint filed ¢ petitioner, According to the averments in the 

ivate complaint, the ош) committed offences, punishable under sections 342 
“and 325 read with 34 Indian Penal Code. Three witnesses were examined before 
the Seventh Presidency Magistrate. P.W. 1 із the complainant. P.W.2, John, 
deposed that he went and enquired at the Police Station at the request of the 
.complainant's wife, and he docs not personally know the acts committed by the 
icr vare pi lecti cried pt ua pf cd das, Fare Kinda cumin fgg 


"dS ALR. 1963 Guj. 132. 


*QrLR.C. No 1670 of 1965 7th January, 1966, 
VCOrLR.P.No.1644 of 19657. ' 
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accused. P.W. 3 is the doctor who examined the complainant. His evidence 
shows that the injuries sustained by the petitioner were simple. Hence the learned. 
Seventh Presidency Magistrate framed against the accused under sections. 
325 and 342 read with 54, Indian Penal e. 


. The evidence of P.W. 1 isin conformity with the averments made in his 
complaint. According to the accused the petitioner cnmmitted a prohibition offence 
and he was arrested and kept in police custody. But the case the petitioner is 
that arrack was forcibly poured into his mouth and he was taken and confined 
at the Police Station. If the averments are true, the accused would be guilty of 
having foisted false prohibition case against the petitioner, a from causing 
him simple hurt and wrongfully confining him. Every unla commitment to 
confinement will not, by itself, warrant the | inference of malice. In order to 
bring the case under section 220, Indian Penal it should be alleged and proved 
that the person in office corruptly or maliciously confined a person wrongfully. 
The necessary averments have not been made in the complaint and they have not 
also been spoken to by P.W. 1. | 


The learned Advocate for the petitioner contended that he had other witnesses 
to prove the necessary mens rea. required under section 220, Indian Penal Code, and 
that the said witnesses have not been examined. In a private complaint in respect 
of a case triable under warrant procedure, the Magistrate is entitled to frame 
Me eis cnn а риш иш n сел 
to prove the ingredients ired for the said offences. I have already referred to 
the fact that the complaint by the petitioner was only under sections 342 and 
325 read with $4, Indian Penal Code. The medical evidence did not justify the 
charge under section 325, Indian Penal Code. Hence the only that could 
be framed on the complaint are for offences under sections 342 and 323 read with 
34, Indian Penal Code and the said charges have been framed in the case. Section 
347 (1), Criminal Procedure Code, provides that in any enquiry or trial before - 
a Magistrate, before signing a judgment, the Magistrate commit the accused 
to the Court of Sessions, if it appears to him at any stage of the p ings that the 
case is one which ought to be tried by the Court of Session. It is o to the learned 
Seventh ше ce qna to invoke section 347 (1), Gtiminal Procedire Code, 
and exercise his judicial discretion to commit the accused at any stage of the case 
if he thinks fit to do so. Having regard to the above facts and circumstances of 
dhe cass (bere d nothing АШ order of the learned Seventh Presidency Magistrate 
which requires to be revised by this Court. The Criminal Revision case is there- 
fore dismissed. : - 

V.K. —— Petition dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS 

PnxskNT :——Мв. Justice NATESAN. 


Srimanavedam alias P. К. Kunhi Anujan Raja (o... Patitioner® 

p. F * 

Madras Cultivating Ti Protection Act (XXV 1955) section 3 (4) (a)—Eviction тай ш 
Mos moe M rede b аса РЕБ 7 ra pria e d 


Борака Couri—Prewers ef —If can depute a Reveune Inspector io collect evidence. . К 

Where inan a tion for eviction of a cultivating tenant itis contended by the tenant that 
sho has ceased to be the tenant and that her son has become the tenant, it is the duty of tho Gourt to- 
come toa definite finding that there has been a surrender of the tenancy by the tenant. A tenant 


placed in pomemion of the land will continue to be the tenant even after the fixed under the 
tenancy agreement has expired. The mere fact that a tenant has ph ceased to cultivate 
the land and somebody ене, like her son in the instant case, is in cultivation is neither here nor 


there. A person may still continue Чо be a cultivating tenant even though physical possession. шау 
a dos ÉL EST es RE a eT a NI SR I COP ong ELS 
*Q-R.P. No. 1037 of 1962. 30th July, 1965. 


438 THE MADRAS LAW JOURNAL REPORTS. [1966 


be with somebody else. In such a case unless the tenant establishes by clear evidence that there has 
been a surrender of the land by her, the landlord has to seek his remedy for eviction only against 
the cultivating tenant. 


The mere fact that the tenant sets up a defence that she is not the cultivating tenant does not 
mean that the landlord’s application should dismissed, 


The Revenue Court under the Act, like any other judicial Tribunal is governed by the 
Evidence Act. The Court cannot make use of statements recorded behind the back of parties nor 
can it make use of hearsay evidence. 


‘The Revenue Court is not empowered to d e the Revenue Inspector to make a report ав 
10 who is the tenant on a particular land. When's dispute arises as to whether a OM pes 
Ag inst whom eviction petition is filed, is the ten&nt or not, itis esecntially a matter which the Gourt 
has itself to decide. е relevant rules like Rules 4 and 8 of the Rules framed under the Act do 
not cmpowcr the R.D.O. to call upon а Revenus г to make a report on а matter which 
he has to decide. Rule 8 of the Fair Rent Act EXT ot 1956) no doubt authorises the Court to 

upon a Revenue or to make a local inquiry and collect relevant data. But that 
power cannot be invoked by the R.D.O. to depute a Revenue to gather evidence on the 
question whether particular person is a cultivating tenant or not, when functioning under a different 
Jurisdiction. 


Petition under section 6-B of the Madras Cultivating Tenants Protection Act 
read with section 115 of Act V of 1908 praying the High Court to revise the order 
of the Revenue Divisional Officer, Coimbatore, dated 10th January, 1962, in O.P. 
No. 97 of 1961. 


A. Е. Sreeraman, for Petitioner. 
K. Alagiriswami appointed as amicus Curiae, for Respondent, 
The Court made the following 


OnpzR :—This revision petition has been filed by the landlord whose appli- 
cation for eviction of the respondent under the Madras Cultivating Tenants Bro- 
tection Acf has been rejected by the Revenue Divisional Officer, Coimbatore. 
The petition was filed under section 3, sub-section (4) (a) of the Madras 
Cultivating Tenants Protection Act on the allegation that there were arrears of 
rent for three Faslis from 1958. It was stated that the respondent took possession of 
the property as tenant in April, 1954 on an agreement to pay Rs. 300 and 40 kalams 
of.paddy per annum. In the counter statement the respondent admitted that the 
relationship of landlord and tenant subsisted between her and the petitioner between 
1954 and 1958. She alleged that thereafter she surrendered the land in April, 
1958. Subsequent to that date, according to her, she had neither possession, nor 
did she assume the status of a cultivating tenant vis-a-vis the petitioner. 


In the enquiry on this application the Revenue Divisional Officer adopted a 
wholly illegal procedure in directing the Revenue Inspector to report about who 
the real tenant was. I am unable to find an provision under the Cultivating 
Tenants Protection Act enabling the Revenue Corre to call for such a report from 
the Revenue Inspector. Under the Rules framed, rule 8 provides that the pro- 


ceeding of the Revenue Divisional Officer shall be and shall be governed as 
far as possible by the provisions of the Civil Procedure , 1908, having to 
the issue of service of summons, examination of parties and witnesses, the ction 


of documents. Under Rule 4, the Court or the Revenue Divisional Officer is 
empowered to enter upon any land and inspect and do, any act which in its or his 
opinion may be necessary for the purpose of carrying out of the functions entrusted 
to it or him by or under the Act and to summon witnesses and call for the production 
of documents. This rule certainly does not empower the Revenue Divisional 
Officer to call upon the Revenue Inspector to submit to him a report on a matter 
which he has to decide. Further, the Revenue Inspector has gone about gathering 
materials as to who the tenant on the land was, recording statements from villagers 
and others and these statements have gone into the records as exhibits, No doubt, 
the petitioner-landlord himself does not seriously object to this procedure as some 
of the statements are favourable to him. But the Tribunal like any other Judicial 
Tribunal is governed by the Evidence Act, and cannot take statements o parties, 
behind their back and bring them into the record. Admittedly he has not been 
appointed as a Commissioner under the Code. No doubt, the Revenue Inspector 
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has been examined as a Court witness. But he would be competent only to speak 
1O tingi ne hns кеп Ur what hey are Worth but what вора would Do heny 
and equally the record of the information gathered by the Revenue Inspector 
not be legal evidence for decision of the matters in controversy before the Tribunal. 
This:practice if prevalent cannot be too strongly condemned. Evidently the 
Revenue Divisional Officer had in his mind the enabling provision under the Madras 
Act XXIV of 1956, which by. rule 8 provides that when hearing an application 
under the Act, the Rent Court shall have abo power to depute any Ооа of i 
Revenue Department not lower in rank than a to make a local 
enquiry and inspection and to collect relevant data. y rue т vci н 
to the Revenue Court for үзүн fair rent in Т жепс 
mation may be necessary. t power cannot be utili an officer 
deputed to gather evidence on the question whether a particular person was a 
а tng tenant or not when functioning under a different juridiction. 


аы agent of the petitioner has gone into the witnesses box and evidencc. 
In chief examination he has stated that the respondent continued in possession. 
He further stated that Periasawmi is her son and she with him form members of a 
joint Пу. There was no cross-examination of this witness on the question of 
the plea o н re ee ee ee pol ad A 
statement. There was not even a suggestion of any surrender е only question 

t to this witness which may be taken as relevant to the issue of surrender is whether 
it was not correct to say that the kist was being paid by Periaswami after 1958. 
The ndent herself has gone into the witness box and given evidence. Pay- 
ment o Lut by Ёепакипиш would be ncktier here nor there he ing theson. All 
that she has stated in chief examination is that she left the land in 1958. It must 
be noted that she has simply left the land according to her version. It was followed ' 
up cm e noni е ee oE She 

stated that the landlord and P.W. 1 (that is landlord's agent) knew that her 
son is in possession of the land. It must be noted that there is no plea of surrender ` 
of the tenancy in the chief-examination. Curiously, in cross-examination she had 
stated that she had nothing to do with the land and Periaswami ія her only son. 
No doubt to a question from the Court she stated that she told the landlord to take 
charge of the land when she left it. As pointed out earlier, this suggestion must 
have been made to the landlord's agent when he was in the box. It has not been 
so made and the answer is given only to a question from the Court. There is no 
sugees tion: of any surrender or intimation te the landlord of the surrender in the 

chiefexamination. There has been a re-cross on behalf of the petitioner, who 
elicited that the respondent did not get t for having given possession. It 
ale let ee il nor AP DL UE i Per Which ahe had executed in 
favour of the present petitioner. Now on this evidence the Revenue Divisional 
Officer has not given any улс тшш at шелер had surrendered 
possession of the land. It is observed that the evidence showed that / the respon- 
dent’s son was in actual possession of the land. If at all there can be said to be 
any finding in the order about the termination of the tenancy it is the remark 
that there is not sufficient evidence to show that the respondent continued to be 
a tenant. With this observation the petition was dismissed. 

Mr. А, K. Sreeraman, learned Counsel for the petitioner, contends here is a 
case of failure to exercise a jurisdiction which admittedly on the record is quite 
apparent added to irregularity in procedure, and failure to determine the relevant 
questions. Learned Counsel draws my attention to the definition of a ‘ cultivating 
tenant”? given in Madras Act XXV of 1955. The definition runs thus : 

“ Section 2 (а) : раа ылып oe ee ee carries on a 


portonal cultivation of under а tenancy арши алу 
тшен pemon who continues iA рове опа the ег det the tenancy agrec- 


Section 3 provides that subject to the next succeeding sub-sections, no culti- 
vating tenant shall be evicted from his holding or any part thereof during the conti- 
nuance of the Act, by or at the instance of the landlord, whether in execution of a 
decree or order of a Court or otherwise. Sub-clause (2) (b) of section 3 runs thus : 


440 THE MADRAS LAW JOURNAL REPORTS. {1966 


“who has done any асі or has been guilty of any n which is destructive of, or injurious 
to the land or any crop thereon or has al er to cultivate the land." i 

Learned Counsel contends that the entire evidence if read at the most can lead 
to the conclusion that the respondent had ceased to cultivate the land. In fact, 
that is the effect of her evidence in her chief-examination. Her case is that her son 
Periaswami is cultivating the land. We are not concerned here with the question 
whether Periaswami by being permitted by the respondent to take up possession of 
the land and cultivating it can get the status of a cultivating tenant. 


The question is whether, when a person impleaded as a party respondent in 
an application for eviction admittedly originally as a tenant sets up the plea that 
she was no more cultivating the land, the petition should be dismissed. Section 3 
itself entitles a landlord to get an eviction order where the tenant had altogether 
ccascd to cultivate theland. But it must be noted that a person will be a cultivating 
tenant who continues ш peron of the land after termination of the tenancy 
agreement. As only a cultivating tenant can be evicted under the Act for ceasing 
to cultivate it follows that a person can cease to cultivate and still continue in 
possession. In this case in the absence of proof of surrender the possession must be 
deemed to continue in the erstwhile tenant. The alleged possession of Periaswami 
has not been made out to be on any independent right. 


Learned Counsel points out that if such an interpretation is not given to the 
section, the landlord will be put to extreme difficulty and harassment. A culti- 
vating tenant has only to come up to the Court inan application for eviction by 
the landlord and state that he is not in possession of the land and plead that there- 
fore he is not a cultivating tenant and get the petition dismissed. Learned Counsel 
also pointed out the numerous cases which have come up before Court where Courts 
have refused to accept the plea of surrender often relied on by landlords. Assume 
for a moment in this case that the landlord has pleaded surrender and sought to 
enter into possession. In the absence of iic and convincing evidence the 
Court will not accept the landlord's plea of surrender. That being so, the mere 
statement by a tenant that she is no longer in possession cannot by itself be relied 
upon as establishing the fact that the tenant had ceased to be a cultivating 
tenant. Learned Counsel submits that if a tenant can be permitted to deny 
that he is a cultivating tenant, by a mere denial of possession, the process can go on 
endlessly, the plea made a ruse and the landlord defeated even of his just and 
attenuated rights. I sce the force in this contention. Unless the Court can on 
the evidence placed before it come to a definite conclusion that there has been 
surrender of the tenancy a tenant placed in possession even though his tenancy 
period had expired must be deemed to continue as cultivating tenant subject to 
the right, liabilities and obligations under the Act. Of course, if the tenant 
establishes the plea of surrender and the Court is satiafied that he is no longer a 
cultivating tenant the landlord’s petition will have to be dismissed. 


In this case, it will be noticed that the plea of surrender has not been made out 
atall. All that one finds is the tenant saying that she has left the land and her son 
is in ion. In Ше кунше: we үпте Divisional Officer erred in 
rejecting the petition for eviction. in fact the tenant is no lo in possession, 
ШЕ will not be in the least prejudiced by an order of eviction pimus her. Itis 
unnecessary in this case to pass an order of eviction on the basis of arrears of rent 
being established. Order can be passed on the admission of the tenant that she 
has ceased to cultivate the land. еге is therefore no necessity to find any arrears 
and default in the payment of arrears. On the very admission of the tenant the 
petitioner-landlord is entitled to an order for eviction. There will be an order 
accordingly. The revision is allowed. No costs. 


I thank Mr. К. Alagiriswamy, who a peared amicus curias, for his valuable 
assistance in looking into the records and Кап before the Court the legal position 
in the matter. 


R.M. ——— | Order accordingly. 


ГА 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Ми. Justice KAILASAM. 
Vaidyalingam Pillai e Appellant® 
0 


М.К. М. К. Chidambaram Pillai, Manachanallur, а firm regis- 
tercd "under Indian Partnership Act by Managing Partner 

Сюй Procedure Gods (V of 1908), Order 21, пме 90-—Setting aside sale mmder— Mars fact of sale for e 
love price-—If a ground. 

Under Order 21, rule 90 of the Civil Procedure Code an applicant who seeks to set aside a sale 
should that there has been material irregularity or fraud in the publication or conduct of the 
sale. PM EE нм акын шск ean what it was sold for is no 
ground to set aside the sale. ere the judgment-debtor had notice at every stage of the execution 


and the application for reduction of the upset price, but did not choose to oppose any of 
them, he cannot be heard to say, after the sale is effected, that the price fetched is too low 


Where the proclamation of sale was settled and the judgment-debtor did not raise any objection. 
to the description of the erty therein, and only wanted time to pay the decree &mount, but 
allows the sale to be p ed with he cannot at a later stage be allowed to take advantage of any 
bena fide crror in description, to attack the sale. 


Arunachalam v. Arseckalam L.R. 15 Т.А. 171: LL.R. 12 Mad. 19 (Р.С); Girdhari Singh v. 
Hurdeo Narain Singh, L-R. 9 L.A. 230, referred. 

Appeal against the order of the Sub-Court, Tiruchirapalli, dated 16th April, 
1962, 1n Е.А. No. 565 of 1961 in О.8. No. 89 of 1957. , : 

R: Gopalaswaml Iyengar, for Appellant. 

N. C. Raghavachari, for Respondent. 

The Court made the following 


Orprr.—This is an appeal by the defendant in O.S. No. 89 of 1957 against 
the order of the Subordinate Judge, Tiruchirapalli, dismissing his application, 
E.A. No. 565 of 1961, filed under Order 21, rule go and scctions 47 and 151 of the 
Civil Procedure Code for sctting aside a sale dated 2nd November, 1960 in favour 
of the respondent (plaintiff decree-holder) in O.8. No. 89 of 1957. 


There are three items of property sold in the Court auction on 2nd November, 
1960. Items 1 and 2 are landed property and were purchased by the defendant in 
1945, for a sum of Rs. 60,000. Item 2 is a house in the village of Manachanallur. 

three items were mortgaged iff favour of the plaintiff for Rs. 10,000. The 
mortgagee filed a suit under the mortgage and obtained a preliminary decree оп 
a November, 1957. The final decrce was passed on 17th March, 1958. He 
ап execution petition E.P. No УМ of 1958 and the sale was posted on 23rd 
December, 1959. € defendant Е.А. No. 884 of 1959 and prayed for three 
months’ time for payment of the decree amount, wait fresh proclamation. 
The property was again brought to sale on gth March, 1960 but was not sold 
as there were no bidders. € decree-holder filed E.A. No. 189 of 1960 for 
reduction of the t price. But the defendant appeared and took time. The 
petition was posted to rgth April, 1960 but no counter was filed by^the defendant. 
The upset price was reduced. Then again the decree-holder filed Е.А. No. 218 of 
1960 for leave to bid and set-off. Nptice was given but the petition was not 
by the defendant. The property was posted for sale on 27th July, 1960. But ая 
there were no bidders, the sale was not effected. Again the decree-holder applied 
for the reduction of the upset price and served notice on the defendant. This 
petition was not also opposed and the upset price was reduced. The sale was 
ultimately held on 2nd November, 1960 when the property (items 1 to 3) was. 
purchased by the decree-holder himself for Rs. 3,001, Re. 3,001 and Rs. 2,501 
respectively. 

E.A. No. 545 of 1961 out of which this appeal arises was filed by the defendant 

for setting aside the sale beld on 2nd November, 1960. The petitioner alleged that. 





*A.A.O. No. 162 of 1962. i : 20th August, 1965. 
56 


442 THE MADRAS LAW JOURNAL REPORTS. (1966 


there was fraud and material i ity in publishing and conducting the sale. 
He listed seven grounds of ma irregularity. It was contended that there was 
discrepancy between the value of the property stated in the proclamation and the 
real value. It is also contended that the omission in the sale proclamation to 
mention the correct revenue or rent payable to the Government resulted in low 
price. It was farther contended that the property was worth very much more but 
was sold for a grossly inadequate price. According to the petitioner, in the landed 
property sold, there were six acres of nanja under cultivation irrigated by two wells. 
According to him, these six acres were worth Rs. 12,000 where dy, cholam and 
kumbu crops were raised. Не further stated that ‘he spent about Rs. 25,000 for 
constructing a house and that the p ay was worth about Rs. 40,000. He 
valued the nanja lands at Rs. 25,000, ying the house tax in the village 
on a valuation of Rs. 5,000. The petitioner Mene examined the President of the 
Panchayat who deposed that, in the panchayat books, the house was valued at 
Rs. 5,000. On behalf of the decree-holder, R.W. 1, the karnam of Therku 
Sirupathur Village was examined. In cross-examination, he admitted that in 
ao of the property paddy was raised and it was irrigated by water from a 
‚кийат 


On an inspection on 27th July, 1959 the Amin fixed tbe value of the three 
items at Rs. 7,000, Rs. 6,000 and Rs. 5,000 respectively, that is, for а total valuc 
of Rs. 18,000. The value was reduced to Rs. 5100, Rs. 4,600 and Rs. 4,000 on 
29rd December, 1959. On 8th April, 1960 the value was reduced to Rs. 4,000, 
Rs. 3,000 and Rs. 2,500 respectively, totalling Rs. 9,500. On 27th July, 1960, the 
value was reduced to Rs. 3,825, Rs. 3,450 and Rs. 3,000 totalling Rs. 10,275. 
Ultimately on and November, 1960 the upset price was reduced to Rs. 9,000, 
Rs. 3,000 and Rs. 2500 totalling Rs. 8,500. The property was purchased by 
the decree-holder for Rs. 8,503. 


In 1945, the lands comprised in items 1 and 2 were purchased for Rs. 6,500. 
improvements were made and it is admitted that in item 2, 59 cents are 

nanja and 1n about 1 acre 67 cents paddy crop was raised. There can be no doubt 
that certain Improvements were effected. The house even in the panchayat 
registers was valued at Rs. 5,000. There can be no doubt that the real value of 
the house might have been much more than Rs. 5,000. Both the properties were 
‘mortgaged for Rs. 10,000 in 1949. Taking into account the gen rise in prices, 
there can be no doubt that the real value could not have been Jess than the ori- 
ginal value given by the Amin on 22nd July, 1959, in respect of three items at 
Rs. 7,000, Rs. 6,000 and Rs. 5,000. In this view, there cannot be any doubt that 
es pro property was sold for a gross undervalue. But merely because the property 
for an undervalue, the sale cannot be set aside. Under Order 21, rule goa 

тол applying to set EXE a sale must prove material irregularity or fraud in 
publishing or conducti If material irregularity or fraud is proved, the sale 
shall be set aside, if the Mt is satisfied that the applicant had sustained substan- 
tial injury by reason of such i ity or fraud. In this case, apart from showing 
that the property had been p by the decree-holder for an undervalue, the 
i has not succeeded in proving any fraud on the part of the decree- 
ol It is not disputed that the judgment-debtor had notice at every stage of 
the proceeding. When the sale was posted on 2grd December, 1959, he applied 
for three months’ time and waived proclamation. In all the execution appli- 

cations where the upset price was reduced notice was given to the sadement-debick 

and he did not oppose any of these petitions The present case for the judgment 
debtor that he believed the representation of the decree-holder that the matter would 
be compromised and thercfore did not take any steps is not proved by any cvidence 
and was therefore rightly rejected by the lower Court. It was contended by Mr. 
<Gopalaswami ees that though it had been proved that 59 cents in S. No. 517 
were nanja and in 1 acre 67 cents, paddy had been cultiyatud, the proclamation 
of sale muntioncd the cntire 6 acres & cents as punja and that becaus of the failure 
to describe the proptrty as irrigable to the extent of 2 acres 26 cents, the sale did not 
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‘fetch a proper price. It is not disputed that in 2 acres 26 cents paddy was culti- 
‘vated and that it is irrigated by water from a kuttai and a well. 


But in the petition the sale was not attacked on the ground that the proclama- 
tion did not mention that 2 acres 25 cents were nanja lands. This contention obvi- 
-ously was not raised in the Court below, as it has not been dealt with by the lower 

` Court. It is admitted that in the documents under which the property was pur- 
-chased, viz., Exhibits B-1, В-3 and B-6, the property is described only as ayan punjai. 
In the application for setting aside the sale, the judgment-debtor has also described 
the property as ayan punja. But this circumstance alone will not absolve the decree- 
holder for the incorrect description in the proclamation. But as pointed out by 
Mr. Raghavachari the proclamation was settled when the property was brought to 
sale in 1959 describing it as ayan punja. The judgment-debtor applied for three 
months’ time waiving fresh proclamation. It cannot be disputed that the judgment- 
-debtor could have known the correct description and he did not take steps to correct 
the description. It is also clear that by waiving fresh proclamation be accepted ihe 
‘correctness of the description or in any event was satisfied that the description would 
“not in any way affect the price that might be got in the sale. 
In Arunachalam v. Arunachalam, the Privy Council observed at page 25: 


“It would be very difficult indeed to conduct ps m execution of decrees by attachment 
-and sale of property if the judgment-debtor could lie by and afterwards take advantage of any mis- 
' description of the property attached and about to be sold, which he knew well, but of which the execu- 

tion creditor or decrec-holder might be perfectly ignorant—that they should take no notice of that, 
allow the salc to proceed, and then come forward and say tho whole proceedings were vitiated. 
That, in their Lordships’ opinion, cannot be allowed, nnd on that ground the High Court ought not 
to have given effect to this objection.” 

In Girdhari Singh v. Hurdeo Narain Singh*, there was some mistake in the proclama- 

7 on that sudder jumma was quoted at Rs. 3,000 and odd instead of Rs. 8,000 and 

odd. In the case cited, when the property was brought to sale, the judgment- 
‘debtor applied for postponcment of the aalc stating that he wished to raise money 
on the terms of “ thc attachment and the notification of sale being maintained ”. 
"Their Lordships of the Privy Council observed that the judgment-debtor could not 
.properly take objection to that notification by stating that there was an error in it 
and that the petition amounted to au admission on his part that thc notification was 
correct or that at any rate there was no such mistake or irregularity as would be likely 
to mislead. The judgment-dcbtor in the present case having stood by the procla- 
mation and not having taken any steps to correct the description in the proclama- 
tion and having waived fresh proclamation, he cannot be heard to contend that 
because of the incorrect description in the proclamation the sale should be set aside. 
Further as already observed, this ground was not put forth as one of the grounds of 
irregularity for setting aside the sale. Though on the facts I am satisfied that 
the property purchascd by the decrcc-holder himself for a gross undervalue, the sale 
cannot be act aside as the judgment-dobtor has not succeded in proving any material 
i ity or fraud resulting in injury by reason of such irregularity. The appeal 
is dismissed with costs. 


-R.M, ———— Appeal dismissed. 


л. — tá MM w 
1. }1888) LL.R. 12 Mad. 19 (Р.С): LR. 15 2. LR. 3ILA. 230. 
LA. 171. 


444 THE MADRAS LAW JOURNAL REPORTS. |... 19% 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice NATESAN. 
Natesa Mudaliar .. Petitioner * 
U. 
Sri Bavanarayanaswami Koil Bhajana Matam Devasthanam 
by Managing trustee, K. K. Senroya Chetti .. Respondent. 

Madras City Tenants’ Protection Act (П of 1922) (as amended by Madras Act XIII of 1960), sections 9 and 
9-A—Lease of lands ing to а trust by its trustes—Applicability of section 9—Scope of section 9-A— Whar 
orders under section 9 le under seciton 9-A—Applicabilsty of section 9-A to pending proceedings. 
a (УИ Ташы нивал ae or Vs 

Where the managing trustee of a temple validly leases е laids belonging to the temple authori- 
sag ше бис осе шшр шеш сов AM T cnants Protection Act 
(111 of 1922) is extended to the arca where the temple is situated, section 9 of Madras Act ПІ of 1922 
will be app to the lands leased provided the trustee has power to alienate them for purposes of 
necessity or benefit ofthe temple. It would not be correct to зау that section 9 cannot apply to trust 
lands whero the trustee's power of alienation is limited to of necessity or benefit of the trust. 
Section 9 cannot apply, however, to lands which a trustee in no circumstances dispose of. 

A right of appeal із а valuable and substantial right and the Court must be anxious not in any 
way to cut down or impair the right where the language of the statute admits of it. 

All orders under the sections referred to in section 9-A of Madras Act III of 1922 as amended 
by Madras Act XIII of 1960, which are not merely processual are appealable under section A. 
Where the effect of an order under section 9 is such asin any way to deprive or affect the right of a 
prd PA ee D Te 
able order under section 9-A. us, from an order made under section 9 (1) fixing the extent 
of land that should be conveyed to the tenant and the price to be paid therefor by the tenant an appeal 
would be competent under section 9-A. E 

Where an application filed under section 9 (1) of the Madras City Tenants’ Protection Act (III of 
1922) was dismissed by the trial Court on an errancous view as to the scope of section 12 thereof and on 

sian jae set aside that order and remanded the matter to the trial Court for dispo- 

in ce wichi recuo 3, aad during the pendency of the remand the Madras Act XIII of 

1960 amending the Madras City Tenants’ Protection Act (ITI of 1922) came into force, 


Held, the теайше ree pe should be diposed of in aécordance with the amended ovisions. 
The contention that the tenant had a vested right by the order of remand for conveyance to him of the 
entirety of the lands leased and for the price in terms of the unamended section 9 and зо the amended: 
provisions cannot apply, would be untenable. 


A question of fact which has not been challenged in the Courts below cannot be questioned for 
the first time in a revision petition filed under section 115 of the Civil Procedure Code. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the District Judge, Salem, dated 2nd March, 1962 in A.S. Nos. 155 and. 
167 of 1961, preferred against the order of the District Munsif, Salem, dated 4th 
January, 1961 in І.А. No. 200 of 1958 in O.S. No. 216 of 1957. 

D. Ramanvami Ayyangar and R. Krishnamachari, for Petitioner. 

R. Gopalaswami Ayyangar, Т. М. Chinniah Pillai and Т. S. Palaxasivagurunathan, 
for Respondent. 

'The Court delivered the following 

Joveuznr.—This revision has been preferred by the defendant in a suit in 
ejectment, whose application under section 9 (1) of the Madras City Tenants” 
Protection Act, 1921 (hereinafter referred to as Act) has been dismissed by the 
learned District Judge of Salem on appeal. 

The plaintiff in the suit is a devasthanam represented by its ing trustec. 
The turstee had leased the property to the defendant under a regis instrument 
for a period of five years on:2nd August, 1950. The defendant (petitioner), the 
tenant, had been authorised to put up structures on the property and live therein 
during the lease period. After the expiry of the lease, the suit was instituted, and, 
while the suit was pending, the Act was extended to Salem on 29th January, 1958, 
and thereupon the present petitioner came out with the application under section 


*Q.R.P. No. 1851 of 1962 and ^ 27th August. 1965. _ 
Q.M.P. No. 10156 of 1965. 
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9 (1) of the Act, and that has given rise to the present proceeding. The applica- 
tion of the petitioner was dismissed in the first instance by the trial Court on an 
erroneous view as to the scope of section 12 of the Act, and, on appeal therefrom by 
the petitioner, A.S. No. 294 of 1959 on the file of the District Court, Salem, the order 
of the trial Court rejecting the petitioner's application under section 9 (1) was set 
aside and the matter remanded to the learned District Munsif for disposal of the 
matter in accordance with the provisions of section 9 of the Act, the learned District 
Munsif to fix the price of the vacant site. This order had been on 27th 
February, 1960 and was not the subject of any revision or ap ing the 
remand, the Act was amended by Madras Act XIII of 1g60 on 27th July, 1960. 
Under the amendment, the Court, on an application under section g (1) of the Act, 
has first to decide the minimum extent of the land which may be necessary for the 
convenient enjoyment of the tenant. There was a change also in the manner of 
valuation of the site. Prior to the amendment of 1960, the value of the site should 
be determined at the lowest value within 7 next preceding the date of the order. 
But under the amended provision the үш should be the average for three years 
immediately before the date of the order. Based on the provisions of the amend- 
ment, additional and reply statements were filed by the plaintiff and defendant, the 
plaintiff con ing that only the minimum extent of land necessary for the conveni- 
ent enj t e tenant should be directed to be sold. А point was also raised 
for the plaintiff t as trustee the plaintiff had no right to convey or sell the suit land, 
and that, therefore, section 9 of the Act would not be applicable. The learned Dis- 
trict Munsif held that the suit site was not attached to the temple or used for an 
purpose of the temple and as such inalienable p я lwassotproncriy which 
the trustec had no to alienate at all evcn for purposes of necessity or benefit. 
The District Munsif overruled the contention on behalf of the tenant that under the 
ierms of the remand order the Court was bound to direct соп; се of the entire 
site leased and could not go behind it and apply the provisions of the amended Act. 
He found that an extent of land of an arca of 2,100 sq. ft. need alone be conveyed 
by the plaintiff to the defendant, and, ae its price, he fixed at Re. 1 per 
sq. ft. Appropriate orders were passed on findings, directing deposit by the 
tenant of a sum of Rs. 2,100 into Court within a period of 4 months. inst this 
order appeals were preferred both by the plaintiff and defendant—A.S. No. 155 of 
1961 by plaintiff and A.S. No. 167 of 1961 by the tenant. The principal contention 

the plaintiff—and it found acceptance at the hands of the learned District Judge— 
was that the land in question was not one coming within the meaning of section 9, as 
the trustee had no to convey or sell the land leased to the tenant except for 
necessity or benefit. ешлан ы ice than that 
fixed by the learned District Munsif and wanted also the extent of the land to be 
conveyed reduced. The tenant, by his appeal, contended that the rest of the site 
which had originally been leased should also be directed to be conveyed to him. 
He also contended that the price fixed was high, The learned District Judge, while 
holding that section 9 would not apply to the suit land and that therefore the tenant 
cannot have the benefit of the option for purchase provided therein, also held that 
the tenant, if he was entitled to a sale could have only the extent of 2,100 sq. ft. 
as} decided by the trial Court. As regards the price, the learned District Judge, 
on examination of the evidence, found that the price could very well and justly 
be fixed at Rs. 2 per aq. ft. A commissioner was appointed by the lower Court to 
inspect the land and fix the needed extent. He prepared a plan and submitted 
his report with reference to the plan. Before the learned District Judge, again it 
was contended for the tenant that the Court had no jurisdiction to go behind tle 
remand order and reduce the extent of the land that should be conveyed. Also the 
c uon of te es a thee ei ri The learned 
istrict J however, while giving his confirming the extent of the land 
that would have to be conveyed and fixing the price which should be paid therefor 
at Ra. 2 per бош fima that scoi 219 Mie At упао a icable, dis- 
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In the present revision by the tenant, the learned Counsel for the potitioner rises. 
three points. It is contended that the learned District Judge erred in his view that 
section 9 of the Act cannot apply to the land where the trustee's power of alienation 
is limited to of necessity or benefit. Secondly, it is-submitted that it was 
not open to the plaintiff to raise this point, he being precluded by the earlier order 
of remand from challenging the applicability of section 9 of the Act to the land in. 

It is also argued that, in any event, no appeal was competent at the ins- 


tance of the plaintiff at that stage of the proceedings. Thirdly, it 15 that the 
Seed en ы ыы OE TE AE cung nave аы рр eee BUE ect pending 
g3. ; 


To take up the first point, the learned Пиша in deciding а 
tenant, has followed a decision of this Court in, Vasudeva Pillai 
ammal*, where Jagadisan, J. eterne (0 eo tod ofthe Ad) калаш 
a trust cannot exercise statutory right . о purchase the demised land if the 
trustee Gould not sell the land under a te sale, there being neither necessity 
nor benefit to the trust. Bat “land ^ for the purpose ol lectionis defined | Expia- 
sation to that section thus: 

“ "Land" means the interest of the landlord іш the land and all other interests which he can 
convey under any power and includes also the full interest which a ‘trustee can convey under the 


power possessed him to convey trust property when necessity exists for the same or Whe alienation 
ЕЕ АСА estate or trust,’ 


pan e e Explanation shows that the latter portion of the clause 
е уш еен бешш ырш iu lend which could bc sold 
for necessity or benefit. It merely excludes inalienable property like the gite of 
the temple proper, property which a trustee Could. no arca aioa dispose df 
a мош 9 would Got apply. It is unnecessary to elaborate on this 
as the matter is now concluded by a decision of a Division Bench. 
oe this Count in шшш Deena T. Marimuthy*, fittest yay: do esi за 
sion, Ramachandra Iyer, C.J., delivering judgment of the observed : 


“ In Stoesenda Gremari v. Mad. Ismail’, ейн Ee ie DR LE OE the section. 
ualim ground. The 


to the case where а tenant had put up a over a ofa im burial 
was ‘ res extr commerciem ' under the common law. Nether compelling песен y not mani 
t would justify any alienation of the . It was held that thetenant would not be 
runden e UD а-а ere Tand under stion 3. principle which we accept will apply to the 
site of the temple, moue e church, etc., and es appurtenant thereto...... But the 
in the present case is t. It опе which can Since of ya ance ot a Hindu elt te 
context of jus circumstances ог if it wero'to belong to a Muslim wakf, by the Mutavalli after 


obtaining кшсйоп ofa Gourt. Ia reped 19 such properties tho first question to Бе сот: стей will bo 
whether the original lease of the property is valid. If the 
institution the to whom the property has been let can hardly be said to be a tenant within 
the meaning of the Act. If, however, іє is held that the lease of the trust property was one made in 
the ordinary course olm insgement ar for the benefit or necemity of the mstitution or vid the sinc» 
tion of Gourt the tenant be a Iawfal tenant........ 


Proceeding, it is stated : 


“ As we havo pointed out, а sale under section 9 can never be regarded аз onc for the benefit of 


the institution, even if there is necemity, а provision which а salo at а prico which might 
роо аа canine! be ed аз jus Pere ing Red dE 
chase conferred on the tenant must bei tive of any Белен to the institution. The 


anu рш ee ty in favour of the tenant and he should be led to to 
purchase th S property waste he comes within section 9 of the Act. То construc the section [ms 
authorising a sal: only in cases of necessity would be practically to make it a dead letter so far ea 
vacant lands beloaging to religious institutions are concerned. We are therefore with Mos. ap eer 
unable to share the view expressed by Jagadisan, J., in Vasudeva Pillai Trust v. Мамін Ammal, 
that sectioa 9 could bo invoked by the tenant only if there із to be either neccmity Or benefit to the 
institution by the sale. In our opinion none of these circumstances need exist ; it would be enough 
if the tonat of the land had put up а supsritructure prior to the date of the Act in the cases where 
the land is not pirt of the temple or mosque, etc. But where it is shown that the original lease was 
beyond the trustoe’s powers, section 9 cannot obviously apply. ” 


un 





m 


1. (1962) 1 ML. 116. 3. (1959) 1 M.LJ. 853.. 
3. AIR. 1963 d. 869, 375. 
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Mr. R. Gopalaswami Iyengar, learned Counsel for the plaintiff, contends that 
this decision postulates that the original lease must be valid and binding on the trust 
for the applicability of section 9, and that it has not been established in this case 
that the original lease was a valid one. In answer to this, learned Counsel for the 
defendant points out that it was at no time contended for the plaintiff that the lease 
in question was beyond the power of the trustee. It is a lease in the ordinary course 
of management of the trust perty. The suit for eviction itself was instituted on 
the basis of a valid lease. с question whether the original lease was beyond the 
power of the trustee was never raised at any time in the Courts below, and bei 
& question of fact, should not be allowed to be raised in this revision. I do not thi 


that the plaintiff can be permitted to raise this point now at this stage. He had every 
opportunity of chall and questioning the lease itself and contending that the 
petitioner was not at all a tenant. Оп the contrary, the plaintiff hi has 


ceeded on the basis of the validity of the original lease. The learned District Munaif 
had considered whether the suit site was property that was alienable by. the trustee, 
and has held that it was not pro attached to the temple or being used for any 
purpose of the temple as to € it beyond the powers of the’ trustee to alienate 
even for the purpose of compelling necessity or benefit. This finding has not been - 
upset by the |ы District Judge in appeal. It follows that the petitioner would 
be entitled to claim the option to purchase under section 9 of the Act, and that the 
order of the trial Court in this regard is correct. 


To take up the contention of the learned Counsel for the petitioner that the a I 
by the plaintiff was not competent and that there could not have been any н Ж ЗУ 

tion of the order in favour of the tenant by the appellate Court, I may immediately 
refer to section 9-A of the Act, which has been introduced by the amendment in 
1960. It is not the contention of either party that, the provision for appeal 


under 
section 9-À would not apply to orders BI that were pending at the time 
of the amendment. Section 9-А runs thus : 


“LA, Ana ar Zo which an appeal woul e rom aay decr peel by he orn Cour 


or scction 9, to'the Court to which an would lie from any decree passed by the former Court 
and the decision in such appeal shall be : 


Provided that from an order i Chief of the Presidency Small Causes Court, 
an appeal shall Пе o the High Court md (E) by any other Judge ofthe Presidency Soul Cae 
Court, an appeal shall lie to the Chief Judge. ” 

The contention on behalf of the petitioner is that an order in question to be 
appealable must be a final order and not any interlocutory order. It is contended 
that what all the trial Court has decided is to fix up the price of the site, and that 
this would not amount to a final order. Learned Counsel for the petitioner contend- 
ed that, under sub-section (3) of section 9, on payment of the price fixed, the Court 
would have to an order directing the conveyance by the landlord to the tenant 
of the extent of the land for which was fixed, and that this would be the final 
order which would give the plaintif right of appeal. It is stated that, in default of 
- pa t by the tenant of the price or instalment of the price where instalment is 

, the PPO L Ud n aa a it will be unneces- 

for the plaintiff to pursue the matter further. In support of hi t; learned 
Counsel laced reliance on a decision of this Court in жир Naichar v. Ghulam 
Md. ib1, That was а case before section Y-A was inserted in the Act 
and the question before the Court was whether the tenant, whose application under 
section 9 of the Act had been dismissed, had a right of appeal and therefore could 
not maintain a revision petition under section 115, Civil ure Code. It was 
held therein that, in regard to orders passed on applications under the City Tenants’ 
Protection Áct, an ap sould’ lc tue Mane ао ER e 
the adjudication had the effect of deciding a question in execution in to exe- 
cution, discharge or satisfaction of the decree. In the course of the ju t it is 


“ A case under section 9 of the Act presents some difficulty. Various orders are contemplated 
under that section. If the application for the purchases of land is dismissed on the ground that tho 


— RÀ 





І. (1957) 1 M.LJ. 181 at 184. 
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аш eee o Ma Aon ie rete of the dean ii AMNEM Сеа v 
Тіват і, would and the order would be appealable as a decree. If, on the other 

the Court passes an order the price for the building, that order as such may not amount 
toa within the meaning of section 2 (2), Civil Procedure Code; in certain cases it may amount 
to an order under section 47, Civil Procedure Code. Under section 9 (3) of the City Tenants’ Pro- 
есим Baal order DE the fit is cor lated. That undoubtedly | amount to a 
decree be appealable as such. Therefore where the right to apply is negatived or where the 
application is ted, the conditions complied with and the suit 1s dismissed an appeal would lic 
"under section Civil Procedure Code. But if an order is one merely fixing tion of the 
value of property, that would only be an interlocut order but in certain cases the ofthe order 
would amount to an adjudication that the decree-h er would not be entitled to execute the decree 
accarding i in my opinion come within the terms of section 47, 
‘Civil Procedure Code, and an would lie аз a decree. Therefore, in а case where there is an 
order under the Madras City Tenants’ Protection Act which does not of its own force amount to a 
docroc, ‚ adjudicating on tho rights of the parties the question would arise whether it is an 
order within the moaning of section 47, Civil Procedure Code.” 


In my opinion, this decision cannot conclude as to the ‘appealability of orders 
under the Act after the introduction of section 9-A. It should be appreciated that 
TO a had been provided previously from the orders passed under the Act, 
and Court had to apply the general principles of law as to in what circumstances 
an appeal would lie against orders passed under the Act. This Court applied the 
Mu pee ME aor re aad уан ао он jurisdiction is gi 
to an ordinary Court to give t to such a right, the procedure, including right of 
a that is applicable to proceedings in such Courts, “would ;also apply for 

orcement of such rights. It was, therefore, held that appeals would lie even if they 
were not specifically provided for by the statute creating the right, if in respect 
of those orders ап a would lie if they were treated as a part of the ordinary 
jurisdiction of that Court. Applying that principle competency of appeal had to be 
decided with reference to section 96, ivi n idi 


specified in that section itself, to appeals from orders provided elsewhere in the body 
of the Code and to orders made appealable by any law for the time being in force. 
Hence the appealability under the Act was confined to orders which amounted to 
decrees ог to orders which amounted to decrees or to orders within the meaning of 
section 47, Civil Procedure Code. i °з 


Now, after the insertion of section 9-А in the Act, the only question for consi- 
deration is what are the orders under section 9 that have been made appealable.- 
Learned Counsel contended that it must be a final order, an order finally disposing 
of the matter so far as the Court is concerned. Arguing thus, it was contended that 
the order in this case fixing the price so far as the plaintiff was concerned should / 
be: deemed to be an interlocutory order and not capable of appeal. The Act has s: 
not defined the orders that are capable of опа appealed inst. The Civil 
Procedure Code defines an “ order ” as the fo ression of any decision of a 
civil Court which is not a decree. It is not contended before me that merely pro- ^^ 
-emual orders would be appealable under section 9-A. Where orders are made : 
appealable generally it has never been held that interlocutory or incidental ordera 
regulating procedure but not deciding any of the matters in controversy in the pra- 
ceeding or affecting the right» and liabilities of the parties аге appealable. -My 
attention was drawn in this connection to cases under section 202 of the Indian 
‘Companies Act, 1918, where the words “ order”, “ decision ” though wide, were 
held to exclude merely procedural orders or those which do not affect the rights 
and liabilities of the parties. A clue to what orders under section 9, have been made 
ap ble, can be got by reference to the amended section 9 of ihe Act. Section 
‘9X1 , (a) enables the tenant to apply to the Court for an order that the landlord shall 
‘be оа бо rell for a price fixed by the Court, the whole or part of the extent of 
lands specified in the application. On that application, under sub-clause (b) c 
‘section 9 (1), the Court decides the minimum extent of land that has to be conveyed, 
fixes the price of the minimum extent ofthe land and then passes an order that, within 
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a period to be determined by the Court, not being less than three months and not 
‘more than three years from the date of the order, the tenant shall pay into Court or 
otherwise as directed the price so fixed in one or more instalments with or without 
interest. Learned Counsel for the petitioner tenant) contends that, whereas the 
tenant could appeal against such an order, the plaintiff-landlord cannot do so. 
I fail to appreciate the reason for the distinction. Learned Counsel relies, in support 
of this distinction, on the observations in Arunachala Naicker v. Ghulam Mi 

Sahlb!, extracted above. That decision, as already pointed out, has no appli- 
cation where an appeal could be filed under section g-A. It must be appreciated 
that the landlord may be aggrieved by the extent which is directed to be conveyed. 
He may also be equally aggrieved by the price fixed. The tenant also may be 
aggri by the extent he will get or the price which has been fixed. Under sub- 
section (3), after the price fixed has been paid by the tenant, the Court has to direct 


the tenant to put the landlord into possession of the remaining extent of the land. 


` The contention of Counsel for the tenant that the plaintiff could ap after the 


* 


final order for conveyance is made, docs not appeal to me, as the landlord may 
properly feel aggrieved even by a provision for payment of the price in instalments. 
The Court has discretion to spread the payment of the price in instalments over 
a period of three years. The Court has also discretion to award or not to award 
interest. The landlord may be aggrieved by the order directing the payment 
in instalments spread over three years and providing for no interest or as 
the rate of interest. These are the decisions which do affect the rights of the 
laintiff. A right of appeal is valuable and substantial right and the Court must 
anxious not in any way to cut down or impair the right where the 1 of 
the statute admits of it Where the effect of an order under section 9 of the Act 
is such as in any way to deprive or affect the right of a party which could make the 
party aggrieved by the order, it must be held that the order is an appealable one. 
t is significant to notice that, while in the unamended sub-section (3) of 
section 9 the order that the Court had to pass on payment of the price was 
to as final order, the word “ final ” is not found in the present amended section. 


In my view all orders under the sections referred to in section 9-А which are 
not merely processual are appealable under section g-A. It will be seen that orders 
under section 9 (1) (5) are in effect preliminary orders determining the rights and 
liabilities of the parties and the orders under sub-sections (2) and (3) are in effect 
orders finally giving effect to and working out the rights and liabilities declared 
under sub-section (0). Viewed thus also orders under section g (1) (6) would 
be B pe bic both at the instance of the plaintiff as well as of the defe t. I 
would also record that the question of ap bility was not mooted in the lower 
appellate Court. Both the plaintiff and the tenant had preferred ap . Tt 
has assumed importance to the tenant only in this Court, and learned Counsel 
for the petitioner obtained leave to raise grounds regarding appealability. For 
the reasons stated above, I see no substance in the contention that the appeal by 


‘the plaintiff before the learned Е was not competent, and that, therefore, 


the order of the lcarned District Ju raising the price payable by the tenant 


. was bad. 


Learned Counsel for the petitioner then contended that the Courts below 
erred in applying the provisions of the amended Act, limiting the extent of the 
land that i landlord has to convey and in fixing the price im terms of the amended 
provisions of section g of the Act. It is contended that the tenant had a vested 
right by the order of remand for conveyance to him of the entirety of the land leased 
and for the price in terms of the unamended section 9, that is, at the lowest market 
value p ent within 7 years preceding the date of the order. Learned Counsel 
would contend that the date of the order in this case would be the date of remand 
-hich directed a conveyance in favour of the tenant under section 9 of the Act. 


I^ am unable to accede to this contention. Тї cannot be said that the tenant has 


acquired any vested right in the matter. The tenant had no right under the com. 
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mon law to purchase the land at any price. Under the common law as well as 
. under the Transfer of Property Act, thc only right of a tenant who had put up 
structure on leaschold land taken on terminable lease is only to remove the structure 
at the time of delivery of possession on the termination of the lease. The right 
to exercise an option of purchase of the land is given to the tenant only under 
the Act. It is a privilage conferred on him by the Act. By the order of remand 
directing the District Munsif to fix a price and dispose of the matter in accordance 
with the provisions of the Act, the tenant docs not get any vested right. It will 
be secn that, if he does not pay the price within the time fixed, his application 
gets dismisscd. It is only on payment an order for conveyance in his favour is 
made. If the tenant does not desire, the landlord cannot compel the tenant to 
urchase the land. In S. М. Transports (P.) Lid. v. .Sankaraswamigal Mutt}, 
ubba Rao, J., delivering the judgment of the Supreme Court, o id: 

“The question that falls to be considered is whether the second right, namely, the right of a tenant 
to apply to the Court for an order directing the landlord to sell the land to him for a price to be fixed 
by it under section 9 of the principal Act (the Madras City Tenants Protection Асі) isa right to pro- 
perty. The law of India does not recognise equitable status. No authority has been cited in support 
of the contention that a statutory right to purchase land is, or confers an mterest ога right in property. 
The fact that the right is created not by contract but by a statute cannot make a difference in the 
content or the incidents of theright ; thatd ds the nature and scope of the right conferred. 
The right conferred is & right to purchase land, "Y such a nght conferred under a contract 
is not a right of property, the fact that such a right stems from a statute cannot obviously expand 
lts content or make it any the len а non-proprietary right. In our view, a statutory right to apply 
for the purchase of land is not a right of property.” 

‘The question as to the applicability of the amended provision of section 9 to 
pending proceedings has been the subject of consideration by Srinivasan, J., in 
Gnanaprakasa у. Mahboob Bi*,—In that casc while the landlord wanted the new 

rovision to be applicd, the tenant objected to the application of if, contending that 
it could not be regarded as retrospective. It was argued that valuable rights had 
been created in the tenant under the old Act, and that could not be taken away 
by the amendment of the Act before the termination of the proceedings which had 
commenced under the old Act. Discussing the question of retrospcctively, the 
lcarncd Judge observes : р 


“Since the policy underlying the Act was only the protection of the tenant from eviction, the right 
that was conferred upon him was only to that hmited extentand ofthe Act as amended defined that nght 
only in relation to such extent of land that would be necessary for his convenient enjoyment, it is diffi- 
cult to'see what valuable right of the tenant was taken away by the amendment. It is true that under 
the unamended Act, the tenant could ask for a sale of the entire extent of land that he wasin possession 
of and notwithstanding that hardship might be caused to the landlord, the old Act made it possible 
for the tenant to secure the sale of the entire extent to him. Itis common knolwedge that during the 
recent years the value of immovable р ties have appreciated to a great extent and there would 
a tó be no reason why the tenant should be given a conmderable extent of land at the expense 
о tbelandlord and at a considerably lower price than the ili price, if what all the Act intended 
to do was to tect the tenant from eviction. The restriction of the right of the tenant to secure a 
conveyance ct analy such portion of the holdmg as would be necessary for his convenient enjoyment 
does not to my mind affect the right that was created in the tenant, that right being only a protection 
against the eviction. It was not and could not have been the intention of the Legislature to enrich the 
tenant at the expense of the landlord over and above what was required for carrying out the policy of 
the Act. » 


This judgment has bcen followed by Anantanarayanan, J. (as he then was) 


in Govindammal v. Duraiswami?. It, therefore, follows that the Courts below 
properly applicd the provisions of section 9 as amended in 1960. 


Nor do I sec any substance in the point that the order of remand limited 
the scope of the further enquiry and the extent must be conveyed to the tenant. 
In the first instánce, the tenant's application under section 9 of the Act, was dismissed 
on an erroneous.view as to the scope of section 12 of the Act. The appellate Court, 
on a correct interpretation of section 12 of the Act, directed further enquiry.on the 
application under section 9 of the Act. There was no final judicial adjudication or 
determination of the rights of the tenant under the Act in the remand order and 
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it could not be, in the very nature of things. The amended provisions being retros- 
pective have becn properly applied to the tenancy in question. 


Within the limitcd scope of this rcvision petition, learncd Counsel for the 
petitioner cannot attack either the findings of the Courts below as іо the extent 
of the land that need be conveyed to the tenant for his convenient enjoyment or 
the price. As already pointed out, these matters were determined on substantial 
evidence which was available Défore the Courts below. The appellate Court differed 
from the trial Court with regard to the price on relevant and material grounds, 


In the result, the revision is allowed and the order of the trial Court directing 
conveyance to the defendant of the ificd extent of 2,100 sq.ft. is restored, subject 
to the modification that the endant-tenant will have to pay a sum of 
Rs. 4,200 for the price instead of the sum of Rs. 2,100 which the trial Court directed 
the tenant to deposit. The tenant is given time till 25th October, 1965, for deposit 
of this amount of Rs. 4,200 into the trial Court. Tf the tenant has alrcady deposited 
the sum of Rs. 2,100 in terms of the decrce of the trial Court and has not withdrawn 
the. same he shall deposit the balance within the aforesaid time. The parties 
will bear their respective costs in this revision. А 

У.К. ———— Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Joso KAILASAM. ; 
Jagannatha Prasad Gupta .. Patitloner® 


y. 1 
E. S. R. Ranganatha Konar s .. Respondent. 
Civil Procedure Code (V of 1908), section 115 and Order 43, rule 1—Order of a subordinate Court from which 
‘no appeal lies thereto’—Ordn vacating interim injunction by District Muniiff's Court-—Revisicn, if ites. 
Words and Phrases— Апу casc' ; ‘no appeal lies thereto.’ : 
Where the Court of a District Mumsif vacated an order of interim injunction and the person aggrie- 


ved did not file, under Order 48, rule Ї (т) an appeal against that order but preferred a revision petition 
to the High Court. r- 


Held, if an appeal lies to the h Court against the order sought to be revised, а revision is not 
competent, The words ‘по appeal lies thereto’ mean that no appeal against the order lies to the 
High Court directly, or indirectly by way of second appeal. ; 

The words of section 115, Civil Procedure Code, do not warrant an interpretation excluding the 
jurisdiction of the High Court even though no appeal directly or indirectly hes to the High Court. . 

Whether the High Court would Interfere, where an appeal against the order is provided for (vide 
Order 43, rule 1 of Act V of 1908 is a different matter depending on other considerations, such as, if it 
would amount to ‘any case’ in section 115 сіс. Thatariesatalatterstage. . uu 


Case-law referred. - 

‘Petition ‘under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Munsif Court of Madurai dated 18th August, 1965, in 
I. A. No. 529 of 1965, in O. S. No. 425 of 1961 etc. 

К. Sarvabhauman and Т. R. Mani, for Petitioner. 

The Court made the following. : 1 ; 
Озриз :—Thc question that is raiscd is whether a pctition to revise an order 
of the trial Court vacating an ordcr of interim, injunction passcd by it, is revisable 
by the High Court under section 115, Civil Procedure с, without the pctitioner 
ing an appeal inst the order to the Districf Court under Order 43, rule. 1 (r), 
Civi Procedure Code. The petitioner, a tenant, filed O.S. No. 425 of 1964, on 
the file of the District Миті Court, Madurai Town, for sctting aside an order 
directing his eviction in R.C.O.P. No. 352 of 1961 and for injunction restraining 
the respondent from executing the said order. Along with the plaint, the petitioner 
filed I.A. No. 1763 of 1964 for an injunction restraining the ruspondent from 
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taking execution procecdings pending disposal of the suit. Interim injunction 
was ordered on 28th September, 1964. Injunction was made absolute on 17th 
December, 1964. The respondent filed LÀ. No. 529 of 1965 for dissolving the 
order of injunction passed in І.А. No. 1763 of 1964, on the ground that the order 
of injunction was made on some misapprehension. The trial Court vacated the 
interim injunction. It is not disputed that the petitioner has a right of appeal 
to the Subordinate Ju against the order vacating intcrim injunction under 
Order 43, rule т (r), Civil Procedure Code. The office raised an objection as to 
the maintainability of the revision petition in this Court in view of an appeal having 
been provided under Order 43, rule 1 (r), Civil Procedure Code, section 115 of 
the Civil Procedure Code, may be extracted : 


“ The High Court may call for the record of any case which has been decided by any Court sub- 
ordinate to such High Court, and in which no appeal lies thereto, and if such subordinate Court appears 
mi to have exercised a jurisdiction not vested in it by law, or (b) to have failed to exercise & juris- 
dictíon so vested, or (c) to have acted in the exercise of its jurisdiction illegally or with material 
irregularity, the Court may make such order in the case as it thinks fit, ” 


The power of revision may be exercised in any case, which has been decided 
by a Court subordinate to the High Court in which no appeal lies thereto. We 
are concerned with the words “іп which no appeal lies thereto." It has been 
held that, if an appeal lies to the High Court against the order sought to be revised, 
a revision is not competent. The appeal to the High Court may not necessaril 
be directly from the order complained against. An appeal may lie to the High 
Court indirectly by way of a second appeal. Even then, the revisional jurisdiction 
of the High Court under section 115, Civil Procedure Code, has been held to be 
barred. But, if no appeal lies against the order to the High Court directly or 
indirectly, the question arises whether the jurisdiction of the High Court under 
section 115, Civil Procedure Code, is barred because an appeal is provided to a 
subordinate Court. The wording of section 115, Civil Procedure Code, would not 
warrant an interpretation excluding the jurisdiction of the High Court, even though 
no appeal directly or indirectly lies to the High Court. There cannot be any dispute 
that the words “© no appeal lies thereto” can only refer to an appeal to the High 
Court. On a literal construction of the section, there is no justification for exclud- 
ing the revisional jurisdiction of the High Court under section 115, Civil Procedure 
Code, in cases in which no appeal either directly or indirectly lies to the High Court. 
The view expressed by Mulla on Civil Procedure Code, Volume I, 13th Edition at 
page 492, that in cases in which an appeal lies under section 104 (1), Civil Procedure 
Code, the High Court has no jurisdiction to review the order as it is an appealable 
order does not seem to be correct, in view of the decision of the Supreme Court 
mos S. Khanna v. Е. J. Dillon’. At page 501, the Supreme Court observed as 

ollows : 
“Ifan appeal lies against the adjudication directly to the High Court, or to another Court from 
the docision of which an appeal lies to the High Court, it has no power to exercise ity revisional juris- 


diction, but where the decision іше із not a ble to the h Court directly or indirectly, 
exercise of the revisional jurisdiction by the Court would not be deemed excluded,” 


The same view has been taken by the Kerala High Court in Vasu у. Nar 1 
and Martha Nicholas у. Yssmma?, and by the Patna High Court in Bahala Кшт v. 
Garjan Rat. Natesan, J., of this Court also took the same view in 8. К. No. 31219 of 
1964. Iam їп respectful agreement with the view that a revision to the High Court 
is not incompetent when there is no appeal to the High Court directly or indirectly 
against an order even though an appeal is provided to a subordinate Court. 


Though a revision under section 115, Civil Procedure Code, is not incompetent 
against an order in which there is no appeal directly or indirectly to the High Court, 
the High Court would, as a rule, rarely interefere, when a regular appeal is provided 
for under the Civil Procedure Code to a subordinate Court. To do so would mean 
by-passing a statutory provision for an appeal. 
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The question whether an interlocutory order vacating an interim injunction 
would amount to “апу case” under section 115, Civil Procedure Code, and whether 
the trial Court has exercised its jurisdiction not vested in it by law or has failed to 
exercise jurisdiction so vested, or has acted in the exercise of jurisdiction illegally 
or with material irregularity cannot be considered at this stage. The petition 
be numbered and posted for admission. 


К.С.8. ———— Petition to be posted for admission. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Ми. Jusriag T. VENKATADRL 


Corporation of Madras represented by the Commissioner, ..  Appellasi* 
Madras 
D. 
Thangammal - Respondent 


Tort—Damages—Loss of expectation of life—Assessment of damages — Death child de to ath ond 
negligent driving—Qnontam of damages—Interference by appellate Court—Principles i 


Itis no doubt true that where the victim of an accident caused by rash and negligent driving o 
2 motor vehicle is an infant, the parents may well have no actual pecuniary benefit derived during the 
child's life time. But this will not bar the parent's claim for damages on the basis of pain &nd suffering 
and loss of expectation of life. All that is necessary is that а reasonable expectation of pecuniary bene- 
fit should be entertained by the person who sues. Past contribution may be an important factor but 


it is not & condition ent to the existence of such a probability. 
But amesment of damages under this head of loss of expectation of life is not to be reached by 
applying statistical or actuarial text. a to be valued is not ше prospect of length of days but 


the prospect of predominantly hx e аде of the individ may in some cases be a 
relevan factor but cannot be eade trt The ups and dev o e, fa paca and tore з ela 
its joys and pleasures—all that make up life's fitful fever—have all to be allowed for in the estimate. 
In case of a young child there will necessarily be uncertainty about the future, 


In any event, whether in case of an infant or adult, the assessment of damage under this head has 
to be very moderate and it cannot be fixed at a generous figure. Of course, а Court can take into 
account the depreciation in the value of money in recent years. 


У Before an appellate Court will interfere with the quantum of damages awarded by the trial Court 
it should be convinced that the Judge acted upon some wrong principle of law or that the amount 
awarded was зо excessive or зо small as to make it an erroncous estimate, The assessment of 
Ш an exercise Of discrétion and an appelläte Gourt willBe alow :to reverse he order of (he ial Gourt 
on a question of quantum of 

Appeal under section 110 (d) of the Motor Vehicles Act, against the order of 
the Court of Motor Accidents Tribunal (Chief Judge, Small Causes Court) 
Madras, dated 28th February, 1964, in O.P. No. 119 of 1963. 


Т. Ghengaloarayan, for Appellant. 
Syed Ahmed, for Respondent. 
'The Court delivered the following 


/трамихт :—This appeal arises out of an order passed by the Motor Accidents 
Claims Tribunal (Chief Judge, Court of Small Causes), Madras, awardi ш 
sation in a sum of Rs. 5,000 for causing the death o an unfortunate 
years by a lorry ELE to the Corporation of Madras. The Tribunal frond 
that the accident was to the negligence of the driver of the Corporation. The 
Corporation has filed this appeal. 


Kemp in his book on the Quantum of Damages, Volume 2, page 174, has obser- 
ved that pain and suffering and loss of expectation of life are matters which cannot 
be calculated in terms of moncy. Nevertheless, the law recognises these as topics 
upon which damages may be given. The observation of the learned author is 
more apt, when the deceased is an infant. If the deceased is an infant, there may well 
have been no actual pecuniary benefit derived by its parents during the child’, 
———ү—————————_———————————— 
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lifetime. But this will not necessarily bar the parents’ claim, The House of Lords 
and the Court of Appeal were often engaged in fixing compensation for loss of ex- 
pectation of life. In Tufe Vai. Railway v. Fenkins!, the respondent brought an 
action under the Fatal Accidents Act, 1846, against the Railway for damages for 
the loss of his daughter who was killed in a railway accident. The deceased was 
aged 16 at the time of her death and she was a dressmaker’s apprentice who had 
the prospect of earning by pursuing her business. Lord Atkinson said : 

“AU that is necessary is that a reasonable expectation of iary benefit should be entertained 


by the person who sues, It is quite true that the existence of this expectation is an inference of fact 
that there must be a basis from which an inference can reasonably be given........ " 


And Lord Moulton said: 


, “The fact of past contribution may be important in stengthening the probab ility of future pecu- 
тагу advantage, but it cannot be a condition precedent to the existence of such a probability. ’ 


Their Lordships were not inclined to disturb the verdict of the jury who had 
awarded £75 as . In Barnett v. Cohen’, the Court of Appeal had to decide 
whether the parents of a boy aged 4 who had died in an accident were entitled to 
damages for the loss of expectation of life of the child, McCardie, J., did not award 
damages as there was no evidence of damage, present or prospective. The learned 
Judge observed : 


“The deceased was a bright and healthy boy........ The boy was subject to all risks of illness, 


e The whole matter is bset with doubts, contingencies and uncertainties... .Upon the facts 
of this case, the plaintiff has not proved damage either actual or ргозресбуе.....ТҺе action 
therefore fails.” A 

Only the Law Reform (Miscellaneous Provisions) Act, 1934, provided for 
the first time, that on the death of any person after the commencement of that 
Act, all causes of action subsisting against or vested in him shall survive against, 
or, as the case may be, for the benefit of, his estate. Thus, the Law Reforms Act 
provided that an action would lie for loss of expectation of life. 


"After the' passing of the Act, Ross v. Ford®, the House of Lords had to decide 
the question of damages for loss of expectation of life of a woman aged 23 who died 
as a result of a motor car collision. 'ТҺе father of the deceased woman brought 
an action against the defendant for pain and suffering, the loss of leg and for the 
shortening of reasonable tation of life of the deceased. Humphreys, J., 
awarded a sum of £300 ander the head of pain and suffering and did not award, 

à for loss of expectation of life. In appeal, majority of the Judges of the: 
Court. of, Appeal ve damages in a sum of £1,000. On further appeal to 
the House of Lords, Lord Atkin said : a | 
КОЕЛА hving person cin claim damages for logs of expectation of Ше. If he can, I think, | 
that right is vested in him in Hfe, and on hu death, under the Act of 1934 , passes to lis personal re- 
presentative.,..... How the dam ges are to be calculated is a queen which this House has not to 
decide, for there has been quarrel with the amount, fixed by the Court of Appeal in this case of 


In Bemham v. Gambling, the House of Lords had, for the first time, to decide 
what should be the quantum of damages to be awarded for loss of expectation of 
life. In that case a child aged two and a half years was involved in а car accident. 
The only question was the diminution of the child's expectation of Ше. Evidence 
showed that the child was living in modest but otherwise favourable circumstances. 
At the trial, Asquith, J., се damages at £1,200 as it was neither unreasonably 
excessive and unreasonably deficient. In appeal it was held that the award of, 
£1,200 shouldstand, but Goddard, L.J., thought that the amount should be reduced 
to 350. Finally, when the matter came up to the House of Lords, Viscount Simon, 
L.G., posed the question what were the main considerations to be borne in mind 
jn assessing damages undcr the head of loss of expectation of life, and observed : 

pou I am of opinion that the right conclusion 15. not to be reached by applying what mny 


be called the statistical or actuarial test....And in any case, the ‘hing to be valued з not the prospect 
of length of days, but the prospect of a predomingntly happy Lfe. e age of the individual may, 


1. L.R (1918) А.С. 1. 3. (1937) 3 AIIE.R. 359. 
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in some cases, be a relevant factor. The ups and downs pf life, jts pains and sorrows as well as its 
joys and plessurcs—-all that makes е fitful fever’—haye to be allowed for in the. estimate. In 
asscwing damages for shortening of Ше, therefore, sich damages should not be calculated solely, or 
evcn mainly, on the basis of the length of life that is lost... .... d : 


The noble Lord thought that in the case of a very young child, there was 
uncertainty about the future, that happiness did not depend on wealth or status 
and it would be an attempt to equate incommonsurables and that therefore in 
assessin damages whether in the case of a child or an adult, very modcrate figure 
should be chosen. In the end, the House of Lords agreed that the proper figure 
in that case would be £200. They also observed that even that amount would be 
excessive if it were not that the circumstances of the infant were most favourable. 
Thus, with regard to the measure of damages under the Law Reforms Act, without 
attemping to lay down any hard and fast standard, the House of Lords clearly disap- 
proved the generous scale which had hitherto almost, universally prevailed. And 
cases held that a sum approximating to anything like £1,000 must ; the exception 
and not the rule. This case has been reviewed in the Law Quarterly, Review, 
Vol. 65 at page 10 thus : i 


“Perhaps the most remarkable instance of judicial legislation 10 be found in the books is Beaken 
v. Gambling t, in which the House of Lords faced with the.insoluble problem of giving a reasonable 
construction to an Act which was itself unreasonable, established а fred limit to control theta 
of damages for loss of expectation of life under the Law Reform (Мисейалеош Provisions) Act ,1994." 


In Bi 's Motor Claims Cases, the learned author observed at page 463, 
that the difüculties of asscssment have been lessened but by no means abolishe 

the Benham’s case). The difficulty was felt in Gemper v. Pothecary*, by the Court of 
Appeal, where Goddard, L.J., obecrved that damages for loss of expectation of life 
would have to be scaled down very considerably. . : 


In Gare v. Harland and Wol Lid.3, the deceased was а workinan aged 27. 


He had settled prospect, good health, valuable industrial knowledge of ап expert 
worker: -© Atkinson, J., said : : : E ESL 


“I cannot help feeling that Counsel for the plaintiff. was right when he said that I have to deal 
with ‘a case where really the maximum that could ever properly be given, should be gi 
err Nevertheless, I have regard to what the House of Lords obviously thought, namely, thai 
damages ought not to be given in such cases....... d 


In Hart v. Grifiths Jonss', Stroatüeld, J., while dealing with damages for 
the death of a child aged 4, observed : TES ' 


“I must айо bear in mind the age of the deceased child, and the fact that the had усі to pass 
through the ordinary dangers of'thildhood, and I do not think that эз large an award.of damage is 
к licable to a child of that age. I have also to take into account the chance of the child's happiness 
РЕ " M r 


It was also held in that case that in-assessing the amount of to be 
awarded in respect of the loss of expectation of life of a child, regard must be had 
to the depreciation in value or money sincé the detision in Benham v. Gafnling!, 
In Ware v. Gunare White Star*, Hodson, J., observed : ` 

" It is not possible to lay down figure which even a to limit the discretion of the Court 
by mathematical rules............ ere is no prmciple оі law upon.which aie E or 


@ minimum сал be fixed. Tho discretion of the Registrar is not readily to be disturbed if th figure 
is not obviously widely different from what the Court thinks it ought to be,” А зе 


The award of £500 by the Registrar was confirrned. ‘In. Sellare у. Best*, in 
assessing Law Reform damages in the case’ of married woman (age ‘not stated) 
Pearson, J., observed that he gave the more or less conventional sum off доо. .' 

Thus on a review of the entire English case law on the subject, it is вссп that 
the Court of Appeal and the House of Lords were reluctant to give of more 
than £500, though they were anxious to increase the quantum of (ges taki 
into consideration the depreciation of the value of money, at the current time: 


1. LR (1941) А.С. 157. 4. (1948) 2 АПЕК. 729. : 
2. (1941) 2 AIL E.R. 516. ў 5. (1950) 84 L.L.R. 61. 
3. (1943) 2 АШ E.R. 477. 6, (1954) 2 АПЕК, 369, 
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Even in Hart v. Griffith Jones’, Streatfield, J., observed : 


“I would not be justified in awarding as much as £200 which was the award of the House of 
Lords to a child living in rather special circumstances, but I think Counsel for the plaintiff із right 
in saying that some addition must be made in respect of the alteration in the value of the £...... g 

Even in the year 1945, in Sanes v. Devant, Lord Normand said : 


“Since we must perforce measure the damage in money, we must I think take account of а 
large and relatively permanent variations in the value of money.” 


In the same case, Lord Moncrieff said : 


ч As regards what falls to be paidin money the Court must take note of changes in the value of 
money." 

Now, coming to the principles on which an appellate Court will interfere with 
an award of damages made by a Tribunal ,I would refer to a well known passage 
from the judgment of Greer, L.J., in Flint v. Levell?. 


“In order (oru roveriing the trisl Judge on the question of the amount of damages, it will 
gmorally b» necessary that this Clourt sh be convinced cither that the Judge acted upon some 
wong principle of law, or that the amount awarded was so extremely high or so very small as to 
make it, in the | ent of this Court, an entirely erroncous estimate of the damage to which the 
plaintiff is enti n 
To the same effect is Lord Wright's observation in Davies v. Powell Puffryn 
Associated Collieries Lid.*. 

“ An appellate Court is always reluctant to interfere with a finding of the trial Judge on any 

ion of fact, but it is particularly reluctant to interfere with a findmg on damages which differs 

an ordinary finding of fact in that it is generally much more а matter of tion and estimate 
„2... e Wharo, however, the award is that of the Judge alone, the appeal is by way of rehearing on 
dimages as on all other imues, butas there is generally so much room for individual choice so that 
the assewmentof damages is moral like an exercise of discretion than an ordinary act of decision, 
the appellate Court is particularly slow to reverse the trial Judge on a question of the amount of 
damages...... M 

. Similarly, Viscount Simon, delivering the judgment of the Board in Nance v. 
British Columbia Electric Raikeay'. 

“Whether the assessment of damages by a Judge or a Jury, the appellate Court is not justi- 
fied in substituting а figure of its own for that awarded below simply because it would have awarded 
a different figure if it had tried the caso at first instance, Even if the Tribunal of first instance was 
a Judge sitting alono, then, before tho appellate Court can properly interfere, it must be satisfied either 
thst the Judge, sitting in assessing the damages, applied а wrong principle of law (as by taking into 
account some irrelevant factor or leaving out of account some relevant one ) ; or, short of this, that 
the amount awarded is either 20 inordinately low or so inordinately high that it must be a wholly 
erroneous estimate of the damage.” ^ Уу 


Denning, L.J., said in Movarthy v. Coldair® : 

“T think Mr. Everett the test graphically and rightly when he said that this Court would 
interfere if it said to itself. Good ‘Gracious me—as high as that" 

The very same Lord made a very similar remark in Thyler v. Mayor Alderman 
and Burgesses of Southamption". 

«This Goart does not interfere with an award of a Judge who tries а caso, unless, looking at it, 
is out of all proportion to the figure which this Clourt cons oe he ay sede When I heard the 
facts of this case, I said to myself: ‘Good Gracious me—as low as that for these injunes’. Giving the 
best consideration Y can to it, it seems to me that this sum is too low.” . 

Now, coming to our High Courts, in Arishaa Gounder v. Narasingam®, arising 
under the Fatal Accidents Act, where a boy aged 7 was killed in a lorry accident, 
the learned Subordinate Judge awarded Rs. 5,000 as damages for loss of expecta- 
tion of life. The learned Judge (Jagdisan, J.) observed : 

“ it will not be too much to assume that boy would have taken his place as а citizen 


eo 


1. (1948) 2 АШ Е.К. 729. 5. (1951) А.С. 601 at 613. 
2, И S.Q. 380. 6. ra С.А. 271. 
3. LR. (1935) 1 К.В. 354 at 360. 7. (1952) С.А. 89. 
4. ER (1942 А.С, 601 at 616. 8. ALR, 1962 Mad. 309. 
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In Abdul Mahomed Aga v. Peter Leo of Malie!, Justice Patel had to decide а 
case where the parents of the boy claimed Rs. 5,000 as compensation on account 
of the death of that boy alleged to have becn ki by rash and negligent driving. 
The learned Judge reviewed ‘the entire case-law and came to the conclusion that 
the amount awardcd was not immoderate. : 

In the instant case, the Tribunal has found that the accident was due to the 
negligence of the appellant’s driver and has awarded Rs. 5,000 as adequate and 
reasonable damages. Оп the facts of evidence, there is no reason to interfere 
with that finding. Further, taking into consideration the value of rupee and the 
depreciation in the value of money, I am unable to say that the amount of Rs. 5,000 
is an entirely erroneous estimate of the damage. І cannot also think that the 
amount awarded is so inordinately high as would call for a reduction. Nor can 
I say to myself “Good gracious me—as high as thatl’’, : 

In the result, the appeal must fail and it is dismissed. But I direct cach party 
to bear its costs throughout. 

R.M. ————— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
Present :—Mnr. Justice М. ANANTANARAYANAN, 
Standard Credit Corporation by its Managing Partner, 
Louis De Souza .. Appellant* 
v. 

S. Subramaniam and others .. Respondents. 
Hire-purckase—Sale of motor vekicle, by hirer of that vehicle under a kire-par chase agreemsnt, to a third 
—Cast of Bs E E D шы mee сы Cae ee ee 

en equity to compensats omwr. 

Where the hirer of a motor vehicle under a hire-purchase agreement sells the vehicle to a third 
party purchaser, who buys the same with full knowledge of the hire-purchase agreement, ‘and the 
original owner of the motor vehicle thereafter pays, under a private transaction between himself and 
the hirer without the knowledge of the third party purchaser, a certain sum towards the cost of com- 
prehensive insurance for the vehicle, the third party purchaser would not be liable, upon any equitable 
bu e derived, to pay the original owner the cost of such comprehensive insurance met 


The hirer under a hire-purchase agreement can lawfully assign his interest. Only, if he does so, 
his vendee obtains that ruterest, subject to the terms and stipulations of the agreement. 

Ap against the Decree of the Principal Judge, City Civil Court, Madras, 
in Appeal Suit No. 116 of 1962 P erred against the decree of the Second 
Assistant Judge, City Civil Court, ; in Original Suit No. 971 of 1961. 

R. Rangachari and R. Raghunathan, for Appellant. 

V. Ratnam, for Respondent (amicus curias) 

The Court delivered the following 

UDGMENT.—This Second Appeal involves an interesting question upon the 
liability of a purchaser of a motor vehicle from the hirer of that vehicle under a 
hire-purchase agrecment, to pay the original owner the cost of a comprehensive 
insurance. The facts are not in dispute, and the third defendant, who is the main 
respondent, has not even appeared to contest the Second Appeal. He is now repre- 
sented before.me by Sri Ratnam appearing as amicus curiae. 

We may take it that the motor vehicle in question, namely, the lorry M.D.J. 
2102, was treated as belonging to the Standard Credit Corporation Ко 
а t), for the purposes of the suit transaction. The first defendant in the suit 
borrowed Rs. 6,000 from the plaintiff on 25th ee ee by entering into a 
hire-purchase agreement with regard to this vehicle. ¢ first defendant under- 
took to pay the amount in monthly instalments of Rs. 600, commencing from 
March, 1960. Indisputably, the third defendant, whose liability is the crux of the 
Second Appeal, was one of the guarantors in respect of the hire-purchase agreement. 
SO Tn, 


1. A.LR. 1965 Bom. 21. 


*S.A, No. 1707 of 1964. 8th December, 1965. 
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The suit by the plaintiff relatod to one unpaid instalment of the hire-purchase 
ent, and the recovery of a sum of Rs. 771-75 nP. claimed to have been paid 
by plaintiff (appellant) towards the comprehensive insurance for this vehicle. 
Admittedly, vehicle was sold by the first defendant to third and fourth defen- 
dants on 20th February, 1960, that is, even before the date of the hire-purchase 
agreement on 25th February, 1960. In other words, since the third defendant was 
a guarantor in respect of the hire-purchase кассе, he himself must have 
purchased the vehicle from the hirer (first defendant), with full knowledge that his 
vendor was himaclf liable to pay Rs. 6,000 in certain instalments on the security 
of the vehicle. But, as has bccn laid down in several authorities and the standard 
text-books, which nccd not be cited hcre, the hirer under a hire-purchase agreement 
can also lawfully assign his interest. Only, if he docs so, his vendce obtains that 
interest, subject to the terms and stipulations of the agreement. It stands to reason 
that the vendee cannot have a larger intcrest or title than his vendor himself. 


For this reason, thc Courts below rightly decrecd the suit of the plaintiff against 
all defundants in ct of the last ins t due on the hire-purchase agreement. 
The learned trial Judge (Second Assistant Judge) has expressly found that defendants 
2 and 3 will also bc liable for the instalment due on the hire-purchase agreement, 
namely, Rs. 893-03 nP. and further that the vehicle M.D.J. 2102 will be security 
for this claim. The only:ground that has survived the decrces of the Courts below 
to be canvassed in Second Appeal is the supposed liability of the other defendants 
for the amount of Rs. 771-75 nP. paid by thc plaintiff towards the comprehensive 
insurance on {һе vehic с; and the liability of the vehicle as security or charge in 
respect of this amount, is also in controversy. 


. I am unable to все any jural basis upon which this claim could be decreed, and 
the Courts bclow арра to me to be tly correct, both on the facts, and in 
law, upon their conclusions in respect of this matter. Learned Counsel for plaintiff 
Sri Rangachari) 1s constrained to concede that, as far as the capacity of the other 
endants аз tors is concerned, that capacity cannot be invoked for tacking 
them with liability in respect of this comprehensive insurance amount. I have 
carefully scrutinised the terms of the сле paredes t (Exhibit A-1), and 
there is шару nothing in it which would cia! ike the third defendant with 
such a liability, even if he purchased the vehicle with knowledge of the rights of 
the plaintiff. As far as privity of contract is concerned, there is, again, no basis 
whatever, cither in fact or in law, in respect of such a claim. Sri Ratnam, as. 
amicus cwriae, points out that any variance of the contract, made without consent 
and knowledge of the surety or guarantor, will discharge the surety or guarantor 
in respect of such variation ; vide section 133 of the Contract Act. 


Sri Rangachari for the plaintiff (appellant) secks to base the claim, neither 
upon the hirc-purchase agreement nor on any privity of contract, but upon some 
uitable principle of benefit derived. According to learned Counsel, since the 
third defendant (purchaser) had the benefit of the cover of the insurance, the cost of 
which had been met by plaintiff, the third defendant, is also liable. It is impossible 
to accept this, on the facts. There are no facts whatsoever to prove that the tran- 
saction under which plaintiff met the cost of the comprehensive insurance, was 
e ei but a private transaction between plaintiff and first defendant. The other 
endants, presumably, had no knowledge whatever of this transaction. Nor is it 
easy to sec how the vehicle could be a charge, in respect of any such claim. We 
are limited to the terms of the hire-purchase agreement (Exhibit А-1), and that 
. furnishes no room whatever for such a liability. Neither inlaw, noronany equi- 
table principle that I am aware of, could the plaintiff obtain a decree for the cost of 
the insurance against the other defendants excluding the first defendant, or a charge 
over the vchicle in this respect. i 
"The Second Appeal accordingly fails, and is dismissed. Under the circumstan- 
ces, there will be no order as to costs. No leave. 


V.K. 





Appeal dismissed. 
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(Special Original Jurisdiction) 
Present :—Mnr. Justicg P. RAMAKRISHNAN AND Mm. Jusrick К. SApAsIVAM. 
V. Srinivasa Iyer oco Patiitonar* 
v. 
The Reveune Divisional Officer, Tiruchirappalli, and others .. Respondents. 


Умыр Бы of Ronee i Soir piel, нт Pat iod PIEDE aria il 
clause (2)— Detention armam till payment tmposed for the act £rlement ic monies— 
proach (2). ` Borland hom vey rg ror eter ima meder the к 
Gil Proceadings—No implied repeal by the enacimeni of Indian Penal Cede er Prevention of Corruption Act-— 
Writ of habeas corpus. i 

Section 5, clause (2) and section 13, clause (2) of the Madras Revenue Malversation Regulation 
Мага: Regulation IX of 1822) arc void and inoperative, being ultra pires the Article 14 of the Consti- 
tution. 


The arca of public revenue and the classes of officers entrusted with the duty af its collection, have 
increased so enormously at the present moment, the selection which the Regulation has made of a parti- 
cular class of Government servants for the purpose of being dealt with for malversation of the revenue in 
the sevoral ways mentioned in the R tion, ignoring other classes of public servants entrusted with 
similar duties, must be considered to be discrimmatory involving a classification which, at the present 
moment, has no reasonable nexus to the objects of the Regulation. ; 

Since Regulation ІХ of 1822 does not provide for the Collector dealing with the contravention of 
its tions, as а. criminal Court dealing with a criminal offence, but only as a civil proceeding special- 
ly designed for Sra ger eto eH ne Us CUTS Ot get ран provisions, 
ihare as uestion of an implied repeal of the aforesaid provisions, by the later enactment of tho 
Indian Penal Gode or tho Prevention of Corruption Act. 


The petitioner is directed to be set at liberty. 


Petition under Article 226 of the Constitution of India and under section 491, 
Criminal Procedure Code, praying that in the circumstances stated therein and in 
the affidavit filed therewith the High Court will be pleased to issue a writ of habeas 
corpus directing the third respondent herein to produce the petitioner before the 
High Court and set the petitioner at liberty forthwith. | 


K. Narayanaswamy Mudaliar, for Petitioner. 


The Advocate-General (N. Krishnaswami Reddiar) for the Additional Govern- 
ment Pleader, for Respondent. 

The Judgment of the Court was delivered by 

Ramakrishnan, j.—lhe petitioner was the karnam of Ellakudi Village, 
Tiruchirapalli district. The first respondent is the Revenue Divisional Officer, 
Tiruchirapalli, the 2nd respondent, the District Judge, Tiruchirapalli and the third 
respondent, the Superintendent, Central Jail. 


On the allegation that the petitioner had embezzled Rs. 32, 467-49 on account 
of collections of loan arrears due to the Government, the first respondent, the 
Revenue Divisional Officer, took proceedings under the Madras Revenue Malversa- 
tion Regulation (Madras Regulation IX. of 1822) and, after holding an enquiry 
as therein, found the petitioner guilty of embezzlement, and directed 
him to remit to the Government double the amount, namely, Rs. 64,934-98, 

d to pass this order under section 5, clause (1) of the aforesaid tion, 
on Jo ovember, 1964. Acting under the same section 5, clause (2), the Revenue 
Divisional Officer detained the petitioner in the Collector's Cutchery or Office. 
Thereafter acting on a report of the Revenue Divisional Officer, that the property 
of the petitioner was not sufficient to pay the amount im against him, the 
Government Pleader, ‘Tiruchirapalli, filed a petition before the District Judge under 
section 13, clause (2) of the Regulation, praying for the confinement of the petitioner 


in the jail, till the amount im vedi: Bn actae v uest was 
pruned by the District Judge, by an order passed on 27th N 1964, and 
thereafter the petitioner was confined in the District Jail of Tiruchirapalli, 





*W.P.No. 2035 of 1964. Ist October, 1965. 
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The present petition is filed for the issue of a writ of habeas corpus, for the release 
of the petitioner from jail. 


The petitioner alleged that even the report of the Revenue Divisional О сег; 
on which the Government Pleader acted, showed that the petitioner possessed 
only meagre propery which would be totally inadequate to satisfy the amount 
which he was ordered to pay. In effect, therefore, the detention of the petitioner 
in the jail till the amount was paid would amount to his imprisonment for an indefi- 
nite period, his release being ешш: upon the ‘sweet mercy’ of the Revenue 
Divisional Officer, who should move the Court for his release under section 13, 
clause (2). Such a punishment, according to the affidavit of the petitioner is unknown 
to the criminal law and is in effect a punitive detention. It is further urged that 
after the enactment of the Indian Penal Code, a separate punishment has been 
provided for the trial and punishment for embezzlement of money by public servants 
that while the several classes of the officers mentioned in section 2, clause (3) of the 
Regulation are liable to be proceeded against for the offence of embezzlement under 
the draconian provisions of the aforesaid Regulation, other officers similarly situated 
who embezzle public revenue reaching their hands for remittance to the Govern- 
ment, are Jiable to be proceeded only under the provisions of the Indian 
Penal Code, that therefore the Revenue Malversation Regulation involves 
a violation of the fundamental rights of the petitioner under Article 14 of the Consti- 
tution and that the provisions of the Regulation, under which the petitioner has 
been detained, are ultra vires the Constitution of India. It was also urged that the 
detention of the petitioner was violative of the petitioner's fundamental rights 
under Articles 20, 21 and 22 of the Constitution of India. But the ent 
mentioned last was not pressed at the time of the hearing of the petition before us. 
There was a further plea in a memorandum of additional grounds, that the terms of 
the aforesaid Regulation showed that the proceedings therein amounted to a trial 
and conviction followed by punishment for a criminal offence, that the identical 
contravention had been made the subject-matter of tria] and punishment under 
the Indian Penal Code and that, therefore, it must be inferred that there had been 
a repeal by implication of the penal provisions in the aforcsaid Regulation. To 
this supplementary affidavit, the first respondent has filed a counter stating that 
the proceedings under the Regulation are not proceedings for punishing a crime 
but amount only to a civil proceeding for speedy recovery of arrears of Government 
revenue, misappropriated, and therefore there would be no question of implied 

The main allegations in the affidavit of the petitioner are also traversed 
by the first respondent, the Revenue Divisional Officer, the substance of the plea 
being that the proceedings undertaken against the petitioner under the Regulation 
were all regular and that the petitioner was given full opportunity at every stage 
for meeting the allegations against him. Bearing in mind the objects for which 
the Regulation was passed, namely, to secure the speedy of the revenues 
of Government, and the welfare of the people, and having ear 4o the classes of 
the persons and the nature of the offences dealt with under the Regulation it was 
urged that there was no question of any discriminatory treatment and conse- 
quent violation of the fundamental right under Article 14 of the Constitution. 


We shall take up the first contention of an implied repeal of the provisions of 
the Regulation by the subsequent enactment of the Indian Penal Code. Before 
this contention can be Miri it must be shown that the Regulation provides 
for the conviction and punishment of an offence, committed by an accused n, 
after.his guilt has been determined in a proceeding in the nature of а ирга 
criminal offence. 


Section 2, clause (1) provides that Collectors of land revenue are authorised 
to take primary cognizance of all cases in which persons of the descriptions specified 
thereinafter shall be accused or suspected of having wilfully committed or allowed 
to be committed any of the acts of malversation mentioned in clause (2) of the 
section and, on proof, of the guilt of the accused or suspected persons, to inflict 
on them such punishments as by the Regulation the said Collectors are authorised 


rd 
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to adjudge. Clause (2) reads: “Тһе several classes of the offences cognizable 
by the Collectors under this Regulation are declared to beas follows.” Class 1 
under this clause includes money received as a bribe in circumstances which are 
very similar to those stated in section 161 of the Indian Penal Code, though the . 
language employed is slightly different. Class 2 deals with levying extra and 
unauthorised cesses or extra collections and intended for the private and 

use and profit of the persons levying or causing the same to be levied. Class 8 
for which the petitioner in this case was punished deals with embezzlement or 
fraudulently misappropriating public mon Class 4 deals with false or fraudulent 
entries in the public accounts. Class 5d | with wilfully falsifying public accounts 
relating to the receipt or expenditure of public money. 


Section 2, clause (3) gives the descriptions of persons in кз, to whom the 
Collectors are 'empowered to apply the Regulation and punish. "They are item 1, 
all the servants of the Collector's public establishments; item 2, all head inhabitants, 
karnams and their gumasthas or persons doing the duty for them and all other 
village officers and servants within their respective collectorates; item 3, all persons 
not on the public establishment whether in the private servite of a Collector, Sub- 
Collector or Assistant to a. Collector, and pretending to act under his or their 
authority, or whether assuming the character of public officers who shall in an 
way interfere in the collection or disbursement of the public money or who 
demand or receive money as public revenue or shall exact or receive 
other valuable consideration under pretence of procuring some public act to pe 
done. 


Section 3 gives powers to the Collectors to examine witnesses for the investi- 
gation, obtain documentary evidence and also send interrogatories to witn esses 
сарва the Judge of the Zilla in whose jurisdiction the witnesses may reside who 

shall procure the written answers of the witnesses to such interrogatories. Section 4 
states that the investigation by the Collector shall be summary. Section 5, clause 
(1) provides that persons of the descriptions mentioned above shall be convicted 
before & Collector after his enquiry of any of the offences of the first, second or third 
class specified in clause O o section сте Кз Le doa carci 9 pa? 
any sum not exceeding twice the amount of the money ascertained to have been 
extorted, unduly received, embezzled or misappropriated. Clause (2) enables 
the Collector to detain a person in his Cutcheri and quce Шора 
vided in section 13. Clause (3) states that the amount adj by the Collector 
in the above manner shall be executed in the same manner as decrees of the Courts 
of ae (civil Court) by a warrant permitting of attachment and sale of property. 

4) deals with persons of the description mentioned above who are convicted 
he offences in the fourth or fifth class specified in clause (2) of section 2 mentioned 
above, and who will be liable to fine not exceeding Rs. 500 and in default of payment 
of fne, the Collector shallsentence the offender to imprisonment for a period not 

twelve months, а сорар. Section 18, clause (1) 
сорса the Collectors to keep the perso whom enquiries have to 

ertaken in house custody under the care of Collector's peons or by confine- 
ment in his Office ; after the judgment is given until the persons pay the amount 
adjudged they shall be kept in restraint in his Cutcheri. Section 18, clause (2) 
empowers the Collector, in cases where the person proceeded against has no 
pro of his own to the amount adjudged, to forward him to the Zilla Court 

at the initiative o the Government Vakil, the Zilla Judge canta Шш. to 
шлш крс соол be discharged only in the 
event or, Section the full ааа t adju by him or on an application. by the 
Collector. tion 10 gives © aggrieved pariy a right of suit in the Gourt of 
Зат Vnde | бошу) provided бер accompanied by an order referred in 
section 14, clause (2) of the Regulation remi the party complaining to reek 
his redress in the Court of Adalat, oe 

In the original Regulation when it was passed in 1822, there were certain 
other provisions which were progressivley deleted by the subsequent Regulations 
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and also by Acts of the Madras Government. They include section 11 which 
provided that the j t of а Collector under section 4 was not to be executed 
till sanctioned by the of Revenue, section 14 which provided for an appeal 
to Governor-in-Council against the Collector's decision and in such a case section 
15 provided that the Governor-in-Council shall appoint a commission to revise 
the Collector's proceedings. The further clauses of section 15 vided in 
detailed manner for the functioning of his commission and the method of its enquiry 
and decision. Section 17 subsequently deleted gave power to the ‘criminal J 
to take cognizance of such cases as Collectors might bring before them “where any 
of the pereons mentioned in clause (3) of section 2 of this Regulation may be accused 
of having committed any of the offences enumerated in clause (2) of the same 
section." Оп conviction the criminal Court should sentence them to ш - 
ment in no case exceeding one усаг. Likewise, the criminal Judges were authorised 
асо созо ee ing to a public officer ог servant оп the 
Collector's establishment or any head inhabitant, or other village officer and on 
conviction sentence such person to pay a fine not exceeding twice the amount of 
the bribe proved to have been paid. Section 18 provided that in cases of an 
váted nature, the criminal Judge could commit the person to take his trial 
ore the Court of Circuit. The Court of Circuit had power to impose a punish- 
ment of imprisonment for a period not less than one year and not exceeding five 
years. : 


It is no doubt, true that the several sections in the Regulation use the words 
* offences,’ ' conviction,’ ‘ punishment,’ ‘fine’ in relation to proceedings before 
the Collector. There is also the fact that the maximum amount that the person 
‘convicted’ can be adjudged to pay is twice the amount, misappropriated or 
embezzled, giving the punishment a highly penal character. Likewise, the period 
of imprisonment for default of payment of money can be prolo for an un- 
limited period until the amount is paid or until the Collector sees fit to move the 
authorities for the release of the offender. This is also a provision of a highly penal 
character. At the same time one has to take into account the P le to the 
Regulation which is as follo. s : ; 

“ A Regulation for em ing Collectors to take primary cognizance of cases of malversation in 


revenuc a ; for ing the rules to be observed in such investigations, and in the recovery 
of money embexxl or corruptly received by public servants others amenable to the 


Collectors! jurisdiction ; and for providing for the admission and trial of appeals from the summary 
docisions of Gollectors in such cases. 
Whercas it is necessary to the security of the revenue of Government and to {емесе › 

e, the Collectors should be empowered to make summary enquiry and decision in casein м it 
Be come to their knowledge that the public servants under their superintendence, or the officers of tho 
village establishments, or any other persons in their behalf, or on any assumed or pretended authority, 
have embexaled the public money, or made unauthorised collections, or received bribes or extorted 
money or other valuable consideration, and that Collectors should have power to enforce the judgments 
they may pass in such cases ; and whereas the trial of appeals from such judgments, cannot alwa | be 
made with the necessary expedition, nor without public inconvenience by the regular Courts, it is 
therefore expedient to ethatin cortain cases commissioners may be appointed to try ruch 
appeals ; the Hon the Governor-fn-Oouncil has therefore enacted the following гшез...... » 


This Preamble clearly shows that the object of the Regulation was to enable Collec- 
tors to make a summary enquiry in the cases of default mentioned in the lation, 
and in particular of malversation of public revenue, by subordinates of the Collectors 
entrusted with the collection of revenue. The ble also states that resort 


to the regular Courts for the purpose of hearing apptals from the decision of the 
Collectors would be Pu epit aed therefore citis нка could be appointed to 


try such appeals. 

The Board's Standing Order issued by the authority of the Board of Revenue 
No. 158 deals with the Regulation. It contains directions of an executive 
nature to the Collectors for their guidance in applying the Regulation. Clause (4) 


of B.S.O. No. 158 states that Collectors acting under Regulation IX of 1822 must 
consider themselves as ‘exercising judicial functions, that the Regulation is of a 
highly penal character and that it is of much importance that the investigation 
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which Collectors are authorised to make should be conducted and recorded in the 
regular form of a judicial enquiry with a view to revision by the Board and the 
Government when the case goes before them. Clause 6) says that the fine of 
double the sum proved is the maximum punishment to be awarded and should 
be inflicted only in cases of a very aggravated nature. Clause (7) refers to the 
of the Collectors granted under clause (3), section 3 of Regulation VII of 
828 to revise the orders of Subordinate and Assistant Collectors in cases tried by: 
them under Regulation IX of 1822. Sub-clause (ii) of clause (7) of B.S.C. No. 158 deals 
with the power conferrcd on the Board of Revenue granted by section 6 of Regula- 
tion VII of 1828 to revise the order of the Collector at the instance of the 
aggrieved by the decision who is given three month's time to present the petition. 
Many of the provisions in the R. tion of 1822 were modified by Regulation VII 
of 1828. Section 6, clause (2) of Regulation VII of 1828 states that Board of 
Revenue may cither grant the relief to the petitioner or reject the petition and 
in the latter case, it can refer the aggrieved party to seek redress if it thinks propor 
to the established Courts of Adalat. 


On a careful consideration of the above proviions, we find that though they 
are hi penal in nature, they cannot be equated to the proceedings for the trial 
and conviction followed by punishment for a crime or a criminal offence, in the 
ordinary criminal Courts of the land. It has been stated that 

“ to define ‘ crime’ us a task which so far has not been satisfactorily accomplished by a writer.... 
id data нё characteristics of a crime, in modern times are that it normally results in puniahment 
and thata logal Procedure is followed in deciding on the guilt of the accused person. > (Russell 
on Crime, Vol. 1,1 th Edition, page 18). 


This observation of Russel, is supported by the different definitions of a criminal 
offence, which we find in different provisions of the law. Section 40 of the Indian 
Penal Code defines the word ‘ offence’ as a thing made punishable by that Code. 
But even this definition is hedged in by reference to sev exceptions. For example 
in the case of sections mentioned in certain chapters of the Penal Code, a limit of 
imprisonment is prescribed for pue eee contravention an offence. An offehce 
punishable under any special or local Jaw is also made an offence for the purpose 
of the Penal Code with reference to particular chapters of the Penal Code. In the 
Criminal Procedure Code, 1898, ‘ offence’ is defined in section 4 (0) as any act 
or omission made punishable by any law for the time being in force. This latter 
definition is similar to that in section 3 (38) of the General Clauses Act, 1897. 
But it is pointed out by the Supreme Court in Thomas Dana v. State of Punjab}, that 

* expressions like ‘offence’, ‘guilty’, ‘punishment’ are commonly used in judgments given in crimi- 


nal trials, but the same argument can be used against the репподет, by saying that mere nomenclature 
does not mitter. What really matters is whether there been а prosecution.” (Page 381 of the 
Report.) 


Again in the same their Lordships pointed out that all criminal offence! 
are offences, but all in the sense of infringement of law are not criminal 
offences Their Lordships in that decision were dealing with the case of one Thomas 


Dana who was found smuggling currency. He was first of all dealt with by the cus- 
toms Authorities under section 167, clause (8) ofthe Sea Customs Act an punish 

with confiscation of goods and levy of penalty. ; he was prosecuted under 
section 167 (81) of the Sea Customs Act for the offence of being concerned in the 


fraudulent evasion of payment of customs duty. For ing the criminal trial 
Article 20 (2) of the Constitution was invoked as that Article provided that no 
person shall be prosecuted twice for the same offence. After di ing the 


visions of the Sea Customs Act, and in particular, еш) and (81 of section 167 
and also the law bearing on the subject of offences, the Supreme Court observed 
at page 380: 

; When а proceeding by the Revenue Officers i meant, as із the caso in most of the items in the 
chodis to section 167, those officers have boen empowered to deal with the offending articles by way 
of confiscation, or with the person infringing those rules, by way of imposition af penalties in contra- 


“1. (1959) 8.0.7. 699 : 1959 ML J. (QrL) 474 : A.LR. 1959 В.О. 375. 
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distinction to a sentence of imprisonment or fine or both. When a criminal prosecution and punish- 
meat of the criminal , in the sense of the Penal Law, is intended, the section makes в specific reference to 
a trial by a Magistrate, a conviction by such Magistrate, and on such conviction, to imprisonment or 
‘to fine or both. ” 
In the Regulation IX of 1822 we have referred to the te provisions for trial 
and punishment for the contravention of the oor in the Regulation by criminal 
and Courts of Circuit but later on these provisions were deleted by Central 
Act XII of 1876 presumably because the Indian Penal Code which was enacted 
in 1860, dealt with most of such contraventions and it was felt to be no longer neces- 
gary to include in the Regulation a provision for the prosecution and trial of such 
contraventions by the criminal Courts. But the incorporation of a separate pro- 
vision for dealing with the same contravention as a ciminal offence by the criminal 
Court in the Regulation when it was passed, is very significant. It shows that 
the intention of the framers of the R tion was to treat the proceeding before 
the Collector as one of a civil nature not as a prosecution followed by conviction 
and punishment for a criminal offence. The other provisions, for example those 
contained in section 5, clause (3) for enforcing the judgment of the Collector for 
recovery of the money adjudged as if it was a decree of the civil Court, the provisions 
for an appeal to the District Collector and a revision to the Board of Revenue and 
finally a right of suit op endorsement by the Board of Revenue granted to the 
aggrieved, are also indicia which show that the proceedings before the Collector 
under the Regulation were only p i of a civil nature against the party 
notwithstanding the highly pee, nature of the provisions. 

In view of the finding above that the proceedings before the Collector under 
the Regulation are not in the nature of proceedings for the trial, conviction and 
punishment of a criminal offence, there is no need to discuss the further argument 
of the petitioner’s Counsel that the subsequent enactment of parallel provisions in 
the Penal laws like section 409, Indian Penal Code, for a ing with the offence of 
criminal breach of trust by public servants and section 5 (1) i) of the Prevention 
of Corruption Act (П of 1947), for dealing with the offence of dishonestly 
or fraudulently misappropriating public money entrusted to them involves a 
by implication of the provisions in the Regulation now impugned. But, if for the 
sake шке it were to be held that the proceedings before the Collector under 
the aforesaid R. tion amount to a prosecution, trial, and conviction for а criminal 
offence there will be room for an inference of an implied repeal by the subsequent 
enactment of the Indian Penal Code etc., on the analogy of the principles ennuciated 
in Fortescue v. Vestry of St. Mathew Bethnal Green!, and other English decisions quoted 
in Craies on Statute Law (Sixth Edition). It is observed at page 177 : 


But as found by us, above, since Regulation TX. of 1822 does not provide for the 
Collector dealing with the contravention of its provisions, as a criminal Court 
dealing with а criminal offence, but only as a civil proceeding specially designed 
for the speedy recovery of the amount due to the Government by highly penal 
virionr, there is no question of an implied repeal of the aforesaid provisions 
the later enactment of the Indian Penal Code or the Prevention of Corrup- 
tion Act, 

Howver, the more important question for consideration is whether after the 
coming into force of the Indian Constitution, the provisions now impugned involve 
a contravention of the fundamental right of the petitioner guaranteed under Article 
14 of the Constitution. That Article states that the State shall not deny to any 
person equality before the Law or the equal protection of the Laws within the 
territory of India, Several enactments have made classifications of persons for 
dealing with acts of contravention and omission by them, by means of proceedings 





1. LR. (1891) 2 Q.B. 170. 
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conducted before criminal Courts, or before quasi-judicial tribunals. They have 
also provided for different procedures for the trial, enquiry and award of 
in different cases. Decisions of the Supreme Court have examined the validity 
of the classification of such persons from the point of view of the infringement of 
Article 14 of the Constitution. The broad principle has been laid down in Skri 
Ramkrishna Dalmia v. Shri Justice S. R. Tendo and others! where at page 296, 
the gist of the prior decisions has been extracted thus : 
“Tt ia now well established that while Article 14 forbids class legislation, it does not forbid rea- 
sonable classification for the purposes of legislation. In order, however, to pass the test of issible 
is dient which ашыра peas B Me Ше ‘to groupe together from other 
an intelligible differentia which dis perons or things that are er others 
left out of the group and (ii) that that differentia must have a rational tion to the object sought to 
be achieved by the statute in question. The classification may be founded on different bases, namely, 
graphical, or according to objects or occupations or the like. What isn is that there must 
a nexus bstwaan the basis of classification and the object of the Act under ideration. It is also 
woll established by the decisions of this Gourt that Article 14 condemns discrimination not only by a 
substantive law but also by a law of procedure. The principle enunciated above has been consistently 
adopted and applied in subsequent cases.” 


The protection under this Article extends not merely to criminal Courts dealing with 
offences and awarding punishment, but also to quasi-judicial Tribunals, entrusted 
with powers of a penal nature like the Oollector in the Regulation now impugned. 


The protection can be extended also to the ure adopted as pointed out by 
the Supreme Court in Bhudhan Choudhry and others у. The Stats of Bihar . At page 1049 
of the it is observed that Article 14 condemns discrimination not only by 
a substantive law but also by a law of ure. The decision of the Supreme 
Court in Shri Ramakrishna Dalmia v. Shri се S. R. Tendokar and others! at page 
298 states : 


^O A statute may itself indicate the parsons or things to whom its provisions аго intended to apply 
and tho b uis of the clanilizitlon of such psrsons or things my appear on tho face of the statute or may 
be gathered from the surrounding circumstances kaown to or brought to the notice of the Court. In 
determining the validity or otherwise or such a statuto the Court has to examine whether such clasifica- 
Чоп ія or can be reasonably regarded as based upon some differentia which distinguishes such person 
or things groupsd together from those left out of the group and whether such differentia has a reasonable 
relatioa to theod}sctsought to bs achieved by thestatute, no matter whether the provisions of thestatute 
are intended to apply oaly to a particular person or thing or only to a certain class of persons or things. 


‘The Preamble to the Pe ІХ of 1822 has already been extracted earlier 
im the judgment. Section 2, clause (3) of the Regulation picks out for being dealt 
with under the Regulation, a ific class of persons, namely, servants of the 
Collector's public establishment, all head inhabitants, karnams and their gumastas 
‘and persons officiating for them, vi officers and village servants, and all persons 
who though not inthe public establi t abovementioned, pretend to act in 
those categories and thereby demand or receive public money. The Regulation 
was- at a time when the East India Company had acquired vast territories 
from the then Rulers of this land. either by treaty or by conquest. In the earlier 
pattern of administration introduced Ьу the company, they concentrated the entire 
power of local adminjstration including the collection of revenue in the hands of 
Collectors. The principal sources of income were land revenue as well as octroi 
duties and the like, but land revenue formed the largest portion in the scheme of 
collection. ТШ 1860 the Indian Penal Code had not been enacted containing 
specific provisions, for the offence of criminal breach of trust by pf oot nt servant, 
extortion, bribe taking by a public servant, falsification of accounts an public records 
and so on. It was іп ғисћ a context that Regulation IX of 1822 was passed to 
ensure two stated objects, namely, (1) speedy collection of revenue to ensure the 
"welfare of.the people, and (2) keeping the administration of the Collector's subordi- 
nates pure from acts of bri А personation etc. То ensure these objectives 
the tion selected the public servants mentioned above for being specifically 
dealt with under the Regulation by the Collectors after exercising summary powers 
of enquiry and punishment. ' But with the passage of time,: the Government of 


'l. .1959,8.Q.R. 279: (1959) 1 MLJ (8С) 67. | Ж 
87: (1959) 8.0.]. 147 : (1959) 1 An.W.R. (8.0) 2. (1955) 13.0.8. 1045: (1955) 8.01]. 163. 
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Great Britain took over the administration of India from the East India ce ipl 
The levy of Government however extended to other regions beyond land tax. 
Many more official agencies, in addition to Collectors were entrusted with the 
task of collection of the taxes of different kinds. А perusal of the b ts of State 
Governments in recent years, would bear out the variegated nature of the source 
of public revenue at the present moment, with ndingly different classes 
of officials entrusted with the task of collection, Taking up the budget of the 
Madras State for the year 1964-65, the following particulars are given : : 
Тах Revenue: | А Rs. in lakhs 

I. Share of Central Taxes : | ` 











(1) Sharo of income-tax ; e 880 
(2) Share of Union Excise Dut ies and share of additional excise 
duties, ' 1,000 
(3) Share of Estate Duties a -37 
1,917 
II State Taxes : | | 
(1) Agricultural Income-tax E 116 
Р (2) Land reveuue inclusive of receipts from irrigation P 841 
(8) State excise duties m | 35 
(4) Taxes on vehicles ais 1,200 
(5) General Sales Тах ; Ж 2,150 
(6) Central Sales Tax І " 515. T 
КАЕ. (7) Motor Spirits Tax ' . i a 340 
(8) Entertainment Tax "T és 2 ' 380 
(9) Betting Tax M АЯ 43 
(10) Electricity Duties and other items ` : as 287 
(11) Stamps Е - 645 
(12) Registration foes : Hu «s “ 140 
(13) Receipts from additional taxation х " 100 
А К БО ` 6,792 





\ 


It is obvious from a perusal of the above tabular statement, that land revenue, 
whose collection is made specifically the duty of the Collector and the village 
establishment under him, has come to occupy a minor position in the scheme of tax. 
levy in the present day. Other taxes, for example the General Sales Tax, the 
Central Sales Tax and the Entertainment Tax which are levied through the medium 
of the Commercial Tax Department of the State far exceed the land revenue. 
There is a provision in the Madras General Sales Tax Act. which empowers the 
officers of that department to collect the'sales tax dues. Section 26 of the Madras 
General Sales Tax Act, 1959 provides for the mode of recovery. of the sales tax - 
by the officers ofthatdepartment. Section 29 invests the Commercial Tak Officers 
with power under the Revenue Recovery Act for the recovery of any amount due 
under that Act. - Likewise, the registration fees which form a sizable portion of 
the State’ revenue, are collected by the officers of the Registration department ; 
stamps and stamp duties are also collected by the Registration Officers. Another 
sphere of public revenue is the collection of taxes by Corporations, Municipalities 
and Panchayat Boards. At the time of the passing of the Regulation, thes¢ bodies 
did not exist at all- Later when the aforesaid local bodies were constituted, they 
were also given the delegated рит tó levy taxes and collect them for the public 
benefit. These bodies engage Bill Collectors authorised to collect their taxes, and 
the revenue so collected ія used for the welfare of the people, ‘which is one of the 
principal objects of Regulation IX of 1882. : PAM 

. The above brief discussion is sufficient to.show that:the area of public revenue 
and the classes of officers entrusted with. the duty of its collecti have increased 
so enormously at-the present moment, that the selection which the R. tion has. 
mode ofa particular class of Government servants | for the purpose of. being. dealt. 
б Е ` i К Los M Porro, a" Я 
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- 
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with for malversation of the revenue in the several ways mentioned in the Regula- 
tion, ignoring other classes of public servants entrusted with similar duties, must be 
considered to be discriminatory, involving a classification which, at the present 
moment, has no reasonable nexus to the objects of the Regulation. The result at 
the present time id that if a Vie headman or a karnam misappropriates land 
revenue or ]»en collections, he will to a double penalty, namely, proceed- 
ings before the Collector which involve the onerous puni ts mentioned earlier, 
and also a prosecution before the criminal Court; whereas a Commercial Tax 
Officer guilty of a similar act of misappropriation would be subject only to the 
punishment provided under section 409, Indian Penal Code or section 5 (1) (с) 
of the Prevention of Corruption Act. Whatever might be the position at the time' 
when the Regulation was passed in the days of the East India Company, after the 
passing of the Constitution at the present moment, the Regulation has outlived the 
игрова for which it was раме and clearly operates in a discriminatory way 
три different classes of persons similarly situated and contravenes Article 14 
of the Constitution. US 
The learned Advocate-General referred us to the decision of the Supreme 
Court in Narayanlal v. M. P. Maistry!, in support of the Regulation. That decision 


1 power 
under section 138 (4) of the Companies Act to investigate irregularities committed 
by directors and ing agents of companies. The Inspector in this case 
всей notices upon the appellant: a.anaging эйел of a com y tò appear before 
him on a date specified for being examined on oath and uce before him books 
of accounts or- other pers relating to the said company and the ap t was 


against 
section 239 and 240 of the new Companies Act as pd violative of Árticle 20 (3) 
Court dismissed the peti- 


tion. The appellant then moved the Supreme Court. The Supreme Court 
confirming the decision of the Bombay High Court observed at page 41 : 


uu but Mueve financial ү ана: гаша of citizens is left in charge of 
persona who manage the affairs of the ies it itimate to treat such companies and 
their aia Паш by renes and T provide for safeguards and checks against 
а posible airas of vesting in the managers. Ifthe relevant ions of the Act dealing with 
enguiries and in tions of the affeirs of the companies aro ered from this point of view there 
would be no difficulty in holding that Article 14 is not violated either by section 299 or 240 of the new 
Act.” MT 


relation to the collection of public revenue for the welfare of the people at large, 
one class of persons covered by the Regulation who are exposed to double ael of 


There was an argument urged before us from another point of view. -It is 
contended that the Regulation is ulira vires, аз it invests arbitrary power in the 
Collector to take a decision as to whether a particular person should be ted 
before the criminal Court dealt with under the penal provisions of the tion ` 
or under both and that a Regulation which leaves unfettered power in the hands 
of the Collector should be declared'void and inopepative. It is conceded by the 
learned Advocate-General that the proceedings of the present kind. have been 
—————À————MM———MÀMÓ—————————— MÀ ea 


^ . } M 003 
—..1...(1961) 1.8.07. 353 : (1961) LAn. W.R. 1961 8.0, 29.. LO er Бы, 1 
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extremely rare. It is also admitted that the petitioner has approached the Board 
of Revenue for isi its power of revision immediately after the present punish- 
ment was imposed, but the of Revenue has not passed orders on this petition 
evidently awaiting the decision of this Court. Obviously, this is a test case. But 
this apart, on the question of an arbitrary power being vested in the Collector it 
cannot be held that the power is arbitrary one, The exercise of the power by the 
Collector under the Regulation is controlled by the of revision in the Board 
of Revenue and finally, if the Board refuses to interfere in revision, at the instance 


of the aggrieved it із bound to, grant.a-certificate to the ,to 
enable him to move de civil Court. Therefore the attack. on the Чоп Rom 
this point of view appears to be unsustainable, : , OMNE 

: There, was also another minor point that the petitioner was detained by the 
Revenue Divisional Officer in his office between 25th . November; 1964 to .27th 
November, 1964,. when he was produced before the District Judge on'd petition’ 
presented by the Government Vakil and that the intervening period of detention 
wes not covered by any specific order of the Revenue Divisional Officer which is 
to be kept às part of the order delivered by him on 25th November, 1964. . But it 


appears to us that it is unnecessary to give а decision on the regularity of this deten- 
tion,; because we find that the entire defention of the petitioner under the Regulation 
is ultra vires the Article 14 of the Constitution. E enr o 

As. a result of the foregoing discussion, we allow the petition and':hold.that 
section 5, clause (2) and section’ 13 clause (2) of. thé aforesaid Regulation under 
which the petitioner. has been detained are void and inoperative, being. «lira virer 
the Article 14 of the Constitution. We direct the-petitioner to be set at liberty. 
‘Fhe bail bonds ar¢' ordered to be cancelled. No costs. _ ae 

E.S. - P i Е d ` Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. __, 
` PRESENT :—MR. JUSTICES SRINIVASAN. © 59O 75 - 
R. Lakshmi a . «v Petitioner* 
ож. ‚ Ё | 
Neyveli Ligni роо Ltd. Represented By Township | ``. 
Administrator, Neyveli and another P ce Respondents > 
take ү is employee -Wri petition under Constitetton to quash ths disciplinary Proceedings — Not oria 
Comparies Act, 1956 (Contral Act I of 1956). | a 


Constitution of India, 1950, Article 226. ae ae | 
' The petitioner, an 1 in the Neyveli-Lignite Corporation, а company гарного -under the 

Compania Act, and wholly Government owned, sought to quash the departmen: à Чәсршату рго- 

ings initiated by the employer, by a petition under Article 226 of the Constitution. On the ques 
tion of the maintamabilty of the petition. NS 
` „q Held, the petition under Article 226 is not maintainable. ' xe 

The employer, a company registered under the Companies is conducting disc iplinary pro- 

ings against its employes. The fact that the company ia whoolly Government ow ned does not 
alter itx character in the сус of the law. For the reson that it is Government owned, it docs not pur- 
pu exercise any authority conferred upon it by the Government. It is not perform ing any statu- 
ory dutics. ' $ L . em n ! 


wt 
. udder Constitution. Itisimpomble to say thal whed Ар employer is engaged in 
taking disciplinary proceedings against its employee, be is c cciding any rights whatever, 
Petition under Article 226 of the Constitution of India.’ "ges d 
K. Ramaswamy and A. Sarojini Bal, for Petitioner, .« did 
778. Gepalaraímam, Yor Respondent ` 7717 S 


: The proceedings of a domestic tribunal of a private body cannot be brought under chall 
Article 226 of the 
lin: 


EY. 


*Wzit Petition No. 278 of 1965. ру 7 ^а November 1965. 
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The Court made the following 


OnDzR.—The petitioner was employed as a telephone operator in the Ney- 
veli Lignite Corporation. She claims to have complained of misbehaviour on 
part of one Paramasivam, her immediate superior. Later, certain charges were framed 
against the petitioner and she was placed under suspension. These charges dealt 
with her absence from duty and instanced certain wilful acts of insubordination. 
It is at this stage that the itioner has come to this Court with a petition under 
Articlé 226 with a prayer {һе proceedings against her may be quashed. In the 
affidavit aocompanying her petition, she denies the substance ofthe charges. She 
further alleges that there are no valid reasons for placing her under gugpension. 
She claims that her.request to allow her father to be present at the enquiry proposed 
to be.conducted has been refused and that this denial prevents her from effectively 
and fully defending herself, the more so for the: reason that she herself had complained 
of an attempt at misbehaviour on the part of a superior employee. . 

, On behalf of the Corporation, it is stated that the complaint of the petitioner 


СЕ тап eg ken and found to be baseless. The other 
tions contained in her petition ‘are depied, particularly the . suggestion of the 
petitioner that the entire Ped riga of the Corporation aims at helping Paramasivam 
asagainsther. Thatapart, itis alleged that the respondent corporation is fully within 
its righis in launching a departmental enquiry against the petitioner and that no 
principles of natural justioe have been violated: A further ground has been taken 
that the writ jurisdiction of this Court cannot be invoked as the Corporation is not 
a public authority. í on 

. _ As the last-mentioned contention affects the maintainability of the petition 
itself, arguments were addressed on that aspect. 

Mr. K. Ramaswami, learned Counsel for the petitioner, relies upon certain 
decisions in support of his contention that a writ can issue to the respondent in the 
present case. It is not however denied by him that the Neyveli Lignite Cor- 
poration is not a body created by a statute. It is nevertheless said that since the 
Government fully owns this company and it is а Government controlled organisation, 
the company, though registered under the Indian Companies Act, has nevertheless 
the status of a public authority and its actions can be brought in for examination 
in the writ jurisdiction of this Court. -, 

adt, Madras University! has буз ро d was а case we e pen. 
tioner sought for exemption from some of the co itions for appearing for the B. T. 
Examination. This Court observed ibat the Syndic aust be deemed to have the 

wer and indeed the duty to recommend suitable cases for exemption to the 

niversity. Butit was accepted that the University is а publio body which is vested 
with such power. This decision did not examine the question of the scope of the writ 
jurisdiction in р 1 with reference to non-statutory organisations, оед they 
might be public Bodies in the sense that a public company is «кс рр ic bod 
In Vasudevan v. S. №. D. P. Yogam*, the learned Judges obser 
because the disciplinary proceedinga are by a domestic tribunal the High Court is not 
denied of its jurisdiction to interfere under Article 226. Неге again, they did not 
decide the question, for finally they dismissed the petition , on the prelimi ground 
that the case before them was not a fit case for the exercise of the jurisdiction. Other 
cases" cited relate to proceedings of the Managing Committees of schools aided by 
Government grant in aid, and Courts have held that the decision of a domestic tri- 
bunal represented by such a Managing Committee can be interfered with under 
Article 226 on certain grounds. But these decisions proceed on the basis that a 
school ів a public institution and its Managing Committee is a public or a quasi- 
public body and where such a body was enjoined to perform oertain functions in- 
volving what amount to decisions on a dispute, it had to discharge them in good faith 
and in accordance with the principles of natural justice. The Board of High School 
a eg UR ФФ“ 


1, (1928) 1M.LJ.214 : A..R. 1958 Май. 494. — А.Т.К. 1958 Kerala 164. 
2. (1958) Ker.LJ. 538 : (1958) Ker. L.T. 48 : 
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and Intermediate Education v. Bagleswar Prasad!, deals with a case of an enquiring 
committee set up to deal with students, who adopted unfair means at the examinations. 

iry conducted by a domestic tribunal constituted for such a purpose was held 
amenable to the writ jurisdiction. It has however to be noticed that this domestic 
tribunal was functioning under the authority and direction issued by the University 
itself, which is a statutory ‘body. E ' | 


I am unable to agree that these decisions meet the point in this case. This is 
admittedly a case of an employer conducting certain disciplinary proceedings 
against the employee. The employer is a company registered under the Co i 
Act. Тһе fact that the company is wholly Government owned does not alter its 
character in the eye of law. For the reason that it ia Government owned, it does not 
р rt to exercise апу. authority conferred upon it by the Government. It is not 
Боир any statutory duties. ` 


Mr. 8. Gopalaratnam, learned Counsel for the respondent has referred to Naga- 
bhushana Reddi, In re”, in which a writ of prohibition sought against All India Con- 
gress Committee in connection with its proceedings for election was refused. 

‘Lakshmiahv. Sriperumbudur Taluk Co-operative Marketing Society Limited?, dealt with 
the proceedings of the Board of Directors of a co-operative society. The Board was 
considering the objections to nominations for the election of members. . It was held 
that it was not a statutory tribunal with authority to determine the rights of parties, 
though it was bound by oertain regulationg which had been framed by the society 
itself. The regulations having no statutory force, the learned Judge held that 
Article 226 could not be invoked to quash the proceedings.of such a body. A case 
somewhat similar to the present case arose in Hariharan v. Hindustan Shipyard Com- 
pany*. 'The Hindustan Shipyard Company is a company registered under the 
Indian Companies Act, but the “Government of India subscribed 80 per cent of its 
share-capital. Large subsidies and advances were being given by the Union Govern- 
ment. The argument that for these reasons the Government of India must be re- 
garded as having a controlling and administrative authority over the company did 
not in the opinion of the learned Judge affect the jural charactér of the company. 


It was held that itcould not be regarded ав a judicial or a quasi-judicial tribunal 
or public or statutory authority discharging judicial or quasi-judicial functions. 


I am not impressed with Mr. Ramaswami's argument that if the veil of corporate 
entity is pierced in this case, it would show that the Noyveli Lignite Corporation is 
nothing other than a Government Organisation. This argument cannot possibly 
be accepted. There is more than one decision of the Supreme Court which 
established that the entity of the ^ Corporation is entirely separate from that of its 
shareholders. Unless Mr. Ramaswami is able to show that all the administrative 
sections of the Corporation are controlled by the Government, he canhot successfully 
establish that the corporation is a public authority. Nor am I satisfied that the 
proceedings of a domestic tribunal of a private body can be brought under chal- 
lenge under Article 226. Itis impossible to say that when an employar is engaged 
in taking disciplinary россии against its employee, he is deciding any rights 
whatever. J dm accordingly of the opinion that the petition has to fail on the ground 
that the writ jurisdiction of this Court cannot be extended to a case of this kind. 


The petition is dismissed, but there will be no order as to costs. 
i "s Petition not maintainable, 


4 


V.S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- Present :—Mr. M. ANANTANARAYANAN, Officiating Chigf Justice AND Mm. 
чатта M. NATESAN. . 


Р. ЇЧ. Venkatasubramania Тует and others | .. Appellants* 

WM Paca .. Respondents. 
Janig proper laa Taw ашу " pep srs af families in a Larger joint family—If can kold separais joint 
a iim ri uti nat le mes et met ra 


м! facts—. 
ber [рат a o imema frem soe wiih int aail j 
( үре криз income, {Вер alr income from joint fc acad 
Hirde lam— Partition —Giatus of member of joint famil severance ia паін: — Acquisitions mads - 
alae oe as tnopucteble—Natare of. ze 


Hindu law— Joint femily—5: earned by a members as ax in а bank—Security deposit in cash for 
tiic i ITI quare eter sou 


Hinds lazo —Gift-—Futher! s power to maks reasonable gifts from joint family property te married danghters. 

Hindu Women's Right to Property Act (X VILI qf 1937), section З (1)—'" Separate property "— Meaning ef. 

Hindu lax — Partition —Porwer of father as karta of joint family to effect partition —If retains power to divide 
[эссе ed gare фе ch н d a menbi i peu mg of partition —When 

° affected on the ies in possession of a member in parsucacs of a partition somght to be 

reepened—Claim for equity based on— enability —Dwty of such member to render — Extent ef. 
. According to the conception of a Hindu joint ily there may bo one or more families all with one 
a IE UE that mitb a separare common ancestor. In sucha 
case, that the separate branches as te bodies hold joint family in the joint 
family, is well scttled by decisions. porate bodies созе a ор TER 75 Mad. 15:11 MYS 353 
and Phaytoas v. Rsoti Devi, (1962) 1 8.0.7. 348: ALR. 1962 3.0. 287. The contention, therefore, 
that one of the branches of the larger joint family by itself could not hold joint family properties 
when they are not also the properties of the larger family, is not tenable. 


The facts that the members of the larger family, while effecting partition among themselves, agreed 
not to bring into the hotch tse коли ошеа ho сасе fone Н оокат: tho 
been shown as isition for the yin the joiut family accounts, cannot by itself conclude that the 

i thus left out had been acquired by the members with their own separate carnings and not 
with funds drawn from the joint 10 as to disentitle their own sons a share in those properties as 
members of their immediate branch of the coparcenary. The partition proceedings in the larger joint 
family may be some evidence of the fact that there are no other properties of the joint family, but it 
does not preclude the members of a branch of the larger joint family, showing that as between them and 
the head of their branch the other properties were } t family properties. 


. When а coparcener secks to prove that an isition made by a member is partible, the first task 
is to show that, at the relevant time the joint had nucleus ample enough to enable the acquisi- 
tion. Ifin this he fails, the person in whose name the stands need not prove ош of what 
funds he aquired the property to establish that itis parti It is well settled that if in fact on the date 
of acquisition by a member of & t family of any particular item of the joint family had 
sufficient resources with the aid of which the property in question could ve been acquired, the pro- 

should be to be acquired from out of the joint family funds and so partible property of 
the family.” Of course it is only a presumption ; the person claiming tho рг 1 
show the contrary and establish that the acquisition was without the aid of joint family property. 

Appelaswami v. Swyanerayanamuriki, ILR. 1948 Mad. 440, referred to. 

In the case of a junior member, it may be open to him to show that, even though the joint family 
had ample nucleus, the funds were not at all available to bim. In the caso of a manager od a joint 
family, tho burden 11 heavier. Ifa manager ofa joint Hindu family in can oa mm out 2 
that the immovable ty which had acquired in his name was acquired by him out of his 
separate assets, tho em of proof lies heavily on him to ostablish his claim. 


Mallesappa v. Mallappa, A.IR. 1961 8.0. 1268, followed. 


The proposition without any qualification that an acquisition from the ss of the joint family 
income given to the acquirer by the manager without | ty to account for any balance arising after 
"he has maintained himself, will not bo partible , is too broadly stated. No doubt as betweon 
the other members of the family and the branc of the acquirer, the property would not be partible 


*O.S.A. Nos. 74 and 75 of 1959, 28, 29, and 31 of 1960. D 21st January, 1965. 
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put the character of such acquisition in the hands of the acquirer wis-#-is his male children would not 
the samo. ; ` 


- Itl well established thatsons, grandsosps and grea in an undivided joint family acquire 
vested interest in the income of the family also. puer that, as between the brothers, the 
having been i allotted for the maintenance of one of them the others can lay no claim to the. 


savings but, between the acquirer and his sons, these savings would be joint property. When. 
maintenance allowance is made to а member and Һа children, erige aze ева MEE 
savings are at the expense of the children also. The acquisition is by use of joint family income. It 
шау be that the father ia not accountable to eines int pa зале Secours г 
by receiving the amount for the maintenance of гае and m ари the will have 
to account to the members of his own family, as they too have interest in the said income. 

Bengal Insurance and Real Ge. Lid. v. V. LL.R. 1987 Mad. 990 and Ramyya Goundan: 
у. Kolanda Goundan, (1939) 2 . 689: L.L.R. 1940 Mad. 322, distinguished. s NAM 

A member of an undivided family can certainly have separate acquisition of for his own. 
Pacai Kum ki paroha] resources and k Taba кузеннэн E RE dn. But 
when it is ished that substantial family were available to the member to make or 
that he blended his earnings with the joint family assets, the onus would be on the me to prove: 
that the acquisition in question was made wholly out of his own сагпірда. 1 

_Case-law discussed. LX | ; 

No doubt by merely misting income from the joint family’ property with the income from the 
soparate , the corpus ої the separate docs not get incorporated with the joint family 


. е intention to benefit the ешеш Шектен c for 

purposes cannot bo converted into an intention to transfer the property i to the Joint family. 
But where income from the joint eru ario ешн кыеш саста acquisition. 
made, such acquisition, should n ! be held to be joint family property. It is an acquisition at 


E 


An acquisition from separate with joint family character later when there may be room for 
ty and difference of opinion. А 
Рег Anenienareyan, 0.С.3.: Obviously, the ion, ‘blending’ is itself one of those unsatisiac~ 


tory English expressions used in treatises on u Law, which have acquired a particularised cop 
notation, to be distinguished from the literal or dictionary significance. For ‘blending’ might be of 
ме шш караа cane Hom түш сину estate ; or equally, it might be of 
seperate property i with the coparcenary estate, Obviously, very different considerations would 
apply where & manager or other person in charge of a joint family estate chooses to treat what is indis- 
putably separate property, which was of that character gt origi »asjoint property, by throwingit into- 
the common st as contrasted with the situation of i М иын шу рл Аан иды сын 

uisition itself, with regard to the respective incomes from separate properties joint properties 

subsequent accretions are made from such а mixed fund. In interpreting the casc -law ару possi- 
ble conflict is immediately resolved if this vital distinction is kept in mind. Where a man is dealing 
with the income from his separate property, the fact that he does not keep separate account and chooses. 
to blend that income with income from a source of joint cannot affect the corpusof the 
separate property itself. But the position is clearly widely di t where the blending has occurred 
with regard to the income from the two sources, prior to the acquisition, the character of which is 
In question. . 

Where partition has been effected by the father as kei ts among the members of the joint family сод= 
aisting of himself and his sons, the joint family with jtsincidénts comes to an end, and tho erstwhile 
coparceners become tenantsin-common. It may be that thè partition could bechallenged on grounds. 
of partiality, inequality or fraud but the legal effect if the partition as altermg the status of the family 
cannot be undone.” Among tenantwin-common where one tenant-in-common аа propery іп 
his individual right with no intention of making 1t common property, the not be divis 
А co-charer would continue to be liable to account for the rents and ts received by him in excess 
of his share ; Pet eren ааш шышы енесш кави share and ап оми of 
excess profits, the funds collected by him do not get impressed with the character of joint There 
is no trust in favour of the persons who have not joined in the pips eon of the profits or in invest- 


ments. Any aoquired with such income would bc the of the irer and. 
others cannot claim any share in the property as such. Section 90 of Trust has no tion to 
such a case. ! 

If а co-owner in possession of co-ownership acquires other property even with the use of 


co-ownership funds in his pomesuon, the acquisition wi not perforce, become co-ownership property 
‘The acquirer’, з obligation will only be to account for the co-ownership fimds utilised by him. 

Thus, where joint family ies had been partitioned among its m even if it is establis- 
hed that any of the members been allotted more than his due share and had realised more than 
his duc share of profits from such y and with such funds acquired erties, he cannot be called. 

to hold such properties for the benefit of the rest. There is no rule of du law which provides 

t the which ш acquired even after severance of joint family status must be regarded as. 
acquired for the. . -[tjs.qnly te the acquisitions of property by ‘coperceners in сорагсспегв 
that the rules as to ciency of nucleus, blending, throwing into common stock and impression. 
the same witH character of joint family property etc., apply. 
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Tulatemma v. Venkatasubbayya, (1925) ІІ.К. 48 Mad. 597 :49 M.L.J. 220, and Remabai v. Ragks- 
sath, А.Т.К. 1952 Bom. 106, distinguished.. х 


could make his carnings as acquired at the risk or detriment to the family. Toa member of the 
Joint family the family provides a residence gi. its expense. ` 


Byers Lal Adishe Lol v. Commissioner of Incem tx, 1960 $.C.]. 1282 : (1960) 2 M.L.J. (8.0.) 111 : 
(1960) 2 An.W.R. (S.L) 111 : A.LR. 1960 8.C. 997, followed. 


The right of a Hindu father 'to make ift of a reasonable portion of ancestral immovesble pro- 
perty commensurate with the status and th of the family even after years of their iage has been 
well recognised. It is-also well settled that the moral obli tion of a father to make gifts of reasonable 
portions of landed property of the family to bia married ters ор his failure to do so devolves on. 
i accredited representatives in the joint family and even they could make the provision. y 


But where a father while effecting partition retains certain properties as his self-acquired proper- 
ties, while they were really joint family ies, and later makes a gift of them to his married daugh- 
ters different considerations would apply. Bat oven in such a case, in view of the moral obligation of 
the father or anyone else who may take the of the father, the Court can, when B and justice 
demand that the settlement in favour of his hters may be upheld, effectuate the gift i it is posnble 
to do so by Fquitable adjustments, . i Md 


The expression “ separate property ” in section 3 (1) oft $ hindu Women’s Right to Property Act, 
1937, means only self. uired property of the coparcener not the property which he got on separa- 
tion аз coparcengr at the partition of the jomit family property. ot 

Commissioner of Income-tax v. Tkyagarsjen, A.L'R. 1964 Mad. 58 and Mt, Катай v. Smt. Tapeskeeri, 
А.Т.К. 1964 Pat. 261, relied on. 


ided he ga e eoi a joint family to divide family property at any moment during his lifo» 
provided he grves his sons equal share with himself, is well cs . The consent of the sons is not 
п for the exercise of that power, the right of the father to sever himself and the sons inter ss being 
part of t € patria potestas that was recognised by the Hindu law. Ifthe ition is ymequal and unfair 
it 1s open to the sons to repudiate the partition. The contention that notice of severance is gi 

by the father he loses the power of partition by metes and bounds is unsustainable. After notice ів 
issued in the of effecting division or partition in the family the power will not be exhausted, as 
status or jointness with its incidents of survivorship and the i tion of shares. The right 
to possession is dependent on the severance of status and must necemarily precede, for however short 


Ід status would take awa the right recognised in the father to effect partition, would be to nullify the 
right of the father to di de by metes and bounds as there could be no division by metes and bounds 


‘The question for consideration, however, would in each case be whether the notice of division in 
‚ Status is a step towards partition and is only а part of the integrated process of complete division in- 
tended at the very outpet. 

In the instant case there can be no doubt that the father intended to bring about not only severance 
in status but complete tho partition by metes and bounds . In the circumstances, it could not be said 
that if otherwise the partition is valid it is bad for want of power, the power getting exhausted with the 
notice of severance of status. 

, As the power of a father to effect division is subject to the distribution ing equal, if the distri- 
bution effected by the father is unequal or there has been fraud in the division is vitiated by undue 
favouritism, the partition effected would be reopened and adjusted. But the partition is not wholly 


Ifitis merely а case of cortain items being omitted or retained by the father as his self-acquisitions 
then it may not be necessary to reopen the partition in its entirety. If inequalities are only slight they 
could be ardered to be adjusted without ing the partition. But where, (as in the instant case), 
the whole scheme of dis ion is unfair and it not be possible to effect a fair and equitable dis- 
tribution without bringing into the hotchpot for re-adjustment all the properties, then the partition 
will have to be set е lutely. i : 


Кеміаковті v. Dorasami, LLR. 2 Mad. 317, referred to. - 


yy 


sharers, sh be a matter of consideration when the original partition is reopened and the pro- 
pertics of the joint family are sought to be re-allotted. CDS 
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After the division in status, with referenco to the properties left undivided, the coparceners are in 
the position of ten&nt-in-common. There is no fiduciary relationship between them, and the as- 
certanoment of profits із for the purpose of giving the coparcener out of possession his just sharein the 

of the common . The account that is taken in puch cases where there is no ouster 

1s tho account of the proceeds of tho family estate and not ascertainment of meme profitssince liabili иу 
for mesno profits is in respect of land or other property in which the plaintiff has a specific interest 
not in a mut for partition where he has no specific interest in any item of property until decreed. 

ne ruedas ит t ofthe Honourable Mr. Justice Subramaniam 
dated the 21st day of April, 19 , and passed in the exetcise of e Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No. 367 of 1950, etc. | 

T. R. Sangamsswara Ayyar, for Appellants in O.S.A. Nos. 74 and 75 of 1959 
and for 2nd Respondent in О.8. A.Nos. 28 and 29 of 1960. 


M. S. Venkatarama Aypar and М. Sundaram, for jede in O.S.A. Nos. 28 and 
29 of 1960, for 14th aede in O.S.A. No. 74 of 1959 and for 3rd Respondent 
in O.S.A. No. 31 of 1960. | 


_ K. S. Sankara Аууат, for Appellants in O.S.A. No. 31 of 1960, for Ist Respondent 
in O.S.A. No. 74 of 1959, 2nd Respondent in O.S.A. No. 75 of 1959 and for Ist 
Respondent in O.S.A. Nos. 28 and 29 of 1960. . 


S. R. Subramaniam, for Respondents 2 to 4 in O.S.A. No. 74 of 1959, for Ist 
dent in O.S.A. No. 75 of 1959, for 3rd ndent in O.S.A. Nos. 28 and 
29 of 1960 and for Respondents 2, 5 and 6 in O.S.A No. 31 of.1960. 


C. S. Swaminathan, for Respondents 5, 6, and 8 to 18 in O.S.A. No. 74 of 1959, 
8, 4, and 6 to 11 in O.S.A. No. 75 of 1959 and 8,and 11to13in O.S.A. No. 31 of 
1960. 


The Court delivered the following Judgments 

. О.С.3.:—1 have had the advantage of perusal of the judg- 
ment of my learned brother, in which he has dealt elaborately and fully with the 
main issues of fact that arise for our determination in these appeals. I am in entire 
agreement with his conclusions; that being the case, І felt somewhat hesitant to 
write a separate, concurring judgment. t besitancy was reinforced by the 
consciousness that, though the case does involve the application of several principles 
of Hindu Law, to the facts, those principles themselves are well-settled, and enuncia- 
ted in decisions that are now classic. Nor does the application of the principles to 
the.facts of the case, involve any novel departure in any respect. . shes din 
I propose, in a brief compass, to survey the principles of Hindu Law, that impinge 
on the facts and circumstances of this case. There are at least one or two refine- 
ments that render this ient. I must make it clear, however, that I am not 
traversing the facts and evidence again, independently nor dealing with every 

of the probabilities ; my learned brother has discussed them so fully, that I 
assume the background, in addition to my- own observations. 


It is im t, at the outset, to stress the picture that emerges from 
the facts of the record. This is that of a very affluent family of Malabar, conduct- 
ing indigeno Ча Барыр as its main business or kulachara, and possessed of very consi- 
derable income, both from agricultural lands and the family avocation. There was 
а steady flow of money to cach of the branches that constituted the main family 
and that was true not merely of the branch of Samu Pattar, which included Narayana 
Iyer and his brothers, but equally true of the restricted family of Narayana Iyer 
and his sons. Narayana Iyer was handling the family business de facto, and was in a 
situation to utilise the mo that flowed into his hands from joint family resources 
cue bere be колос thé di jure Tonnage? As my learned brother has pointed out 
it is very important, howcver, that these different periods should be distinguished 
from each other, and particularly, that a distintion should be drawn between the 
previous periods and the last period, after Narayana Iyer had p rted to effect 
nót a severance in'status, but an actual ition between hi and his 
‘sons. This situation is complicated by the fact that Narayana Iyer was employed 
as ап official in a bank, rismg from a relatively subordinate capacity with a smal 


~ 


i 
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salary, to a position of trust at the end, with ite respectable emoluments. An 
added factor of complication is that етра to have stood: perhaps unofficially 
as some kind of guarantor in respect of the constituents whom he introduced to the 
Imperial Bank : according to the oral evidence that situation enabled him to amass 
large isites, which might have been a kind of illegal gratification, but which, 
coding оле appellants, formed серое of the acquisitions clai 

- by him as his self-acquisition, which are e crux of the con in these ap . 
But one undeniable circumstance is that there was a consi e nucleus of joint 
family estate, that an a iable income from this nuclues passed aeu г 
hands of Narayana Iyer even when he was a junior member, and su uently when 
a manager, and that there was certainly * blending ’, in the sense that it does not in 
the least appear that Narayana Iyer segregated the joint family moneys over which 
he had control, or did not utilise them as freely as his own resources, in acquiring the 
properties that mainly concern us. і 


With this picture in view, I shall proceed to discussion of the principles of 
Hindu Law, in certain aspects, that arise for application to the issues of fact in the 
present case. - 


When the learned Text-book Writers of the like Sir Thomas Strange and 
‚ Mayne, began their treatises of Hindu Law, ey must have been op by 
the necessity to find English equivalents for Hindu Law concepts, Ww ich were 
themselves unique, and quite unrelated to any Law of Real Property or Inheritance 
in Western civilisation ; perhaps, they borrowed from translators of the Codes of 
Hindu Law, like Colebrooke and others. Actually, these lish expressions have 
subsequently become familiar to students of Hindu Law, but the content is uent- 
ly very different from the dictionary connotation. The word “ nucleus ”, for in- 
stance, implies, according to the Concise Oxford Dictionary, “ а kernal of aggre- 
gate'or mass, a beginning meant to receive additions”, But as the expressions occurs 
in a standard treatise, such as Mayne (Eleventh Edition), page 359 or Mulla (12th 
Edition), page 348, there are other shades of meaning that need to be noted with 
care. For instance the proportion of the nucleus itself, in relation to the esate which 
.is under judgment, is only one factor. Where this is considerable, the presump- 
tion arises that the acquired property is joint property, and the onus certainly lies 
on the party alleging self: isition. But, as Mulla is at pains to emphasise, the 
income-yielding capacity of the nucleus is equally an important factor. “ A family 
house in the occupation of the members, and yielding no income, could not be a 
nucleus out of which acquisitions could be made, even though it might be of consi- 
derable value. On the other hand, a running business in which the capital invested 
is comparatively small, might conceivably produce substantial income, which may 
well form the foundation of the subsequent acquisitions ". With regard to cases 
on this aspect, a reference might be made to the following as the most si i t 
in the present context. First, we have Appalaswami v. Suryanarayamurthi*, Next, 
the dicta in Srixtoasa v. Narayan®, may be noted, upon the question of the onus, 
where it is clear that the nucleus could have ош а оше the wise 
Girimallabba v. Ellappa Gowda*, emphasises that the existence the adequacy of 
the nucleus are, primarily, questions of fact. The presumption is inly stronger 
where it is the manager who is responsible for the acquisitions, which he latter claims 
to be his. Mallesabpa v. Mallafpa*. As far as cases in Madras are concerned, 
reference might be made to Narayanasoami Iyer v. Ramakrishna Iper*, and Manicka 
Mudakar v. orla, a judgment to which one of us was a party, as well as the 
judgment of Veeraswmi, J., in Stoaganana Thevar v. Udaya Theoar’. Also see Amrita 
Lal v. Surath Lale. ` i 
1. (1947) 2 M.L.J. 138 : ALR. 1947 P.C. RUE (1962) 2 An. В. (S.C.) 154: АІЖ, 
189 at 191 and 192. 1961 S.C. 1268. 
2. (1954) 1 M.L.T. 630 : 1954 S.C.. 408 : 5. (1964) 2 M.L.J. (N.R.C.) 35 (8.C.). 
LR. 1 S.C. 379 at 382. 6. (1985) 2 M.L. J. 297. 
3. AIR. 1959 S.C. 906. 7. LR. 1961 . 856. 
4. (1962) 2 8.0.7. 589 : (1962) 2 M-LJ. (8. 8. AIR 1942 Cal. 553. 
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In the light of these well-settled principles, the questions of fact would be, 
whether, during the crucial periods, Narayana Iyer was in receipt of a steady flow 
from considerable family estate, whether he did not acquire the pro- 
pertics m controversy with the aid of the funds, in part or in whole, since he appears 
throughout to have ‘ blended’ them with his own earnings, whatever they might 
have › and whether, upon any theory that even if family funds were thus utilised, 
they represented the savings from amounts strictly furnished for his maintenance 
во that-the accretions must be Held to be self-acquired, is at all maintainable. Y shall ` 
commence with the ent of Mr. Sangameswaran for the ap its that the 
term in Exhibit P-8 dated 5th June, 1933, which concerns the partition in. 
the main family, itself shows that those properties now in controversy, of which 
had been acquired by Narayana Iyer then, were treated as his "acquisition. 
The clause is to the effect : D s 

“ Except in the case of ies purchased in the name of individual members for convenienoe 
out of monies found in the joint business account-books, the other properties standing in the 
База of individual m аге their private (Swakaryam) properties and are not liable for 

Tvision E 


properties cannot be divid toppe 
such a t. Percmira, a quite different view is conceivable, that the heads of 
the branches, then participating in the ral ition, including Narayana 
Iyer made mutual releases of possible claims in this respect. 

Judge (Subramanyam, J.), tookthe view that they found this the most convenient 
and expedient course, as otherwise, each stood to suffer by an investigation 
into the sources of isition. In any view of this matter, it seems to me to be 
clear that the sons of Narayana Туст would not be bound by апу temm in 10 Ње 
P-3, and that, in fact, even as evidence, it is the most slender and unsafe basis for 
any inference upon the nature of the properties as self acquisition. If this aspect 
is to be interpreted as a question of mutual releases, obviously, the properties would. 
be partible within the branch of Narayana Iyer and his sons, as my learned brother 
has shown. i 


This takes us to the next aspect, whether Narayana Iyer and his sons could not, 
in law, form a self-sufficient and corporate entity within the larger family, a sub 
branch functioning as such entitled to jural recognition. That this kind of entity 
has been recognised in Hindu Law, appears to admit of no doubt. The question 
was discussed, at some length, by Bashyam Ayyangar, J., in Sudarsanam aistri v. 
janes For the present purpose, I shall restrict myself to a very brief cita- 

“ But во long as a family remains an undivided unit, two or more members thetcof, whether they- 
be members of different branches or of ono and the same branch of the family can have no ex- 
istence as а separate ind ent unit ; but if they comprise all tho members of а brahch, or а sub- 
branch, they can form a disti and separate corporate unit within the large corporate unit, and hold 
Property as such.” s D 
This aspect was discussed by their Lordships of the Supreme Court.in Bhagwan Dayal 
v. Reoti Реті, and, after pointing out that coparcenary was a creature of Hindu Law, 
which could not be created by agreement of parties, except in the case of reunion, 
————————————————————————————M—MÁ—— M ——— 
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their Lordships affirmed that a sub-branch could also be a corporate unit, holding 
and disposing of family p ies, subject to the limitations laid dqwn by the law. 
"The view reinforces what 1 have stated earlier, about the true significance of the re- 
cital or admission in Exhibit P-g. That takes us to another vi aspect of the case. 


The arguments of Mr. Sangameswaran for the “Шеш! have to be carefull 
stated here, in order to do them justice. Learned unsel would agree that, 
in this case, there is very considerable joint family estate, relevant to the purpose 
of acquisition ; not merely this, but that the nucleus yileded а very substantial 
income, and quite substantial amounts did flow through the hands of Narayana 
Iyer. Mr. Sankara Ayyar for the plaintiff-respondent has furnished us with a table 
of such entries to be found in the accounts, fragmentary as these are, and the parti- 
culars need not be reiterated here. But Mr. Sangameswaran’s argument is that, 
as far as Narayana Iyer and his wife and children are concerned, the picture’ dis- 
closed by the accounts is that of remittances made from time to time, for maintenance; 


ding in the family, and the individual items exhibited in the accounts strengthen 
ihe inipression of the remittanoes being of that character. Рі conird, learned Counsel 
would argue that, though there is no scrap of dotumentary evidence about the per- 
uisites enjoyed by Narayana Iyer, they.. were probably very considerable, far. more 
tae his emoluments. Even if the acquisitions were made out of savings 
effected from amounts given by Samu Pattar, the manager of this branch, for main- 
tenance, the properties would still be impressed with the character of self-acquisition. 
‘That would be so, all the more, if Naraydna Iyer’s own earnings and perquisites 
Һай contributed to the acquisitions. . 


The law n this aspect appears to need some study, for, it is by means so 
very clear and hd a possible difference of interpretation, as one might desire. 
Presumably, the law stems largely from the text of Yajnawalkya in the Mitaka- 
shara, Chapter I, section IV to the effect that the self-acquisition of an undivided 
coparcener would be “whatever else is acquired by the ner himself, without 
detriment to his father's estate ” (Pi virodhemd), to which my learned 
brother has also referred. It is succinctly stated in Mulla (12th Edition, page 354) 
that “ it is competent to the manager to allot to any individual member 
of the family property to enable him to maintain himself out of its income. Any 
savings out of the income and investments of such savings will be the separate pro- 

of the member ". Also вес, Mayne, Eleventh Edition, page 361. The au- 
thorities relevant to this aspect are : Bengal Insurance- and Real Property Co., Lid. v. 
Velaya 1; Ramayya Goundam v. Rolanda Gowndant, Lachandhora у. Chinnavadu?, 
and Lachmestoar Singh v. Manowar Hossein*. The problem here is ; where, from 
joint family income, a part is diverted towards the maintenance of a junior member 
and his family, by the manager, without liability to account for any balance, and 
the junior member acquires property out of the savings of such amount, is that to 
be treated as his self-acquisition, capable of disposition by him as such, without 
even his sons having right to claim a share ? Or, is this proposition too widely 
stated, which is the view adopted by my learned brother in his judgment ? 


The decision in Bengal Insurance and Real Property Uo., Lid.v. V 1, appears, 
оп the facts, to relate to the special instance of the content or realisation of a policy 
of life assurance. The learned Judges referred to a presumption enunciated by 
Sankara Nat Jo in Balamba v. Kris, 5 that the premia for a policy of insurance, 
upon his own li › were probably pai by an indivi ual from his separate resources. 


| belo : as separate 
property, ordinarily..speaking,-and--not- treated as a joint family asset. But even 
Н н d Wege 0 C AR ne ————————— м; 


1. A.LR. 1937 Mad. 571. LE 4. LLR. 19 CaL 259. © > 
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this must be doubted, after the dicta of their Lordships of the Supreme Court in 
Prabati Auer v. Sarangdhar!, to the effect that " there is no proposition of láw by which 
the insurance policies must be regarded as the separate property of the coparceners 
on whose lives the insurance is effected by a coparcenary.” Finally, in Karuppa 
Goundar v. Palani Ammal’, the latest vicw of the Madras High Court is that no 
general proposition can be advanced, and that this will be a question of fact in the 
individual case. ‚The dicta in Ramayya Goundan v. Kolamda Goundan* and Lachandhora 
v. Chinavadu*, have been referred to by my learned brother, and he has dealt with 
the facts of the former case extensively. Lackmeswar Singh v. Manowar Hossein’, 
proceeds to this extent, that profit madc by a member of the joint family individually, 
without detriment to joint property, would be self-acquired property in his hands. 
The difficulty, as my learned brother has pointed out, is that neither Ramayya 
Goundan’s case, nor Lachandhora v. Chinnavada 4 пог any other case, to which our 
attention has been drawn, deals with the specific question of acquisition of property 
by saving from amounts given as maintenance, by a junior member, w. ich the 
junior member attempts to claim as his self-acquisition, even as against his own sons, 
for whose maintenance, equally, the amounts were furnished in the first instance. 
With to the modes of self-acquisition set forth by Mulla, this may fall onl 
within item “ the income of separate property, and purchases made with su 
income” for, presumably, an amount furnished for maintenance has to be regarded 
as separate property in the hands of the junior member, to whom it is given. But, 
for two important reasons, the entire question, whether the proposition, as stated, 
is. too) Wide Or Gihetwis s us academic cn tue preset ae First of all, in this case, 
I strongly feel that we have only the fatts of a substantial income flowing through 
the hands of Narayana Iyer, from joint family resources, and of the ' blending.” 
There are really no data for the assumption that he had control only over amounts 
given as maintenance, and saving from such amounts. It'is not at all permissible, 
on the present facts,.to speculate upon the dimensions of other resources 
by Narayana lyer from perquisites and modes of illegal gratification in his employ- 
ment in the Imperial Bank ; that is simply to reckon with a superstructure, which 
altogether lacks a foundation. As my learned brother has stressed, even in а very 
restricted view, the savings would be outcome of sacrifies by the sons as much as 
by Narayana Iyer, and they would appear to be equally entitled to the benefit of 
the utilisation of such resources. 
. -Uppn the ‘of * Бер which is the next relevant aspect, I desire. to 
add'a few words to the discussion by my learned brother, which includes references 
to the case-law. . Obviously, the expression ‘ blending ’ is itself one of those unsatis- 
factory English expressions used in treatises on Hindu Law, which have acquired 
a particularised connotation, to be- distinguished from the literal or dictionary 
significance. . For, ‘ blending’ might be of income’ from separate property with 
income from coparcenary estate; or, equally, it might be of separate property 
itself with the coparcenary estate. Obviously, very different considerations would 
apply where a manager or other person in ofa joint family estate chooses 
to treat what is indisputably separate property, which was of:that character at origin, 
as joint property, by throwing it into common.stock or hotchpot, whichever, 
expression might be used ; as contrasted with the- situation of ‘ blending’ where 
this has occurred prior to the acquisition itself, with regard to the respective incomes. 
from separate properties and joint properties, and subsequent accretions are made 
from such a mixed fund. There is a neon in Mayne (Eleventh Edition) at 
page 350, commencing with a reference to Narayanaswami v. Ratnasabapathi*, and 
roce ding to emphasise that the rule as to a trustee mixing his own funds with the 
Pinds of a certi que trust, did not furnish any true analogy. “‘It is difficult to 
вос how by mixing the income derived from a separate property, such as a house 
or a landed estate or a specific investment, with the income of ancestral property, 


1; ALR: 1960°S.C. 4035 7 ^ 7 7 7 47 ALR. 1963 АР. 31. 
9. (1963) 1M.LJ.86. tt ' 5. LL.R. 19 Gal 958. 
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the corpus of the self-acquisition, which is easily distinguishable, becomes incorpo- 
rated into the joint family property........ Tosay that there is a duty to keep an 
account of the income of his separatc property is to say that a man cannot spend 
his separate income for family purposes except at his peril." Рег contra, my learned 
brother has set forth the dicta of Railly, J., in Periakaruppan Chetty у. Arunachalam 
Chetty!, and approved in Nut Behari v. Nanilal*, and also discussed the facts and 
the dicta in Sraj Narain v. Ratanlal*. The facts in Lal Bahadur v. Kanhaiya Lal, 
have further been discussed. It appears to me that, in interpreting the case-law, 
the remarks fall consistently and harmoniously into place, аады possible conflict 
is immediately resolved, if a vital distinction is kept in mind. Аз the passage from 
Maync emphasises, where а man is dealing with the income from his separate 
property, the fact that he does not Есер separate accounts, and chooses to ‘ blend * 
that income with income from a source of joint property, cannot affect the corpus 
of the separate property itself. But, the position is clearly widely different, where 
the ‘ blending’ has occurred,.with regard to the incomes, from the two sources, 
prior to the acquisition, the character of which is in question. Upon the present 
facts, all that can be said is that, even if the arate income and per quisites . 
of Narayana Iyer went into the acquisitions which are in controversy, they could 
have done so only in ; considera ааа passed ош Che һа of Narayana 
Iyer from joint ily income ; nor. could it be said for a moment that all that he 
had at command was only what his parsimony could effect as savings, from what 
was strictly а fund for maintenance. Narayana Iyer freely * blended’ and used 
these sources of income, as far as we are able to gather, acd auquited considera blc 
immoveable properties ; could it be preténded that these are not impressed with 
ee eee T кет dereud eswaran 
for the a ants has drawn our attention, upon thi t of ' blendi 
are Lada Chinna Venkata Reddi ипли Yen v ; S 
Venkatarau v. Ye | Yedukondalu®, Не has also stressed the dicta of the Supreme 
Court in : Chinna Venkata Reddi v. Lakkireddi Lakskmamma" eg ie 
Hindu 


treatment, or being thrown in the common stock. In that situation, the legal 


concept of ‘b would be inconclusive of an element of a conscious or 
volitional surrender of the separate right, by the owner, in favour of the joint family ; 
no more ha accounting, nor utilisation, of ` the income’as such for family 


benefit, would-do. As the Supreme Court observed, “a clear intention to waive 
separate rights must be established." But, these authorities have very little relevance 
to the t context of facts. The part of .the theory of ‘ blending’ which is 
here relevent, is the ‘ blending ’ of the income from both te and joint famil 
корен pri to the acquisition, and to the acquisition of estate from sud 
mixed . Certainly, the presumption must be that the subsequent accretion 
is coparcenary in character. ME Є: 

While upon this question of presumptinn or onus, I may refer to another point 
urged by Mr. Sangameswaran, that this is really immaterial, now that the extensive 
documentary and oral evidence in these appeals is before Court. Even so, the 
question remains whether the effect of this evidence is to justify any inference, which 
is contrary to the presumptions. Certainly, that is not the case, and, hence, the 

d: 


n 


conclusions upon. main issues of facts arrived at by the learned trial J 
with certain modifications, as my learned brother has pointed out, must.be uph 

г I shall next'proceed to one matter, with regard to which both my learned 
brother and myself feel constrained to. differ from the trial Court ; though this does 
not affect the actual result of the litigation in any important respect. , This is with 
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to the treatment of even the salary and emoluments derived by Narayana 
Iyer during the relevant period, as joint family income, because those were carned 
ee through an office involving a skill or knowledge, to the acquisition 

which the family had contributed, or through the freezing of certain family 
resources as security for the office, to the detriment of the family, as only a low rate 


of interest was earned by the fixed d ts concerned. The entire question is 
of considerable legal interest in the t of the developments which led to the 
enactment of the “Hindu Gains of ing Act of 1930," and certain 


ri: subsequent thereto. - 
inted out in such standard treatises as л, Hindu Lei ter савой 
4t » 39 
gains of science” as joint family ‘knowledge’ of science been 
“inn cf pe at any propery, uh ‘But this term' “science ” was inter- 
preted-by tbe Сона to mean some ‘of special learning, as. distinguished from 
ordinary шагу Reel education, that 'all members of tlíe family 2 diis be expected to 
receive. е have a cátena of decisions, of great interest, upon’ а 
: arid the extent to which Courts retognised that the pertinent “sci ?'was acquired 
{nder such circumstances as to warrant an inference that xdi 
the member of the copdftenary must be treated as joint Шу" property, end aot 
Chalakonda Aldsami 


his te property.‘ A very carly case’ ‘is 
ааа ат) торе ао pollos incurred for learning d t ue with the 
profession of a dancing gi y and Kindersley, JJ., һай оссазїоп to deal 
"with the profession of a p. this respect in Durogsula Gangadharadu v. Durvasula 
Narasammah*, Lakshman v. Jarinóbai?, related to the vocátion of a pleader, and ‘the 
office of'Sub-Judge: p C Майатат v. Rewachand^, related to the vocation of 
а broker and -lender. Ла Gokalchand vi! Hukumchand”, there \was an instance 
poy ae e; òf an officer of'the Indian Civil Service, "who had’ acquired that 
колра ‘a special education, of which he had the benefit. The Judicial 
Ше hebr ther the ашту du uently earned, was partible pro of the 
joint family. Theit'Lordships poiüted out that there was a’ legal'presumption in 
favour of e partibility, a attaching to the gains, while presumption o St detinent to 
the patimmony inyolved in acquiring this specialised learning, was a question of fact ; 
‘but the Court was of the view that the member had to prove that his case was ап 
exception. ‘ Sometime after this, we have the enactment of the Hindu Gains of 
Leatning Act ХХХ of 1930. The provisions of this statute need not, be analysed 
here, but it is sufficient to note that, under this Act, all gains of learning, whether 
йө be special or огбіпагу, become the self-acquired property of the 
this particularised aspect, ' it seems fairly clear - that it will not be 
PERRA in law, to treat the salary and emoluments of Narayana Iyer as partible 
Корен because he belonged -to a family which followed inüigénous barking as 
Assuming that the Hindu Gains of Learning Act did not apply, even 
во, there is no shred of evidence to prove that the joint family incurred any expenses 
‘for any special learning in this branch of knowledge, acquired by Narayana Iyer ; 
clearly it is not eno h that Narayana Iyer was adept.in the family business, and 
that that constituted a DAR which induced the TEE Bank to рү 
him. . А 
But. ће matter becomes г more complicated, when lodked at from the patie of 
view of a possible detriment to joint family estate, resulting from the. security 
in the forth of fixed deposits, for the bond executed by Narayana Iyer for his 
n. Up this aspect, we may commence with The Commissioner of Incomis-tax, v. 





S. N: N. alinga Гуте. That decision has subsequently been disserited: from 
and cannot be said to lay down the correct position’ at law. But it is of interest 
n its facts. In that case, the necessary s Mart саш the quad or 
Director, were purchased out of ‘joint~family funds, h suffered’ a 
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detriment in that sense ; but the shares earned profits, which were included in the 
family income. Viswanatha Sastri, J., pointed out that it was the individual who 
was appointed as the Managing Director, and that his holding of this block of 
shares was not the causa causans of his earnings. In Commissioner of Income-tax, West 
Bengal v. Chalu Babu Lal Chand}, the karta of a Hindu undivided family was one of 
the promoters of a company, and the Articles of Association of the com ny provided 
for his appointment as E Director. Most of the shares of the company 
stood in name and that of his brothers, and the Supreme Court held that the 
case was governed by the principle laid down in In re Haridas Purushottam? and that; 
in the circumstances, the remuneration of the Managing Director received by the 
karta was an asset of the undivided family, partible as such. In this case, there 
is a reference to Gokal Chand’s сазв?, though without any reference to the subse- 
quently enacted Hindu Gains of Learning Act (XXX of 1930), and Sankaralinga Iyer's 
cass“ has been doubted in a critical reference. In Commissioner of Income-tax v 
Palamappa Chettiar®, a Bench of this Court has pointed out that the Supreme Court 
has expressed the view contrary to that expressed in Sankaralinga Iyer’s case‘, and 
that the view of the Supreme Court was certainly binding. But it would seem to be 
clear that the present situation is very different from the facts in Commissioner of 
Income-tax, West Bengal у. Chalu Babu Lal Chand}, to which I have referred. In 
Pyare Lal Adiswarlal v. Commissioner of Income-tax, Delki*, both Gokul Chand’s case? and 
Commissioner of Income-tax, West Bengal v. Chalu Babu Lal Chand}, came in for reference. 
This was a case very near to the present situation, on the facts, as the instance related 
to security of family property being furnished for a member to hold a particular 
office. "The question discussed by their Lordships was whether this implied any 
‘risk’ in regard to the family property, ог any ‘detriment’. It was held that the 
emoluments received by Sheel Chandra were in the nature of salary, assessable 
under section 7 of the Income-tax Act, as the salary was income of the concerned 
individual and not of the Hindu undivided family. In the present context, the 
words ‘ risk of’ can have, obviously, two differing connotations. Since the family 
assets were frozen in the form of a security (Fixed Deposits), and that security 
related to a guaranteed disch of responsibilities by Nara Iyer of his office, 
it could conceivably be argued that there was a ‘risk.’ But there is not the slightest 
warrant for any presumption that such a ‘risk’ was anything except a theoretical 
factor, at any time. The more substantial argument is, of course, that the moneys 
were frozen in this form, earning only a low rate of interest. Conceivably, they 
could have been invested in the indigenous banking business of the family, in the 
form of hundis and their renewals, and they could thus have earned very substantial 
rates of interest, But, as one of us observed during the course of arguments, there 
was no obligation on the family to invest moneys at a particular rate of interest, and 
no obligation on the manager to do so. A potential difference of this kind, which 
could have been conceivably realised, cannot constitute a ‘detriment’. In our 
view, therefore, the salary and emoluments of Narayana Iyer, as they are ascertain- 
able, must be treated as his separate property, and we have to differ from the 
learned trial Judge in this respect. 


I have now dealt with the main aspects of law, relevant to the findings of fact 
that we have arrived at in these appeals. Certain aspects, relatively idi 
in character, remain for scrutiny. loue Counsel for the plaintiff-respondent 
(Mr. K. S. Sankara Ayyar) has drawn our attention to presumptions arising from 
the mixture of funds in the hands of a manager, and to certain decisions relevent 
on this particular aspect. They are : Umrithnath Choudhri у. Goureenath? , Lal Bahadur у. 
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anhaya Lal, Lanka Tulasamma v. Venkatasubbayya*, which really relates to the account- 
ability of an executor ds son tort, who intermeddled with the estate, which principle 
might also apply to a Hindu in de facto management of joint family resources. 
Reference has also been made to Rama Bai v. Raghunath* and Rajanikanath Pal v. 
aganmohan Pal*. But so long as the question is regarded as one of mixture of the 
ds from both joint and separate propri by the maintenance of a common 
account or otherwise, this might not t the separate character of the property 
already acquired, as I have emphasised ; Mayne is specific that, here, the analogy 
of a trustee and a cestui que irust might not apply. Certainly, such mixture will 
raise a presumption with regard to the subsequent accretions from such mixed funds. 


With reference to the settlement by Narayana Iyer in favour of defendants 2 and 
4, regarded as gifts, learned Counsel for plaintiff-respondent cited certain decisions 
to show that the powers of a father or manager, while undivided, are very restricted 
in this respect ; on stronger und an individual cannot alienate his undivided 
share, or any portion thereof, de of gift. Baba v. Тітта», Rottala Runganathan 
Chetty v. Pulicat Ramaswami Chetty*, and Peramanayakam Pillai v. Sivaraman”, have 
been cited and relied on. As Ramaswami, J., pointed qut in Paloanna Nadar v. 
Annamalai Ammal’, the occasion for a valid gift and the degree to which the gift 
could be made by the father or manager of a joint family, are both circumscribed. 
This decision was followed by Veeraswami, J., in Stoagnana Thevar v. Udayar 
ТМмоат?. In Ranganathan v. Controller of Estate Duty!?, Srinivasan, J., pointed out 
that the father could not dispose of joint family property by gift or settlement, 
even to another member of the co-parcenary, prior to a division. Gifts in favour of 
daughters, particularly with regard to occasions of their marriages, stand, of course, 
on a different footing. I do not think it is necessary to proceed further into these 
aspects, for I find myself in entire agreement with my learned brother with regard 
to the ns or scttlements in favour of the daughters, the degree of accountability 
of the defendants in the suit, and the extent to which they could, in equity, advance 
claims for improvements made bona fide in pursuance of the partition. 


Finally, I might make a brief reference to the question of re-opening of the entire 
partition on the ground that it was not [бола fide and that it was unequal. Since 
we are holding that valuable items, which were partible, were erroncously claimed 
by Narayana lyer as his self-acquisition and made the subject-matter of separate 
settlements, it would be clear that the partition effected by him, in regard to what 
was admittedly joint family estate, was, in any event, imperfect and partial. The 
question is, whether that partition was not bona fide, and was so unequal as to 
necessitate the коро of the entire ition in the manner in which the learned 
trial Judge (Sub yam, J.) has directed. The twin criteria of bona fides and 
inequality have been applied to the facts, in several decisions of this Court. It is 
sufficient to refer to Kandasami v. Doraisami!!, and Lakshman Dada Naik у. Rama- 
chandrg Dada .Naik13. Shiv Dayal v. Ram Fiwava}?, may also be cited as well as Raina 
Bai v. Bhola Deo.14 On the facts of the present case, I would agree that, even 
apart from this 1 question, the only practicable course, and the course most in 
consonance with the interests of justice and convenience of parties, appears to be 
that adopted by the learned trial Judge in re-making the entire partition. This 
does not mean that the concerned parties will be precluded from pressing equities 
іп their favour ; for instance, to the extent to which the share of Narayana Iyer 
could be di of, his sons, who are settlees, may claim those allocations, and also 
claim that their shares may be localised, as far as could be done with justice to the 
claims of others like the plaintiff, in properties:settled upon them. But these are 
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refinements, into the details of which I need not enter ; further, they have been 
adequately dealt with by my learned brother in his elaborate judgment. In any 
event, such a partition, which excluded very valuable properties upon what seem 
to be a deliberately erroneous claim, cannot be characterised as entirely bona fide 
or strictly equal. 


With reference to the arguments advanced on behalf of the 18th defendant 
by Mr. M. S. Venkatarama Ayyar, and the matter of accounting, I do not think 
that any separate treatment of these aspects by me is called for, in the light of the 
findings furnished by my learned brother in his judgment, with which I agree. 


Before р with this j ent, I certainly desire to express our indebtedness 
to learned Counsel on both Persi the panum of lucid and painstaking argu- 
ments during the course of a protracted hearing. 

Natesan, 7.—These appeals arise out of proceedings for partition of the proper- 
. ties of a Hindu joint family whose ancestral home is in Palghat, Malabar district, 
now part of Kerala State, and whose properties are to be found in the States of 
Madras and Kerala. The principal parties to the suit are P. S. Narayana he 
belonging to a family of six generations of money-lenders, and his four sons. c 
pedigree hereunder gives the history of c family. (Pedigree—attached 
separately.); see pages 484 and 485. 


Ramachandra Iyer, the third son of Narayana Iyer, instituted one suit for parti- 
tion, O.S. No. 36 of 1950, in the Subordinate Judge’s Court, Kozhikode, and the 


eldest son, Easwara Iyer, instituted another suit for partition of the same properties 
on the Original Side of this Court. The latter suit was numbered as С.5. No. 367 of 
1950 and the suit instituted in Kozhikode was transferred to the Original Side of 


this Court, to be tried along with C.S. No. 367 of 1950 and numbered as C.S. No. 474 
of 1950. The parties will hereafter be referred to with reference to their ranksin C.S. 
No. 367 of 1950 instituted on the Original Side of this Court. The second defendant 
and his two sons have preferred theap O.S.A. No. 74 of 1959, ‘against the decree in 
C.S. No. 367 of 1950. Tht appeal by the 2nd defendant against the decree in the 
connected suit, C.S. No. 474 of 1950, is the other appeal, O.S.A. No. 75 of 1959. 
The plaintiff in C.S. No. 367 of 1950, to the extent the decree went against him, 
has preferred the appeal, O.S.A. No. 81 of 1960. O.S.A. No. 28 of 1960 has been 
preferred by the widow of the 4th defendant who died quens He with reference 
to the special claims put forward by her in the suit, O.S. No. $67 of 1960. O.S.A. 
No. 29 of 1960 is a connected appeal by her preferred against the decree in C.S. No. 
474 of 1960 to the same end. 


The contention of the parties in both the suits has been the same, and the pro- 
ies are dealt with in the judgment with reference to the schedules to the plaint 
in C.S. No. 367 of 1950. The plaintiff and defendants 2 to 4 are the sons of the first 
defendant. Defendants 5 and 6 are the sons of the 2nd defendant. Defendants 7 
and 8 are the sons of the 3rd defendant. The 4th defendant died in February, 1951, 
subsequent to his filing the written statement, and his widow, Annapurni Ammal, 
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was brought on record as the 18th defendant. The first defendant Nara 
Iyer died on 28th May, 1951, after filing his written statement, and his sons have 
recorded as his legal representatives. The plaintiff amended the plaint by addi- 
tion of ph 12 (a), claiming that, on the death of the father, his 1/5th share 
in the ыш ашу properties devolved on his sons, the plaintiff and defendants 2 and 
3, and that the plaintiff was, therefore, entitled to а 4/15th share in the joint family 
. pro ies. The second defendant filed an additional written statement, and, there- 
in, he denied the claim of the plaintiff to a 4/15th share, and pleaded that, under the 
will and codicil dated 18th April, 1943 and 14th March, 1951, respectively left by the 
first defendant, he was the sole executor and legates of all the assets left by the first 
defendant, and that the plaintiff had no right to claim a share of any of the properties. 
Though a will has thus been put fo in the written statement, the will has not 
been disclosed in the affidavit of documents or filed in the course of evidence, was 
not probated and had not been relied upon by the second defendant in these pro- 
ings. The case has been stated and discussed and rights claimed and adjudi- 
cated without reference to any will or codicil. 


Narayana Iyer is the eldest of five brothers and the son of Samu Patter who died 
in April, 1925. Samu Patter’s brother, Appu Patter, died in 1900 itself. In the 
larger joint family to;which Narayana Iyer belonged, the partition of the joint family 
properties was taken up in 1932 and was finalised in 1939 by а registered deed of 
partition dated 9th September, 1939, evidenced by Exhibit P-4. The two sons of 
Appu Patter then living, his two grandsons by the pre-deceased son Eswara Iyer, 
the son of Venkatarama Patter, the younger brother of Samu Patter, and Samu 
Patter’s five sons were the parties to hat partition. In view of the vastness of the 
properties and large business dealings, considerable time was taken in effecting 
division. But, it must be stated that the division was made in an atmosphere of 
cordiality and compromise. 'The parties had the assistance of one T.G. Ramaswami 
Iyer, a retired District Judge, appointed as arbitrator, and threejof their family 
lawyers as advisers. Even during the progress of the partition in the er joint 
family, which was proceeded with in stages, from about 1938, the relationship bet- 
ween the plaintiff and his father got strained. Letters between Narayana 

yer and the plaintiff, and, under Exhibit P-5, dated 13th January, 1940, the father 
intimated the plaintiff that they would cease to be joint thereafter and that the plain- 
tiff would have his rights as divided member satisfied by division by metes and 
bounds. 'The father proceeded with the division of the properties, purporting to 
exercise the power of the father to enforce division, and sent a memorandum of 
division to each of his sons on 12th February, 1940. This was later followed up bya 
istered deed of partition, Exhibit P-1 dated 26th October, 1943. ‘In effecting 
this partition between himself and his sons, the father retained to himself immovable 
properties, cash, outstandings and securities of considerable value which were in his 
name, claiming them as his self-acquisitions in which his sons had no interest. 
He purported to divide only the properties which were allotted for his share in the 
partition of the larger joint family, and, here also, he claimed that, in respect of the 
properties allotted for discharge of debts, to the extent he had discharged joint family 
debts, by payment of cash, the cash was out of his separate funds, and to that extent 
he could appropriate the family properties. This partition, it must be stated, was 
accepted by the 2nd and 4th defendants without demur. The evidence shows that 
the third defendant remonstrated at first, but was later made to submit іо the parti- 
tion. He sought an exchange of one of the properties allotted to his share with 
another, and got it. The plaintiff repudiated this partition wholly and declined 
to accept in discharge of the amount due to him from the larger joint family the 
propery which his father allotted. Не filed the suit O.S. No. 1 of 1940 on the file 
of the Subordinate Judge’s Court, Palghat, for recovery of the amount Rs. 27,653 
impleading all the members of the larger family and the decree Exhibit P-10 passed 
on 20th July, 1943 was satisfied by payment by Narayana Iyer. In this suit the 
third defendant has joined the plaintiff in impugning the partition’as unequal and 
unfair. The 2nd and 4th defendants in these pe affirmed the partition 
and stated that they had taken possession ofthe properties allotted to their respective 
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shares by their father in 1940. They have gained substantially by their submission 
to their father: being the recipients of considerable favours from him by way of 
settlement of valuable properties. 


The principal contest in the appeals is about the immovable properties claimed 
by the.father as his self-acquisitions and but for the settlements he made, it might 
not have been necessary for the parties to fight out to the last the issues as to the 
character of these properties. One of the valuable items referred to as the Nilambur 
forests or * Karulai Estate,’ items 210 to 282 of the ‘А ° Schedule to the plaint, 
the father had settled on the 2nd defendant and his sons by a registered deed Exhibit 
P-21 dated 21st June, 1949. By another registered instrument Exhibit P-22 dated 
80th November, 1949, he settled another very valuable property, a bungalow by 
пате“ Venkata Vilas,” in Madras in favour of the 2nd defendant and his sons ‘and 
the 4th defendant. Also a fixed deposit for a sum of one lakh in the Central Bank 
Ltd., that he had in his name, he divided into fixed two deposits of Rs. 50,000 each in 
the names of the 2nd and 4th defendants about the same period. ‘Three houses in 
the city, items 337, 338 and 339, he settled on his three daughters by registered 
deeds of gift dated 3rd November, 1949. It is these various settlements, ignoring 
completely the plaintiff and the 3rd defendant, that sparked off the simmering 
discontent and led to the institution of the suits by them. 


In the immoveable properties which the plaintiff claims as belonging to the 
joint family and set out in the * A’ Schedule, there is no dispute about items 1 to 171, 
as they have been specifically allotted at the partition of the larger joint family 
to the branch of Narayana Iyer. Items 172 to 282 also had been allotted at that 
partition to this branch, to enable Narayana Iyer to discharge the debts EE 
to about Rs. 90,000 payable by the larger joint family to his sons, that is, the plainti 
and defendants 2 to 4. There was a claim that these items were given to Narayana 
Iyer personally, subject to his liability to di the debts due to his sons. As 
regards the remaining items, 283 to 341, the claim by Narayana Iyer was that these 
excepting the items claimed by the second and fourth defendants were his self- 
acquisitions. The second defendant claims items 327 328 and 330 as his self- 
acquisitions, and the 4th defendant claims a portion of item 341, and extent of 29 

unds and 1,777 sq.ft., as his self-acquisition. There are some minor items in 
ispute like jewels and outstanding, which it is not necessary to set out here at this 
stage. 


The learned Judge of this Court, Subramanya Nadar, J., who tried the suits 
on the Original Side, in the main held that all the properties acquired by the first 
defendant and standing in his name as well as the items claimed by the second and 
fourth defendants are all joint family properties. He held that the gift in favour of 
the second and fourth defendants of item 336 is void. He also held that the gift of 
the Karulai Estate in favour of the 2nd defendant is void. The learned Judge, 
however, upheld the gift of the three houses, items 337 to 339 of the plaint ‘A’ 
Schedule in favour of the three daughters. The fixed deposits of Rs. 50,000 each 
in favour of the 2nd and 4th defendants were held not binding on the estate. 
Excepting the sums acknowledged to be due to the plaintiff and defendants 2 to 4 
on account of deposits made by them in the larger Joint family and undertaken to 
be paid by Narayana Iyer out of the properties allotted specifically for the purpose, 
all the other outstandings to the credit of the father and brothers in deposits or other- 
wise in the General Bank Ltd., which the father had started were held divisible 
between е and defendants 2, 3 and 18. The partition effected by the 
father inl followed up by the registered partition in 1943 was held void and not 
binding on the ШАША and 3rd defendant. The claim for improvements put 
forward by the second defendant with reference to the properties which he had 
taken possession of under the partition effected by the father, was negatived. The 
2nd, 3rd and 18th defendants were directed to render accounts of the profits of the 
pes in their respective possession from the date of division of status, namely, 

3th January, 1940. The learned Ju gave certain directions for the taking of 
accounts, and, the decree finally próvides for the division of the properties equally 
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between the plaintiff and defendants 2 and 3 and defendant 18 as the legal 
representative of the 4th defendant. 


The first question that calls for consideration in these appeals relates to the find- 
ing that all the immovable properties set out in the ‘A’ Schedule to the plaint are 
joint family properties. As would be seen presently, the family was one of the richest 
in Palghat and plenty of funds were available even to the junior members of the 
family. The normal presumption as to acquisition by individual members where 
substantial nucleus is established would apply, but difficulty arises in this case b 
reason of the fact that Narayana Туег had independent sources of income, whi 
cannot be considered to be negligible. Added to it, at the partition in the larger 
family, several items of properties in the name of individual co-parceners, including 
some of the disputed items, were considered as the personal property of their acquirer, 
and left out of consideration. 

Now, of the acquisitions prior to the partition proceedings in the main family, 
the first purchase in Narayana Iyer's name was a site at Purasawalkam, Madras, 
for a sum of Rs. 15,000in May, 1920. This property had later been sold by him 
in 1936 for a sum of Rs. 17,500 and the cash has been received by him. This 
alienation as such is not challenged. Next comes the acquisition of item 396 in 
the plaint ‘A’ Schedule, the bungalow ‘Venkata Vilas’ in Luz Church Road, 
Mylapore. It hadbeen purchased in 1920 for а sum of Rs. 50,000, and improve- 
ments had been made to it estimated at Rs. 10,000 within about six months after 
the purchase. The site on which the buildings items 337 to 339 stand was purchased 
in December, 1920 for a sum of Rs. 17,500. Also portions of the site of item 329 
was acquired for small sums in 1926 and 1929. 


. The principal contention raised by learned Counsel appearing for the 2nd 
defendant in these appeals is that, as to the partition in the larger family these 
acquisitions had all been considered to be not joint family properties, the plaintiff 
can have no claim to these properties as properties of the family. Now when the 
larger joint family was joint, properties had been purchased not merely in the name 
of Narayana Iyer, but also in the names virtually of all the members in the several 
branches of the larger family. The plaintiff, in his evidence, has spoken to the 
investments in the names of several members of the family. The second defendant 
admits in his evidence that the majority of the members of the family had properties 
in their names, and that, if cash investments by the members were also taken into 
account, all the members of the larger joint family had investments in their individual 
names. It is also clear from the evidence that few of them had individual sources 
of income, apart from family funds. At the partition of the larger joint family, 
the members that, except where an investment in the name of a member was 
- expressly stated in the accounts of the | family to have been made for the family 

out of the common funds of the family, the properties in the individual names were 
not to be brought into the hotchpot for the division among the members of the 
family. Such property would be taken by the individual as his personal property. 
Learned Counsel for the second defendant contends that, by reason of this agreement, 
the sons of Narayana Iyer are precluded from claiming a share in the properties 
held by Narayana Iyer at the time of partition in the larger joint family, and not 
taken into consideration at the partition. 

As already stated, this family was one of the richest in Palghat and a well- 
known firm of bankers in Malabar and in parts of Madras. The family had exten- 
sive transactions ; its banki business was spread over Malabar, Madras, 
Coimbatore and Madurai and was making good profits. The family had forest 
lands, wet lands and dry lands, tile factories and ginning and groundnut factories. 
There is also evidence of the family having carried on some business in pi : 
Samu Pattar, the father of Narayana lyer, had assumed charge of the ily 
business as manager in 1900, when Appu Pattar, died, and continued his hold over 
the family till his death in 1925 and during this period, the family was having, 
according to the second defendant, the .highest volume of business. During 
Pattar's time, the banking business went under the style of E. N. A. Samu Patter. 
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Even before Samu Patter died, the evidence shows that Narayana Iyer was actively 
icipating in the family concerns, though he had entered service in. the 

which subsequently became the Imperial Bank, Madras, in 1907. For some 
years he was in the Tuticorin Branch, later he was transferred to Madurai and 
from there after some years he was posted to Madras. He retired from the Bank 
in 1924, and in 1925 admittedly assumed de jure man ip of the joint. family and 
was in sole management thereaftcr. The second defendant admits that, between 
1925 and 1933, properties worth over.5 lakhs were acquired for thc larger family. 
After the division in status in the larger family, as the actual partition by metes and 
bounds progressed between 1933 and 1939, Narayana Iyer, the first defendant 
herein, was in management of the affairs ofthe 9 family by common consent ; 
and it is admitted that, during this period, about 4 lakhs worth of properties were 
acquired for the larger joint family. The ginning factory and tile works werc 
uired for the family during the managership of Narayana Iyer between 1929 and 
1931. All the new acquisitions for the joint family were the subject of 
partition under the 1939 registered partition (Exhibit P-4) in the main joint family. 
It will be seen from the records that as on 26th of August, 1932, the branch of 
Narayana Iyer had drawn from the funds of the main joint family a sum of 
Rs. 4,13,226-1-6, the branch of Appu Patter, Rs. 2,49,415-4-0, and the third 
branch (Easwara Iyer’s branch) Rs. 13,702-2-7. There is some evidence that the 
drawings, subsequent to the death of Samu Patter, by the branches became heavy, 
and the business was pep pee and this led to the branch of Easwara Iyer demand- 
ing partition by the notice dated 26th August, 1932. ` 


Ramakrishna Iyer, Nara Tyer and others, the ten members, of the three 
branches numbered in the pedigree, on 5th June, 1933, entered into the agreement, 
evidenced by Exhibit P-3, for partition of the larger family with the help of the 
arbitrator and advisers already referred to. Clause 3 of the agrcement refers to 
the resolving of the following disputes between the parties. 


(а) The contention of the first branch, that is, Appu Patter’s branch, that 
they are entitled to extra share, 


(b) The claim for extra remuneration by Samu Pátter's branch, and 


ү The decision as to how the drawings from the family funds till that date 
should be adjusted. 

Under the agreement, the first and second branches abandon their claims for extra 
remuneration. It must be noticed that these two branches have been particularly 
responsible for the large acquisitions of the family. Evidently a quid pro- 
quo was found in other provisions. As regards the withdrawals by the three branches 
~-withdrawals by Narayana Iyer’s branch being the heaviest and Appu Patter’s 
coming next—it was that the, withdrawals from the family till 26th August, 
1932, should be treated as common and joint family drawings andas common 
се for the family. The next important clause (clause 6) їп the agreement 
runs thus: i р 


"ET ' 
“ Except in tho case of properties purchased in the name of individual members for conveni 
бы dumis found in the Jodi y business account books, the other properties standing in the SE 
individual members arc their private (swakaryam) properties and are not liable to division. ” 


The dictionary mcaning of the word * swakaryam ' is personal property, ‘ private 
affair.’ ision is made for the inter se division of the propertics allotted to the 
respective branches among the members of the branches. It will be scen that 
Narayana Iyer and Mis brothers each get 1/15th share in the joint family properties. 
The agrecment also provided that the mem may have their own separate business 
pending completion of the partition, The partition was proceeded with by the 
parties smoothly, and in 1934 there was a division of the immovable properties 
then available, parties entering inte separate possession of their shares. The 
parties avoided even an award and a perusal of the registered partition deed dated 


62 
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9th September, 1939 [Exhibit P-4) shows the friendly manner in which Һе senior 
members of the family had proceeded with the partition and avoided any wasteful 
litigation. In fact, the very agreement, Exhibit P-3, states that they had been 
advised by friends and well-wishers that, if the disputes were not amicabl тебеа, 
there was likelihood of huge loss' and hardship to the family and big litigation 
cropping up. Due notice was taken of the fact of difficulties in allotting equal 
shares in the immovable properties and disparities in the allotments were adjustcd 
according to the satisfication of the concerned parties. The deed recites that 
accounts had been taken of all the immovable properties belonging to the joint 
family and divided. At the ultimate partition, they had divided the properties 
into 9 shares, instead of providing for subsequent division inier se in the first and 
second branches. Provision was madc for os у of the debts due to Narayana 
Iyer’s sons from the common family, and immovable properties of the common 
family were sct apart for thc said purpose and placed in the possession of Narayana 
Iyer. They are items 172 to 283 in Schedule ‘A’ to the plaint; and comprised in 
the ‘J ’ Schedule of the partition deed. The partition deed provided that, excepting 
as the provision for thc male children of Narayana lyer, the other debts 
payable to the children, sisters, wives, etc., of the respective sharers should be dis- 
charged by them out of their respective shares. 


It will be apparent from the above proceedings relating to the partition in 
the larger family that not merely the members of the branches of Appu Patter and 
Easwara Patter, the sole survivor of the third branch, but also the other members 
of Samu Patter’s branch, that is, the brothers of Narayana lyer, gave up their 
claim to share in the properties and funds that stood in the name of Narayana Iyer 
at the time of partition in the larger family. It is relevant in this connection, to 

int out that, shortly after 5th June, 1933, two of the brothers of Narayana Iyer, 
Iyer and Ananthanarayana Iyer, placed difficulty in the way of the amicable 
artition and this dispute was a matter of separate settlement between Narayana 
bes and the two younger brothers, Narayana lyer agreeing to pay each of them 
a sum of Rs. 15,000 with interest at 74 per cent. at the time of the final partition. 
On this, they disclaimed all interest over what Narayana Iyer claimed as his self- 
acquisitions, This settlement between Narayana Iyer and the two brothers is 
evidenced by Exhibit D-7. This settlement is also the subject of reference and 
recording in the int-rmediate partition agreement between the 10 members of the 
joint family (Exhibit D-44) dated 22nd August, 1934. 


- But the fact that the members of the larger family, while settling their affairs 
not to bring into the hotchpot the acquisitions in the name of one or other 

cof the members unless it had been shawn as acquisition for the family in the pu 
„family accounts, cannot Бу itse f conclude that the properties thus left out had been 
acquired by the members with their.separate earnings and not with funds drawn 
from the joint family. The reasons which prompted the members of the main 
family not to probe into the acquisitions by the several members may be manifold. 
"That all the members.. of the, family had properties in their own names or at least 
cash investments of large amounts, is a matter of evidence. We do not have any 
evidence as to how the paddy income was divided and employed. It may be that 
the drawings were more or less equal, and according to rone if all aspects of the 
frnatter were taken into consideration, and the difficulty of bringing the other assets 
into the hotchpot might have been felt by the members, since each had his own 
uisitions. ere thc investments were in cash, all the investments may not 
get disclosed and those whose investments were in immovables would be at a 
disadvantage. Appu Patter and Samu Patter, and in later days Narayana Iyer, 
had done much to.swell the estate. The family owed notea little to them and 
special claims were advanced on this basis. These considerations might have weigh- 
cd with the heads of the branches in not ‘pressing for putting into the hotchpot 
the properties held. by the individual members of the branch. Thé- partje were 
evidently advised that insistence on such full, disclosure might lead to interminable 
disputes. The income from some of these properties and investments held by 


T] VENKATASUBRAMANIA IYER Y. EASWARA IYER (Natesan, J.). 491 


individual members might not have been brought into: the joint family chest and 
assessed to income-tax in that manner and they might have escaped assessment as 
individual income also. It may be that the value of the estate to be divided and 
the share allotted to the parties as per the record would swell up considerably if all 
the properties were brought in and: the parties might have thought of avoiding the 
same. It is a desire for secrecy—it is contended—that led to the payments to 
Ranga Iyer and Ananthanarayana Iyer being shown as amounts due to them for 
Var inai and due to their mother. I respectfully agree with the remark of 
the learned Judge at the trial that it was a wise decision on the part of the members 
of the family not to disturb the apparent titles as regards the properties and funds 
held by individual members of the larger family. But, as observed by the learned 
Judge, this does not lead to the conclusion that the properties or funds held by 
the individual member had been acquired as a result of his own separate exertions 
or out of his separate resources so as to disentitle his own son to a share in those 
properties as member of his immediate branch of the co-parcenary. 

The matter will have, therefore, to be considered independent of the provision 
in the partition а ent of the main joint family. One view could be, that 
acquisitions made by Narayana Iyer were out of the drawings from the joint family 
or other joint ily income and would, therefore, be joint family properties of 
the larger joint family itself. Substantial and adequate nucleus could be shown, 
and in fact, as would be seen presently, has been established. As such the acquisi- 
tions could have been claimed by the main joint family itself as acquisitions of the 
family. But the members of the larger joint family would now be precluded from. 
claiming any interest in the same. They renounced all their claims or interest 
therein, each member of the larger joint ily relinquishing his claim against the 
properties in the hands of the other members. It is a case of mutual or cross releases. 
As the several members who participated in the partition were only representing 
their own branch and were not there in their individual capacity, the relinquish- 
ments would enure in favour of not only the members, who actually participated 
in the partition and accepted the relinquisliment but their children also. As each 
member gave up a ар claim against the other members in consideration of 
their not claiming the properties in his individual name, the release should be 
deemed (о have been acquired at the expense of giving up a claim for a share in 
the properties in the hands of the other members of the family. Thus viewed, all 
the properties in the names of individual members would, as between themselves and 
members of their immediate family, be partible joint family properties. 


Another way of viewing the matter is to regard the acquisitions of each member 
as acquisitions for his branch. It should be noticed that, without being properties 
liable'to be thrown into hotchpot in the division of the properties of the larger 
put family, it was possible for Narayana lyer to acquire properties for himself and 

is children, that is, to have properties separately for his branch. Narayana Iyer 
could have invested savings out of the drawings from the family chest and other 
funds of the family that passed through his hands, the larger family not expecting 
him to account for the same. Of course, there із no question of any misappro- 
priation as other branches were also making such acquisilions. Again, 
-Narayana Iyer who had independent income, might have mingled the finds and 
acquired properties with funds thus mixed and mingled. Ex facie, these acquisitions 
will be the joint family properties of Narayana Iyer's branch. 


The contention of learned Counsel for the second defendant that Narayana 
Iyer's branch by itself could not hold joint family PEU when they are not also 
‘the properties of the larger family, is not tenable. e partition proceedings in 
the larger joint family may be some evidence of the fact that there are no а 
ties of the joint family, but it does not preclude the members of the imm iate 
joint family showing that, as between them and the head of their branch, the other 
roperties were joint family properties. That separate branches as corporate 
Bodies could hold joint family property in a larger joint family, is well establi.hed 
by decisions. The leading case on this'rubject is the decision of Bashyam Ayyangar, J., 


492 THE MADRAS LAW JOURNAL REPORTS, [1966 


sitting with Arnold White, C.J., in Sudarsanam Maistri v. Narasimhulu Maistri! 
setting out the Mitakshara conception of a Hindu family, Bashyam 
Ayyangar, J., observed : 


** According to the above conception of a family, there may, of course, be one or more families 
all with one common ancestor, and each of the branches of that family, witha separate common 
ancestor, . 

As regards the property of such family, the ‘ unobstructed heritage’ d ing on such family, 
with its accretions, 1s owned by the fen as a corporate body, and one зды. het ee of that 
family, each f. a corporate body within a larger corporate body, may possess separate ‘ unobe- 
cage heritage’ which, with {ts accretions, may be exclusively owner by such branch as a corporate 

у. | 

The main family and its branches may possess joint ty not operation of law but 
iho n act of parties. [ерау acquired without the aid of joht ее Brun by onc or more 
indivi Pr members th ;—whether they belong to different branches or to one and the same 
branch of the famil act of parties be incorporated with the joint the main family 
or of one of its braces vena stra dps REO phe рт to the fealty wea vols (Vide Redhabai 
у: Nanarao* or to one of its branches c Kunbatka v. iti Mammi Hajee® аз a corporate body. 
Even if the undivided family is not possessed of any nucleus of property which has come to it as © un- 
obstructed heritage’, it may be that, by act of parties property acquired jointly by all the members 
or separately by one or more members thereof, can be impressed with the character and incidents of 
unobstructed heritage joint property belonging to the main family or to any of its branches, су 
devolving by inheritance аз ‘ obstructed heritage ' on all the members of joint family Vide С ; 
v. Ghi i“ or upon any опе of them, may likewise be impressed with the character of joint family 
property. Butso long аз а family remains an undivided unit, two or more members thereof—whether 


they be members of t branches or of one and the same branch of the family—can have по! 
existence аз а separate independent unit ; but if they comprise all the members of a branch, or of a 
sub-hranch, they can form a distinct and te corporate unit within thc corporate unit and 


hold property as such. Such property ma the self-acquisition or * obstru heritage ’ of a pater- 
nal ancestor of that branch as distinguished from the other branches which property has come to 
that branch and that branch alone as ‘ unobstructed heritage’ ; or it may be the self-acquisition of 
one or more individual members of that branch, which by act of parties has been impressed with the 
character of joint property, owned by that branch and that branch’alone, to the exclusion of the other 
branches, " 


In Bhagwan Dayal v. Reoti Devi®, the Supreme Court has affirmed the position, 
Subba Rao, J., stating the legal position thus: 


“ По-рагсспагу is a creature of Hindu Law and cannot be created by t of partics except 
in the case of re-union. It is a corporate body or a family unit, The law recognises a branch of 
the family as a subordinate te body. The said family unit, whether the larger one or the sub- 


ordinate one, can acquire, hold and dispose of family property subject to the limitations laid down by 
law. Ordinarily, the manager, or by consent, express or implied of the members of the family, any 
other member or members can on business or acquire property, subject to the limitations laid 
down by the said law, for or on behalf of the family. Such business or property would be the businots 
or property of the family. The identity of the members of the family is not completely lost in the 
family. One or more members of that y can start a business or property without the 
aid of tho joint family property, but such business or acquisition would be his or their acquisition. 
The business зо started or property so acquired can be thrown into the common stock or blended with 
the joint family property in which case the said rty becomes the estate of the joint family. But 
he or they need not do so, in which case tho mid p would be his or their sclf-acquisition, and 
succession to such property would be governed not by the law of joint family but by the law 
of inheritance.” В 

Before examining in detail the nature of the acquisitions made by Narayana 
Iyer, which commenced in 1920, we may, at the outset, set out the extent of the 
wealth and resources ofth» family, whose affairs Samu Pattar, the father of 
Narayana Iyer, was in management till 1925 and in which Narayana Iyer him- 
self participated actively till he assumed sole management in 1925. 

[ 


* + k 


Since the acquisitions of Narayana Iyer in this case start from 1920 when he was 
only a junior member of the family and they are in three distinctive periods, the scope 
of enquiry will also vary according to the periods of acquisition. The first period 
is the period during which Samu Patter was in management, that is, till about 
ee ee 


1. (1901) LLR. 25 Mad. 149 at 154: 11 4. LLR. 7 Mad. 458. 
MLJ. 353. 5. (1962) 1 8.C.]. 848 : ALR. 1962 S.C. 287 
2. (1878) LL.R. 3 Bom. 151. at 904, 


3. (1884) LL.R, 7 Mad. 458, 
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October, 1925. From 1925 to 13th of January, 1940, is the.second period when 
Narayana Iyer was the manager of the joint family. Till August, 1932, he was the 
manager of the entire joint family. "There is a division in status in the larger joint 
family in August, 1932 and the partition in this family progressed till it was finalised 
in 1939. But, right through the period, he копле be the manager of his own 
branch. The acquisitions after the partition in his branch in January, 1940, would 
have to be considered from a different angle and this will be the third period of 
acqusition, 


The legal position as to acquisitions by members of a family like the one under 
consideration is clear. The family was one, to whose members fluid resources were 
easily available. The evidence shows that members drew cash from the family 
chest for the mere asking and, as regards Narayana Iyer, even during the period 
of his father's management, he need not even ask, it was available to him for taking 
at his will. When a co-parcener secks to prove that an acquisition made by a mem- 
ber is partible, the first task is to show that, at the relevant time, the joint family had 
nucleus ample enough to enable the acquisition. Tf in this he fails, the person in 
whose name the property stands need not prove out of what funds he acquired the 
property ta establish that it isimpartible. It is well settled that, if in fact on the date 
of acquisition by a member of a joint family of any particular item of property the 
joint ily Bad эйтсе resources with the aid of which the property in question 
could have been acquired, the property should be presumed to be acquired out 
of the joint шу йш and so ible property of the family. Of course it is 
only a presumption ; the person claiming the property as his own could show the 
contrary and establish that the acquisition was without the aid of joint family pro- 
perty. 


In 4 ami v. Suryanarayanamurthi!, the Judicial Committee stated the legal 
position thus : 


“The Hindu Law upon this aspect of the case is well settled. Proof of the existence of a joint 
family does not lead to the presumption that property held by any member of the family is Joint, and 
the burden rests anyone asserting that any item of property is joint to establish the fact. But 
where it is ished that the family possessed some joint property which from its nature and relative 
value may have formed the nucleus which the in question have been acquired, the 
burden shifts to the party alleging self-a ition to establish affirmatively that the property was 
acquired without the aid of the joint family property." 

Vide also Srinivas v. Narain’, and Amirthalal v. Surath Lal3. 


In the case of a junior member, it may be open to him to show that, even though 
the joint family had ample nucleus, the funds were not at all available to him. In 
the case of a manager of a joint family, the burden is heavier. If a manager of a 
joint Hindu family in charge of adequate funds claims that the immovable! property 
which had been acquired in his name was acquired by him out of his separate asscis 
the burden of proof lies heavily on him to establish his claim. It is needless to poin 
out that the manager as the head of the family has control over the income and ex- 
penditure and he is the custodian ofthe surplus, ifany. In Mallesappav. Mallappa 
Gajendragadkar, J., (as he then was), delivering the judgment of the Court, observed: 


СО in our opinion, there is no doubt that where a manager claims that апу immovable 


I Pu been acquired by him with his own separate funds and not with the help of the joint 
mily funds of which diee ныр Аршта it is for him to prove by clear and satisfactory 
evidence his plea that the purchase money proceed his separate fund. ¢ onus of proof must 


in such а case be placed on the manager and not on his со-рагселетв.” 


Before ini the contested items of acquisition, there is one ent 
advanced on behalf of the second defendant which may be dealt with immediately. 
‘This relates to the theory that acquisitions fram allowances made by the joint family 





І. (1948) 2 M.LJ. 138 : LL.R. 1948 Mad. 3. A.LR. 1942 Cal. 553. 

410 at 447. 4. (1962) 28.61.589 : (1962) 2 M.L.]. (8.0.) 
2. (1954) S.C.J. 408 : (1954) 1 M.L.J, 680: — 154 : (1962) 2 An.W.R. (S.C.) 154 : A.LR. 1961 

A.I.R. 1954 S.C. 379. S.C. 1268 at 1273. 
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without liability to account for the balance, or, as put for the second defendant, 
acquistions out of the savings from the maintenance allowance provided. by the 
manayer to a member of the family are his personal property. 


* 7 * * ж 


In the absence of complete accounts, from the few accounts produced, it is difficult 
to agree with- the contention of the second defendant that the drawings against 
Narayana Iyer's branch represent only maintenance allowance and the amounts 
spent on occasions Jike marriage, Deepavali etc. 


* The рынан without any qualification that an acquisition from the savings 
of the joint ily income given to the acquirer by the manager without liability 
to account for any balance arising after he has maintained himself, will not be parti- 
ble property, is too broadly stated. No doubt, as between the other members of 
the family and the branch of the acquirer, the property would not be partible; but 
the character of such acquisition in the hands of the acquirer vis-a-vis his male 
children would not be the same. The cases particularly relied upon, Ramayya v. 
Kolanda! and Latchandhora v. Chinnavadu?, are all cases where claim for shares іп 
such acqusitions was made bythe other members ofthe family, and not by ,the 
children of the acquirer. The proposition, as set out in Principles of Hindu Law, 
Mulla, 12th Edition, at page 354 is : ‘ ' ^ 

“Tt is competent to the manager to allot to any individual member a portion of the family pro- 
perty to enable him to maintain himself out ofiteincome. Any savings out of the income and invest- 
ments of such savings will be the separate property of the member.” | 
Reliance is placed by Mulla for this proposition on the decisions in Bengal Insurance 
and Real Property Co., Ltd. v. Velayammal*, and Ramayya Goundan v. Kolanda Goundan?. 
The former case related to a case of insurance policy and proceeded on the presump- 
tion that, where an assured is shown to have money available from private as well 
as joint family source, the ршн for Ше would be paid for the man’s own money. 
The question that had to be considered in that case was as to who was entitled ta 
the insurancé money—whether the widow of the assured or.the undivided younger 
brother of the assured. On behalf of the brother, it was contended that only one 
premium had been paid, that it was furnished from the joint family funds, and that 
the policy money should, therefore, be regarded as acquisition for the joint family. 
It was also contended that the assured, as the elder, was by right the manager, and 
that a manager could not take money from the family funds for his own aggrandise- 
ment. Their Lordships left the question open as to what would have been the 
position, had the assured been the managing member of the family. The evidence 
in that case showed that the mother was managing the property of the family, and 
that she used to pay money to the assured for his personal expenses. She had 
stated that she paid him а sum of Rs. 175 for insuring his life. А question was 
mooted as to whether any profit made out of money paid to a member of a joint 
family by the manager for his personal use which he is free to spend as soon as he 
receives it, must, because bs chooses to invest it for some purpose which is clearly 
not intended for the benefit of the family, be dsemed іо be a family acquisition. 
Their Lordships, following the decision of the Privy Council in Lachmessar Singh v. 
Manowar Hussein*, observed that a profit made by the member of a joint famil 
from the enjoyment of joint property without detriment io it is his separate self- 
acquired property. They observed further : 

“ When money is given to a member of a family by the manager from family funds to be spent 
by lim for his personal use, it seems to us that any profit made by him can hardly be said to be in 
detriment of the joint property. "' А 


Аз already stated, the decision in Bengal Insurance and Real Proparty Co., Lid. v. 
Velayammal?, was actually based upon the fact that the assured had other source 


© 1. LLR. 1910 Mad. 322: (1939) 2 M.L.]J. 3 ILR. 1937 Mad. 990 at 1092.. 
639. 4 4:, (1891) LL.R. 19 Qul. 253 : LR, 19 LA. 
2. ALR. 1963 А.Р. 29. 48. 
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of income, there being evidence thathe was borrowing money from, other.persons. 
Whatever it may be, the money in that case was given for the personal usc of the 
acquirer by the manager. It was not for the branch of the acquirer or his family. 
The claim was made as against the acquirer by his brothcr. In my view, this 
makcs a distinction. It must be noted, however, that in Рабдан Kus: v. Sarangdhar! 
it is observed thus: 

** We are also of the opinion that there no proposition of law by which the insurance policies 
must be regarded as the separate property of the co-parcencrs on whose lives the msurance is cffected 
by а co-paicenary, and that the proceeds of an insurancc policy do not belong, to the joint family.” 
Their Lordships further observed : 

Hnc n but the question 13 not whetha: Ram Ran Vijaya Sinha took out the policies for the 
benefit of his own family but whether he did s0 without detriment to the joint family funds. Ifit was 
the latter, then anything obtained with the joint family funds would belong to the joint family, and 
this is the result in view of our finding that it was Ше Jomt family which had paid for these policies 
and not Ram Ran Vyaya Sinha individually. ” do. 
With reference to insurance polices, this Court has, in Venkatasubba Rao v. Lakshmi- 
narasamma*, laid down that, having regard to the modern social conditions and the 
growth of individual consciousness in marked contrast to thc more corporate out- 
look of carlicr days, the general presumption must be that the amount of the policy 
belongs to the assured as his separate property and does not become а joint ily 
asset, It is observed in Naruppd Goundar v. Palani Ammal?, referring to the above 
case, that no general proposition can be advanced in the mattér ofan insurance 
policy of a meniber of co-parcenery and cach case must be dealt with in accorr 
dance with the circumstances surrounding it. > 


In атауға Goundan v. Kolanda Goundan‘, cach onc of the brothers in the family, 
as soon as he married, sét up family separately for himself, being given а portion of 
the family property approximating roughly to his share for his own exclusive enjoy- 
mént. The brothers began to cultivate and live separately and enjoy the lands allot. 
ed to them by the father. The allotments were reasonable portions of the family 
lands by way of a fair provision for maintenance. The plaintiff, one of the.brothers, 
Шашлы. partition of properties standing in the name оѓ the individual brothers 
as.also money outstanding in their names other than the original joint family pro- 

i It was contended for him that the Hindu Law stamps the savings derived 
from every portion of the joint property with the character of joint family property, 
во as to make them as such divirible among the members as the family propérty 
itself. Krishnaswamy Iyengar, J., observed: (at page 326): 

“Аз I have said, the joint family acting through the manager has made an allotmont'of property 
to thc member concerned in order that he шау maintain himself out of it without having to bring its 
yield into the family granary for common consumption. In such a case itis impossible to argue that 
the family could have intended to make the member accountable for the income of the, property зо 


allotted. The idea undoubtedly, when an arrangement of thu kind is made, із that, while, the corpus 
of the property should continue to remain joint, the income should exclunvely belong to and be at the 
disposal of the member concerned. ” 

The parties in that сазе belonged to the caste of Goundars, and it was noticed that, 
according to the undispued evidence in that case, in the community, as soon as a 
son married, he left the family residence, and set up family for himself and began 
to live separately with his wife in a separate house or the portion of house allotted 
io him by the father, or ceria of the family. Commensality ceased ; but no 
separation in estate followed. The judgment notices that it often happened that a 
portion of the family lands was allotted to the member in order that he may cultivate И and 
maintain himself, his wife and children out of its income (at page 324). ‘The property 
allotted to each brother for his maintenance was more or less his share which he 
would have got on a fair partition. Now it cannot be denied that if after there 
had been partition, acquisitions were made by working on the land, the acquisitions 
would be joint family property of the separated member as between himself and his 
children. It is well cstabilshed that sons, grandosons and great-grandsons in an 
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undivided joint family acquire vested interest in the income of the family also. It 
may be that, as between the brothers, the property having been exclusively allotted 
for the maintenance of one of them, the others can lay no claim to the savings ; but, 
* between the acquirer and his sons, these savings could in my opinion, be joint family 
property. When maintenance allowance is made to a member and his childern 
1f savings are made therefrom, such savings are at the expense of the children also. 
The acquisition is by use of joint family income. It may be that the father is not 
accountable to the larger joint family, because it is already accounted for by receiv- 
ing the amount for the maintenance of himself and members of his family. But 
he will have to account to the members of his own family, as they too have interest 
in the said income. The question in this form did not arise in Ramayya Goundan v. 
Kolanda Goundan!. Their ips in that case were concerned only with the 
heads of the four branches of the family. In the other decision relied upon by learn- 
ed Counscl for the second defendant Loichandhora у. Chinnavadu?*, also, this question 
did not arise for consideration. But it may be noticed that the junior members 
of the branches were also ties in that case, and the contention was that the pur- 
chase out of the savings of the income from the lands which the respective branches 
had taken for their maintenance would constitute self-acquisitions of the respective 
branches. | 

In the Principles of Hindu Law Бу Mulla, 12th Edition, at page 397, the learn- 
ed author specifies property acquired in the following 9 ways as separate property 
or self-acquired property of the acquirer : Я 

1. Obstructed heritage, that is the property inherited ая obstructed heritage 
by f Hindu from a person other than his father, father’s father or father’s father’s 
ather ; 


2. Gift—A gift of a small portion of ancestral movables made through affec- 
tion by a father to his male issue is his separate property ; 

3. Government grant ; 

4. Property lost to family and recovered by a member without the assistance 
of joint family property ; 

5. Income of separate property, and purchases made with such income ; 
Share obtained on partition by a co-parcener ; i 
Property held by sole surviving co-parcener ; 

Separate earnings of a member of the joint family ; and 

. Acquisitions made by means of learning now declared by the Hindu Gains 
of Learning Act, 1930, as the separate property of the acquirer. 

Maintenance allowance by the manager of a joint Hindu family to a junior 
member does not come under any onc of the heads of separate. property referred to 
above. The allowances are not provided simply on the favour of manager and, 
therefore, cannot come under.the category of gifts of small portion of the ancestral 
movables made through affection by a father to his male issue. In Mitakshara, 
Chapter I, section IV, referring to effects not liable to partition, the authar, com- 
menting on the text of Yajnavalkya, says: А 

“ The auth ins what t be divided : Whatever else is acqui th i 
himself, ЫЫЫ aeni to the fat an estate, as а present from а Bien edes i at nuptial, doc 


not appertain to the co-heirs, Nor shall he, who recovers hereditary property which had taken 
away, give it up to the co-parceners nor what has becu gained by science, ” 


Conn 


Verse 2 runs thus: 
" That which had been acquired by the co-parcener himself without any detriment to the goods 


of his father or mother ; or which has been received by him from & friend, or obtained marriage, 
shall not appertain to co-heirs or brethren .......... n К ш 


1. (1939) 2 M.L.J. 639: L.L.R. 1940 Mad. 322. 2. "ALR. 1963 A.P. 29. 
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Verse 6 is as follows: 3 — 

“ Here the * anything acquired himself, without detriment to the s costato’, 
must bo Seni enlace and itis i with cach member of tho sentence; what is 
obtained from a friend, without detriment to the paternal estate; what is received in i with- 
out waste of the patrimony ; what is redeemed, of tho hereditary estate, without eadi of 
ancestral ; what is gained by science, without use‘of the father's goods. Consequently, what 
1s obtain from a friend, as the return of an obligation conferred at the charge of the patrimony; ` 
what is received at a marriage concluded in the form termed Asura or the like; what is recovered, of 
the hereditary estate, by the expenditure of the father’s goods; what is earned by science acquired at 
Lol wealth; all that must be shared with the whole of the brethren and with 

е . « 
The ion “ without detriment to the father’s estate ” in the Ma bury is * Prthru- 
druvya Virodhena" ; the translation from the principles of Hindu Law by J. C. Ghose. 

The property Dune to a joint muy is ordinarily managed by the father 
or other senior-member for the time being of the family. The manager as the head 
of the family has control over the income and iture, and he is the custodian 
of the surplus, if any. So long as he spends the income for the family purposes, he 
is under no obligation to economise or save, and the family purposes are the main- 
tenance, education, marriage, srardh and other religious ceremonies of the copar- 
ceners and of the members of their respective families. If, for convenience’s sake, 
he himself takes the responsibility of realising the entire income of the family and 
maintaining the family members and he distributes the income of the family to the 
heads of the branches under him so that they may maintain themselves and their 
children, such an allowance cannot be deemed to be gift of the father or the manager. 
It is in discharge of his obligation to maintain the junior members of the family out 
Of the income of the-fanilly, In the circumstances, in my view, even though as 
between the manager who disburses among the heads of the several branches and 
énier se between the heads of the several branches none of the heads of the branches 
are accountable, they will hold the maintenance allowance received by them vis-a-vis 
their own children as income of the family and any savings or acquisitions therefrom 
would be joint family property vis-a-vis the members of the branch in question. ~ 

The aforesaid discussion answers the contention of learned Counsel for the 
second defendant that acquisitions from the drawings for maintenance could not 
be joint family property as between eee Iyer and his sons. But, on the facts 
of this case, this question does not even for decision. It has not been established 
that the drawings are just allowances by the manager for the maintenance of 
Narayana Tyer's branch and Narayana Туе had no other funds of the family apart 
from those drawings. 

At this stage it will be convenient to elaborate a little more on the private or 
personal resources of Narayana Iyer, already adverted to. He got employed on а 
salary of Rs. 100 per znonth in the Bank of Madras even in 1907 and at the time of 
his »etinement in October, 1924, he was drawing a salary of Rs. 1,175 plus house 
rent allowance of Rs. 100. He was Bill Manager for thé bank and he recommended 
the loans applied for by the constituents ; and the loans went up to several lakhs. 
"The case br the second defendant is that greatfül constituents paid Narayana 
Iyer large sums as presents. He states that sovercigns in hundreds used to be given 
to Narayana Iyer on occasions like Deepavali and New Year. But except the 
evidence of the second defendant, there is nothing tangible on which an inference 
could be made that substantial amounts running up to several thousands were receiv- 
ed by Narayana Iyer as presents. True Narayana І was occupying the post of 
Bill Manager and to recommend loans ; and, on his report d. ed sanction 
for loans on application by the constituents, a sinecure post from the point of view 
of the constituents. It may be that Narayana Iyer received certain mamool presents 
from constituents, more as compliments on occasions like New Year’s day, vali,. 
etc. According to the second defendant, Naray Iyer had gold barsYand silver 
bars, and the purchases were made out of the sale proceeds of the bars. There is no 
evidencë whatsoevér of Narayana Iyer converting gold and silver bars into cash and 
investing the sale proceeds and issuing cheques òn the funds thus secured as deposits. 
But, all the same, he admits that Safou Patter’s branch had no separate property 
of its own before 1934. According to the second defendant, strangers paid Narayana 
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Iyer for advice tendered. No constituent has been called;to depose that Narayana 
Iyer was being given hundreds of sovereigns as presents, leave out illegal gratifi- 
cations. There is no evidence of any large independent investment by Narayana 
Iyer. True, he was drawing a fairly high salary. Опе can also imagine that he 
must have been receiving some amounts and even sovereigns as mamool from consti- 
tuents and those who sought his advice in the matter e acquiring loans. But, in 
7 the absence of any evidence as to the quantum, it will be speculation and unsafe to. 
build а case of Narayana lyer being possessed of very large amounts as personal 
earnings. The utmost that can be said is that Narayana Iyer had independent 
resources of his own by way of salary and certain presents received from the consti- 
tuents. A line has to be drawn as to what could be readily imagined and what is. 
established by legal evidence. A member of an undivided family can certainly have 
separate acquisition of property for his own benefit from his personal resources, 
and keep it mmpartible between himself and his children. But, when it is established 
that substantial family funds were available to the member to make purchases or 
that he blended his earnings with the joint family assets, then the onus would be on 
the member to prove that the acquisition in.question was made wholly out of his 
own ings. c law as to blending is summarised in Hindu Law Principles and. 
Precedents by Raghavachariar, 4th edition, at pages 252 and 253 thus : 


“ Whether a person having control of the joint family property brings into his separate accounts 
or he brings his separate estate into the joint ity account, the effect is the same and the pro- 
perties become blended во as to P CAE property with all the incidents of joint family 
property. The real question for determination is what is the true conclusion to be drawn when. 

united by of close relationship and pone members of a joint family draw for the joint. 
expenses out of a fund enriched by other contributions. If they confuse the income of the Joint 
pus with the separate ones, their intention presumably is that the separate properties are to- 
treated as joint family опев........ The onus of proving such blending or t ing the 
separate into the joint stock, is, however, on the person alleging 1t and cannot be held to 
be disc by the mere proof of the existence of a common till ora common bank account if the 
accounts are clearly kept and there is no confusion of income. ” 


In Periakarupban Chetty v. Arunachalam Chetty,! Reilly, J., observed : 

** The fact that the manager of a joint family, who has his own separatc property, К mon 
which is the income of the joint property and money which is the income of his Олыс 
in the same box or the same money and cannot say of any coin to which income it belongs, indi-- 
cates nothing if he keeps separate accounts of the two incomes. Nor would paying both incomes as 

ived into the same account in a Bank by itself alter the position so long as he maintained, separate 
accounts of them. But if no separate accounts of receipts and expenditure under the two heads 
were maintained, or if the general expenditure for the support of the wholejoint famil were provided_ 
from the box or moncy bag or Bank account on a scale which exhausted the whole of both incomes or 
much exceeded the income from the joint family property for a considerable time, an inference or 
intention to surrender the separate rigbt to the joint family might ly be drawn in many 
cases, We cannot, however, appreciate the significance of an act until we know the circumstances 
in which it is done. Similar acts in different circumstances may have very different significance. ” 
This statement as to the law of the blending, as set out by Reilly, J., has been referred 
to with approval by, the Privy Council in Nut Behari v. Nanilal.4. 


The case of Suraj Narain v. Ratan Lal? is of considerable assistance on the facts 
of the present’ case. There, of the two brothers, Raj Narain and Ram Narain, 
Raj Narain practised as a Pleader at Lucknow. He was manager of the joint 
family. Ram Narain practised as Pleader at Hardoi, where he was very successful. 
and became a very rich man. During the time when Raj Narain was Karta and. 
after Ram Narain became Karta, properties were acquired at Hardoi in the names. 
of Raj Narain, Ram Narain, in the name of the son-in-law of Ram Narain and in. 
the names of others. Books of account of the family were kept at Lucknow, where 
Raj Narain lived ; but Ram Narain, who was at Hardoi acted as manager of the 
properties at Hardoi as well before and after he became the manager of the family. 
There was evdidence of his receiving money from Lucknow to make purchase of” 
an item of property, and he received income and made disbursements in respect of 


І. (1926) 52 MLJ. 571: ILR. 50 Mad. 3. (1917) 33 M-LJ. 180; LR. 44 LA. 201z 
582. 40 AIL-159 P.C. 


2 (19372 M.L.J. 114: A.I.R. 1987 P.Q. 61. 
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joint family property at Hardoi. But the purchases at Hardoi were made, to а 

extent, not with the joint family moneys but with fees earned by Ram Narain 
in his practice as a Pleader and the contest in the case related to these properties. 
The family was admittedly a joint Hindu family and possessed ancestral property. 
Their Lordships Осу (bane 163) : 
bon the Hindu joint family the law is that, while it is possible that a сеа of the jotht family 
s make te iriti nd and i i te * 
yetthe question whether he has dene ao dito be judged fom all ihe cocumstances of he eme ГОТ 
Their Lordships further observed (page 164) : 


“The position with regard to the private carnings of Ram Narain is this ; it has not been esta- 
blished that any circumstances existed from which it could be inferred that there was any joint family 
catate in the separate carnings of the four brothers, and it must be accepted that the of Ram 
Narain were moneys which he was at perfect liberty to use in any manner that he thought fit, At the 
same time, it would be quite consistent with the principle which regulates joint family estates that he 
should in fact have brought them into thejoint property and made them part ofthe whole. Th que- 
tion is : Has he done зо?” 

Their Lordships then referred to the manner in which accounts were kept. The 
accounts showed receipts from the professional income and receipts from properties 
which were admittedly joint family roperties. Their Lordships referred to the 
accaunt as an ‘ omnibus’ account. Tue entries showed certain payments of joint 
accounts, of revenue payments in respect of villages which were joint family property, 
of income received from such villages, of fees received for professional work as Pleader i 
of payments for the purchase of villages in the name of karta Raj Narain, and of 
paymentss for salary made to servants at Lucknow. A balance was struck of these 
incomes and expenditure from the mingled source. Proceeding, their Lordships 
observed at page 166 : . 

“Now there is nothing whatever to show that out of this account payments were from time to 
e transmitted to the joint family accounts that were kept at Lucknow, and this in their Lordships” 


Their Lordships commented on the fact that, apart from the omnibus book 
it was not shown that a separate joint property account was kept; and concluded 
that the books blended Ram Narain’s professional income with his receipts and 
payments on account of joint properties and thus afforded evidence upon the question 
under consideration. In Mayne’s Hindu Law, llth edition, the position is stated 
thus at page 350: 


. stes ене нра силе шшк о з куагы property do ну 
that а шап cannot spend his separate income for family purposes except at his peril. ere however 
no accounts are kept of the Joint income, the inference may in a proper case be made that what is 
claimed as self-acquisition was really made at the expense of the joint family. ” 

The case of Lal Bahader у. Kanhaiya Lal! has some similarities with the present 
case. The action in question was between the sons of ane Durga Prasad. Durga 
Prasad had two brothers when his father died. He was eldest and aged about 20 
at the time of his father’s death in 1849. In 1852 he entered the service of Govern- 
ment in Educational Department and ultimately was raised to Inspector of Schools 
ona of Rs, 750 at the time of his retirement in 1885, with a pension of Rs. 4,000- 
a year. Prasad got divided from his two brothers in 1886 and obtained 
certain properties for his share. Till his death in 1894 he lived with his sons as 
member of the joint Hindu family. He left two wills of his properties, contending 
that they were his self-acquisitions. The division was unequal and reasons were 

iven in the wils for the inequality. Bend one Men AU Hie 
рой, uestioned the dity of the wills, contending that all the properties 
were ances Their Lordships concluded that there were no properties of Durga 
Prasad which could be classi ая self-acquisitions according to Hindu , Law, 
observing at pages 254 and 255: А 
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“ It is admitted that Durga Prasad and his sons lived together as a joint Hindu family, and it is 
established that there was a considerable nucleus of ancestral property in his hands after the partition. 
Tho onus was therefore on the respondent to prove that his subsequently acquired proporty was his 
separate estate. How has the onus been discharged ? The most a lo evidence on the point is 
that contained in the books of Lakshmi Narain, a native banker of Bareilly, with whose firm Durga 
Prasad kept an account from 1866, the year of the partition, until 1884, when it was closed. These 
books were produced on behalf of the appellant, and the clerk who produced them said— I knew 

Prasad. He had an account with the firm. Thoincomefrom villages and pay used to be 
deposited. There was but one account.’ So far as their Lordships are able to form an opinion, this 
Appears to be a correct description, and it was not controverted by the learned Counsel for the 
respondent. The entries show that properties of considerable value were from time to time purchased 

via neu d that he did not in any way discriminate between the sources of his income, but 

b them all in one general account. There is oral evidence also that his sons when they 

€ of ago to carn their own living, gave the pay which they received to their father, with whom 

they lived and by whom they were supported. This is strong evidence that there was but one 

common stock of the whole family, into which each volun: threw what he might otherwiso 

havo'claimed as self-acquired ; that the property purchased by, or with the assistanco of, the joint 
funds, was joint property of the family, and not of any particular member of it.” 

No doubt, by merely mixing income from the joint family property with the 
income from the separate property, the corpus of the separate property does not 
ge i rated with the joint famil | puc As poin out in Mayne’s 

reatise on Hindu Law and Usage, 11 ition, at page 350, 

“the intention to benefit the famıly by spending the income of the separate property for family 

purposes cannot be converted into an intention to transfer the property itself to thejoint family. ’’ 
But, where the income from the joint family and the personal i are mixed 
together and acquisition made, such acquisition should normally be held to be joint 
family property. It is an acquisition at the expense of the joint family. At the 
very source there is blending. It is not a case of impressing an acquisition from 
separate funds with joint family. character later where there may room for 
ambiguity and difference of opinion. G 


Now the acquisitions of immovable properties whose character have to be 
examined, fall in the three periods as hereunder: The bungalow * Venkata Vilas ° 
item 336 of the plaint “А " schedule acquired on 12th tember, 1920, and the 
prope nes adjoining ‘ Venkata Vilas’ on which three bungalows, items 337 
to 339 were put up acquired in December, 1920. Item 329 was first acquired in 
1926 and added to later ; item 340 in 1934, items 283 to 325 and 326 in 1934 and 
items 330 to 333 usufruc mortgage right of the main family by assignment 
in 1999. ‘The four items 336 to 339 were acquired when Narayana Iyer was a 
junior member of the family. The other items above referred were all acquired 
after he became manager of the se eS Samu Patter’s death. Items acquired 
subsequent to the division in status in 1940 form a distinct category. 

* * » * * 


I agree, in the circumstances, with the inference of the learned Judge that 
Narayana Iyer did not regard himself as constituting a distinctive unit in regard 
to the holding of properties from the unit represented by the joint family consisting 
of himself and his sons. While there can no question as to the character of 
acquisitions made by Narayana Iyer after his father's death and when he became 
the of the joint family, as regards ‘ Venkata Vilas,” apart from the positive 
aspect of the evidence discussed already, one can hold that, at any rate, it is a purchase 
from the blended funds, ‘Fhe principle as to blending in its practical application, 
if I may вау #0 with respect, ia lucidly set out in the Head-note in Ghabaldas v. 


See ee ey and, working 
independently, makes largo extrinsic gains, which he keeps wholly distinct, he may treat the latter 
as hia self-acquisitions. But if he mixes his gains with his ancestral moneys, he cannot afterwards be 
allowed to scparate them by a mere account. ' ` : 5 ‘ 
К. ЙУ ; 2 ý - * at 
Where there is an indiscriminate blending of ancestral. with: self-acquired properties, what is 
purchased out of the aggregate result is ancestral _ SA i i К 


*: 
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Where after a man has made such money he comes in for a small addition ofa fixed and ascertaine 
able charatcer, which is ancestral and where he can account for the ture of it over and over 
again in maintaining his › ТЕ may lote its infecting character and deprive his sons of the right to 
insist that it has coloured all e rest of their father’s self-acquired property. ” 

The Отаман of Narayana Iyer's branch for the joint family in the later years 
were considerable. Whereas on the lst Clhitrai, 1931 the drawing was about 
Rs. 3,51,000, by August, 1932, it had swelled to over Rs. 4,77,000. No accounts 
are available as to the receipts and disbursements by Narayana Iyer during his 
stewardship of his immediate joint family. The inference is, therefore, irresistible 
that, even though Nara Iyer might have had independent earnings during the 
a ip in his dealings he has so mixed his earnings with the 
unds of the family as to destroy their self-acquired character. 

. — T shall now take up for consideration items 327, 328 and 330 of the plaint ‘ A* 
schedule which are claimed by the second defendant as his own personal acquisi- 
Pe + * * * * 

These acquisitions by the second defendant are after the division between. 
Narayana lyer and his sons which the second defendant had e without 
demur. The plaintiff alone repudiated the ition in its entirety. с 2nd and . 
4th defendants had entered into possession of their properties which the father chose 
to allot to them. ‘There is evidence that the 3rd defendant also took possession, of 
шр after some remonstrance. In such circumstances, the presumptions, 
of Hindu Law as, to acquisitions by members of the joint family cannot apply 
Even assuming that the partition e by the father was ineffective when chall 
on grounds of partiality, inequality and fraud, still it has brought about a division 
between the members of the ily. The father had power to effect the division 
in status and by metes and bounds. The shares had been allotted. ‘The question 
is not whether there has been acceptance of the division by all the members, but 
whether there is in law separation in estate and interest. It may Ье that the allot- 
ments may not stand scrutiny and there may have to be re-adjustment, but the 
1 effect of the partition as altering the status of the family cannot be undone. 

the division in status the joint family with its incidents comes to an end, 
erstwhile coparceners become tenants-in-common and the approach to the character 
of the acquisition has to be from that perspective. 

Amongst tenants-in-common where one tenant-in-common acquires property 
in his individual right, with no intention of making it common pro , the pro- 
perty will not be divisible. The second defendant ог 1st defendant tor that matter 
or the 4th defendant may have received the rents and profits of the share of the 
plaintiff or the 3rd defendant in the properties which were admittedly ancestral and 
divided by the father but the persons in ion did not become thereby trustees 
of the rents and profits so received on of the others who have not joined in 
the realisation of rents and profits. As noticed in Kennedy v. De Trafford! : 

“There is no fiduciary relation between ten&nt-in-common of real estate as such. Nor can one 
tenant-In-common of real estate, by leavi the management of the property in the hands of his co- 
tenant impose upon him an obligation of a fiduciary character. '' 

A co-sharer would continue to be liable to account for the rents and profits received 
by him in excess of his share ; but even if he fails to maintain se te account of 
his lawful share and is in possession of excess profits, the funds co ected by him do 
not get impressed with the character of joint funds. There is no trust in favour of 
of the persons who have not joined in the acquisition of the profits or in investments. 
Any puo acquired with such income would be the exclusive property of the 
acquirer others cannot claim any share in the property as such. Section go 
of the Trust Act has no application to such a case. In order that it may apply, it 
must be established that the party, against whom relief is sought, availed himself 
of his position and gains advantage by so doing, and that the advantage was gained 
in derogation of the right of the person interested in the property. P rn stand- 
his 


ing in & fiduciary position to another cannot, by taking advantage o position, 
1. L.R. (1897) А.С, 180. 
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gain exclusively for himself an advantage which he could not have obtained but for 
the position. There being no fiduciary relationship in this case, the purchases made 
by the second defendant and the 4th defendant which will be presently considered, 
cannot be regarded as acquisitions by parties availing th ves of their position 
and obtaining advantage in derogation of the rights of other sharers. In the 
circumstances, even if it is established that any of the acquirers had realised more 
than his due share of the profits from the common property and with such funds 
oe properties, he cannot be called upon to hold the property for the benefit 
0 rest. ‘There is no rule of Hindu Law which provides that the property which 
is acquired even after severance of joint family status, must be regarded as acquired 
for the family. It is only to the acquisitions of property by coparceners in copar- 
cenery that the rules as to sufficiency of nucleus, blending, throwing into common 
stock and impressing with the character of joint family property, etc., apply. 


Learned Counsel Mr. K. S. Sankara Iyer appearing for the plaintiff, referred 
to the decisions in Тшататта v. Venkatasubbayya’, and Ramabai v. Raghumaih*. The 
former was an action by a widow against the intermeddler with her husband’s estate 
who mixed up the moneys belonging to him with that of the estate and proceeded 
on the law well established that, where a trustee or a person who puts himself in 
the same position of accountability as a trustee, such as an executor de som tort 
by virtue of his intermeddling with the estate, is proved to have amalgamated 
moneys of the testator with his own, and especially if he can be reasonably suspected 
of having destroyed the evidence which would otherwise be available to séparate 
the two estates, then he is called upon to account for all sums that he to be 
his own and to prove his ownership of them. Where a suit is instituted against 
such intermeddler alleging that the property in question. belongs to the estate, the 
burden of proof is on the intermeddler to show that the property did not belong 
to the plaintiffs estate but to himself. The other case Ramabai v. Raghundih*, also 
relates to the case of an executor in the position of a trustee amalgamating the trust 
estate with his own, managing it as one unit and purchasing property out of such 
mixed estate in his own name. It was held that the presumption would be that 
the property had been purchased by the trustee out of the trust funds mixed up 
though it may be with his own property, and that, unless and until the trustee succeeds 
in establishing before a Court of law that no part of the trust property formed part 
of the consideration for the purchase of that property and he purchased it out 
of his own separate property or properties, he wo d not be able to claim the property 
as his own, ‘This line of cases have no application to the acquisitions by a tenant- 
in-common. 


Now between co-owners or tenants-in-common, as pointed out in. Xunjaysappan v. 
Unnaman? : ; 

“Ifa co-owner in posession of co-owacrship property acquires other property even with the use 
of co-ownership funds in his possesion, the acquisition will not perforce become co-ownershrp property. 
The acquirer’s obligation will only be to account for the co-ownership funds utilised by him. " 

The 4th defendant, under the sale deed (Exhibit D-87) dated 27th March, 

ig puces & portion of item 341 of Pepe © А? schedule, an extent of 29 
grounds and 1,777 sq.ft. The property been put up in public auction in 
exercise of power of sale under section 59 of the Т. er of Property Act on the 8th 
of August, 1943 and the 4th defendant the purchaser. He paid Rs. 3,000 
on the acceptance of the bid and the balance of Rs. 9,000 was paid by him on the 
21st of August, 1943. The learned Judge, in the absence of accounts, or documents 
showing that the 4th defendant was able to save Rs. 12,000 out of his earnings, 
held that it was purchased by Narayana Iyer in the name of the 4th defendant. 
"With respect, the approach to the question i» erroneous. This was a purchase 
a divided member of a joint family, and the burden is not upon him to establish 
rmatively that he had funds for a purchase by himself. It would no doubt 
suit the second defendant to take a neutral attitude with reference to the claim of 
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the 4th defendant who is now represented by his widow, the 18th defendant. The 
18th defendant has given evidence as D.W. 3. She was married to the 4th defen- 
dant in 1939. A dowry of Rs. 8,500 was given to her husband. A portion of the- 
dowry, Rs. 6,001 was put in fixed deposit in the General Bank in the name of her 
husband. She states that, pursuant to the partition, her husband took possession ОЁ 
the lands, allotted to his share, about 3/4th share in items т to 66 of the plaint ‘A’ 
schedule. According to her, the annual income from the 4th defendant's share 
of the lands was about Rs. 3,500, though at all times it was notso. The 4th defendant, 
with his wife, even after ‘the partition, continued to live with his father. There- 
fore, their separate expenditure was negligible, about Rs. 25 per month. The 
4th defendant had been employed as Cashier in the General Bank even before the 
marriage. His salary in 1936 was Rs. 35 and by ual increments, he was draw- 
ing Rs. 325 at the time.of his death. Narayana Iyer had been making allowance 
of Rs. 100 to the 4th defendant, and, according to D.W. 3, her husband was also 
buying and selling second-hand cars and tyres and also running a petrol bunk. 
He was getting roughly about Rs. 300 to Rs. 400 per annum from these sources. 
In cross-examination she has stated that ber husband did not put the entire income 
from paddy, business, etc., into the bank, but кері іё іп cash. The salary, no doubt, 
between 1940 and 1944 was only Rs. 50, and it was long after it rose up to 
Rs. 225. oss-examin&tion was directed to show that her husband would not 
have found necessary funds for the purchase. But, in our view, the question is 
not whether it is established affirmatively that the funds for the purchase had been 
found by the 4th defendant himself. The question is whether the plaintiff has 
made out a case that the acquisition is for the benefit of the five members of the erst- 
while joint family. In this he has failed. 
* * * * ж 


The learned Judge, in considering the character of the properties and the 
‘assets in respect of which partition is claimed, approached the question from another 
angle. Narayana Iyer had to furnish cash security for his appointment. It was 
Rs. 10,000 when he was originally appointed at Tuticorin in 1907 as Cashier of the 
Bank of Madras. Later, ах. he moved up in service and became the Bill Manager. 
he was asked to deposit a further sum of Rs. 40,000 as cash security. There is no 
dispute that the entire security amount of Rs. 50,000 was found by the joint family. 
"The learned Judge, in view of this, would hold that the income earned by Narayana 
Tyer was not the income earned without detriment to the joint family property, and 
that, therefore, everything he received as such employee, whether from the bank 
or from the constituents of the bank, formed the property in which his sons were 
equally with him entitled to a share. With respect, I find it difficult to agree 
with this view. The security deposit-was earning interest at 6 per cent. and the 
family was getting interest right through the period of the service of Narayana 
Iyer. The letter of appointment (Exhibit P-20) runs: 

Your letter of the 3rd instant applying for the post of cash-keeper at Tuticorin Branch was duly 
Jaid before the Board at their meeting on Monday evening last, and with referencethereto І am desired 
to inform you that the directors have а of'your being appointed to the post on six month's 
probation on а salary of Rs. 100 per терас. Your appointment will be subsequently confirmed, 
if it is found that you carry out the duties of tho office satisfactorily. 

I shall be obliged therefore by your proceeding to Tuticorin at as early a date as possible and by 
«your arranging for the deposit of your cash security of Rs 10,000 with that Branch prior to taking 

up your appointment. ’’, 
Subsequently, as already stated, a further sum of Rs. 40,000 was called for and the 
security provided. Exhibit P-20 (f), the pass book of Samu Pattar in the Madras 
Bank, shows interest on the security of Narayana Iyer being regularly credited to 
the credit of Samu Pattar. 

As my Lord, the Officiating Chief Justice, is also dealing with this and certain 
other questions arising in this case, I am not elaborating on this question. In the 
earlier part of irs etum I have referred to the passages from Mitakshara and 
pointed out that the expression “ without detriment to the father's estate ” in the 
original reads ‘‘ Pithrudrunya Virodéha". In my view, it involves the using up or 
consuming of the paternal estate. ^ 


| 
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Learned Counsel for the plaintiff has referred in this connection to the decision 

of the Privy Council in Gokal Chand v. Hukam Chand Nath1, and the decision of the 
Supreme болг in Commissioner оў Incoms-tax, West Bengal v. Kalu Babu Lal 
Chand*, in particular. But the present case, in my view, is governed by the 
decision of the Supreme Court in Pyare Lal Adishwar Lal v. I. Т. Commissioner, Delhi®. 
In that case, the karta of a joint Hindu family was appointed the Treasurer of the 
Central Bank of India, and, as Treasurer, he furnish security to the bank of certain 
properties of the Hindu undivided family. The question that arose for consider- 
ation was whether for the purpose of income-tax the salary and emoluments received 
as Treasurer of the bank were assessable under the head ‘sålaries’ or under the head 
. ‘profits and gains of.business’ or were assets in the hands of the undivided Hindu 
AP. It was held that the mere facts that the joint family property had been 
lodged by way of security would not make the ing of the karta as Treasurer a 
part of the income of the Hindu undivided family. The Supreme Court pointed. 
out that Sheel Chandra, the karta who entered the service as treasurer furnishing 
the security, had not received any particular training at the expense of the family 
fund ; nor was his appointment the result of any outlay or expenditure or detriment 
to the family property. Referring to ‘risk’ or ‘ detriment’ to the family property 
considered in the case before the Judicial Committee in Gokul Chand's case1, it is 
eim by the Supreme Court in Pyare Lal Adishwar Lal v. I. Т. Commissioner, 

“МЗ; 


“The word ‘ risk" in that Judgment must be read in the context in which it was used. Е 
estate was used and expenditure was incurred for equipping опеоѓ its members to join the Indian 
Civil Service. It was in that connection that the words . risk of? or ‘detriment to’ family 

were used. The latter case, Kalu Babu Lal Ghamd's eass’, has already been discussed. 
© facts and circumstances of that case were different.” 


“* Tho cases which the Privy Council relied upon in Gokul Ghand’s case! were all cases where 
money was expended to fita member of the joint family for the particular profesion or avocation 
the income of which was tho subject-matter of dispute but the respondents were not able to refer 
to any decision in which it was held that the mere fact of giving joint property in security 
for the good conduct of a member of the family employed in a post of trust was sufficient to make 
the emoluments of the post joint family property because of any detriment to family or risk 
of lom. It bas not been shown that in this caso there was any detriment to the property 
within the meaning of the term as used in decided cases.” А 
In the present case, one cannot find any detrithent to the family by providing the 
security. Considering the resources of the family and the advantages to the famil 
banking business by the deposits in a premier it cannot be said that substanti 
assets of the family have been so immobilised as to result in tangible loss or detri- 
ment to the family estate. The money has been carning interest right through. 
It cannot be said that there is any loss of profit even. Narayana lyer was not. 
specially equip at the expense of the Emily "for this job. He was only & 
matriculate and he rose up in the service by reason of his innate ability. Far 
from the furnishing of the security in any way being of detriment to the famil 
estate after Narayana lyer's entering service in the bank, the family рустар, 
facilities which was originally one lakh rose to 5 lakhs. There is no need to rely 
in this case upon the Gains Series Act, 1930, as it is nobody's case that Narayana 
Iyer had been especially fitted for the job at considerable expenses to the family ;. 
nor were large amounts expended by the family on the education of Narayana 
Tyer. Е 

With reference to the provision of residence to Narayana Iyer at Madurai 
at the expense of the joint family, that by itself, in my view, could not make his 
earnings as acquired at the risk of or detriment to the joint family estate. The 
provision of the hause at Madurai was only an investment by the family. Toa 
member of the family, the family, at its expense could provide a residence. Thea 
—————————————____ ÉL 


т=з 

1. (1920) 40 M.L.J. 827 : L.R. 48 LA. 162 : S.C. 1289. 

LL.R. 2 Lah. 40. 3. 1960 S.Q.J. 1282 : (1960) 2 M.L.J. (8.0. 

2. 1960 5.О.]. 311: (1960) 1 M.L.T. (8.0) — 111: (1960) 2 An. W.R. (S.C) 111: ALR. 199] 
81: (1960) 1 An-W-R. (8.C.) 81: A.LR. 1959 — $.Q, 997 at 1002. 
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family was doing banking business and it had dealings at several places in South: 
India. Plenty of fluid resources were available to it, and, by iring a house at 
Madurai which would be of immediate use to a member, it could not be said that 
the family suffered any detriment. The house has remained intact as an asset. 
It is quite a different thing, and that has becn taken into consideration, namely, 
the mixing up of the rents carned from the house with that of Narayana Іуег”з. 
own income. In my view, the earnings of Narayana Iyer as and when they were 
carned as also an mamool presents received by him would not at the very source- 
get impressed with the character of joint family property or income. 


I shall now take up for consideration items 337 to 339 of the plaint ‘ A ' schedule.. 
These are the properties in the city which were settled by Narayana Iyer on hir 
three daughters and their children under three deeds of gift on the 3rd day of Novem- 
-ber, 1949, 


* * + ш 


Even if they had been joint family property, it would have been open to: 
Narayana Iyer when he partitioned the properties in 1940 to set apart these threc. 
items to his three daughters. The right of a Hindu father to- make gift of a reason- 
able portion of ancestral! immovable property commensurate with the status and. 
wealth of the Блу степ after years of their marriage has ben well ised. 
Vide Sundara Ramaiper v. Sesthamma!, and Guramma- vi М, 14, It cannot be 
said that in this particular case taking into consideration the affluence and wealth. 
of Narayana lyer's family, the gifts as such could not be ported as reasonable- 
gifts by the father to his married daughters. ‘The ШИЕ у that abes in chis case 
is by reason ofthe fact that the father had chosen to retain these items as his self- 
acquisitions at the partition effected in 1940 and he settled them оп his daughters 
long after only in 1949, Treating the properties as joint family properties, the learn- 
ed Judge considers that, as the items in question would be very much less in value 
than the one-fifth share to which Narayana lyer would be entitled on the date of 
the institution of the guit, the properties should be deemed to have been allotted ta 
the share of the first defendant immediately after the institution of the suit. The. 
‘learned Judge considers that the items are not very much more in value than. 
could reasonably be made a gift by the first defendant and his sons acting together: 
at the time of partition, 


Learned Counsel appearing for the plaintiff attacks this approach to this: 
uestion and contends that, after the division in status in 1940, the father has lost 
power ofmaking gift of undivided joint family property ‘in favour of his. 
daughters. True, but once the co-parcenary is converted into a tenancy-in- 
common, there is no bar to a member of the family disposing of his share by gift.. 
No doubt if there has been no división by metes and bounds, it would not be open. 
to a member to claim rights in a specific item and settle it. But while directing 
division amongst tenants-in-common, the Court can give suitable directions when. 
equity and justice demand it that the settlement may be upheld. The settlement 
is not void as such. In this case the properties in uestion have not been the subject 
of the 1940 partition proceedings, Narayana Iyer ing them out from the hotch-- 
pot and claiming rights in them as his self-acquisitions. The partition by metes- 
and bounds of some of the properties effected Narayana Iyer which: has been. 
challenged is only voidable and not void, it being reopened in the context of the 
case-and the remaining properties being brought into the hotchpot for division. It 
is well settled that the moral obligation of a father to make gifts of reasonable portions 
of landed property of the family to his married daughter on his failure to do so 
devolves on his accredited representative in the joint family and even they could 
make the provision. 
ее ——— 
gol (91) LLR. 35 Mad. 628; 21 MLJ. — 2. ALR. 1%#8.0. 510. 
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The legal position with regard to gifts in favour of daughters is summarised thus 
in Guramma v. Mallappa!. f 
“The Hindu Law texts conferred a right upon a daughter or a sister, as the case may be, to have 
a share in the family property at the time of partition. That right was lost by e Mux of time. But it 
“became crystallized into а moral obligation. ‘The father or his representativo can make а valid gift 
“by way of reasonable provision for the maintenance of the daughter, regard ‘being bad to the financial 
ара other relevant circumstances of the family. By custom or by convenience, such gifts are made at 
the time of the marriage, but the right of the father or his tative to make such a gift is not con- 
fmed to the marriage occasion. It is a normal (moral) o ion and it continues to subsist till 1t is 
disc ; iage is only & customary occasion for such & gift. But the obligation can be dis- 
с at аду time, either during the lifetime of the father or thereafter. ” 
In view of this position—moral obligation of the father as well as anyone else who 
-may take the place of the father in administering the affairs of the joint family— 
'the fact that the father thought of DE his obligation ostensibly in 1949, 
‘long after the division in status, would not s in the way of gift being effectuated 
if it is possible by equitable adjustments at the partition. The alienations cannot 
be considered to be naked gifts which may not attract any ¢ uity, As already 
stated, from the manner of the acquisition of the property and the uilding of the 
three houses, having regard ta the normal occurrence in an afluent family, 
itis very likely that the acquisition and the construction at the very outset were 
-with a view to benefit the daughters, though it might not have been expressed openly 
by the father. As pointed out by the learned Judge, the value of these items woüld 
be very much less than 1/5th share which Narayana Iyer would be entitled to and 
.could therefore be properly allotted to his share, that the settlement effected by 
Narayana lyer may have effect on the properties. In the circumstances, even 
assuming the evidence on record does not warrant a finding that these items arc 
self-acquisitions of Narayana Iyer, the settlement of these items by Narayana Iyer 
in di of a recognized moral obligation, could be effectuated as ided for 
by the learned Judge at the trial. These items would therefore be left out of the 


partition proceedings. : 

I shall next take up for consideration such of the items in Part IV of the plaint 

+В? schedule, in respect of which there has been agitation before us in appeal. 
* * * * * 

It is pointed out on behalf of the plaintiff that at the trial it was overlooked that 
the l8th defendant as the widow e legal representative of the fourth defendant 
could claim only an one-fifth share in the estate and cannot claim to share with 
the other sons in the estate of Narayana Iyer in the division. The fourth defendant 
had died in February, 1951 and Narayana Iyer, the father, died only in May, 1951. 
The propositions contended for is that, under the Hindu Women’s Right to Property 
Act, 1937, the expression ‘ separate property * in section 3 (1) of the Act means only 
self-acquired property of the co-parcener and not the property which he got on 
separation as co-arcener at the partition of the joint family property. This pro- 
position has found acceptance in a number of decisions, the latest decision of this 
Court being Commissioner of Income-tax у. Thyagarajan, Shivali*, and the Full Bench 
decision of the Patna High Court in Mt. Khatrani v. Smt. Tapeshwari*, It has there- 
fore to be held that the share of the first defendant, Narayana Iyer, would devolve 
.on the plaintiff and defendants 2 and 3 only. They would each be entitled to a 
4/5th share in the properties held divisible, the 18th defendant getting the remain- 
ing one-fifth share in the properties.. 

Learned Counsel for the second defendant contends that, even if partition is 
necessary with reference to the properties retained by Narayana Iyer as his self- 
acquisitions and naw found to be assets of the joint family, there can be no redistri- 
bution of the properties which had been the subject of partition by Narayana Iyer 
3n 1940. Learned Counsel contends that the said partition, to the extent it went, - 
is binding on all the sons. Mr. К. S. Sankara Iyer, ар ing for the plaintiff 
‘however, contends that the partition was unequal and dee and. therefore, void. 


1. A.LR. 1964 8.С. 510 at 519. 3. A.LR. 1964 Pat. 261. 
2. A.LR. 1964 Mad. 58. 
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Tt is further contended that, by reason of the notice of severance under Exhibit 
P-5 on 13th January, 1940, the father had lost his to divide the properties 

‘by metes and bounds, and the partition is void and tobei , as the actual 

division by metes and bounds was admittedly carried out only in February, 1940 
and followed up by the registered instrument in October, 1943. It may be pointed 
out that, in February, 1940 the father brought about a memorandum of division. 

It is unregistered, and, as by itself it purports to effect division, it is inadmissible 
in evidence as effecting the allotment of specific properties. It was so held in O.S. 

No. 1 of 1940 on the file of the Sub-Court, Palghat. The learned J has pro- 
‘ceeded in the view that, after the division in status, the father did not have power 
to effect division of thé properties which belong to him and his sons, the parties 

‘being co-owners. The learned Judge has also found that the partition is invalid 

on the ground of unfairness, even if the father has power. It is needless ta traverse 

the evidence in the case regarding the unfairness of the partition. One thing is clear, 
namely, that the valuation given to the properties cannot represent the true value. 

According to Narayana Iyer, the value of the family properties available for division 

is just Rs. 82,500, each sharer getting properties worth Rs. 16,500 only. It is 
Narayana Iyer's case that the уйан adopted by him was in terms of the 
valuation adopted in the partition in the larger family. The evidence with regard 
to this is enged, and the document, ibit D-44, relied upon by the second 
defendant is not accepted by the contesting parties. The original partition deed 
among the members of the larger family does not show the value of the properties. 
-As pointed out by the learned Judge at the trial, the valuation given for some of 
the items is ludicrously low. To just mention one item, Narayana Iyer allotted 
to himself a mortgage valued at Rs. 20,000. On that mortgage he instituted a 
sujt claiming Rs. 90,000. There has been a decree thereon in appeal for Rs. 53,000 
odd. 


uu ме of the father of a joint family to divide family property at any 
moment during his life, provided he gives his sons equal share with himself, is well 
established. The consent of the sons is not necessary for the exercise of that power, 
the right of the father to sever himself and the'sons inier se сш part of the patria 
Potestas that was recognised by the Hindu Law. Аз noticed in Principles of Hindu 
Law by Mulla, Twelfth Edition, at page 493, 


*' if the partition is unequal and unfair it is open to the sons if they are majors to repudiate the parti- 
tion ; but if they are minors, it is open to them to avoid it after they attain majority. The partition 
will be good until it is set aside.” 

The contention on behalf of the plaintiff that after the notice of severance the 
father has lost the power of partition by metes and bounds is, in my view, unsustain- 
able. After notice is issued in the process of effecting division or partition in the 
family, the power will not be exhausted, as partition in Hindu Law means both 
division of right and division of property. It means severance in status of jointness 
‘with its incidents of survivorship and the physical separation of shares. According 
to Mitakshara, 

e ition is the adjustment of diverse rights regarding the whole by distributing them on 
parti portions of the ate. Before partition the right of cach co-owner extends over the 
whole property- Tho effect ot partition is to create in favour of cach co-owner an exclusive right to 
a part in lieu of the joint right which he previously possessed. over the whole.” (Col. Mit, I, 2, 3). 
The right to separate possession is dependent on the severance of status and must 
necessarily e, for however short period, acquisition of separate shares being the 
natural end-product. The contention that а division in status would take away 
the right recognised in the father to effect partition, would be to nullify the right 
-of the father to divide by metes and bounds, as there could be no division by metes 
and bounds without an ascertainment of shares in the first instance. As pointed 
ош in Mayne’s Treatise on Hindu Law and Usage, llth edition, at page 550 : 

“ Separation in s with all the 1 consequences resulting therefrom, is quite distinct from 
ds facte division into cns shares of qiie held jointly. "TE. formes isa matter of individual 
Esca uo E e be i Ur p ola exire on the part of one member to 
sover himself from the joint family and to enjoy his hitherto undefined and unspecified share separately 


Li 
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from the others, without being subject to the obligations which arise from the joint status. "The latter 
is the natural resultant from his decision ............ "n ' 


The question for consideration, however, would, in each case, be whether the notice 
of division in status is a step towards partition and is only a part of the integrated . 
process of complete division intended at the very outset. 


There can be no doubt in this case, from a perusal of Eie eed 
about the time the partition was effected, that the father intended to bring about 
not only severance in status but complete the partition by metes and bounds. In 
my view, in the circumstances, it could not be said that, if otherwise the partition 
is valid, it is bad for want of power, the power getting exhausted with the notice of 
severance of status. In Exhibit P-8, dated iih January, 1940, Narayana lyer 
writes to the plaintiff that he is willing to effect a family partition in the branch, 
whether by consent of all the sons, or in the exercise of his authority as father, and 
that, in either case, what he proposes is “ only an absolutely fair and equitable 

ition.” Fair and V map oe EE can only refer to division by metes and 

unds. In the next letter (Exhibit P-5) while declaring the division in status 

he intimates that it only remains for the plaintiff to have his rights as a divided 
member satisfied by metes and bounds, and that he i$ ready and willing to effect 
the same. 


As the power of a father to effect division is subject to the distribution being 
equal, if the distribution effected by the father is unequal or there has been fraud in 
the division and is vitiated by undue favouritism, the partition effected would be 
reopened and adjusted. But the partition is not whally void. The position is set 
out thus in Meyyappa Chettiar v. Commissioner of Income-tax, Madras’. 


** Under the Mitakshara law the father has the undoubted right and privilege of effecting a parti- 
tion between himself and his sons, whether they are majors or minors, without their consent. He may 
divide the ies physically or may only bring about a division in status, This division may be 
between hi and his sons or even between the sons tater ss. The partition so made however must 
bo fair and equal. See Kandasteomi v. Doraimsami Ayyar! and Verkatopathi Raju v. Venkatancrasinhe 
Raja", (Mayne’s Hindu Law, 11th Edition, 1950, pages 547 and 548). This power of the father is 
exercisable also by the grandfather but with-the qualrfication that he can separate himself from. 
his dsons and not make а division between the grandsons ister ss. (Sco Subbarapa: Reddi v. Cluncke 
Raghava Reddi* and Mayne, 11th Edition, page 540). Ifthe partition is unequal and unfair it is open 
to the sons if they are majors, to repudiate the partition ; but if they are minors, it is open to them 
to avoid that partition by appropriate proceedings after they attain шок Tho partition therefore 
will be good until it is set aside. It is not void and it is not without d 
To the same effect that a partition is viodable at the instance of the parties concerned 
is the decision in Krishnan Kesavan v. Janaki Атта. 


If it is merely a case of certain items being omitted or retained by the father as 
his self-acquisitions, then it may not be necessary to reopen the partition in its entirety. 
But where the whole scheme of distribution is unfair and it will not be possible to 
effect a fair and equitable distribution without bringing into the hotchpot for re- 
adjustment all the properties, then the partition will have to be set aside absolutely. - 
No question of limitation in this regard was argued before us. In Kandasami v. 
Doraisami Ayper4, where the father’s power to effect a partition was considered, the 

lea was that the division effected by the father was unequal. A finding was called 
or and it was found that the difference in income was 11 per cent. in excess of 
the fair share. Their Lordships thereupon set aside the partition in its entirety 
and directed a re-partition. As seen from the original records, their Lordships 
observe : 


“ This inequality appears to us so great as to give rise to the inference of bad faith, since tho 
father could have overlooked it. However that may be, we find the inequality so great that 
the partition which the father endeavoured to make by tbe instrument ought not, in our opinion, be 

accepted as valid or binding on the defendants.” 





1880) LL.R. 2 Mad. 317. 1951 T.C. 38. 
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4 


П VENKATASUBRAMANIA IYER y. ESWARA IYER (Natesan, J.). 509 


In Shiv Dyal v. Ram Fiwaya!, where a father effected partition between the plaintiff 
and the defendant and the ition was found ta be not bona fide and unfair, it 
was held that where a suit for ition was brought by one co-sharer against the 
other co-sharers, it should race the whole family property. Reopening of 
partition in effect comes to ignoring the original distribution. If it кш; а 
case of dividing properties not already subject of partition, there will be no neces- 
sity for re-distribution of the properties originally separated and minor re-adjust- 
ments may suffice. If in ities are only slight, they could be ordered to be 
adjusted without reopening of the partition. But in this case, for more than one 
reason, the entire properties have to be considered at the partition. Apart from 
the patent inequality which it may not be possible to adjust otherwise, there is this 
factor, namely, that the father is dead and his interest in the properties has also to 
be divided among the sons, 


On behalf of the 2nd defendant and the 18th defendant, it is contended that 
a complete reopening of the partition, in the circumstances, would be unjust, a8 
the members were put in possession of the properties by their father and their 
possession could not be said to be wrongful. е second defendant claims to have 


effected certain improvements to the -properties in his possession. The learned 
Judge negatived any claim for equi on improvements, in the view that the 
idence of the 2nd defendant that е had te funds of his own for investing 


on improvements could not be accepted. It been observed that the improve- 
ments could not be said to have been made by him in good faith, so as to entitle 
him to recover from his brothers a proportionate value for such i vernents.~ 
As already stated, the ition in this case is not void but voidable. The partition 
was effected by the father in February, 1940 and the registered instrument of parti- 
tion was in October, 1943. The 2nd and 4th defendants stood by the partition. 
The third defendant, though he remonstrated against the pro partition 
originally, later yielded to his father’s directions and admi y entered into 
possession of some at least of the properties allotted to him. It is his case that his 
consent to the partition, ing to certain letters which have been exhibited in 
this case, was not. free consent. Vu оша росе рое аео 
exchange of the properties originally allotted to the 3rd defendant to suit his 
convenience. The suit has been filed only in 1950. Of course, the plaintiff, at 
the very outset, repudiated the partition proceedings and stood by his repudiation. 
Tt is not possible at this stage of the proceedings to negative the claim for equity 
раа by узе persons in possession. The scheme of partition should bo 
in the first instance to the discretion of the Commissioner or other officer who 
will be entrusted with the task of effecting partition by metes and bounds. I would 
prefer to indicate the general principles to be followed in effecting parato bet- 
ween, co-sharers as in this case. In R. C. Mitra’s Tagore Law turers : on 
the Law of Joint Property and Partition in British India, adopting from Freeman 
on Co-tenancy the principles are stated thus at pages 415 and 416, 2nd Edition : 


*' The fact that а co-tenant has located upon a particular portion of the lands af the co-tenancy 
&nd has enhanced its value by making improvements or by red it from а wild state to one fit for 


ал opportun is offered to givo the co-tenant who enhanced the value of a parcel of the 

the is GE expenditure: aad indus, by allotting to kins the coal ao ааган uio T 
much thereof, as representa his share of the whole tract: Itis the duty of equity to cause these improve- 
ments to be assigned to their owners, (whose labour and money have boen such inseparably 
fixed on tno and) so far as can bè done consistently with an equitable partition." — 


While dealing with. the question of .paymerit' of compensation for improvements 
when the property is not susceptible -of division, Freeman observes in section 510, 


, б - 





1. (1931) LL.R. 12 Lah. ^74. 


510 THE MADRAS LAW JOURNAL REPORTS [1966 


“The only good faith required in such improvements is that they should be made honestly for 
the purpose of improving the property, and not for embarrassing his co-tenants or encumbering their 
estate, or hindering partition.” 5 

It cannot be said that, in this case, the improvements, if any, effected by the 
second defendant, were intended to embarrass the other co-sharers. Such improve- 
ments as are claimed should have been made in the ordinary course of enjoyment and 
profitable use ofthe property. The parties being divided in status at least, the 
moneys spent by the second defendant could not be deemed to be that of his father or 
of the joint family. The reasoning of the learned Judge for negativing the claim. 
for improvements is not available. The claim for improvements put forward by 
the second defendant will therefore be a matter for consideration at the final 
proceedings. К 

The other point raised in the appeals relates to direction as to accounting 
by the 2nd, 3rd and 18th defendants, Sri M.S. Venkatarama Iyer, appearing for 
the 18th defendant, pointed out that, with reference to the properties which were 
in the enjoyment of the 2nd and 4th defendants and to a certain extent by the 3rd 
defendant in pursuance ofthe division by metes and bounds effected by Narayana. 
Iyer, their possession of the properties should not be held to be wrongful, and that 
they cannot be called upon to render account of their possession. were realis- 
ing income while in possession of the properties in their own right, and, at the most, - 
in view of the subsequent reopening of the partition, they should be deemed to be 
in possession as co-owners or tenants-in-common and are liable only to the extent 
of profits realised by them in excess of their lawful share. The contention is that 
there could be no decree for accounting as such against them. My attention has 
been drawn in this connection to the decisions in Mahesh Narain v. Nowbat Pathakt, 
and Nallayappa Pillian v. Ambalavana Pandara Samnadhi*. ‘The principle deduced 
from these decisions is that every use of the joint property by one co-owner does- 
not render him liable to account to the other, even though the use is perfectly legi- 
timate and does not constitute an invasion of the rights of the co-sharer, but that 
an action to account will lie, if it is alleged and proved that the co-tenant has 
received more than his just proportion. In № Pillaa v. Ambalavana 
Pandara Sannadhi*, the position is set out thus: 

“Аз held by the House of.Lords in Kennedy v. De Trafford", there is no relationship of trust or agency 
in one co-owner of property towards the other, and when one collects the rents of the whole, he 
does so not in the capacity of t but in that of owner, and, as held in Henderson v. Eason‘, is 
answerable to his co-tenant only if he receives more than what comes to bus just share and to the 
extent of the excess alone.” | 
After the division in status, with reference to the Popeia left undivided, the co- 

ers are in the.position of tenants-in-common. ere is no fiduciary relation- 
ship between them, and the ascertainment of profits is for the purpose of giving the 
co-parcener out of possession his just share in the proceeds of the common property. 
The account that is taken in such cases where there is no ouster is the account of the 
ү. of the family estate and not ascertainment of mene оов since liability 
or mesne profits is in respect of land or other property in which the plaintiff has. 
a specific interest and not in a suit for partition where he has no specific interest. 
in any item of property until decreed—Vide Pirthipal v. Jowahar Singh’. - 

In the present case the contention of the plaintiff is that, apart from the liability 
of the properties which Narayana Iyer claimed as his ee being divisible 
as the assets of the joint family, even the partition effected of the admitted jaint family 

' properties is unequal and ir. This contention has been accepted and partition. 
Faa been direc to be reopened with a view to equalise the shares. In the circum- 
stances, the most convenient way of adjusting the rights of the parties would be to 
first ascertain the profits actually realised from the admitted joint family properties, 
that is, the properties that were the subject of division by Narayana Iyer in the exer- 
cise of his power, inclusive of the ‘J’ schedule properties, from the date of division. 


1. 1903) I.L.R. 32 Cal. 837. 4. LR. 17 Q.B.D. 701. 
2. (1903) 14 M.L.T. 81 : L.L.R. 27 Mad. 467. 5. ru a 14 CaL 493 P.C. at 509: 
3. (1897) A.C. 18. LR 14 ТА. 37. 
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in status, 13th January, 1940, till the date of the suit ; and as the plaintiff admittedly- 
did not take possession of any properties, to give him 1/5th share in these profits. 
To the extent defendants 2 and 3 and defendant 4 (now resented by the 
18th defendant) realised more than their 1/5th share of the ts by their posses- 
sion and enjoyment, they shall be liable to the plaintiff for his 1/5th share of the 

rofits in the admitted common properties. Deficiency, if any, will have to be taken. 
Кой the estate of the father. From the record it is seen that Narayana Iyer had, after- 
intimating the plaintiff, been depositing in the General Bank profits realised from the- 
share of the properties which he had allotted to the plaintiff. It would be open. 
to the plaintiff to accept the sum in deposit in lieu of taking of accounts of the profits 
in the common properties. If he does not elect and there is deficiency, he shall 
be paid out from the amounts thus deposited by the father to his credit to the extent 
available. The balance, if any, of the deposits made on this account would go- 
into the general pool for division, 


With reference to the properties claimed by Narayan Iyer as his self-acquisition, 
none of the other sharers could be held liable for the profits. In fact, they would 
themselves be entitled to a share of profits in the same. It is Narayana Iyer that had 
excluded his sons from participating in the profits of the properties since the division 
in status, when he set up exclusive title to the same. € plaintiff and defendants 
2 and 3-being the legal representatives of Narayana Iyer, as observed by the learned. 
я no purpose is served by bu] account of the properties that had remained 
in the possession of Nara Iyer till bis death. However, as regards the ‘ Karulai 
Estate' and Venkata Vilna” which have been subject of settlements prior to his. 
death and before the suit, the donees if еу had entered into possession would have 
to share with the plaintiff and the third defendant the profits realised from them. 
Accounts will, then, have to be taken of the profits, if any, realised from ‘ Ven- 
kata Vilas’ and the ‘ Karulai Estate ', that is, item 336 and items 210 to 282 from 
the date of the settlements till the date of the suit, and the profits shared by the plain- 
tiff and defendants 2,3 and 18. These directions as to accounting will be till’ 
the date of the suit and the directions of the learned Judge as regards accounting: 
from the date of the suit are, with respect, unassailable and stand confirmed. 


In the result the preliminary decree will stand confirmed, subject to the direc- 
tions as to accounting and division of the properties above made and in icular 
the following modifications. In clause 1 of the decree, besides items.337 to 339, 
items 327, 308 and 330 of the plaint ‘A’ schedule as well as 29 grounds and 1,777/ 
sq.ft. in item 341 shall stand pi ae from the division. These excepted items are- 
not joint family properties and, therefore, not available for division. In the assets. 
of the joint family property inclusive of the share of Narayana Iyer which had devol- 
ved on his sons, the plaintiffs, the 2nd and 3rd defendants would each be entitled. 
to 4/5th share ; and the 18th defendant [penne the 4th defendant is entitled 

е 


to the ining 1/5th share. Clause 15 decree declaring the liability of the 
2nd defendant or the jewels on the person of Qa ees Iyer shall stand deleted, . 
as also clause 13 of the decree debiting the second defendant at the ition with a 
sum of Rs. 25,000. Under clause 25 of the decree, in respect of the deposits made in 
the General Bank Ltd., by any of the sons after the division in status on 13th January, . 
1940, they shall be entitled to be paid out the sums as their own earnings. 
In regard to the fixed deposits Rs. 50,000 each (F.D. Nos. 196 and 197) if the plain- 
tiff cannot establish and trace the same directly to the original fixed deposits in the 
name of Narayana lyer at the time of division in status, the said fixed deposits. 
shall be deemed to be the LM erty of the 2nd and 4th defendants (now 18th 
defendant). Item 12 of ‘B’ schedule, Part IV, shall be left out of the division as it 
goes with item 330 of ‘A’ schedule. In respect of the several amounts decreed, in. 
the circumstances of the case it is sufficient to award simple interest at 74 per cent. 
per annum instead of compound interest at annual rest as provided for. 


In the result, all the appeals succeed to the extents above indicated and are 
dismissed in other respects. Coming to the question of costs, all the parties have 
succeeded or failed to a certain extent. In the circumstances, the costs of all parties. 
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shall come out of the estate. Taking into consideration the time taken and the stakes 
involved, I fix Counsel’s fee of the plaintiff, 2nd defendant, 3rd defendant and 18th 
defendant at Rs. 5,000 each. Defendants 9 and 10 (no appearance for the llth 
defendant) will be awarded one set of Advocate’s fee Rs. 1,500. The fees fixed are 


consolidated in respect of all the appeals and will be paid in O.S.A. No. 74 of 
1959. The parties will, of course, be entitled to the out-fees in the matter of Court- 
fees, printing , etc., in all the appeals as taxed. The Official Liquidator 
of the General ‚ Ltd., shall pay out of the estate in his hands the Advocate 
fees as fixed and the out-fees on taxation. 

V.K. ———— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE K. VEERASWAMI AND МЕ. Jusrics Т. VENKATADRI. 
Siddhi Vinayagar & Co. .. Applicant* 
y. 
«Commissioner of Income-tax, Madras - .. Respondent. 


Incoms-tax Act (XI of 1922), section 26-4.—Registration of firm—Firm mot held to bs bogus ons or ons | 
20Шкош legal exi li D on drawn from another firm (of takich he is a member) and s 
of the firm taken te be divided among ike other pariners of the other firm Facts mot to disentitle registration of Jm. , 


The Commissioner of Income-tax acting under section 33-A, setting aside the order of the Income- 
tax Officer allowing registration of the firm, rejected the application on the ground that one of the 
partners of the firm has drawn the capital from another firm of which he was a member and took his 
sharo of the profits in the ascasec-firm to the other firm for division among the of the other 
firm. The appeal filed by the assessee to the Tribunal failed. There was no tmding that the firm 
wwas а bogus опо or had no legal existence. On a Reference under section 66 (2) of the Act, 


Held, that the application for registration of the firm has to be allowed. 


The assessec-firm has not been held to be a one or has no legal existence. The mere fact 
‘that ono of the partners brought tho share capital tho fimds of another firm and took back his 
-profits in the firm to the other firm for division between its partners will not disentitle the амемес to 
registration under section 26-A of the Act. 


Case referred to the High Court by the Income-tax АО Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XL of 1922), in R.A. No. 547 of 


К. Srinivasan and D. S. Meenakshisundaram, for Applicant. 
V. Balasubramanyam, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswami, J.—For the assessment year 1956-57, the previous year for which 
ended on September 14, 1955, the assessee-firm applied for registration on May 26, 
1956, under section 26-A of the Income-tax Act of 1922. e Income-tax Officer 
ted registration to the firm and completed the assessment on that basis. The 
mmissioner of Income-tax, in exercise of his power under section 33-B however, 
held that the application for registration which was received by the Income-tax 
Officer on June 23, 1956, was belated and that, in any case, the real partners were 
not the persons shown in the deed of partnership, and that one of the partners 
S.K.K. Manickam Chettiar, was not a partner in his individual capacity but was 
only a representative of another firm in which he was a partner, namely, Messrs. 
S. К. Kasturirangan Chettiar and Brothers. Не came- to this conclusion, in е. 
light of two facts, (1) S.K. Kasturirangan Chettiar and Brothers had provided the 
share cdpital appearing in the name of S.K.K..Manickam Chettiar in the 
Siddhi Vinayagar & Company which is the assessee, and (2) the share of profits 
in the assessee-firm allotted'to S.K.K. Manickam Chettiar was divided bétween 


«Т.Є. No.214 of 1952; ^ СИЕТИ 


Nd. 
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the partners of S.K. Kasturirangam Chettiarand Brothers. These two facts were 
of course supported by a statement anda subsequent letter of Manickam Chettiar 
himself to the Department. The assessee's dem to the Tribunal failed, as it found ' 
itself in substantial agreement with the conclusion of the Commissioner of [ncome- 
tax. It is in these circumstances the following question has been referred to this 
Court under section 66 (2): 

* Whether on the facts and in tbe circumstances of tho case, the Tribunal was justified in 
lew in refusing registration to tho assesseo-firm for the assessment year 1956-57 under section 26-A 
of the Income-tax Act?” 

It is argued before us for the assesses that, even granting that the two facts 
relied on by the Commissioner of ¥ncome-tax for his conclusion have a factual 
basis, inasmuch as the assessee-firm has not been held to be a bogus one or one 
which has no legal existence, the mere fact that one of the partners bro the 
share capital fro m the funds of another firma and took back his profits in firm 
to the other firm for division between its partners will not disentitle the assessee 
to registration under. section 26-A. Learned Counsel. for the assessee, in fact,’ 
stresses that the source of the share capital contributed by one of the partners 
and the division of his share. EE ts in.the.firm between the partners of 

‘another firm in which he happens to'be a partner, will be wholly irrelevant to the 
question whether a given firm is the real one and has legal existence, -` 
- "The contention for ihe dsseaste’ does not ‘appear to require any .elaborate 
consideration by this Court, because of two, decisioris of the Supreme Court, ‘Com ` 
missioner of Income-tax v. Sivakasi Match Exporting Со.1, and Commissioner of 


" 


enar dn Mose mathe ae atone ы. чое facts there, are 
ed eran to decido, иш material to the 
we are called upon to decide," , the pand th fem Would арр to Riva 


drawn his capital from another, “ne of the which he 2 a: ae and ook his. share of . 
tho profits in the assessee-firm for,division-among the partners af the other firm. The 
Supreme Court е lied with do requi were’ авиа to-the question whether: 
the firm had complied wi ie requirements of Section 26-A and’ thé'Rules. 
frained thereunder О Saeed the ipebi :Coüit(at page 211) 5, | 


vee tem ig Ban oni the Tr Е Era br upon byte Te capital 


from his parent firm or that the profits ie Au Of mho éred to фет, 

p£rent firm, would peur irrdlev£n Bees Ae "cin сет pid ки» is сар 

&ny source or surrender hisp "PY his ет са. аг ot апу óther person. Those facta i t 

canceivably convert а valid рагтоетзћір into,a Боце! 20 DLS vy! i tos pc Л 
The position is exactly similar here. . Meier Athe. Commissioner оѓ, Income- 

&ax nor Tribunal has found that the assessed 1з à gus firm or has no legal 


existence теш us eec those facts апа: ee Commissioner of In¢éome- 
tax consi that-theix was. that the partners o S.E Kasunga 
Cases and Brothers vu uo аа ithe assessoc-firm. : 

The deed of partnership is dated September .18, 1947, ahd has been сафка 
into between three individuals (1). P. Sundararajan Chettiar, (2) 8. Arunachalam 
Chettiar and (3) S. K. K. Manickam Chettiar. The name of the firm is ' given ‘as 
Sri Siddhi. Vinayagar and Company. ' The period for which the firm will in the ` 
first instance carry on business is specified ; the principal place of business and the 
items of business that it. would carry on are also. а And the deed further 
shows that S. К. К. Manickam Chettiar, as 8 partner of the firm, should subscribe 
Rs. 500 towards the share capital, and that he would be entitled to a four annas 
share in the profits. The rest of the details in the deed need not be noticed. 
There is nothing to show that the deed of partnership was a bogus ora make-believe 
оле. In fact, that is not even the Department's case. 

In Commissioner of Income-tax v. A. Abdul Rahim & Co.3, the Supreme Court 
gein pointed Cur thar if the рапшгашр wia пш and legal, the share given to 

the benamidar would be the correct specification of his individual share in the 





1. (1964) 2 LTJ. 58 LTR. BOF (8.0) 73 : (1964) 2 M.L.J. (8.0.) 73 
211) : (1964) 28.87. 35 : г (1964) 2AnWR. 2, (1965) 1 ET J. 1963) 1 3.0. 434, 
65 
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partnership. As mentioned by us, the deed of partnership not only specified the 
ammount of statem Dit cont uted by 6. К. К. Manickam Chettiar but also the 
share of profit he was entitled to from the assessee-firm. Once that is кш 
follows that rule 2 of the Rules framed under section 26-A has been complied with. 


The Reference is answered in favour of the assessee and against the Revenue. 
Counsel's feo Вз. 250. 


V.S. Answered accordingly. 


f 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
D PRESENT :—MnA. JUSTICE К. VEERASWAMI. 
T. M. N. N. Bomasundara Nadar & Sons, Virudunagar -. Petitloner* 
y. 
The Second Income-tax Officer, Virndunagar — Respondent. 


Income-tax Act, (ZLI of 1981), гин. оа eros їл осаго at the time of шапар 
iocis рем е made on the firm as reconstituted at the tims of assessmeai—Omnission of Officer 
и азәр Я n , entitled th in the В -Valid 
ар узи и-н СП Cocoa P 2 І X 

‘The petitioner-firm sought to quash the order of assessment made on the firm in a writ petition 
on the ground that the Income-tax Officer failed to apportion the profits of the firm as between it 
partners as reconstituted since the death of one of the partners and that this omission is fatal to the 
amcsement order іше. 

Hold, that the writ petition is liable to be dismissed. : 

Under the main part of section 187 (1) of tho Income-tax Act, where at the time of making the 
ssscsament it із found that a change has occurred in the constitution of a firm the assemment shall 
be made on the firm as constituted at the time of making the assessment. 

‘The first proviso to the sub-section provides that the income of the ious year shall for th - 
рою of inchianoni in the-total income of the partner be apportioned Бетисеп oi 

a В 


zs constituted at the time of making of the assessment. 

But the omission to make apporti ent under the first proviso will effect 
nullifying the validity of the order жеш an the fines ex Hie кычыша л (D. ten Gan 
that the proviso contemplates that by following a iorment of income the lability to pay tax, 
in the first instance is on the partner so far as hu of the income is concerned. - | 

Petition under Article 226 of the Constitution of India. 

V. Ramachandran, Advocate, for Petitioner. 

The Court delivered the following 

JUDGMENT :—This is a petition to quash an order of the Seoond Additional 
Income-tax Officer, Virudunagar, dated 29th January, 1965, relating to the assess- 
ment year 1964-65 by which he assessed the petitioner, which is a firm, to income- 
tax. The point on which the petitioner seeks to quash the order is that the Income-tax 
Officer failed to apportion the profits of the firm as between its partners as reconsti- 
tuted since the death of one of the partners on 18th January, 1963. It is contended: 
that this omission is fatal to the assessment order itself. 


Iam unable to accept this view of the scope of section 187 of the Indian Inoome- 

tax Act, 1961. The main part of sub-section (1) of that section is to the effect : 
“Whero, at the time of making an assessment under section 143 or section 144 it is found 

that a change has occurred in the titutl fa firm assessment 

as constituted at the time of making the аага? 7 ` tax EL 
. That is what was done precisely in this case. The first proviso to this sub- 
section says that the income of the previous year shall for the purpose of inclusion. 
in the total income of the partner be apportioned between the partners, who, in 
such previous year, were entitled to receive the same. The second part of ‘the 


* W.P. No. 3886 of 1965. 23rd September, 1965 
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viso provides that if the tax assessed upon a partner cannot be recovered 
om him, it shall be recovered from the partner as constituted at the time of 
making the assessment. Itis clear that while making an assessment under the 
main part of sub-section (1), the Income-tax Officer should apply the first proviso 
and apportion the income of the previous year relating to the firm between 
the partners entitled to receive the same in that year. But the omission to do that 
will not be reflected upon the validity of the order of assessment. That 
order is independently made on the firm and its validity does not depend upon 
the apportionment of the income as between the partners. The scheme of the 
section is that when the income is apportioned as between the partners, the tax 
assessed upon a partner will, in the first instance, be recovered from him and it ig 
only when he fails to pay the tax or when it is not possible to recover from him 
that the liability of the firm to be proceeded against for the same will arise. But 
that is not to say that when an order is made against the firm, that cannot be 
enforced against the firm. If the firm is liable to pay the tax it follows that the 
liability is also on each of the partners. It is true that the proviso contemplates 
that by following apportionment of the income the liability to pay tax will be, in 
the first instance on the partner so far as his share of the income is concerned. 
Never the loss, I am of the view that the omission to make an apportionment will 
not have the effect of nullifying the validity of the order passed on the basis of 


sub-section (1) of section 187. No proviso can be read ina manner that will 
nullify the main provision. 


It is argued that the partner will have no remedy under section 247 against 
an order of assessment determining his own total income or loss. But the 
petitioner before this Court is not the partner but the firm itself, As and when 
the partner feels aggrieved ns to apportionment he can canvass the validity in. 
such a form as may be open to him under the law. 

The petition is dismissed. 


V.S. Petition dismissed.. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—M n. Justice К. VEERASWAMI AND Мв. Justice P. S. KAILASAM. 
janab К. T. M. 8. Mohmood А — Applicant* 


р. 

The Commissioner of Income-Tax, Madras ~ Respondent. 

Iucome-tax Act (XI of | А tom 16 (3) (а) (ii anei 
sann зы E Nat or eiui ton Fo же part ef ini hie e A pclae 
Jerrod by assesses, into another form of assei— Income, shill inclucibls. 

The Tribunal found that the transfer of & sum of Rs. 45,000 by the amesee to his wife was not 
кы ис мен ce ee ae ное 
the asscsnieo under section 16 (8) (a) (it), Ор а Reference under section 66 (1), с 


Held, that for purpose of section 16 (B) it makes no difference when what is transferred to the 
wifo is converted into another form of amet. 


Caso referred to the High Court by the Income-tax Appellate Tribunal, Madras. 


Bench, under section 66 (1) of the Indian Income-tax Act, 1922, (Central Act XI of 


1922) р R.A. No. 495 of 1962-63 (LT.A. No. 12182 of 1960-1961) Assessment year 
1959-60). 


К.. К, Ramamani for Subbaraya Atyar, Seturaman and Padmanabhan, Advo- 
cates, for Applicant, 


V. Balasubrahmanayam Advocate, for Respondent. 


*Tax Case No. 63 of 1963 (Ref. No. 16 of 1968). 13th October, 1963 
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The Judgment of the Court was delivered by’ 
Veeraswami, J.—The following questions have been referred to us under section 
66 (1) of the Indian Income-tax Act : 
** (1) Whether the provisions of section 16 (3) (a) (iii) apply to the facts of this case Р 
(2) Consequently whether the income of Rs. 2,044 from the house property in Bunder 
Street, Madras, » taxablc in the a:sesscc's hands ?” i Н 
The Tribunal found that the transfer of the sum of Ra. 45,000 was by way of 
ift to the wife and that the statement made to the Town Kazi could not be accepted 
use he did not speak to facts from his personal knowledge. Once the statement 
of the Town Kazi is not accepted, the only other material was the statement by the 
assessee himself that he had made a gift of the sum of Rs. 45,000 to his wife. This 
is purely a question of fact and the Tribunal was right in its view that the transfer 
was not shown to be for adequate consideration. The sum paid by the, assesses 
to his wife formed the major part of the consideration for purchase of the house; 
by the wife. The contention for the assesses is that the income from the house ' 
property cannot be referred to the sum of Rs. 45,000 made as a gift to tho wife., 
We аго of view that this contention cannot be accepted. "It makes no difference 
when what is transferred to the wife is converted into another form of asset for pur-: 
poses of section 16 (3). J.B. Greaves y.. Commissionér, of Income-faxY.. , |, 
The questions referred to us are answered against the assesseo with costs, 
Counsel’s fee Rs. 250. agat. сори cs J gos" 
..V.8. - ton cule S EV NET. Y voco „Answered 3? ingly. 
‘ IN THE HIGH COURT ОР JUDICATURE АТ MADRAS, Too Пр 


` PRESENT i2-Mn. JUSTICE К. VEERASWAMI AND MR.. JUSTICE Т; YENKATADRI: }.: - 


Gnanambika Mills, Ltd. "me etn n Ese ceadiplicanmt. п 5 io 
y. а А ої GO bs Vat cd той cu fles 
Commissioner of Income-tax, Madras Loacion L ziRespondent. Y 
Income-tax Act (XI of 1922), sections 66 (4), 10 (2) GO—Fact—ITribsmal —Ref High 
Comt Jurisdiction Asse cen cotton sp mill, member of МШ Owners Association Беа 
of decontrol оў yarn—Fixation of price Бу the. Associatio to employees of assesses and 
villager. at Association rate, by departmeni—Held to be mot bona fide, ond ed 
purs Mi n ш e erp ney path 
Mon ns bonas Aldi aly, lemen" Ji to call for 
E T genet кашыды material axd evidença: not 'alraady, on irecord- -Beyond the 
no 


igh Court. ^ Е мор рер | 
The авасё5©о was carrying-on business in potton spinning. Ti Contr lod ОЯНЫ 


T Commi Tder 
E) allowed as bonus paid to the employee., The Tribunal in further a , held that the, 
рүе чый er e ке When he dister enee on tele te tee 
ndderaection 66 2) ,the High Court while directing the Tribunal to state a case, asked the Tribunal 
to clarify, whether it was the asseese. от the employees who actually sold the yarn, whb received the 
profits, extent of allotment to the villagers, whether the sum of Rs. 70,000 was paid over to the 
T employees and villagers and when. The Officer, after further enquicy'&ubmitted a report: On the 


final hearing of the Reference, . 
Heid, that the order of the Tribunal has to be gustalned on the findings of fact which aro based 
ence. 


проп ample and overwhelming evi : А : 
' — "The Tribunal is eseentially a fact tribunal and its findings on questions of fact are final 
and binding. The findings are open to atta ресе The 
jurisdiction of the High Court is only to consider whether there was material on ich the conclu- 
slon could have been reasonably reached. Itis not for the High Court to assess the value ofthe 
evidence. 

calling for a ары чег Statement of the Case under section 66 (4) of the Act, the High 
боша tenure the ribungl to include in such Supplementary Statement only such material and 
evidence as might already be on the record but which had not been Inctuded in the Statement of the 





: I. (1963) 1 LTJ. 280 : 49 LT.R. 107. 
*T.C. No. 5 of 1964. 25th Angust, 1965. 
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made initially under section 66 (1 or section 66 (2) and that it had no jurisdiction to direct the 
ense made initially ond al materia! and make if a pert of the Supplementary Statement. 

ld ts, that the Department and the Tribunal were right in coming to the conclusion that 
ho aed on faci) the acesos to employees and villagers at the Association rates were not really 
bona fide transactions and were only canalised through its employees to the ultimate purchasers 
at open market Tates and the asseasco realised the excess profits without bringing them іп its books 
of account. Th amount sought to be added is not with reference to the ofits of the year, but un- 
accounted money earned by the aseessco. This amount was not brought the books of account, 
even to compute the profits for the year in question. The amount cannot be considered as bonus 
pald to the employees for claiming n under section 10 (2) (x) of the Act. 

Case referred to the High Court by the Income-tax Appellate Tribunal under, 
- section 66 (2) of the Indian Income-tax ,1922, in R.A. Nos. 744 and 745 of 1957-58. 


S. Swaminathan and К. Ramagopal, Advocates, for Applicant. 


V. Balasubrahmanyam, Advocate for Respondent. 
The Judgment of the Court was delivered by 
Venkatadri, J.—This is a Reference under section 66 (2) of the Indian Income-tax 
Act. The questions of law on which the Tribunal has been directed to state а case 
are as follows : 
“(1) Whether on the facts and In the circumstances of the case the Tribunal was justified in 
sustaining the addition of Rs. 70,641 to tho asscasable income of the asseases ? 
(2) Whether on the facts and in the circumstances of tho oase, tho assessco is entitled to 
claim this item of Rs. 70,641 as an admissible deduction in computing tho profits of the asscesee 
under section 10 (2) (x) of the Income-tax Act ? 
The assesses is a public limited company carrying on business in cotton spinnin 
in Vellakinar, Coimbatore District. The mill was established in the year 1936. 
It had an installed capacity of 11,200 spindles. It had a labour force of 500 besides 
the regular staff. During the year ending 30th September, 1948, the assessee disclosed 
a turnover of Rs. 24,22,186. The Government exercised control over the prices 
of yarn during parts of the year. From 24th April, 1948, to 31st July, 1948, there 
was no control. By a circular, dated 22nd April, 1948, the South Indian Mill Owners 
Association of which the asseasee-mill was a member, fixed the price of the various 
counts ef yarn, and mills were advised to sell at those rates. The Income-tax Officer 
found that the sale during this period was for about Rs. 13,61,702. The Income-tax 
Officer found that between 24th April, 1948, and 20th May, 1948, the assessee's books 
showed that Rs. 3,53,205 worth of yarn as having been sold at the association rate to 
its employees and some Vi in and around the place where the mill was situated. 
The Income-tax Officer, on the facts of the case, was unable to give any credence to 
this part of the assessee’s case and ho found that the ultimate buyers were 
dealers and the sales were at the open market rates, though in the books of 
account the assésseo entered the Association rates for the bales alleged to have been 
sold to its employees and certain villagers. . He, therefore, estimated the profit at 
20 per cent. and added about Rs. 70,000 to the income returned by the assessee. 


cee Nadan appeal to the Appellite nagini СОО To ede 
with the finding of the lncome-tax Officer and sustained the addition made 
by him. The Appellate Assistant Commissioner considered also the alternative 
argument of the assessee that the sum of Rs. 70,641 should be allowed as an 
expenditure as bonus paid to employees for loyal services but held that the claim 
` did not satisfy the tests laid down under section 10 (2) (x) of the Act. On further 
appeal to the Tribunal, the Tribunal held that the transactions relating to the 
labourers and villagers were spurious, effected to screen away profits from 
taxation. Thus, it confirmed the order passed by the Revenue Authorities, 


Finally, when the matter came to this Court under section 66 (2) of the Acb 
this Court, while directing the Tribunal to stete a case, asked the Tribunal to 
clarify certain facts, namely, whether it was the mills or the employees themselves 
who actually sold the yarn and received the profits, the extent of the allotment 
to villagers and the profits attributed to such allotment out of Rs. 70,641 and 
whether the sum of Rs. 70,641 was paid over by the mills to the labourers and 
villagers, and, if so, when. The Income-tax Officer collected information and 
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materials, conducted an enquiry, investigated the case and submitted a report as 
directed by this Court. Now, the Reference has come before us for final hearing. 


Learned Counsel appearing for the assesses brought to our notice the 
Observations of the Supreme Court in Keshay Mills Co., Ltd, v. Commissioner of 
Income-tax, that in calling for a Supplementary Statement of the Case under 
section 66 (4) of the Act, the High Court could require the Tribunal to include 
in such Supplementary Statement only such material and evidence as might already 
be on the record but which had not been included in the Statement of the Case 
made initially under section 66 (1) or section 66 (2) and thatit had no jurisdiction 
to direct the Appellate Tribunal to collect additional material and make it a part 
of the Supplementary Statement. Following this statement of the law, we are 
excluding the materials collected by the Income-tax Officer after remand, in dispos- 
ing of this Reference. Now the question for our consideration is whether the 
Income-tax Officer was right in ening to the conclusion that the sales of yarn 
by the assessee-mill to the labourers and villagers at the Association rates were 
not really bona fide transactions and were only canalised through its employees to 
the ultimate purchasers who purchased the yarn at open market rates and the 
assessee realised excess profits without bringing them into its books of account. 


The assessee-mill, a public limited company carrying on business in cotton 
spinning with 11,200 spindles, was established in the year 1936. During the 
accounting year Ist October, 1947, to 30th September, 1948, there were periods of 
control and decontrol of yarn price in the market. There was no control from 
24th April, 1948 to 31st July, 1948. During the period of decontrol, in the 
interest of the mills in Coimbatore District, the Sonth Indian Mill Owners 
Association, of which the assessee-mill is а member, fixed the price of yarn of 
several counts by a circular, dated 22nd April, 1948, and the mills were advised to 
sell yarn at those rates. Though there was no legal obligation in the sense that 
a violation would entail civil or criminal liability, still there was a compelling 
moral obligation, a breachof which would be a breach of etiquette involving 
loss of membership of the Association. The rates prescribed by the Association 
were only recommendatory. It was only during this period especially between 
24th April, 1948, to 20th May, 1948, about 468 bales of yarn worth 
Rs. 3,53,205 were alleged to have been sold to the assessee's employees and 
villagers, about 57 in number, at the Association rates. During this period, the 
mills also sold bales of yarn to some of their dealers, directors, their friends and 
relatives at the Association rates. Weare not now concerned with the yarn sold 
either to the dealers or to the directors and their friends, as a finding has been 
given by the Revenue Authorities that the bales of yarn were allotted to them at 
the Association rates and that they in turn sold them to their friends or ultimate 

' purchasers at the market price. A finding has also been given that the mills did 
not benefit by such transactions dealt with by the directors or their friends, when 
they sold the goods at the market rates. When the assessee submitted the 
return for the T in question, the Income-tax Officer suspected the alleged 
transactions of sale of yarn to the labourers and villagers. Naturally, the Income- 
tax Officer, before giving a finding on that question, collected particulars, gathered 
information, conducted an elaborate enquiry by summoning some of the labourers 
and villagers and also called upon the mills to explain the reason for such 
allotment of bales of yarn toa handful of labourers and villagers. During such 
enquiry and investigation, the Income-tax Officer found that there was no regular 
allotment as such in the books maintained by the mills of yarn to labourers and 
villagers. The modus operandi seems to be, as and when a labourer to whom bales 
are alleged to have been sold brings the ultimate purchaser at the mill premises, he 
would direct the mill authorities to deliver the bales to the ultimate purchaser and 
he would realise from the purchaser the market price and from and ont of the sale 
proceeds he would pay the Association rate of the bales to the mills retaining the 
surplus sale proceeds for his use and benefit. When an explanation was called by 
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the Income-tax Officer for such allotment of bales, ће mill authorities represented 
to the Officer that when there was a general strike by all the labourers of textile 
mills in the entire Coimbatore District in February, 1948 the assessee-mill alone 
worked successfully and peacefully with the loyal and whole-hearted co-operation 
and support of the labourers and villagers, that during this period the mill did 
good business and that the mill authorities thought that such persons should be 
compensated for the valuable services rendered by them during the strike period. 
As rightly found by the Income-tax Officer, there was no documentary evidence as 
such, viz., any resolution passed by the Directors in their meeting nor any written 
order passed by the Managing Director. There was no reasonable explanation by 
the mills why only about 57 labourers out of the strength of 500 were selected for 
the allotment of bales at the Association rates, when the entire staff was responsible 
for smooth running of the mills during the strike period. Equally, no material 
was placed before the Revenue Authorities in what way the villagers helped thé 
mill authorities during the strike period. Further, none of these labourers or 
villagers took delivery directly from the mills of the bales of yarn allotted to them. 
The entire quantity of bales alleged to have been sold to them as bounty was 
distributed among the few dealers, about six in number. "These six dealers came 
to the mill premises and took delivery of the bales of yarn at the market price, as 
if they were sold to them by the labourers to whom the bales of yarn were alleged 
to have been sold at the Association rates or concessional rates. Insome cases, 
whenthe dealers paid the money at the market rates for the bales, the mill 
authorities entered only the Association rate in their books of account. The 
Income-tax Officer found no authorisation on behalf of the labourers to sell the 
yarn to the persons to whom the yarn bales weresold. There was also no 
evidence to show that the surplus sale proceeds were distributed to all the 
labourers of the mill. In one instance, alabourer seems to have deposed before 
„the Officer that he did not know the details of the transactions, namely, at 
what price the yarn was sold by the mill and that he received only a sum, of 
Rs. 500. Another labourer deposed that he was given the option to take delivery 
of the yarn and to sell it on his owh account, yet because of inexperience he asked 
‘the mil authorities to sell the bales and to give him the profit. ‘He did not 
know for what price the yarn was sold to the ultimate purchaser. Again, in 
respect of 225 bales of yarn taken delivety of by S. Muthuswami Goundar of 
Karur, the assessee has stated that their books of account did not show the 
receipts from the ultimate buyers and disbursenients to the buyers (employees, on 
whose behalf the deliveries were effected) and explained that was because the 
accounts related to sums property due to the mills. Some of these labourers who 
were examined by the Income-tax Officer stated that they never handled the money 
on account of these transactions except for receiving some small margin of profit. 
There were discrepancies in the quantities as between the supplies alleged to have 
been made by the mill and the sales admitted by the six m ts to whom the 
labourers and villagers were said to have sold the bales, and the Income-tax 
Officer has referred to these discrepancies in detail. Taking a broad picture of 
the transactions of the mills during this period, it is clear and i will givo the 
impression that the mill authorities, in order to circumvent the circular issued by 
the South Indian Mill Owners Association to sell yarn at the Association rate 
adopted this dubious procedure, which is too tall a story to believe. 


Learned Counsel for the assessee seriously contended before us that, when the 
Revenue Authorities were satisfied that the bales of yarn sold to the friends and 
relatives of the directors were bona fide transactions, they should have equally 
believed the explanation offered by the assessee-employees that some bales were 
allotted to them at the Association rate, for the loyal services rendered by them 
during the strike period. But there is a definite findingin regard to the sales to 
the directors’ friends that they were bona fide sales, and we are not concerned in 
this Reference with those transactions. In respect of them, the Revenue Authorities 
relied on the principle laid down, in Sri Ramalinga Choodambika Mills Ltd. v. 
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Commissioner of Income-tax*, where this Court held that the sales would not be 
regarded as mere sham transactions unless there was sufficient evidence to prove 
that, and that in the absence of evidence to show that the sales were sham 
transactions or that the market prices were in fact paid by the purchasers, the 
mere fact that goods were sold at the concessional rate to the benefit of the 
purchasers at the expense of the company would not entitle the Income-tax 
Department to assess the difference between the market price and the- price paid 
by the purchasers as profits of the company. But that principle cannot be applied 
to the instant case because the Income-tax Officer has not found a single instance 
where the bales were taken delivery of by the labourers  themslves 
to whom they were alleged to have been sold at the Association rates. This is 
certainly a make-believe affair to circumvent the circular of the South Indian 
Mill Owners Association to sell yarn bales at the Associationrate and to secrete 
the surplus amount realised by them from the ultimate purchasers without bring- 
ing them into their books of account. 

Learned Counsel for the assessee further contended before us that in all these 
cases where the Directors or their friends, to whom the goods were sold at the 
Association rate, sold the goods in the business premises itself at their instance 
and on their terms to the ultimate purchasers, they have been held good by the 
Revenue Authorities and that therefore the same principle should have been followed 
in the case of sales by the labourers and villagers. Once again, we reiterate that 
in the instant case the definite finding of the Department is that the goods were not 
sold to the employees or villagers at the Association rates and that on the other 
hand they were sold at the open market rate to the ultimate purchasers but the 
assessee entered only the Association rate in their books of account and that the 
assessee offered the unbelievable explanation that the goods were sold to the ulti- 
mate purchasers at the open market price only by the employees {о whom they 
were sold at the Association rate. It is clear that during the period when the 
Association issued the circular, the price of yarn in the open market was definitely 
higher than the Association rate. It is during hae i. that the mill is alleged 
to have sold bales of yarn to its emplóyees and villagérs at the Association rate. 
But there is sufficient material.to show that these transactions were sham and that 
they were not intended to benefit the erhployees or villagers but on the other hand 
the mill authorities wanted to benefit themselves at the expense of the employees 
and villagers by selling the goods at the prevailing market price and usmg the 
names of the employees апд villagers as a cloak to circumvent the circular issued 
by the Association. / 

Learned Counsel for the assessee contended that, in any event, the sum of 
Rs. 70,641 sought to be added to the income of the assesseo for the year in question 
should be considered as bonus paid to the labourers for loyalservices rendered by 
them during the strike period, under section 10 (2) (x) of the Act. It is generally 
understood that bonus is given only after ascertainment of the profits of the 
company for the year in question. The amount sought to be added is not with 
reference to the profits of the year ; on the other hand.it is unaccounted money 
earned by the company. This amount was not brought into the books of the 
account, even to compute the profits for the year in question. In these circums- 
tances, the amount cannot be considered as bonus paid to its employees. Further, 
it is not proved that the money earned by the alleged 57 labourers was distributed 
to all the labourers of the mill. We cannot, therefore, accept the contention alter- 
natively put forward by learned Counsel for the assessee. 

It is well-settled that the assessment in any particular year must be based not 
- on mere suspicion or bare guess but on legitimate material from which a reasonable 
inference of income having been earned during the accounting year in question 
could be drawn. Itis not also for this Court to assess the value of the evidence ; 
our jurisdiction is only to consider whether there was material on which the 
oonclusion could have been reasonably reached. It seems to us that, on the basis 
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of the admitted and proved facts, the inference made by the Department a 

to be well justified. The findings of the Department are based on ample and over- 
whelming evidence. It is indisputable that the Income-tax Appellate Tribunal is. 
essentially a fact finding Tribunal. Its findings on questions of fact are final and 
binding, unless the findings are opento attack on the ground that there is no 
evidence to support it or that its findings are perverse. In Omar Salay Mohamed 
Sait v. Commissioner of Income-tax* their Lordships of the Supreme Court, while 
considering the question whether certain cash credits in the name of the assessee's. 
wife did really belong to the assesseo therein, reiterated the principles when a 
finding of fact of the Tribunal can be attacked in the following propositions : 

“ (1) When the point for determination із a pure question of law such as construction of a 
statute or document of title, the decision of the Tribunal is open to reference to the Court under 
section 66 (1). Я 

(2) When the point for determination із а mixed question of law and fact, while the finding 
of the Tribunal on the facts found 1s final its decision as to the legal effect of these findings is a 
question of law which can be reviewed by the Court. 

(3) A finding op a question of fact is to attack under section 65 (1) as erroneous in law- 
when there is no evidence to support it or if it is perverse. 

(4) When the finding isone of fact, the fact that it is itself an Inforence from other basic- 
facts will not alter its character as oneof fact.” 


Bearing these principles in mind, if we examine the present case, certainly 
wo cannot say that the finding of the Tribunal is vitiated by reason of its having. 
relied on surmises or suspicion. Nor can we say that the Department included 
the sum of Rs. 70,641 to the assessable income of the assessee on bare guess. 
It follows that the findings of the Tribunal cannot be assailed. 

In the result, we answer both the questions referred to us in favour of the 

t and against the asscssee. The Department will be entitled to its. 

costs. Counsel's fee Rs. 250. 


У.Б. . Answered in favour of the Department. 


IN THE HIGH COURT OF JUDICATURR AT MADRAS. 
PRESENT:—Mnk. Justice К. VEERASWAMI AND MR. JUSTICE T. VENKATADBI. 
Commissioner of Income-tax, Madras '-- - "a Applicant* 
y. І ; 
Indian Bank, Ltd., Madras: ` P ' 70 4... Respondent. 
Income-tax Act (XI of 1922), section 49:4— Domble tax relief —Assessee-bank—Head office 
in India and branches in eme aus Sie c Un Fees БАЙ Pay iere by State branch on 
law—Same income 


nemi drawn from head and vice verse—Income assessed the State 
Included in the income of assesses for assessment under the Indian Act—Donble tax reliaf—Allowable. 


Income-tax (Double Taxation Relief) (Indian States) Rules, 1939, Rule 3—Scope. ` 


The assesseo-bank had its headquarters in Madras and branches in the former Travancore 
State. Where the branches in the Travancore Stato drew money from the head quarters, the branches 


bank in Travancore а dcr peo EM MM оп сы и A E OE E 
of a sum o ,338 representing interest pa to headquarters med by way o 
ja. Aon, On a claim for double tax relief, the Officer wed the same excluding tho sum of 


рр tesi at Rs. 48,338 was held to be qualified to the relief also. The Tribunal also 
affirmed t appellate order. On a Reference under section 66 (2) at the instance of the’ 


Heid, that the order of the Tribunal is correct. 
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The question cannot be whether tho part in r of which relief is asked for is included in 
the whole, but whether any part of the income has огей tax under the Indian Income-tax Act and 
that part both identical in source and character of the income has been charged to tax under the 
State Income-tax law. 

For the purposes of rule 3 of the Income-tax (Double-Taxation Relief) (Indian States) Rules, 
what is meant by “ any рагі” and “ that part ” is that there Me E de qn of the source and 
identity of income. If this test is satisfied the relief of double taxation can be allowed under rule 3. 


Held on facts, that the view of the Officer that since the amount of interest payuolo by the 
"Travancore branch to the headquarters, was claimed by way of deduction and the same wed 
it could not be taken to be income, is not a correct approach. Notwithstanding tho refusal, the 
interest was part of the business profits, mace оу tne 1ravancore branch. . 


Caso referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (Central Act ХІ of 1922), in R.A. 
No. 341 of 1961-1962. 7 


V. Balasubramanyam, Advocate, for Applicant. 
R. Venkatram, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswami, J.—We are of the view that the question referred to us should 
be answered in favour of the assessee, the question being whether in the circum- 
stances and on the facts of the case, tbe Tribunal's decision that the assessee is 
entitled to double taxation relief for a sum of Rs. 2,23,399 is correct іп law. We 
are here concerned with the assessment year 1947-48. The assessee is a public 
limited company carrying on banking business with its headquarters at Madras. 
It has а number of branches in different places. Travancore State was one of 
guch places where it had a number of branches. In respect of the previous year 
ended December 31, 1946, the assessee returned a business income of Rs. 11,23,729. 
This amount included among other things the income of the Travancore branches. 
In Travancore the bank was separately assessed on a total income of Rs 2,26,159. 
"This income was arrived at by the Income-tax Authorities in that State after declin- 
ing a claim to deduction of Rs. 48,338 representing interest payable by the Travan- 
core branches taken together to the head office of the assessee. The assessee in 
the circumstances applied for double income-tax relief in respect of the sum of 
Rs.2,23,399 which included the sum of Rs. 48,338. The Income-tax Officer gave 
the relief asked for, but only limited to Rs. 1,74,496. Оп appeal, the Appellate 
Assistant Commissioner of Income-tax did not agree with him in so far as he had 
declined tax relief in respect of the sum of Rs. 48,338. The appellate authority was 
of the view that this sum too was qualified to the relief. e Tribunal on appeal 
by the Department accepted the view of the Appellate Assistant Commissioner and 
rejected the appeal. This Reference therefore comes before us at the instance of 
the Department. | 

It seems to us that on the facts we have set out, the only conclusion which 
is possible is the one taken by the Appellate Assistant Commissioner and confirmed 
by the Tribunal in regard to the relief granted in respect of the sum of Rs. 48,338- 
"Under section 49-A of the Indian Income-tax Act, 1922, the Income-tax (Double 
Taxation Relief) (Indian States) Rules, 1939, were framed. Rule 3 of these 
Rules is as follows:— 

* Jf any person, who has paid by deduction under section 18 of the Indian Income-tax Act, 
1922, or otherwise, Indian income-tax for ару year on any part of his income, proves to the 
satisfaction of the Income-tax Officer that he has paid for the corresponding year by deduction 
or otherwiso State income-tax in respect of that part of his income, he shall be entitled to the 
‘refund of Indian income-tax calculated on that part of his income at a rate bearing to the Indian 
rato of tax or the State. rete of tax, whichever із the lower, thesame proportion as the Indian 
rate of tax bears to the sum of the Indian rate of tax and the State rato of tax." 

This is followed by a proviso with which we are not concerned in this case. 
‘The Tribunal expressed its view in this manner: 

* It therefore follows that the whole of such profits assessed in Travancore are to be deemed 
„ав included in the Indian assessment; the part is incladed in the whole." 


Т] C.I.T., MADRAS v. INDIAN BANK, LTD., MADRAS (Veeraswarni, J.). 523 


It is argued for the Revenue that this is too broad a view of the scope of rule 3. 
"The test for granting relief under the rule is not whether the part is included in 
'the whole, so runs the argument, but whether any part of the income which has 
‘been assessed to tax in India has also suffered tax in the Native State, We accept 
“that this is the correct approach to the scope of rule 3. For pu ofthis rule, 
what is meant by “any part" and “that part” is that there should be identity of the 
-source and, we think, also identity of income. Unless this test is satisfied, the 
requirements of rule 3 are not fulfilled and no relief under the rule can be ted. 
The question therefore cannot be whether the part in respect of which relief 
-asked for is included in the whole, but whether any part of the income has 
suffered tax under the Indian Income-tax Act and that part both identical in 
.source and character of the income has been charged to tax in the Native State. 
Inthis case the facts clearly satisfy the test under rule 3. 

The sum of Rs. 48,338 represented, as we mentioned, the interest payable to 
the head office. The arrangement appears to be that where the branches in the 
“Travancore State drew money from the headquarters, the branches paid interest 
'to the headquarters and conversely when the headquarters of the assessee received 
money from its branches, it paid interest on it. Apparently what weighed with 
-the Income-tax Officer was that the sum of Rs. 48,338 was claimed by the 
аѕвеввее in the Travancore State as a deduction and the deduction having been 
disallowed by the Travancore Income-tax Authorities; it could not be taken as 
income. Without hesitation we are of the view that this is not the correct 
-approach to the question. The branches in Travancore made profits which as 
returned, were assessed to tax and the profits assessed included the sum of 
ARs. 48,338, though it happened to be so included as a result of refusal of the claim 
to deduction. Notwithstanding the refusal, the sum of Rs. 48,338 was part of 
зе business profits made by the Travancore branches. We are here not con- 
‘cerned with the question whether in reality the branches could at all pay interest 
to the head office and vice versa. For the purposes of rule 3 what is important 
-is only the income that is notionally or statutorily assessed under the Income-tax 
Act and correspondingly income which is assessed to tax in the Travancore State. 

The view that we have taken of the scope of rule 3, as we see, is supported 
"by Assam Raflways Co. v. Commissioners of Inland Revenue}, Lord Blanesburgh 
‘in his speech in the House of Lords, referring to a rule corresponding to Indian 
rule 3, observed: ` 


ls 
-with each other by their identity of source. word appears to me to denote what may bo 
‘described as a ‘compartment’ of the assessce’s total income, if I may select, as а more 
t term, one suggested by its similarity in sound.” 
“Lord Wright expressed himself thus : 
“ The contention of the appellants is to the con ; itis said on their behalf that the words 
‘the same part of his income’ refer solely to what is called tho source, and that identity of amount 
ds immaterial and does not come into question except for the purpose of ascertaining the rate of 
tax to be allowed for. I cannot agree with this argument.” : 
The only difference between the English rule and the Indian rule is that 
instead of “ that ” in “ that part", the word “same” has been used in the English 
Rule. We are of the view that the observations of the House of Lords in relation to 
the co ding rule apply equally to the interpretation of Indian rule 3. In any 
-case, on the facts before us, there is not the slightest doubt that in respect of the 
sum of Rs. 48,338 there is both identity of source and identity of income and 
rule 3 is fully satisfied. 
In our opinion, the question referred to us should be answered in favour 
«of the assessee and against the Department with costs; Counsel’s fee Rs. 250. 


У.б. | ——— Answered accordingly. 
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/ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
PRESENT:—MR. JUSTICE К. VEERASWAMI AND MR. Justice P. S. E-AILASAM. 


Rm. Р. Al. A. Alagappa Chettiar, Kottaiyur ~ Applicant * 
y. P ; 
Controller of Estate Duty, Madras | .. Respondet, 
Estate Duty Act (XXXIV of 1953), sections 44, 47—Estate Ù Debis—Deductions—Debis of 
deceased — ed im Burmo—Dm and payable to creditors resident in ia—Allosable deductions from 


The deceased left movable and immovable properties in India, in Malacca and liabilities incurred 
in Burma to creditors resident in India. The Assistant Controller of Estate Duty disallowed the claim 
of the accountable person to set-off the Burma liability against the Indian assets, He also disallowed 
an alternative claim to deduct а part of thi liability from the Malaccan asset. The Appellate Gon- 
troller with the order. Tho Tribunal also confirmed the assessment t that on the analogy 
provided by section 47 of the Act, a part of the Burma liability could be set-off against the ascts їп 

and on that basis the disallowance should be confined to only Rs. 20,865. On а Reference 
under section 64 (1) of the Act, 


_ _ Баа, the accountable is entitled to deduction from the Indian assets of the entire Burma 
liability under section 44 of the Act. Section 47 is inapplicable to the liability incurred in Burma due 
to persons resident’in India: 


_ Section 44 of the Act providing for deductions of debts and encumbrances does not make any 
distinction between debts based on mtus or residence of persons to whom they were due from the 


Section 47 operates as а proviso to section 44 in particular circumstances, requires that the debt® 
must be owing from the deceased and it must be to persons resident out of India. If there requisites 
аге satisfied, the debt may first be set-off against the property of the deceased situate outside India 
provided atate duty is paid inrespect ofsuch property and section 21 ofthe Act lays down what 
oreign, property is exempt from charge of duty and what is not. 


- A debt which was incurred by a deceased outside India but to a creditor. resident in India, will 
be a debt falling outside the scope of section 47 and under the main part of section 44 will be exttitled 
to deduction from the Indian амеб. 


The disallowance of the deduction on the analogy of section 47 is not sustainable. In a taxing 
statute analogies play до part Whether it is a charge , allowance of a deduction or exemption from. 
a charge, the Revenue have to follow the direct terms of the statutory provisions. . | 


The second of settion 47 shows that the unabsorbed liability incurred in a foreign coun 


‘can be deducted the of the deceased, only if it is situate in а foreign country, in w 


the person to whofn such debi is due, resides and that, ifa creditor doesnot soreside, the only 
posnbility is that such unabsorbed liability сад be set-off only against the Indian amets." 
The view of the Tribunal that a part of the Burma liability could be set-off against the Malaccan 
assets of tho deccased on the analogy of section 47 is not correct. | | . 
Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 64 (1) of the Estate Duty Act in R.A. No. 1464 of 1962-63 (E.D.A. No. 3 
of 1962-63). 


S. Krishnamurthi, for Applicant. 


+ V. Balasubrahmaniam, for Respondent. 
. The Judgment of the Court was delivered by | : 


Veeraswami, J—This is a Reference under section 64 (1) of the Estate Duty 
Act, which raises a question of deductibility from Indian assets of certain liabilities 
incurred by the deceased in Burma to creditors resident in India. RM. P. AL. 
Alagappa Chettiar, who is the accountable person, submitted a return under 
section 53 of the Act valuing his father's estate at Rs. 1,60,667. The Assistant 
Controller of Estate Duty, Madurai, determined the value of the movable and the 
immovable properties of the deceased in India, and as to his foreign assets he 
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found that he left а wealth in Malacca of the value of Rs. 13,231, and an excess 
liability in Burma of Rs. 33,594. This liability related to borrowings of the 
deceased and utilisation thereof in Burma either for his business of money-lending 
or purchase of lands. The accountable person claimed to set-off this liability 
а the Indian assets, which the Assistant Controller disallowed. Не also 
disallowed an alternative claim to deduct a part of this ltibility from the Malaccan 
asset. The Assistant Controller was of the view that the liabilities in Burma 
could be rightly set-off against the Burma assets including agricultural lands and 
itwas only the unabsorbed balance that could be deducted from the properties 
situate outside Burma. He expressed this view, as ho said, on the strength of an 
analogy provided by section 47. On that view, setting-off the liability against the 
value of landed pro , namely, Rs. 50,000, he arrived at the conclusion that 
the value of movables belonging to the deceased in Burma as on the date of his 
death was nil. The Appellate Controller of Estate Duty agreed with him. The 
Tribunal did likewise except that in its opinion a part of the Burma liability could 
be set-off against the assets available in Malacca and that on that basis: the dis- 
allowance should be confined only to Rs. 20,365. The Tribunal came to the 
conclusion on a view slightly different from that of the Revenue, which proceeded 
not precisely on the terms-of section 47 but as we mentioned, on the strength of 
the analogy provided by that section. The.Tribunal’s view was this: 

u No doubt it is true it is not a‘debt duoto persons resident out of the territories to which 
this Act „bat in the absence of proof that debt was contracted to be paid in India, we аго 
оГ the opinion that-the qssessep is not entitled to claim this deduction.” 

o It would thus.appear that in the opinion of the Tribunal the terms of section 
ATthemselves were applicable to the facts of the case. - It is the propriety of this, 
view. thats canvassed before ця for the accountable person. - Е 

< "бесбоп 5 id the Chraig ке оа which levies duty on the principal value of; 
the estáte' of the ‘deceased that passes.on his death. . The principal valus is to be. 
ascertained as 'provided. by the Act:and relates to property including agricultural 
апав situate in the territories which immediately before lst November, 1956, were 
córipri&ed in'the States- specified її; ће First Schedule to the Act. The States in 
thé/Fitst Schedule are thósejwhich lie- within the territorial limits of this country. 
Pärt IH. provides for cértainlexcéptions from’ tharge of. duty, of which foreign 
próperty^is-oné. Section 21-saysthatthelproperty that ‘passes on the death of a 
deceased shall not include immovable“ property ‘situate’. outside India.: and. also 
nievablé property s6:situate,:: But;'if-at the time iof his ‘death, the deceased was 
domicilud.in'India; movable property situate ‘outside India-will.be liable to be 
included in the property of the deceased for (ће .purpose of valuation.. Part of 
the Act ditects certain deductions in determining. the principal value, of the 
déceased’s estate; Among the deductions allowed ‘by section 44 are debts and 
encumbrances of the ‘deceased: "This ‘section does not make any distinction 
‘between one: kind of débtrand another based on situs or residence of persons, to 
-whom they were due from the deceased. But section 47 covers particular kinds of 
debts incurred in certain circumstances and provides for the procedure for deduc- 
dion of the'same.' The section is as follows : 

* Debts to persons resident in foreign. country not to be deducted ін m instance except from 


paid property 
debts due from the deceased to resident out of India (unless contracted to be paid in 


shall be no repayment of estate duty in respect of any such debts, except to the extent to which 
rit is shown to the satisfaction of the Controller that the property of the deceased situate in the 
foreign country in which the person to whom such debts are due resides is insufficient for their 


ipeyment." 

‘Broadly speaking, the scope of this section appears to be to limit іп -the first 
instance deduction of the type of debts covered by it from property of the deceased 
‘situate out of India in respect of which duty is paid, and if there is any unabsorbed 
fliability still remaining, proportionate repayment of the estate duty will be made. 
It will be seen, therefore, that, while section 44, by its main part, allows deduction 
of debtsand encumbrances of the deceased, section 47 virtually operates as a 
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proviso thereto. The second part of section 47 proceeds on the basis that the 
scope of section 44, so far as it concerns the debts of the deceased, is wide enough 
to cover foreign debts, and the first part of section 47 provides for the procedure 
and forges certain limitations in the matter of deductions of the particular type of 
foreign debts. For the section to apply, the debt must be owing from the deceased, 
and it must be to persons“resident out of India. If these requisites are satisfied, 
the debt may first be set-off against the property of the deceased situate outside 
India, provided estate duty is paid in respect of such property. What that would 
mean will have to be understood in the context of section 21, which lays down: 
what foreign property is exempt from charge of duty and what is not. Immovable 
property, which lies outside India, will in no circumstances attract estate duty 
under the provisions of the Indian Act. If the foreign property, on which estate: 
duty is paid, is insufficient to meet the foreign liability of the kind envisaged by 
the first part of section 47, the outstanding liability will entitle the estate of 
the deceased to a refund of proportionate estate duty. This procedure will be 
inapplicable to debts of the deceased due to persons resident outside India, but. 
under the contract the debt is payable in India or is charged on property situate 
within India. Likewise, the section will have no application to a foreign debt, 
which will not fall within the first part of the section. А debt, which was incurred 
by a deceased outside India but to a creditor resident in India will be a debt of 
that type falling outside the scope of section 47. Where, therefore, the debt is. 
not one contemplated by section 47, it will follow that the main part of section 44, 
so far as it relates to debts, will have full play unrestricted by any limitations. 
That is because, as we mentioned, section 44, first part, applies to all kinds of 
debts, whether local or foreign, owing to resident or non-resident creditors, and 
the purpose of section 47 is no more than to provide for allowance of particular 
kind of debts in particular circumstances in a particular manner. When that proce- 
dure by the terms of section 47 is not attracted, there will, in our opinion, be 
nothing to stand in the way of the accountable person being entitled to deduction 
of the foreign liability. 3 

In this case there is no dispute that the liability of the deceased in Burma was. 
to creditors, all resident in India. That is not a liability to which section 47 will 
be applicable, and on the construction we have placed on that section as well as 
section 44, it follows thatthe accountable person is entitled to deduction from 
the Indian assets of the entire Burma liability. : 

There is one other matter, which, before we leave this Reference, we must advert 
to. The Tribunal on the viewthat section 47 was applicable thought that a part 
of the Burma liability could be set-off against the accan asset of the deceased. 
Why the Tribunal considered that this was permissible is not clear from its order 
buta careful reading of the second part of section 47 shows.that the unabsorbed 
liability incurred in a foreign co can be deducted from the property of the 
deceased, only if it is situate in the foreign country in which the person, to whom 
such debt is due, resides, and that, if a creditor does not so reside, the only possi- - 
bility is that such unabsorbed liability can be set-off only against the Indian assets. 
We make this observation lest we might be misunderst in our appreciation of 
the scope of the second part of section 47 by our silence in regard to it. 

The Revenue, as indicated by us, disallowed deduction of the Burma liability 
on the strength of an analogy of section 47. In a taxing statute analogies play 
no part. Whether it is a charge, allowance of a deduction or exemption from a 
charge, in every one of these cases, the Revenue will have to- follow the direct 
terms of the statutory provisions. No one сап suppose or has supposed that an 
accountable person can be charged on the principal value of the deceased's estate 
on the basis of a mere analogy. Just as the Revenue will be confined to the 
terms of the charging section, so too it cannot travel outside the provisions relat- 
ing to allowance of deduction and decline a deduction on supposed analogy. 

The Reference is answered in favour of the assessee with costs. Counsel's 
fee Rs. 250. А 


V. 8. ‚——— i Answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MnR. Jusriag К. VEERASWAMI AND МЕ. Jusriag P. S. KAILASAM, 


V. N. Venkatarama Chettiar & Sons .. Applicant* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 
Incoma-tax Act (XI of 1922), section 94— Back assessment — Tribunal —Ft s Of fact—Referemce— 
High а isdiction—Assseses 1 анат ы 1 cem 


kugher rates—Esplanation ning жын be shifting and maccapiable by Tribunal—Finding of fact— 
Additions to the tucome. 


The амсысс carrying on various business, derived the bulk of income from the cloth business. 
In the reamessment proceedings co. ent on the discovery of English pattials showing the sales of 
cloth at higher rates than was disc] in the Tamil pattial, the Department and the "Tribunal on 
phe basis of the rates found in the English pattial made additions to the income, rejecting the 
explanation of the asscasce аз puni irae The Tribunal found on the materials before it that the 
злес ос was shifting his case in regard to the pattials, that there was no explanation as to why the 
excess payments were paid back to the and that the affidavit based on the memory of the 
deponents were not acceptable. Ona erence under section 66 (2) at the instance of the assextoc,. 


Held, that the Reference has to bo answered against the amessee. 


«à nding of tact it open to review only on заа ee es If the inference drawn, 
from сїз 1 


No general proposition can be laid down that irrespective of circumstances, affidavits and. 
no should; ai a rule; De;relicd роп qug tho truth Whether such evidence can 
be relied upon or not depends on appreciation of particular circumstances, the parties who produ- 
ced them and the value to be given to such evidence. 


On facts, the ent and the Trfbunal had the materials to come to the conclusion. The 
pattial would furnish material on which the finding could be supported and om 
Enc mM Eee eder udi ee Arad : 


Case referred to the High Court by the Income-tax Appellate Tribunal 
under section 66 (2) of the Indian Income-tax Act, 1922. 


S. Swaminathan, for Applicant. 
V. Balasubrahmaniam, for Respondent. 
The Judgment ofthe Court was delivered by : 


Veeraswami, J.—W are in this Reference concerned with the assessment 
1945-46 and 1946-47 for which the relevant accounting years ended respectively on 
July 3, 1944 and July 2, 1945. The assesseo is a Hindu undivided family deriving, 
income from securities, properties, a cloth business and money-lending business. 
The bulk of its income came from cloth business. For the assessment years the 
taxable income was determined at Rs. 15,026 and Rs. 32,345. Oa November 14,. 
1951, the departmental staff made a surprise visit to the assessee's premises and dis- 
covered a pattial book in English which the assessee had maintained for the period! 
December, 1942 to 1948. This English pattial tallied with a Tamil pattial, which also 
the assegsee had maintained, in almost all particulars except the rate at which the- 
textile goods were sold to purchasers from Ceylon. The difference between the Tamil, 
and the English pattials came to Rs. 50,327 for 1945-46 and Rs. 36,818-12-0 for- 
the subsequent years. The assessments were, therefore, re-opened under section 34- 
of the Income-tax Act, with the result the chargeable, income was re-fixed at 
Rs. 70,000 and Rs. 1,19,673 for the respective years. The explanation offered by: 
the assessee in relation to the English pattial was not accepted by the Incame-tax 
Officer. On appeal, the assesses succeeded partly in respect of the assessment 
year 1946-47 but so far as the addition referable to the difference arising from. 





*Tax Case No. 161 of 1963. 26th October, 1965. 
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the English pattial was concerned, the assessments were confirmed. The Tribunal 
was satisfied that, the Revenue took the correct view in adding to the original 
assessments. 


P4 


‚ At the instance of the assessee a Reference was madeto us under section 66 (2) 
of the Act on the following question:— 

“ Whether on the facts end circumstances of the case the Tribunal was justified in sustaining 
an addition of 50,327 and Rs. 36,819 respectively in the assessment years 1945-46 and 
1946-47 as concealed profits made out of the exports of textiles to Ceylon?" Í 


Prima facie the finding of Revenue as well as the Tribunal as to that matter ` 


is a factual one. But even a finding of fact is open to review on certain limited 
legal grounds. If the inference drawn from proved facts appears unreasonable or 
a factual finding arrived at is impossible of acceptance to a mind trained in the law 
in all the circumstances or if the finding is not supported by any material or in 
thé process of arriving at it, there isa misdirection in regard to admissibility of 
evidence, the Court, acting under:section 66 of the Income-tax Act, may well be 
j ed in reviewing tho factual finding. We, have, therefore, listened to a some- 
what lengthy argument from Mr. Swaminathan for the asseasee. But we are not 
persuaded that there is any of these grotinds present to justify this Court to come 
to a different conclusion. . : 


о -At'jé biiginalassessment, the assessee did not disclose the -English pattials ` 


but there were billé drawn up in English corresponding to Tamil bills, The expla- 
nation in regard to the English 

Феу were meant for facilitating check by Customs Authorities across the Indlan 
roitier..’ When cónfrented with the English pattial book, a different explanation 


bills offered by the assessee originally was that: 


4 


was.givon by, the-assessee, namely, that it was,maintained at the instance . of thea. 


Ceylon customers. The Revenue as well as the Tribunal, iri view of thé materials 


and. surrounding; circumstances, um з, were convinced-that the assessee'a explanatiqnowas 
worthy of acceptance. «The Tribunal pointed out.that. the-asgessed MA rue shift- 


ing its ground every ue in "was. Ro EE the d . We: ‘have · ourselves 
ta hnough,the relevant record in,relatien to that matter dnd we „аго. поі 
ssh tuit tne ТАРЛЫ in agreng that vigw, NES in Giron- 2m PET 
The considerations before the Tribunal fell,pnder. three categories: (1); For 
transactions amounting to Rs. 10,748 for the assessment year 1944-45 and Rs. 3,250 
for the assessment year 1945-46, there was-ho . evidence at 'all.to:córroborate the 
assessee's version; (2) transactions amounting to Rs, 20,349 and Rs. 9,042 for the 
two assessment years 1945-46 and 1946:47 respectively for ‘which'“affidavits ‘were 
filed. rom Ceylon, merce and.(3) in.respect of transactions, amounting to 
Rs. 9,295 and. Rs. 24,525 accoun ў 
iSc nfant were 
ght 


‹ 


e light. of the. sworn statement of the авзеввсе, dated February 7, 1955, that it 


I &ccourit copies from. Ceylon parties duly;certified by the `- 
to's” àccoufi н filed: These ‘materials were examined. by the Tribunal 


bad по evidence in ‘support of its version that the English pattial was prepared. - 


just to, oblige the out-of-State purchasers from Ceylon. The affidavits before the 
Tribuhdl were disbelieved by it on the ground that they related to facts which took 
place more than. a decade before and they could not'be acted upon unless they were 
based.upon books of account. The Tribunal considered that the affidavits were 
upon memory and admittedly not on the books of account. Some of thé 
affidavits stated that the deponents thereto did not possess old books of account, 
that the books df account had been misplaced and that they were not available 
with them at the time of preparing the affidavits. It is not possible to say that in 
rejecting the affidavits for those reasons, the Tribunal acted unreasonably. The 
Tribunal was not also prepared to act upon the certified copies of accounts, and 
very properly. : ^ | 
The outstanding fact which emerges from the records of the case is that the 
assessee was in receipt of excess amounts over the value of goods supplied by him 


and such excess invariably was shown as having been repaid in cash in Salem to “; 


the said purchasers or their agents. The assesseo, as was pointed out by the 
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bi 
fui 10 abd коша гай reniling ia Mateo ар кы Майа permanently теше in 
ing extra-territorial іп operation. Where the 
marriage takes place in the Madras State that undoubt provides a territorial nexus between the 
rabject-matter’ and object of législation by the Madras ture. Itis well established now that the 
ee Logislature or of the,Central, Legislature under’ the relevant. entries of 
tive power under the Goyernment of India Act, 1935 or the Constitution of India are of a 
kovereign character and of the fullest amplitude both in respect of territorial tion as well as 
Jurisdiction over persons who аге at the relevant time withm the limits of the tate. 
V .. Appeal against the’ Decree of thé Court of the Additional Subordinate Ju 
(of Mayuram in Original Suit No, 52 of 1959. | ы 3d 
R. Gopalaswami Iyengar and К. N. Balasubramaniam, for Appellant. 
‘G. Ramaswami and $. N. Subramanian, for Respondents, 
The Judgment of the Court ‘was delivered by ИИИ s 
| Verraswaini, }}.—ТЫв is an ар al by the first defendant from a decree of the 
Additional Subordinate Judge o iyüram ting maintenance at the rate of 
Rs. 15 per mensem tà each of the first three plai tiffs and at Rs, 30 per mensem to 
fourth plaintiff, amd a further payment to the plaintiffs of Rs. 10 per mensem towards 
theit residence. The decree also directed the first defendant to pay plaintiffs 
рай maintenance for a period of three years at the said rates. ¢ properties 
described in the plaint ‘В’ schedule were charged with the maintenance so decreed. 
The suit was instituted in forma pauperis for partition and: separate- possession of 
‘the first plaintiff’s one-fifth share in the suit properties and for right of residence of 
the fourth plaintiff in item 1 of the plaint “A? schedule and for maintenance at 
Rs. 100 per mensem from Ist April, 1958, and for. past and future maintenance 
at the’same rate for the plaintiffs’. The plaintiff’s case was that the first defendant, 
who had a spouse Bving, married the fourth plaintiff on 9th May, 1951, at Mayuram. 
It is not in dispute that the fourth plaintiff is a Malayalee lady and that she has 
и permanent resident of Travancore State. After the marrjage, the first 
defendant took the fourth plaintiff to his native place at М. Adanur near Kattu- 
di, and lived there as husband and wife and begot thro h her plaintiffs 
‘l to 3, who are all minors. From 1953, however, misunderstandi arose as a 
result of, that is the plaint case, ill-treatment meted out by the first defendant to 
the fourth plaintiff. ,last child, the third plaintiff, was born on l6th May, 
1955, and the first defendant and the fourth plaintiff separated sometime in Septem- 
ber, 1954: The first defendant resisted the suit and denied the. status of the fourth 
plaintiff as also the other plaintiffs. He pleaded that he has married one Janaki 
Ammal in 1921, who gave birth to defendants 2 to 4 and died in 1956. There could, 
therefore, be no lawful i in any case, of a second wife during the lifetime 
‘of Janaki Amma]. In fact, the first defendant, went to the extent of s ing that 
the fourth plaintiff was the wife of one Madhavan, Nair.and plaintiffs | to 3 
were born to him; , The-properties described in Schedule А and С to the plaint, 
E to the first deféndant, had been, bequeathed by one Balarama Reddiar for 
charitable purposes ánd the properties у мум, Taint * В’ Schedule alone are’ 
his self-acquisitions." The first defendant asse) t, in the circumstances, the’ 
plaintiffs had no cause of action, either for partition and separate possession or for 
: 1 The. Additional Subordinate Judge framed appropriate issues and found. that 
the marriage pleaded by the fourth plaintiff was true but invalid in law, becaüse: 
of the provisions of the Madras Hindu- (Bigamy Prevention and Divorce) Áct, 1949, 
that plaintiffs 1 to З уеге the children of the first defendant born during the wedlock 
with thé fourth plaintiff and аё. Һе plaintiffs were entitled to maintenance, past 
and future. "The Subordinate Judge also found that the plaint ‘A’ and “С? 
schedule properties were trust properties not answerable to the claims of the plaintiffs 
and that the ‘B’.schedule properties were the self-aquisitions of the first defen- 
dant. Nevertheless, he determined the quantum of maintenance :оп the basis of 
the income from, and the extent of, the entire broperties in the three schedules. 
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In our view, the decree of the learned Subordinate Judge is correct except in 
regard to the maintenance, past and future, decreed in favour of the fourth plaintiff. 
Before us, no attempt was made by learned Counsel for the first defendant to contend 
that as a matter of fact there was no marriage piv eee E of the Court 
below in this regard is in anywise erroneous. But his contention is that the fourth 

laintiff’s marriage with the first defendant having been found to be invalid as a 
igamous one, the Court below was not justified in granting maintenance to; her. 
The view of the Subordinate Judge on this point is not quite ‘clearly expressed in 
his judgment. But it would appear to have been argued before him that when the 
fourth plaintiff’s marriage with the first defendant was rendered invalid by law; 
shc should be equated to the position of a concubine and maintenance given to 
her. Whether the Subordinate Judge accepted this position and gave maintenance, 
it is not obvious. Under Hindu Law, a concubine of a Hindu will not be entitled 
to maintenance against him during his lifetime. Nor can it be said that the státus 
of the fourth plaintiff, in the circumstance, is that of a concubine, for a duo 
of marriage, as required the personel law, was gone through and the fourth 
pu re the firat ои nt lived for a fairly Іо a as husband oe and, 
t ildren ugh that union. But,.when the marriage, as a igamous, 
ons rendered void by' section 4 (1) of the Madras Hindu (Bigamy Prevention and, 
Divorce) Act, 1949, what exactly is her status? For the appellant the contention. 
is that when the marriage is invalid, whatever might be the status of the fourth, 
plaintiff, she will not be entitled to any maintenance. On the other hand, it is 
strongly urged before us that the law should not fail to, take note of the factual 
position, namely, that the fourth plaintiff and the first defendant did go thro 
a form of iage in accordance with their personal law апа that even if by the 
said-Act the marriage is void, she should nevertheless, be held to be entitled ір, 
maintenance. te an 

In Kamani Devi у. Kameshwar Singh, a Division Bench of the Patna High Court 
was dealing with a revision petition under section 115 of the Code of Civil Procedure 
arising out of an application for leave to sue ёл forma is, in which the question 


was, whether the plaint disclosed a cause of action. suit was for maintenance 
Бу л lady oi: the usu of an all marriage. The Court of first instance found 
that the marriage being in form, it was not valid amongst Brahmins 


governed by the Mithila School of Hindu law. In disposing of the revision petition 
in favour ofi the petitioner, the Division Bench observed. ii m: 


КИ 
DRE Sero ho (Subordinate ) has not brought his mind to bear upon deciding what is the scopg 
of the cause af action in the walt belle iur Heshould have borne in mind that instances are not want 
ing in Hindu law when a ара iene Aure eng мечаки contraty to the Вране ilinet 
the relationship so crea is not and void and for purposes however invalid they be spin 
purposcs only. For instance, in the case of an invalidly adopted son, he may not be entitled to succeed 
as а validly adopted son, but he is all the same entitled to maintenance. Similar i 
timate воп of a twice born caste who, though cxchided from inheritance, is entitled tó be maintained 
The best illustration Н the case of a wife married from within the prohibited degrece © на Там 
prea re entitled to be maintained by her husband (vide Trevelyan, ч 
' Law, p. 49)" REM 
We think that we should extract also the further observations, which reflect the’ 
view of the Patna Division Bench : NE UC QE, 
against 
: is form 
Meter bo the consequenices upon the children born ofxuch wedlock with regard to thei i 
inheritance and succession and whatever be her status in relation to her husbands o and Cnet 
i "ebeerving that ihi 


tio геїаЧош.................. The learned Subordinate Judge is also in 
plaintiff was not едис to claim maintenance even on the ground that she is the illegitimate wife of 
the opposite party. І do not find any Inconsistency in the The plaintiff's case is that sho WAR 


married to the opposite party in a particular form, and itis quite open to her to thatif i 
to law this marriage is not valid for all purposes, it at least has created ir her д to be indintained 


А "s 


1. ALR. 1964 Pat, 816, 
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here. Wherea penon by his will made a devise in favour of one whom the testator 
had married and later on it is found that the marriage is not valid, referrence by 
the testator to the legatee as wife must be taken, as it was held there, to the person 
whom he described as his wife. 


Yo 


-` Lastly, on this question, learned Counsel for the respondents contended that 
section 4 (1) of the Madras Hindu (Bigamy, Prevention and Divorce) Act is slra 
vires the State Legislature. Не says that the fourth plaintiff being a Malayalee and 
a permanent resident of the Travancore State, the Madras ture.would have 
по power to enact a law which could affect her, and that since section 4 (1) had 
that effect, it must be held to be extra-territorial in operation and therefore in excess 
of the powers of the Madras State Legislature. support of this contention, 
strong reliance is placed an State v. Narayandas!. Section 99 of the. Government 
of India Act, 1935, defines the extent of the Federal and Provincial jurisdictions to 
make laws, It stated that subject to the other provisions in the Act, the Provincial 
Legislature may make laws for the Province or for any part thereof. Entries 1 and 6 
of Tist III of the Seventh Schedule to that Act invested Provincial Legislatures 
with concurrent powers to enact laws in respect of criminal law, and 
divorce. The argument for the respondents is that under these entei the Ра 
cial Legislature can make laws only for the Province or a part thereof and not 
tmake:ldws which will have operation either extra-territorially or ія personam, outside 
the térritorial limits of the Province. Ава proposition of law, it is generally correct 
and that is what was held in State v. Narayendas!. In that case, a resident of] Bombay 
married a woman in Bikaner at that place. The marriage was found to be a biga- 
mous опе апі a bigamous marriage would be invalid and would constitute also a 
crimé under the Bombay Prevention of Hindu Bigamous Marriages Act, 1946. 
"The Full Bench of the Bombay High Court held that there could be no prosecution 
under the provisions of section 4 (Б), as the sub-section was ultra vires the Bombay 
Legislature. The reason for the decision is stated thus : à 

.. “Now, in this case the subject-matter of the legislation is firstly marriage and secondly crime. 
With regard to marriage , the legi has attempted to legislate with regard to marriages con- 


marriages 
territorial nexus has got to be discovered between the State and the marriage contracted outside the 


: We are of the view that no question of extra-territorial operation of section 4 (1) 

‘of the Madras Hindu (Bigamy tion and Divorce) Act, 1949, arises so far as 
the: facts of this case are concerned. Unlike the Bombay case, the marriage here 
took place within the limits of the State of Madras and one of the parties to the 
ere belonged to that State, in which he permanently resides. The fourth 
laintiff, no doubt, came from Travancore State, where she resided permanently 
ore the iage. But, where the marriage has taken place in this State, that 
undoubtedly provides a territorial nexus between the subject-matter and the object 
of legislation by the Madras Legislature. It is well established now that the powers 
of either the State Legislature or of the Central Legislature under the relevant entries 
of.legislative power under the 1935 Act or the Constitution, аге of a sovereign 
character and of the fullest amplitude both in respect of territorial o tion as well 
Jis jurisdiction over persons who are at the relevant time within the limits of the 
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State. .When the State c had powers under the. Concurrent List in the 
Government of India Act, 1935, to legislate on marriage and. divorce, and to create 
connected crimes, in exercise of such powers, it would undoubtedly be competent 
to prevent marriages of bigamous nature and constitute such a marriage as a crime , 
providing punishment therefor. Where such a marriage takes place outside the. 
territorial limits of the State and one of the spouses, who is a Hindu, belongs to this 
State, whether, with reference to such a marriage, section 4 (1) operates extra-' 
territorially and, if so, it is invalid, does not arise for consideration in this case. 
We are not concerned with the effect of.a marriage which took place outside the - 
State/of Madras and the constitutional validity of section 4 (1) in regard to the 
prevention of such bigamous marriages outside the territory of Madras State. í 
We come back, theréfore, to the question whether, where the factum of marriage 
is established and the.form of it is in accordance with the personal law, but because 
it is bigamous, it is void, the woman, who is a contracting party, could still be regarded 
as a wife or something in between a wife and a concubine, with a right to claim | 
maintenance from the man. Apart from considerations: of morals or sympathy, 
we are unable to say that there is a status of wifehood for such a woman intermediate 
between the legilimate wife, so to speak, and a concubine. There їй no téxtual 
authority or statutory authority to be found for such a position, , not do we feel 
ше that we can recognise such a status, especially when the policy of the'law 
to declare a bigamous marriage as void and, in fact, constitute it as a crime, which 
is liable to be punished. We are of the view, therefore, that the fourth plaintiff 
has no right to. maintebance, and the Court below was пої justified-in granting 
her апу maintenance. udi: M 1 "s Ls £u dud 
. Two other questions have been argued for the appellant. One is; whether 
the third eng Aes born to the first.defendant. There can be no doubt about; 
it. "The Birth Extract shows that the third plaintiff is the third child of the first. 
defendant and from the date given in the Birth Extract, there can be no doubt that: 
the third plaintiff should have been conceived when the fourth. plaintiff.and the 
first defendant were living together. The other point is that the Court below was 
not justified in taking into account' the properties covered by Schedules Aand C: 
in the plaint, in fixing the quantum of maintenance. We have been taken through: 
the will relating to these properties. It appears to us that the will merely created 
a charge on the properties for: performance of certain named charitable objects. 
We are of opinion, therefore, that the Court below: was not in the wrong in taking: 
these properties into account for fixing the maintenance for plaintiffs.1 to H In 
y case, її cannot be said that the quantum of maintenance, both past and future, 
in favour of plaintiffs 1 to 3 is excessive. . . p MM 
, The appeal'is allowed and the decree is set aside sq far us the fourth ‘plaintiff 
is concerned, But, in other ects the appeal is dismissed. No costs. Inasmuch, 
as the fourth plaintiff has failed, theliability to рау Court—fee in. mespect of her 
claim in the plaint should be borne by her in the Court below. : MT 
‚У.К... ] . ——— o ced. C0 Appeal allowed in part? 
^. .IN THE HIGH COURT OF JUDICATURE AT. MADRAS.:; 6x o 
И :—Mn. Justicg R. ЗАРААУАМ AM EE. 
М. А. Mohamed Ali EE рее ЕР ae Petitionsr® € 
бр К p n < n 2 hi t " * aft К sa ma РЯ 9 x ' 
Dr. R. Ramadoss:: . ' Be ЗС. i .. Respondent.’ - 
"Criminal trial—Gases like criminal trespass—Trial Бу Honorary Presidency Magistrates. irability. 
Criminal Proceduri Gods (V. of 1898), sections 339,522 and 561-H— Order under section 522 ordering the 
‚ accused to deliver certain property to complaimant— If rrvisable— Power'of revision Court lo set aside the order and 
restore possession ‘to accused. |, Dra Т d. yes Thus te аа олот ич 
The Madras High Court i ted instructions that cases like criminal ought 
not to be transf m Honey pesto T: гага Tor telatas they SD De а 
clearly understand tho distinction dies eon] ‘criminal trespass. '' А 23 x н 
An order under section 522 of the Criminal Procedure Code is revisable. Under section 439 of! 
the Criminal ProcedureCode the High Court can ава Court of revision exercise any of the powers con- | 
, Crb, R.Q. No, 1605 of 1965 and СКР. No, 1579 of 1965," 25th January, 1966. 
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Criminal Procedure Code, for restoring such possession back ta the accused person. 
The observation in that case is only an obiter. Under section 439, Criminal Pro- 
cedure Code, the High Court can as a Court of revision exercise any of the powers 
conferred on a Court of appeal under sections 423, 426, 427 and 428, etc. Under 
section 423 (1) (d), Criminal Procedure Code, an appellate Court may make any 

t or any consequential or incidental order that may be just or proper, 
I have set aside the order of the delivery of possession of the bungalow to the res- 
pondent-complainant under section 522, Criminal Procedure Code, Incidental 
ór conseqüential orderis to direct restoration of possession of the property to the peti- 
tioner. cidental or consequential orders are those which follow as a matter of 
course being necessaty complements to'the main order passed without which the 
latter would be incomplete or ineffective, and such are directions as.to refund of 
fines realised from acquitted persons, or as to the restoration of compensation amount 
paid under section 250, Criminal Procedure Code.on the reversal of acquittals. 


or . orders for disposal of pro . Further, under section, 561-A, Criminal Proce; 
dure Code, nothing in the Criminal Procedure Code shall be deemed to limit of 
affect the inherent power ofthe High Court to make such orders as may be „neces 
sary to give effect to any order the Code or to prevent abuse of the process of 
any Court or otherwise to secure the ends of justice. It is obvous that when a Court 


has authority to make an order,:it must have the power to carry it out into effect ; 
otherwise it will be useless to make it. The learned Chief Presidency Magistrate 
shall take steps to direct re-delivery of possession of the bungalow and the properties 
taken from the petitioner to him. , 
V.K. ^ ———— ә Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mz. Jusna P. RAMAKRISHNAN. 


Thangaswami Pillai Petitioner * 
D. r А 1 D 
State and another — : Р | `e. Respondents. 
Criminal Procedure Code (V 1898), section 517—Pledgs of jewel obtained ‘accused by ыны meani— 
conclusion of trial of pleadged jewel ordered, to be returned to, ozomer: ч Right of 


loe claim possession. air } i : 
A pawn broker who takes a valuable gold jewel on ledge from a pledger who is a stranger from 
а different village, without making any enquiry about the antecedents of the pledger, has necessarily 
to face to the consequence of the property pl ged turning out to be stolen property or, as im the 


unprotected. It is notthe.province of the criminal Court to enter into any claborate considera- 
tion of the relative rights of the pledger and pl under section 178 and other allied provisions, 
of the Contract Act. In ‘such cases, where itis clear, that the pl had no title at all to pledge 
the goods, and on the other hand the property had been obtained by him by unlawful means, and 
where the pawn broker’s conduct shows that he did not take any recaution to fortify his position 
by necémary eriquir:es about the antecedents of the pledger where he t the jewel from and 10 on—it’ 
will be a proper exercise of the discretion on the part of the criminal rtin directing, after conclu- 
sion of tho trial of the accused, the return of the jewel to the real owner who had been deprived of - 
posemiqn by the accused by unlawful means. » US А 
. Petition praying that in the circumstances stated therein the High Court will 
be pl to return to ерис herein the gold chain concerned in S.C. No. 73 
of 1961 on the file of the Court of the Assistant Sessions Judge of the Court of Ses- 
sion, Tirumelveli. — , RS og Mer МЕ ; 
У. Shanmugham, for Petitioner. .. у бое f 
"S. R. Srinivasan, for Public Prosecutor, for State. , UMS, HER ous Aet 
K. Raman, for 2nd Respondent. | T y 
The Court made the following ` А » І 
Onpxm.— The facts in controversy in this petition are briefly the following. 
A girl by name Rajammd was alleged to have béen kidnapped by the accused 
Ponnuswami Nadar in S.C. No. 73 of 1961 on the file of the Court of the Assistant. 
p———————————————————————————————— 
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Sessions Judge, Tirunelveli, and then raped her. He was prosecuted before the 
Assistant Sessions Judge for kidnapping the minor from lawful guardianship (section 
366, Indian Penal €) and rape (section 376, Indian Penal pu but he was 

uitted of the latter and convicted and sentenced to К.І. for six months 

er the former charge. е accused is alleged to have removed from the person 
of the girla gold chain weighing about three sovereigns. In the course ofthe 
investigation by the Police, this chain was recovered from P.W. 4, a wn-broker 
of Tuticorin, with whom the accused had pledged it for about Rs. 150. The trial 
Court ordered the return of the jewel to the father of the girl, on the finding that 
the property really belonged to the girl's parents and that the accused had no right 
fo pledge it having got it by unla means from the real owner. In appeal, the 
learned Sessions Judge of Tirunelveli acquitted the accused of the charge .under 
section 366, Indian Penal Code also. When an application was made to him by the 
pawn-broker P.W. 4 for the return of the chain, the learned Judge did not interfere 
with the order of the learned Assistant Sessions Judge directing the return of the 
jewel to the father of the girl. The pawn-broker P.W. 4 has filed the present Crimi- 
nal Miscellaneous Petition in this Court. 

. Accordng to the learned Counsel appearing for the petitioner herein there is 
nothing in the case to show that the pledge was not bona fide, and that in the absence 
of such evidence, the Court had to return the jewel acting under section 517 of the 
Criminal Procedure Code to the person claiming to be entitled to possession of it, 
namely, the petitioner, This application was opposed by the father of the girl 
and by the learned Public tor. Learned Counsel for the petitioner 
cited before me a decision of the Nagpur High Court reported in Budhala v. Sukkman! 
in support of his contention. A reference to this judgment shows that the facts 
were quite different, A Police Constable was claiming to be owner ofa jewel. The 
accused claimed to have obtained the jewel by legitimate means from the Constable’s 
wife and then pledged it with a pawn-broker from whom it was recovered. ' The 
accused was tried for the offence of theft of the jewel and acquitted. While setting 
aside the order of the trial Court for the return of the jewel to the constable, the 
Nagpur High Court observed that there was nothing to show that the pawn-broker 
acted in bad faith. It is on this part of the observation in the judgment that the 
learned Counsel for the petitioner has relied, and urged that in this case too there is 
no evidence to show that the pawn-broker (petitioner) acted in bad faith. But in 
the Nagpur case there was the further circumstance that it was with the consent 
and the direction of the Constable’s wife that the accused pledged the jewel 
with the pawn-broker and further it was found that the pawn-broker had satisfied 
himself about the bona fides of the transaction before he accepted the pledge, namely 
he had discovered that there was a prior attempt by the accused to pledge the jewels 
with a lady, and therefore he had resorted to the pawn-broker, because that lady’s 
terms were onerous. But in the present case there is nothing to show that the pawn4 
broker made any сше accepting the pledge from the accuséd, apparently 
а stranger. The pawn- roker lives in Tuticorin. The accused as well as the 
complainant are neighbours and belong to a different village called Thurvaram i. 
A pawn broker who takes a valuable gold jewel on pledge from а pledgor who is 
stranger from a different village, without making any enquiry about the antecedent 
of the pledgor, has necessarily to face the consequence of the property pledged turning 
out to be stolen property or аз in this case, obtained by unlawful means by seizi 
it from a young woman when she was helpless and unprotected. It may be conced 
as claimed the petitioner's learned Counsel, 'that the lower Court in this case 
did not enter into any elaborate enquiry about the bona fides of the pawn-broker. 
But it seems to be implicit in the circumstances of this case, that the pawn-broker 
was taking a risk in accepting a gold jewel from a person coming from a different 

1 and who was a stranger to hin Learned Counsel for the second respondent, 
the father of the girl, has cited the decision of Horwill, J., in Subbarama Ayyar v. 
Damodaran!, where the facts are analogous. Horwill, J., observed: ' ‘K 
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s 
regard to single point taxation and other exemptions will equally apply to Central Sales Tax assess- 
ments as pall ace that where the local Act provides that assessments shall be made only on the first 
sclier of particular goods no tax shall be levied under the Central Sales Tax Act on the last seller 
of the said goods, which means that where the State Act prescribes a point of charge different from 
the stage of inter-State sale and tax has been actually paid at the former point, there would be no tax 
liability at any su ent stage under the Central Act. But it must be remembered that the ases- 
ment with which the Supreme Court was concerned in that case related to the amcsment year 1957- 
58 and the Central Sales Tax Act as it stood prior to its amendment in 1958. Scction 15 of the Central 
Sales Тах Actas amended in 1958 clearly visualiscs that where sales of declared goods arc to be taxed 
only at a single point under the legislative policy of the State, tho levy at the stage of inter-State sales 
should prevail and the levy at the earlier stage should be refunded. To this extent the decision in 
(1965) 16 8.Т.С. 231 stands modified. | 
Similar provision is found in the Madras General Sales Tax Act (Lof1959). The charging pro- 
vision of that Act (section 9) read along with sections 4 and 6 makes it clear thatin the case of declared 
goods the Cen charge will prevail and the State tax should be refunded. 


Thus an авсмее, a registered dealer in the State of Madras, who was charged to sales tax under 
the Central ‘Sales Tax Act on inter-State sales effected by him, in the assessment years 1958-59 (0°1961- 
1962, of tanned hides and skins cannot, relying on the decision of the Supreme Court in (1965) 16 


which are chargeable to tax only at a smgle point under the State Act had already been taxed during 
an carlicr sale inside the State, Having regard to the provisions of sections 3,4and6o0fthe Madras 
‘General Sales Tax Act, 1959 and section 15 of the Central Act as amended in 1958, the levy under the 
Central Act would be valid and is not liable to be refunded. 


In computing the turnover of a dealer in Madras chargeable to inter-Siate sales under the 
Central Sales Tax Act, excisc duty cannot be deducted. No rule framed under the Central Sales 
Tax Act provides for deduction of excise duty. Tne contention that having regard to the decision of 
the 8 с Court in (1965) 16 S.T.O. 281 the provisions of rule 6 (f) of the Madras Gencral 
Sales Tax Rules, 1959 can be availed of to deduct excise duty in computing the chargeable turnover 
under the Central Act, is untenable. А 5 

Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavits filed with W.P. Nos. 2465, 
2550 and 2604 of 1965 on the file of the High Court, the High Court will be pleased 
to issue writs of mandamus in all the petitions, to the State of Madras represented by 
the Commissioner, Commercial Taxes, Board of Revenue, Madras, to refund to 
the petitioner in each of the petitions sums of Rs. 1,357-93 ; Rs. 1,822-23 ; 
Rs. 2,248-25 ; Ка. 2,376-15; Rs. 15,020-16 ; Rs. 14,747-71 ; Rs. 18,566-92 ; 
Rs. 13,790-05 ; Rs. 19,895-46; Rs. 630-63; Rs. 7,088-77 and Rs. 4,072-88 respectively 

id by.the petitioner in each of the petitions for the assessment years 1958-59 
959-60, 1965-6], 1961-62, 1958-59, 1959-60, 1960-61, 1961-69, 1962-63, 1961-62, 
1962-63 and 1963-64 respectively. 


` "Н. К..М. Abdul Karim, for Petitioners. : - 
, Ihe Special Government Pleader, for Responden ts. 
|The Judgment of the Court was delivered Ьу | 


Vesraswami, J.—There are three batches of petitions before us each filed by a 
different assessee, which have been posted к er because the petitioners claim 
that in view of the interpretation placed by Suprerhe Court on section 9 (2) 
of the Central Sales Tax Act, 1956, in State of Mysore у. Lakshminararimhiah Setty © 
Sonst, they are entitled to a refund of the tax collected from them by a mistake of 
law. They ask for a rule wis ds State to make a refund of the tax levied 
under the provisions of that Act. the first batch which relates to the assessment 
years 1958-59 to 1961-62, the assessec, a registered dealer was charged to sales tax 
on jnter-State sales, which he effected, of tanned hides and skins. His course of 
dealing was to purchase tanned hides and skins from local dealers and sell the same 
on consi ent basis by lorry or train to dealers outside the State. The Supreme 
Court delivered judgment in Stats of Mysore v. Lakshminarasimhiak Selly P Sonst, om 
10th November, 1964. The first batch of petitions was filed in this Court on 21st 
June, 1965 on the ground that in that case, the Supreme Court -held that under 
section 9 of the Central Sales Tax Act, the provisions of the State Act with regard’ 





И "x 1. (1965) 16 S.T.C. 231. 
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to single point taxation and ‘other exemptions will equally apply to Central Sales 
Tax assessments as well and where the local Act provides that assessments shall be 
made only on the first seller of particular , no tax shall be levied under the 
Central Sales Tax Act on the last seller of the said goods. The petitioners claim 
that they came to know of the mistake of law only after the judgment of the Supreme 
Court and that in spite of demand, the respondents have failed to refund the tax. 
In the second and third batches the petitioners are dealers in matches. The second 
batch covers the assessment years 1958-59 to 1962-63 and the third 1961-62 to 
1963-64. . There inter-State sales were charged to Central Sales Tax on a turnover 
which included excise duty. There isa ision in the Madras Rules for deduction 
of such duty from the taxable turnover for purposes of the Madras Act. The peti- 
tioners in these two batches say that having regard to the Supreme Court Judgment, 
although there is no specific provision in the Rules framed under the Central Act, 

are entitled to the benefit of exclusion of excise duty from chargeable turnover 
un the State Rules. 


It may be scen therefore, that the entire submission for the petitioners is rested 
on State of Mysore v. Lakshminarastmhiah Setty ©? Sons In Mari Nadar v. Stats of 
-Madras*, this Court was of the view that the effect of section 9 (3) in the Central 
Act was merely to attract the procedure for assessment, levy and collection of tax 
prescribed in the State Act and Rules and not the substantive provisions relating 
Чо chargeability. State of Mysore у. Lakshminarasimhiah ену & Sons}, was an 
‘appeal by Special Leave from a judgment of the Mysore High Court. The asseasee 
there was a dealer in powerloom and handloom textiles, both within and without 
the Mysore State, and in the course of inter-State trade, he was assessed under the 
Central Sales Tax Act for the year 1957-58 as the Act stood before its amendment 
in.1958. The Revenue on further stages upheld the charge but the High Court in 
revision accepted the assessec's contention that the turnover consisting of sales of 
textiles manufactured by means of powerlooms in the course of inter-State trade 
was liable to be taxed at the same rate and exactly in the same manner as they would 
have been taxed if they had been inter-State transactions. Section 5 Bi (a) of 
the Mysore Sales Tax Act 1957 provides for levy of tax on sale of any of he goods 
mentioned in column (2) of the nd Schedule thereto by the first or the earliest 
of successive dealers in the State. The rate for such sale is specified in the corres- 

nding entry of column (3) of the Schedule. On a construction of section 9 (1) and 
2), the Supreme Court held at page 239 : $ 


“ When section 9 (1) says that under the Central Act tax shall be levied in the same manner as 
the tax on the sale or purchase of goods under the General Sales Tux law of the State is assessed, paid 
and collected, it is reasonable to hold that the expromion ‘levied’ in section 9 (1) of the Central Act 
refers to the expression ‘levied ' in section 5 (9) (a) of the State Act. There 1s no reason why the 
Central Act made а departure in the manner of levy of tax on the specified goods which are taxed 
only at a single point under the State Act; if any such radical departure was intended, the Central 
Act would havc stated so. The Central Act was passed to levy and collect sales tax on inter- 
State sales to avoi ion and conflict of jurisdiction; the tax is also collected only for the benefit 
of the States. Therefore, the construction we accept avoids the anomaly of the State collecting tax. 
on powerloom textiles only at a single point and the Centre, through tho agency of the State author- 
ities collecting the said tax for on hehalf of the Statc at multi-points.” 


From the reasoning that underlies the construction what emerges is that the Supreme 
Court considered that when the policy of the State Legislature is to tax particular 
goods only at a single point in a succession of sales, it cannot be the intention of 
the Central Act to depart from that policy because the Central Act came to be enacted 
in view of certain historical reasons and difficulties involved in the construction of 
Article 286 of the Constitution and in plating the locus of inter-State sales for 
purposes of taxation. : ў { 

Section 6 of the Central Act is the section. It says that subject to 
the other provisions of the Act the sales effected by a dealer in the course of inter- 
State trade or commerce during any year and from a notified date shall be charge- 
able to tax. Section 7 deals with registration of dealers and section 8 prescribes 





1, (1965) 16 8. T.C. 231. ' 2. (1962) 2 MLL.J. 302 : 13 8. T.C. 371. 
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again aniendtd апа brought into force, with effect from Ist October, 1958; This 
section, ax it originally stood, provided for certain restrictions and conditions ‘in 
regard to tax on sale or purchase of declared ods. It merely said ‘that notwith- 
ing anything contained in the · sales tax law of any State, the tax payable by 
any d erin respect of any sales or purchases of declared made by him inside 
the State, shall not exceed two per cent, of the sale price t and such tax shall 
Tiot be levied at more. than one stage in a State. But as amended, the section. 
во far as is material for present purposes, reads : ' i EE 
^. " Every sales tax law of a State shall, in so far as it imposes or authorises the imposition of a tax 
Sue purchase of declared goods be subject to the following restrictions and conditions, 
namely: - í a 

(8). эзиз ыйык» i : 

p where a tax has been levied under that law in :espect of the sale or purchase inside the State 
of any eclared goods and such goods are sold in the course of inter-State trade or commerce the tax 
so levied shall be refunded to such person in such manner and subject to such conditions as may be 
provided in any law in force in that State.” $ 
The effect of this provision, as it seems to ш, is that where the same declared goods 
have ‘been taxed under the State law as inside sales and have also been subjected 
to tax on their inter-State sales, the Central tax should prevail and the State. tax 
levied should be refunded to the person entitled to it as vided by or under the 
State law. Obviously that meant a considerable еа 15 as it stood 
originally, There was no indication in the old section that there cauld be two taxes 
levied one under the State law and the other under the Central Act and that in 
such a case the former should be refunded and the latter should prevail. It is in 
this context, as we feel, the decision in Stats of Mysore v. Lakshminarasimhaiah Setty © 
Som, should be understood. Section 15, as it now stands, clearly visualises that 
‘where sales of declared goods are to be taxed only ata single int under the legis- 
dative policy of the State, the levy at the stage of inter-State should prevail and 
the levy at the earlier stage should be refunded. Section 15 is a restriction on the 
scope of the State Haw to that effect. ‘The levy under the State law is made by section 
15 subject to the restriction and condition of refund in a particular contingency, 
namely, the same goods being also the subject-matter of inter-State sales charged 
to tax. 


Under the Madras General Sales Tax Act, 1959, section 3 is the charging section. 
Sub-section (1) levies tax on the turnover exceeding a certain limit and the levy 
applies to every sale. Sub-section (2), however, directs that sales of goods mentioned 
in the First Schedule shall be taxed only at the rate and at the pojnt specified in 
that Schedule. Section 4 further provides that notwithstandi anything contained 
in section 3, the tax in respect of declared shall be payable only at the rate 
and only at the point specified. against of the goods in the Second Schedule. 
The proviso to this section as it stood prior to Magiras Act VI of 1963 read : us 

“ Provided that where a tax has been levied under this section in respect of the sale or purchase 
of declared goods and such goods are sold in the course of inter-State trade or commerce the tax so 
lcvied shall be refunded to such person in such manner and subject to such conditions as may be 


‘clear that the tax levied under the State Act is to be in addition to the tax under 
the Central Act. The scheme of these sections in the present context is this. So 
far as the goods mentioned in Schedule 1 are concerned, their sales are liable to levy 
both under the State Act as well as the Central Act. But in the case of declared 
goods mentioned in Schedule 2, though levies may be made under both the Acts, 
the levy under the State Act is liable to refund. Havi regard to this scheme, 
therefore, the ing provisions in the State ‘Act tad withthe other provisions we 
have referred to elves make it’ clear that in the case of declared goods the 
‘Central charge, will prevail and the State tax should be refunded. This result is 
inherent in the provisions of the State Act itself. In this respect, the Mysore Sales 
"Tax Act as it stood prior to 1958 was entirely different. "That Act as it was before 
the Supreme Court in Stats of Mysora v. Lakshminarasimhaiah Setty GP Sons, us far ay 
eS Н 


1. (1965) 16 S. T.C. 231. 
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we are able to see, did not make provisions like the proviso to section 4 and section 6. 
We are of the view, therefore, that taking that ‘levied’ in section 9 (1) and (2) of 
the Central Act related to the levy under the State Act, the under the State 
Act in the light of the provisions we have read is subject. to the limitation that it 
is liable to-be refunded in case there ir a levy of Central tax on inter-State sales of 
the same goods. The result is, that applying the interpretation which found favour 
with the Supreme Court, we hold that, ving regard to the special provisions under 
the Madras General Sales Tax Act, 1959 and section 15 as it is in force to-day in 
“the Central Act, the charge under the Central Sales Tax Act is valid and the tax 
paid pursuant to it is not'liable to be refunded. Learned Counsel for the assessee 
argues that there cannot be two different points of levies under the Central Act and. 
the State Act, where the scheme of taxation in the State is a single point one. But 
the answer is to be found in the provisions of the State Act and section 15 of the 
Central Act, we referred to. The single point scheme of taxation cannot be taken 
in the abstract but has to be understood in the light of the statutory provisions both 
in the Central Act as well as the State Act. "L3 ' 
The second and third batches relate to the deductability of Excise duty in the 
computation of chargeable turnover. There can be no doubt that under the State 
Act and Rules ision has been made for such deductjon. Rule 6 (f) of the 
Madras General Sales Тах Rules, 1959 directs thatin, determining the taxable 
turnover, excise duty, if any paid, by the dealer to the Central Government in t 
of goods sold by him shall be deducted. The-questibn 4s wheter thecheucat of 
this rule ensyes to the second and third batches of petitioners when they are assessed. 
under the Central Act on their inter-State sales. It is contended that if by ‘ levied ” 
in section 9 (2) of the Central Act what is meant is ‘ levied °’ as under the State Act, 
that would include also the State Rules enabling deductions in the computation of 
turnover. Weare unable to accept this contentign and our reasons are these: 


* Turnover ’ is defined by clause (ў) of section 2 as the aggregate of the sale 
prices in respect of sales of any goods of inter-State trade or commerce and as 
determined in the prescribed manner. Section 13 confers rule-making power on the 
Central as well as the State Government on specified matters. Power to make Rules 
relating to deductions to be made in the process of determination of turnover has 
been conferred on the Central Government by clause (1) (b) of that section. In 
exercise of this power, the Central Government has framed the Central Sales Tax 
(Registration and Turnover) Rules, 1957. This rule both before and after its amend- 
ment in 1962, provides for certain deductions which do not include excise duty. ` 
Section 6 which is the charging section in the Central Act, makes it clear that the 
charge will be on the turnover and that means turnover as defined in that Act. 
No rule framed under the Central Act provides for deduction of Excise duty. We 
are of the view, therefore, that it is not possible to uphold the contention for the 
assessees that in determining the aggregate turnover of inter-State sales, they are 
entitled to deduction of Excise duty. 

For the respondents the learned Special Government Pleader contends that 
in any case the assessees having actually collected tax, they are liable irrespective. 
of their liability to tax, to make over to the State Government the amounts во collec- 
ted. Не refers to section 9-A and also to rule 4-A (ii) of the Central Sales Tax 

dras) Rules, 1957. On the view we have expressed on the main contention 

or the assessces, it is not necessary for ug, to deal with this ground of the learned 
Special Government Pleader. Не next argues that in the first batch of petitions. 
it could not be said that the petitioners were under any mistake of law as had 
been all along contending that they were not liable to tax under the Cen Act. 
The further contention for the respondents is that even assuming that there was such. 
a mistake of law, this Court in ising its ‘discretion under Article 226 of the 
Constitution should take note of the law of limitation. Неге again, it is unnecessary 
for us to express any opinion on these contentions as the assessees fail in any case. 


The petitions are dismissed with costs. Counsel’s fee Rs. 250 for each batch. 
V.K. = Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
PRESENT :—Mnr. Jusriag R. SADASIVAM. 


Thangavelu Chettiar .. Petitionsr* 
д. 
Ponnammal .. Respondent. 
Penal Code (XLV 1860), section 500— Defamation —Describing кимет woman as comcubing- 
WO tonii ete ашыт in Coari—If amounts (о publication. a А 


Describing an unmarried woman as tne concubine of a particular person із per se defamatory un^ 
less tho person making iut. The be dee er alo belief that the was kept as а concubin € or the state- 
ment was made in good faith. The burden of proving that the comes under any of the ex- 
ceptions is on him. 

"bus deir lend er pese кешкисин бэле tlon within. 
th secti ily haveto ith the ori- 

he meaning of the odes pe ve compared by the with the ori 
Petition under sections 435 and 439-of the Code of Criminal Procedure, 1898, 
ying the High Court to revise the Judgment of the Court of Session, South Arcot 
Bivision at Cuddalore dated 26th June, 1964, and made in CLA. No. 23 of 1964 
(С.С. No. 256 of 1963) on the file of the SuB-Divisional Magistrate, Ulundurpet).. 


V. Rajagopalachari for С. К. Venkatanarasimhan and ў. Venkatesan, for Petitioner. 
N. Krishnamachari, for lst Respondent. ` | 

K. A. Panchapakesan for the Public Prosecutor, for State. 

The Court made the following | 


Onpzn.—Petitioner, Thangavelu, has been convicted under section 500, 
Indian Penal Code, and sentenced to a fine of Rs. 200 and out of the fine amount if 
realised, Rs. 100 has been ordered to be paid to P.W. 1 ав compensation under sec- 
tion 545 (1), Criminal Procedure Code. 


. The petitioner described the complainant Ponnammalas “Fon ex Lim fui ет?” 
(concubine) of P.W. 2, Namasivaya yar in a plaint filed by him in S.C. No. 349- 

- of 1963 on the file of the District Munsif’s Court, Tirukoilur. P.W. 1 (Ponnammal), 
complainant in this case, is an unmarried Brahmin woman thirty years and 
the statement of the petitioner in his plaint that she is the concubine of P.W..2 is 
clearly defamatory. This is not disputed. 


The facts mentioned in ground No. 7 as reasonable grounds for the belief of the. 
petitioner that P.W. 1 D was the concubine of P.W. 9 Namasiva 
Odayar were considered Бу the Courts below which negatived the contention of e 
petitioner. They found that P.W. 1 was an unmarried Brahmin girl and not a con- 
cubine of P.W. 2 (Namasivaya Odayar). It арен: from the ju ents of the Courts. , 
below that the petitioner relied on Exception 1 to section 500, Indian Penal Code. 
In fact, ph 12 of the appellate Court’s judgment shows that it was urged on. 
behalf of the ap t (petitioner here) that it was sufficient if the accused had reason 
to believe that P.W.1 was the concubine of P.W. 2. At the end of the paragraph, 
the appellate Court has found that the appellant (petitiner here) had no reasonable 
reason to believe that P.W. 1 was the concubine of P.W. 2. ' 


The main ground urged by the learned Advocate for the petitioner is that there 
was no publication as the copy of the plaint, Exhibit P-1 was sent only to P.W. 1 
Ponnammal. I am unable to accept this contention. It was not argued in either 
of the Courts below or mentioned in the grounds of revision that there was no publi- 
cation in this case. The learned Advocate for the petitioner relied upon ph 
14 of the ap te Court's judgment in support of Mis contention that the plea had 
been taken, but & reading of that paragraph would show that the plea taken was that 
the allegation would not amount to defamation. It is clear from paragraph 4 of 
Нау 


*QrLR.C. No. 1438 of 1964 and ht N ; 
Cr. В.Р. No. 1410 of 1964. e ovember, 1965 
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the complaint filed in this case that the defamation. complained of in this case was 
"with regard to the allegation in the plaint in S.C. No. 349 of 1963 on the file of the 
District Munsif’s Court of Tirukoilur and in the same paragraph the complainant 
has referred to her having received a copy of the plaint Exhibit Р-1. c filing 
of the plaint in the Court has been spoken to Р М. 3 Sri P. К. Subramanian 
who filed the plaint on behalf of the petitiner. there can be no doubt that the 
defamation contained in the plaint was published by the plaint being filed in the 


Court. Further, even assuming that the complainant referred to the allegation 
in Exhibit P-1, still there is publication. It is clear from a scrutiny of the copy 
of the plaint, Exhibit P-1, that it was by P.W. 3 and filed into Court, and 
it bears the seal of the District Munsif з Tirukoilur. The copy of the plaint 


should be compared with the original by the Court before it is served on the defen- 
dant by registered pu The learned Advocate for the petitioner relied on the deci- 
sion ix Jeremiah у. Vast, in support of his contention that there should be publication 
and that the fact that a certain IA paper appears to be printed апа published 
by A is not f of publication by hi It is clear from what I have stated that the 
decision is applicable to the facts of the present case. The decision refers 
to а publication in a paper and it should be proved that the accused was responsible 
for the publication. But in this case, the d tory matter contained in the plaint 
was admittedly signed and filed by the petitioner. There can be no doubt. that 
there was publication of the defamatory matter. 


The learned Advocate for the petitioner relied on Exception 9 to section (500, 
Indian Penal Code. It is clear from the judgments of the Courts below that this 
was not urged in the Courts below. Under section 105 of the Evidence Act, the 
burden of proving the circumstances to show that the case of thezaccused comes with- 
in Exception 9 of section 500, Indian Penal Code, is upon the petitioner and in the 
absence of such plea, it is open to a Courtto presume the absence of such circumstan- 
ces. Good faith is defined in section 53 of the Penal Code. Nothing, says section 
52, Indian Penal Code, is said to be done or believed in good faith which is done 
or believed without due care and attention. In Harbhajan Singh v. The State of 
Punjab?, the Supreme Court in paragraph 21 of its judgment has dealt with the 
relevant considerations to support. bo ea of good faith to invoke the benefit of 
e 9. It is clear from the said judgment that the plea of good faith 
would be a question to be considered on the facts and circumstances of cach 
case. It is true that if facts and circumstances proved in this case support the plea 
of good faith and other requirements of Exception 9 to section 500, Indian Penal Code, 
it is open to the accused to rely on the same and claim the benefit of the said Exception 
in spite of his not having pleaded it. The learned Advocate for the petitioner 
relied on the several circumstances mentioned in ground No. 7 of the grounds of 
revision. I have already referred to the fact that the appellate Judge has considered 
these facts and found that there was no reason for he petitioner to believe that 
P.W. 1 was the concubine of P.W. 2. There can be no doubt that the petitioner has 
unnecessarily made the defamatory allegation in a suit for recovery of money and it 
shows lack of good faith. 

The conviction of the petitioner under section 500, Indian Penal Code, is fully 


justified on the facts of this caseand there is absolutely no ground to interfere in revi- 
sion. I do not find any justification for the appellate Court to have reduced the 
fine from Ra. 500 to Rs. 200. There is no ground also to interfere with the sentence 


of fine. The Criminal Revision Case is dismissed. 
RM. , Revision dismissed. 





1. (1912) 22 M.L.J. 73: LLR. 96 Mad. 457. — 495. 
2. (1966) 1 8.0]. 753: (1966) M.L.J. (Сг) . 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. foros K. VEERASWAMI, 


Anbanathapuram Vagaira Charities, Tiruvilandur, Mayuram 
Town Геп by i Manager, Krishnamurthi Pillai .. Petitioner" 


D. ; 

T. V. Soundararaja Ayyangar and others .. Respondent. 

Madras Couri-foes and Suits Valuation Act (XIV ef 1955), section 43 (2)—Comrt-fos payable under—Sait 
in qjectment— Tenancy ander Madras Clty Tenants Protection Act—Campensation amoexi for superstrac 
ture efered—If attract separate Gourt-fes. | * 

Where in a suit in cjectment the plaintiff states that the tenancy of land is governed by the provi- 
sions of tho Madras City Tenant» Protection Act relating to payment of compensation for the mper- 
structure put up by the tenant and seeks tho relief of possession the land with the superstructure and 
offe to pay tho compensation, the for possession of is only incidental to the 


the Orders of the Court of the District Munsif; 
No. 996 in O.S. No. 351 of 1961 dated 27th May, 1964; Check slip No. 1002 in 
O.S. No. 448 of 1962 cated 27th May, 1964 ; Check slip No. 1004 in O.S. No. 42 of 
1963 dated 29th May, 1964; and Check slip No. 1011 in O.S. No. 289 of 1963 
dated 9th June, 1964, respectively. _ i 


M. S. Venkatarama Iyer, for Petitioner. 
The Court made the following 


er stated that the was 
governed by the provisions of City Tenants Protection Act and, therefore, the re- 


It is contended for the petitioner that the prayer for recovery of possession of the 
su cture was but incidental to the prayer for recovery of possession of the pro- 
perty which was the subject-matter of tenancy and, therefore, no Court-fee is payable 
on the value of the tructure. It seems to me that the contention is well band 
ed. The petitioner not claim to be the owner of the superstructure and in 
fact the recital in the plaint is that under the tenancy agreement, the defendant 
in each of the suits was bound to put the plaintiffin vacant possession of the land. 
But the question of compensation arises because of the provisions of the City Tenants” 


* Cr. P Мо. 1502 to 1505 of 1964? 2nd December, 1965. 
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Protection Act and in order cgo duris the provisions of the Act, the plaintiff 
according to the averments in the plait, gave notice to the tenants. In that sense, 
therefore, the prayer for recovery:of possession of the superstructure on payment of 
Rs. 1,000 is incidental to the prayer for recovery of possession of the land which was 
the subject-matter of the lease. i 


The rubmission made for the petitioner is supported by authority. Reference 
under Court-fees Act, section 51, related to a claim tenants for improvements 
in a tuit by a landlord for ejectment, which claim was disallowed. In an appeal 
filed by the tenants for improvements, the question arose ss to: what was the 

roper Court-fee payable on the memorandum of appeal, The a pellant there 

paid Court-fee in accordance with the plaint valuation. This Court held 
that as the claim for improvements was not the subject-matter of the suit was m 
incidental to the decree for possession, the fee payable by an appeallant in' 

“a case should be that payable for possession of the land. More or less the same 
principle was laid down ш Haidari Begam v. Gulzar Bano?. That was also a suit for 
porron but the defence was that the defendant had a lien for her dower debt. 

c question, the Court had to decide, was as to what was the value of amount of 
the subject-matter of the appeal arising out of the suit, This was answered by the 

Court thus : 


on t of whatever may be found due to the defendant as her dower debt. 

ity ‘not be'a decree which the defendant appellant would be able to put into exeoution, ю as to 

„enable her to recover her debt, “It would be merely an attachment of а condition to the decree for 
пае 


On that view the Court was of opinion that the amount or value of the subject- 
matter of the appeal was nothing more than the property which the plaintiff was 
secking to recover and possession of which the defendant was seeking to retain. The 

_ principle of these two decisions has application to the facts alleged in the plaints. 
P The petitions are allowed. No costs. ` 
RM. ————— .. Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESE NT :—Mn. Justice Т. VENKATADRI. | 
Muhammad Abdul Razack s Appellant* 


0. ` 
Syed Meera Ummal alias Raviyathummal 2o Respondent. : 

Стой. Procedure Gods V ef 1908), section 96— Nem plec—(Questien Of law depending om facts for its deter- 
ainsi Gel be ised О tase ts oc. 

The general rule is that the appellant cannot be allowed to raise in his memorandum of appeal 
® new ground ; nor can he raise in his memorandum of appeal an objection which ifit had been taken 
in the trial Oourt, might have been cured by appropriate amendment. It is true that there are cer- 
tain exceptions to this rule such as question of м, question of limitation, res jedicata, ctc., which can 
be substantiated on the facts y on record. But a matter which though of law depends upon 
"questions of fact for its determination cannot be raised for the first time in appeal. 


Thus the question, that а release deed in respect of a executed between two persons is 
void as being а fraud on registration on the ground that it has registered outside the registration 
district in which the property is situate, cannot be raed for the first time in appeal by the plaintiff 
when such a ples has not been taken in the plaint, nor was it argued during the trial. nless there 1s 
collusion between the parties to the document to practise fraud, the registration will not amount to a 
fraud on registration and when there is no evidence on the record to ahow that the parties had deli- 
berately chosen & wrong registration office, this fact cannot be urged in the Court of appeal for the 
first time as an act of fraud on registration. 


Appeal against the Order of the District Court, Kanyakumari at Nagarcoil 
dated Ist August, 1964, in A.S. No. 36 of 1964—O.S. No. 19 of 1963, Sub-Court, 


‘Padmanabapuram. 
———— ——————M ML 
1. ILR. 23 Mad. 84. 2. ILR. 36 АП. $22, 


*A.A.O. No. 384 of 1964. " 8th December, 1965. 
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` P. Sharfuddin and: А. S. Hussain, for Appellant. 
‚ Ananthakrishnan Nair and P. Mammen Philip, for Respondent. ` 
The Court delivered the following 
jJupGuxwTg—Ihis appeal arises out of a suit filed by the respondent for declara- 
ration of her one-fourth share in the suit property and for partition of the same by 
metes and bounds. | 


The suit property is а garden land of ап extent of 40 cents with coconut planta- 
tions. The rspondent based her title to the property on the foot оѓ а document 
executed by her grandmother on 27th October, 1942, providing life interest for 
herself. After the demise of the grandmother, mutation was effected in the name of 
the respondent and she was paying the tax. Evtn during the lifetime of the n- 
dent's grandmother, her undivided one-fourth share was leased to the ap t 
(defendant) and therefore even after the death of the dmother the appellant 
continues to be a lessee. In the meantime the respodent's father divorced her mother. 
"Therefore her mother married a second time'and the ndent was living with 
her mother. Her marriage was performed by her mother: In 1963, the res- 
pondent came to know that her father had conveyed the very property, which belong- 
ed to her to the appellant, by a document dated 25th April, 1948, in the form of a 
release in favour of this appellant. The respondent herein, therefore, filed the present 
suit for declaration as aforesaid, as the document of release was void, inoperative 

: and not supported by consideration and necessity. 


| The suit was resisted by the appellant on the ground that the respondent had no 
subsisting right over the míit Property, that her right in the property was conveyed by 
her father in the year 1948 and thus the appellant had become the absolute owner of 
the property, having already possessed the three-fourth share. He had already sold 
half of the suit pro and was therefore in possession of the remaining half He 
also alleged that the document of release was executed for the p sc of meeting 
the expenses in connection with the marriage of the Sspond n dhe respondent 
was aware of the execution of the release by her father conveying her right in the 
property, and had acquiesced in that all these years. 


On these pleadings, the parties went to trial The trial Court found that the 
respondent’s one-fo share over the pro could not be disputed, that the re- 
lease deed Exhibit А-6 was valid and binding on the respondent, as she had failed 


_ to set aside the same at that distance of time. In the end, the suit was dismissed. 
The plaintiff preferered an ap to the District Court, Nagercoil. During the hear- 
ing of the ap the plaintiff filed an application Т.А. No. 128 of 1964, for raisi 
an additional ground namely that the release deed in respect of the property \ фида 

within the registration district of Colachal was registered in the office of the Sub- 
Registrar of Attingal and that it was void as being fraud on registration. Hearing 
the appeal on merits, the lower appellate Court found that the release deed by res- 
pondent’s father was supported by consideration and necessity but found that the 
release deed was void on the additional ground raised in the lower appellate Court. 
However, as the trial Court had not considered the evidence with regard to mesne 

fit the lower appellate Court remanded the suit for fresh trial on those issues. 
t is against this judgment and decree, the defendant has preferred this appeal. 


In this appeal, the most important question that has to be considered is whether 
the release deed Exhibit А-6 by the respondent’s father is void ab initio as it was 
registered outside the registration district in which the property is situate. This 
plea was not taken by the respondent in her plaint, nor was it argued during the trial 
of the suit. It was only at the appellate stage the lower appellate Court allowed 
the additional ground to be raised by the ndent. No opportunity was given 
to the appellant by way of defence. The lower appellate Court straightaway 
allowed the parties to argue whether the document, ibit A-6 was a fraud on 
registration. Even assuming that Exhibit А-6 was a fraud on registration, still 
we have to consider whether there is any material on record to come to the conclusion 

that on account of fraud played by the parties the document was registered. 
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As far as our High Court is concerned, it has Dee held in Latstont Кайны. 
Jaganatharaju*, that where there was no collusion between the mortgagee and mort- 


gagore and there was no intention | on the part of the mo to-include a land not 
onging to mortgagors, registration is not vitiated by the fact that property not im 
existence was included in the deed to effect tion at a particular place. The 


орен down in the above case has been followed in ааа Kondayya*,, 
c learned Judge while considering the point whether the mortgage was void on the 
ground that its registration was effected by a fraud on the registering officer, inas- 
much. as the mortgagor intentionally included therein for purposes of registration 
property which did not еа him, observed that in these circumstances, he 
ry accept the ruling of the chin Lakshmi Kantharaju v. Jaganmatharaju!, and 
“ Where no collusion by the mortgagee to assist a fraud by the mo r in respect of the regis 
tration of the document has made Out, the registration is not invalid, at least so far as the interests. 
of the mortgagee are concerned.’ 


Similarly in Sobhandri Appa Rao v. Venkatarama Rao,*, a Division Bench of this. 
Court реген: 

“The effect of all these decisions is that to establish fraud on the registration law there 
must be on between parties to practise a fraud on the officer, and that as a test of 
whether, the parties had an апу intention D pracer such a fraud, it ily to be considered whe- 
ther there was а by the party executant or as to which a genuine 
belicf existed that he convey it. Another point to be considered in whiber there was any inten- 
tion on the регі of the parties that it should be to the executec, though it is not perfectly 
clear, that, it will follow as a matter of course that a d on the registration law bas to be deduced. 
from the of such intention. The fact that the property is small, òr that the primary inten- 
ee ee HH DUAE office, will not > in themselves constitute acte of 


Again in Ramanatha v. Della Badsha Theart, a Division Bench of this Court 
consisting of Beasley, C.J., and Curgenvan, J., have observed that there should be the 
strongest possible evidence of the fact that there was collusion. between the mortga- 
gors and the mortgagees before the mortgagees can be deprived of the 
amount; owing under the mortgage by reason of its registration being invalid be- 
cause of the inclusion of a small item of property not belonging to the mortgagors, 
and that it is not a question of negligence but of fraud aud the burden of proving 
this lies upon the party alleging it. 


On a review di the case-law on this subject, I am of opinion, that, in the instant 
case, there is absolutely no material on record to prove that there was any ‘collusion 
с the respondent's father and the а t. Itis the duty of the respondent 

ve that there was collusion by adducing strong, cogent and clear evidence. 
Ак T said, there is absolutely nothing on record to give a findi that there was collu- 
sion. At the most it would be ‚а case where by mistake of the parties concerned, 
` the release deed has been istered ina wrong office and that would not 
amount to fraud being played by any one. Really if it is a mistake of the parties 
concerned, what is to happen? Are the unfortunate es to be without an 
remedy? These question were posed by the learned Judges of the Nagpur Hig 
Court in Seth Suganmal v. Mr. Umrabi*. The learned Judges extracted the observa- 
tions oF Sir: Barner Peacock: i Shah: Маа Panday, vc Shak Reon auia ` 
“Tf the officer refuses to register, We miake ciy De re AeL ыра: арка leds 
tion 83 (now section 72) or upon petition under section 84 (now section 73-75) as the case may be but 
if he registers where he o taot to rater, inboet perkons шау y be misled and may not discover 
until it 1s too late to it, the error by which, ift € registration is in consequence of it to be 
treated as а nullity, they may be deprived of their just righty " 

The learned Judges answered the question to the effect that the registration was 
invalid because the concerned Sub-Registrar had no jurisdiction to accept the 
document for registration, the property comprised in it being outside the territorial 
[cra €———— ACER Ce ee 


1. (1923) 46 M.LJ. 12: AIR 1924 Mad. 4. 60 M.L.J. 302: AIR. 1931 Mad. 335. 
281. 5. AIR I Nag. 550. 

2. A.LR. 1925 Mad. 430. 6. 24 W.R. 75. 

3. 60. MLJ. 701: ALR 1931 Mad. 45. • 
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limits of his jurisdiction, and that was enough to enable the parties to present the 
document for registration and was enough to enable the proper registering officer 
to proceed as if the document was being presented before him for the first time, and 
that no question of limitation could arise because there was no limitation for the 
re-registration of a document. In this case, also, anything might have happened, 
namely, the parties, without Комі € correct registration office, micht have 
registered tbe document in a rene oie Or the property might have been situated 
on the border between two registration districtsand the parue ight have 
presented the document at the correct registration office and the Sub-Registrar 
might have thought that the document presented to him could not be registered in. 
his office and directed them to the other registration office. Or the Sub-Registrar 
of the office might have been under the genuine impression that he could register 
the document in his office and he might have registered itin good faith. The 
plaintiff ndent has not at all pleaded this fact of fraud on registration in her 
plaint and her plaint is completely silent on this point. This point was neither 
raised nor argued at the stage of trial and there is no evidence also on the point. 
The lower ap te Court, therefore ought not to have allowed the plaintiff to 
raise a new plea. As observed by the Privy Council in Siddik Mohammed Shah v. 
Mi. Saran!, no amount of evidence can be looked into upon a plea which was never 
put forward. The general rule is that the appellant cannot be allowed to raise 
in his memorandum of appeal a new ground ; nor can he raise in his memorandum 
of appeal any objection, which if it had been taken in the trial Court,-might have 
been cured by appropriate amendment or otherwise. It is true that there are 
certain exceptions to this rule such as question of law, question of limitation, res 
judicata, etc., which can be substantia on the facts already on record. Buta 
matter which though of law, depends upon the question of fact for its determination 
cannot be raised for the first time in appeal. As І said, in this case, there is no plea 
taken either in the plaint oris there anything in evidence as to the document bei 
registered at a wrong Registrar's Office, where the property is not situate. Unless 
there is evidence on the record that the property is situate in a wrong place or the 
parties had deliberately chosen a wrong registration office, this fact cannot be urged 
in the Court of Appeals an act of fraud on registration. In Bajraga v. Province of 
Bengal}, the learned Judges observed that where the facts are not clear and undis- 
puted the question of limitation should not be allowed to be raised in appeal as the 
necessary facts had not been pleaded and so attention had not been drawn to them 
at the time of the trial. 


Once I come to the conclusion that the aocument is not void, because it has 
been registered in a wrong office, I must hold that it is only voidable in character. 
If it is voidable in character, then it is clear and settled law that а suit to recover 
possession by а ward should be filed within three years of attaining majority, to 
set aside the alienation made by her guardian. If the ward fails to file a suit within 
three years then her title becomes extinguished under section 28, Limitation Act. 
The law on the subject is so clear that it is unnecessary to discuss the principle in 
exienso, and it is enough to cite the decision in Ramaswami v. Govindammal*, which. 
has been followed in Alamelu Ammal v. Krishna Chetti*, It is clear that, in the instant 
case, the plaintiff-respondent did not file the suit within three years after attaining 
majority, and her suit has therefore to fail. Further both the Courts have gone into 
the question of consideration and the trial Court has found that Exhibit A-6 is 
supported by consideration, and the lower appellate Court has characterised the 

uestion as not very relevant. However, I do not see any equity in this case, because 
tie property bas been alienated by rhe Riker fouet thie Таг expenses of his 
daughter. The respondent has filed the suit long after her marriage only for 


reasons best known to herself for recovering the perty against her brother. 
Because the trial Court found that Exhibit A-6 was valid and binding on the plaintiff 
the plea of fraud on registration was presumably taken in the appellate Court to 
кешш шш с ыыт чыш CR EDEN Une MM US Ен деу NND, vv UM DR S NÉ 
1. 58M.LJ.7 : ALR. 1930 P.Q. 57 (1). 4. (1954) 1 M.L.J. 294 : ALR. 1954 Mad. 
2. A.LR. 1949 Cal. 113. 585. 
8. (1928) 56 M.L.J. 332. . 
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scape the inconvenient Article 44 of the Limitation Act, апа the parties cannot be 
enco Ds ci a а A 
1-of the Limitation Act. 


. Tibe remit the appeal is allowed and themit i amined Edi sare wl 
Феаг his or her costs ughout. No leave 


У.К. , ———— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Мк. Justice Т. VENKATADRI. 
IP. Arumukon 2 .-, Appellant* 


v. 


iRethnammal and two others : oo Respondents 


Tort—Negligence—Motor accidenti—Proof of rath and negligent driving. 
‘Tt is no doubt true that there is a duty on the part of the driver or a motor vehicle to observe ordi- 
rue care and skill towards persons using the road, whom he could reasonably forsee as, likely to be 
affected. н Шы br trus that negligence need not nccemarily by proved only by direct evidenco and 
it can be es circumstantial evidence. 


Whete the driver car sounded the horn and obtained the ion of the driver immediately 
*3n front and overtook the same, ana in so doing the car skidded and Аа diced d the road and the 
-tin hit the seated on а parapet wall nearby, it is a case of inevitabl e accident and the driver can- 


-not be held guilty of negligence. 

Appeal against the order of the District Court (Motor Accident) Claims 
“Tribunal, Kanyakumari at Nagercoil) dated 3rd December, 1963 and made in 
«О.Р. No. 86 of 1963. 

у. V. Raghavan and T. S. Subramanian, for Appellant. 

К. Yamuhan, for T. Tirumalai, for 1st Respondent, 

Sundararajan and Sivaswami , for 2nd Respondent, 

The Court made the following 

ORDER :—This appeal arises out of an order passed by the Motor Accidents 
"Claims M deer Kanyakumari at va ene (District Judge of Kanyakumari), 

petition of the appellant, for the grant of compensation for the death 
санае daughter іп а motor vehicle accident ort 8th May, 1963 at Kannikulam 
‘Parayadi Junction in the Nagercoil-Tiruvandrum Main Road. 
The vehicle involved in the accident is a pleasure car belonging to the first 
ndent. The vehicle was driven by К. W. 1 at the time of the accident. while 
RW. 1 was driving the car, he had to overtake a lorry and in the act of doing so, 
he dashed t a P.W.D. tin, which, in turn dashed against the girl sitting on a 
t л, causing injuries to ‘the girl who succumbed to the i injuries later. 
c father of the deceased gl. filed a claim petition before the Motor Accidents 
Claims Tribunal, Nagercoil, both against the owner of the vehicle and the Insurance 
"Company, contending that the driver of the vehicle was driving at a terrific speed 
and that he was culpabl рау negligent in overtaking the lorry and causing the accident 
which ended in the death of the daughter of the appellant. 

The Motor Accidents Claims Tribunal held that the driver of the Motor 
"Vehicle was not negligent, that it was purely a case of an unfortunate accident, 
that there was no rashness and negligence on the part of the motor vehicle driver 
.and that therefore the father of the deceased girl was not entitled to any damage. 


In this appeal by the father of the deceased girl, the only point that arises for 
consideration is whether there was any culpable negligence on the part of the driver 
of the car, at the time of the accident, Evidence was adduced that on the date 
«of the accident it was drizzling, that the driver of the car sounded the horn and, on 
taking the signal from the lorry driver, he overtook the lorry and while overtaking 
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the lorry-the car skidded айа dashed against a P.W.D. tin and that the tin hit at 
the deceased girl sitting on a parapet wall P.W. 2 deposed that the car was run- 
ning with speed but he could not say at what speed. The driver of the car also 
deposed that he applied the brake when he found the lorry driver driving towards 
the side of his car, at the time of overtaking, and that when he got down he saw the 
girl falling down with injuries. The driver of the car was arrested and charged but 
acquitted in the’ Criminal case. ` 

It is true that there is a duty on the part of the driver of a motor car to observe 
the ordinary care or skill towards persons using the highway, whom he could reason- 
ably foresee ак likely to be affected. The negligence must be so great that the 
offender had a wicked mind in the scnse of being reckless or careless whether death 
Occurred or not. But neglience does not mean, even for criminal negligence, absolute 
carelessness or indifference but want of such a d of care as is required in parti- 
cular circumstances. Accident has been defined in Fenton v. Thorley ©? Co.!, as 
an unlooked for mishap or an untoward event which is not expected or designed, 
and also as any unintended and unexpected occurrence which produces hurt or 
loss, or such hurt or loss a from its cause especially if the cause is not known 
—See Bingham’s Motor ims Cages, fifth edition, page 15. 


Further, it is true that the father of the deceased girl need not"prove his case 
by direct evidence. Не may prove his case by indirect or circumstantial evidence, 
In Charlesworth on Negligence, it is said at paragraph 97 : 

“Tho facts, however, must be such ss to put the matter d & mere surmise or conjecture ; 
they mustlead to an inference which is 2 reasonable deduction the facts actually observed and 
“Ifthe evidence establishes only that the accident was ibly due to the negligence to which 

the plaintiffs seek to assign it, their case 1s not proved. "To justify the verdict which they have obtained 
the evidence must be such that the attribution of the accident to that cause may reasonably be inferred. 
Ifa case such as this is left in the position that nothing has been proved to render more probable any one 
of two or more theories of the accident then the plaintiff has failed to discharge the burden of 
. proof incumbent upon him. He has left the case in equilibrium, and the Court із not entitled to 
incline the balance one way or the other.’” 


Applying the above principles to the facts of the instant case, I am of the view 
that the driver of the motor car cannot be with negligence. There is no 
evidence to show that the driver was driving the vehicle recklessly which would 
amount to rash and negligent act on the part of the driver. When he saw the lorry, 
he sounded the horn, got his permission for overtaking the lorry and while he was 
thus overtaking the lorry the unfortunate and inevitable accident occurred. 
‘Blackburn, J., in Fletcher у. Bylands* said. 

“ Traffic on the highway, whether by land, or sea, cannotbe conducted without exposing those 
whose or property arc near to it to some inevitable risk ; and that being so, thore who go on 
the highway or have their property adjacent to it, may well be held todo so subject to their taking 
upon themselves the risk of injury from that inevitable danger. ” . 

‘The same author in Charlesworth on Negligence, again quoting from decided cases, 
said at paragraph 1181 : , 

“Inevitable accident is that which the c with the could not ib 
Fent by the exercise of ordinary care, auton ea Ват skill ; rien Аидан as zr i 
inevitable accident between cases which occur on land and those which occur at sca.” 


-On a review of the facts in the instant case, I feel that the accident was an inevitable 
accident for which the respondents could not be held liable. 


In the view I have taken, the other point regarding the ownership of the car 
does not arise for consideration. 


In the result, the appeal is dismissed, The parties will bear their own costs 
t. 


RM. — Appeal dismissed. 


1. LR. (1908) А.С. 443. М 2. L.R. (1866) 1 Ex. 265, 286. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i Present :—Mnr. Jusriog R. SADASIVAM. | 


К. Sivanesan ~.. Petitioner" . 


v. 
K. Subbiah .. Respondent. 
козу (V ef 1890), sation 203— Dismissal f а complaint ende Seba f 


Procedure Gode, no doubt, the evidence of the complainant and his witnesses are not tested Ton 
eee But the averments in the complaint and the evidence кисе ре 
Pond E E. 


сад certainly 
impeobabilities in order to find out whether the case is a true one or not. Under section 208 the Court 
has jurisdiction to dismiss a complaint if on a consideration of the complaint and the statement of evi~ 
dence adduced by the complainant the Gourt is of opinion that there is no sufficient evidence to put. 
с accused on trial. 


de High ¢ sections 435 and 439 of the Code of Criminal Procedure, 1898, 

High Court to revise the order of the Court of the District Magistrate i 

Чой Salem dated 14th July, 1965, and made in Crl.R.P. No. 9 of 1965 (C.C. 
of 1965 on the file of the Court of the Sub- -Divisional Magistrate, Sankari). 


M. К. Anandar, for Petitioner. 


, Fyzee Mahmood, for Respondent. 
K. А. Panchapagesan, for Public Prosecutor, for State. Е 


The Court made the following ` ` 


Onpzn:—Petitioner R. Sivanesan, Sub-Inspector of Police, Erumapatti, 
secks to revise the order of the District Magistrate, Salem, setting aside the dct 
of the Sub-Divisional Magistrate, Sankari, mE the complaint of the respondent 
under setion 203, Criminal Procedure Code. ndent's complaint was to- 
the effect that the petitioner illegally arrested hime о n а false charge of a prohibition. 
PM as he failed to vote in favour of one Sivagnanam at the election for the 

of the Erumapatti Panchayat Union (the respondent being the 
President кри on the Vadugapatti Panchayat which is one of the units of Erumapatti 
Panchayat Union) as required by the Disc ирд ды, Ассо to the бийи of 
the respondent, when he was proceeding along with one i on cycles, 
the petitioner and a Constable waylaid them the e a beat him with hands 
and booted leg, and he sustained an injury on his right leg. Even in dd 
the complaint, the respondent has stated that he told the Medical Officer : t he 
had not consumed any arrack, that he and i were beaten while in custody 
and arrack was smeared on their faces and t the Medical Officer did nothing 
more than noting the identification marks on him and Sengamalai. It is stated in 
that paragraph that the complainant and Sengamalai were again beaten at the 
Police Station. In paragraph 7 of the complaint it is stated that the complainant 
and i were produced before the Sub-Magistrate, Namakkal and then only 
they came to know that a case for possession of arrack was also filed against them. 
The complainant has averred in that paragraph that he apprised the Sub-Magistrate, 
Namakkal, of the assault by the petitioner even at that ше. > 


The complaint was presented before the District Magistrate who directed it. 
to be presented before the Sub-Divisional Magistrate. The Sub-Divisional. 
Magistrate recorded the sworn statement of the complainant on 27th May, 1965. 
In the sworn statement, the complainant has stated that the petitioner and two. 
others beat him and Sengamalai and took them to the Police Station. The Doctor's 
certificate produced in the case, shows only one abrasion 1/2" x 1/4" on the right 


*CrLR.C.No. 1608 of 1965. Ist February, 1966. 
(CrL R.P. No. 1582 cf 1965.) : 
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foot of the complainant. On 27th May, 1965, the respondent-complainant stated 
that he had not brought his witnesses and the case was adjourned to Pih June, 1965, 
on that date, the dent-complainant produced two witnesses Ramaswami and 
Kuppuswami, Шак had cited as many as nine witnesses in his complaint ; 
and they were examined by the Sub-Divisional Magistrate, Sankari. The Sub- 
Divisional Magistrate passed the order under section 209, Criminal Procedure 
Code, dismissing the complaint of the ndent only on 9th June, 1965. I am 
stating these facts at some length, as опе of the contentions of the learned Advocate, 
for the respondent in support of the order of the District Magistrate, was that the 
Sub-Divisional Magistrate did not examine all the witnesses cited by him in the 
complaint. The respondent-complainant was given time to bring the witnesses 
and he brought only two witnesses. If really he wanted to examine the other 
witnesses, he would have made a request either on 7th June, 1965 or at least on 
ЭШ June, 1965. In fact even in the grounds of revision before the District Magistrate, 
there is no ground that the complainant was not given an opportunity to examine 
all his witnesses. 


The learned Sub-Divisional istrate has commented upon the material 
discrepancies between the evidence of the complainant and his witnesses and pointed 
out how it does not corroborate the averments in the complaint. It is unnecessary 
to repeat what all the Sub-Divisional istrate has stated in paragraph 3 of his 
order. He has rightly pointed out that medical certificate refers only to one 
simple injury, namely, an abrasion $° x }’ on the right foot dorsal aspect. He 
has rightly commented on the fact that the ганаа did not tell the Doctor that 
the accused (petitioner) fisted him on the nape of his neck and did not even complain 
about any pam. He has commented upon other witnesses not having corroborated 
the version of the complainant about the kicking with booted legs. Не has also 
pointed out the material discrepancies between the averments in the complaint and 
tbe evidence. Finally, he has come to the conclusion that there was no sufficient 
grounds for proceeding with the complaint. In my opinión, the order is a well 
considered order. 


The main ground on which the learned District Magistrate has set aside the 
order of dismissal of the complaint under section 203, Criminal Procedure Code, 
is that he felt some force in the argument of the learned Advocate for the complainant 
that it was not the stage for assessing the evidence. In my view, a Magistrate 
should assess the evidence at every stage when he has to pass an order though the 
nature of the assessment should necessarily vary on account of the presence or 
absence of the accused and other circumstances. One should take note of the 
averments made in the complaint and: the evidence adduced by the complainant 
and his witnesses in the enquiry under section 202, Criminal Procedure Code, 
‘The evidence of the complainant and his witnesses has not been tested by cross- 
examination at that stage. But the evidence can be certainly assessed in the sense 
whether there are material contradictions or improbabilities in order to find out 
whether the case is a true one or not. This is what the learned Sub-Divisional 
Magistrate has done in this case. In Narayan v. Shankara Singh!, it has been held 
that a Magistrate is entitled to dismiss a complaint under section 203, Criminal 
Procedure Code, when he finds that there are gross and grave exaggerations in 
the complaint in which the most serious allegations of grave offences arc falsely 
interlarded with those of offences of a lesser kind. The effect and scope of the words 
“no sufficient ground’ in section 203, Criminal Procedure Code, have been con- 
sidered in that decision. The learned Advocate for the respondent relied on the 
decision of Ramgopal С i Ruia v. The Stats of Bombay’, as to the scope of the 
words ''sufficient gro ” in section 209, 210, and 213, Criminal Procedure 
Code. At : 638 of that decision it has been pointed out that the law in India 
and the уш Караш on the question as to what would amount to sufficient grounds 
for committal appear to be the same. The following statement of the law by Lord 
————————————————————————————————MMM — 
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Simonds in '* Halsbury's Laws of England ” (Vol. 10, 3rd Edn.) has been referred 
to in the above decision as the correct test to be applied in such caes : 

diced e ubt dide реа nix rais por peii rera роте раат 
с Н 

are О е 

С CRI с кешт 

Thus the decision refers to the assessment of the evidence at the committal stage. 
In fact the decision in Vadilal Panchal v. Dattatraya Dulaji Ghadigoankar!, relied on 
by the learned Advocate for the respondent-complainant goes to the extent of 
holding that there is no absolute proposition that a plea ‘of self-defence can in no 
event be considered by the Magistrate in dealing with a complaint under the provi- 
sions of sections 200, 202 and 208, Criminal Procedure Code.: Tt was held in that 
cage that when a Magistrate directs an enquiry under section 202, Criminal Procedure 
Code, for ascertaining the truth or falsehood of a complaint and receives a report | 
from the enquiring officer supporting a plea of self-defence made by the person, 
complained against, it is open ta the Magistrate to hold that the plea is correct on 
the basis of the report and statements of witnesses recorded by the enquiring officer | 


: Having regard to the above facts, it could not be stated that a Magistrate 
should not assess the. evidence when dismissing the complaint under section 203, 
Criminal Procedue Code. In, fact, it is the duty of the Magistrate to discuss and 
assess the evidence of the witnesses examined by him under section 202, Criminal 
Procedure Code, and he will be failing to exercise jurisdiction if he passes an order 
without such assessment of evidence. There is absolutely nothing wrong in the 
order of the Sub-Divisional Magistrate and the order of the District Magistrate 
setting aside the order of the Sub-Divisional Magistrate is clearly wrong. The 
order of the District Magistrate is therefore set aside and the Criminal Revision is 
allowed. : 


RM — -~ Reisim allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. М. ANANTANARAYANAN, Officiating Chief Justice. 
S. Seshadrinatha Sarma ..  Petitioner* 

Factories Act (LXUT of 1948), sections 2 (k) and 92—Masfacisring process—Protection for violation of 
rules wder—Proof of mem rea —[f required. б А 

The definition of the term ‘manufacturing proces’ in section 2 (k) of the Factories Act, 1948, the 
carrying on of which is essential before a premises could come within the definition of a factory- 
mider the Act is улде. It is no doubt true that mere labour bestowed on an article will not make 
it a manufacture unless a different product is produced thereby. But it is not necessary that in order 
to constitute a manufacturing proces, the article produced should become commercially known as- 
another and different one from the one from which it is produced. So long as there is transformation 
of substance by the use of machinery and the transferred substanco i» commercially marketable, 
there is a manufacturing з withm the meaning of the Act. Converting latex into sheet rubber 
by machinery is a man press. ; 

In re, Ghinniak Manager, Semgu Soap Works, (1957) 1 М.Т]. 155, doubted. 

The clement of mens rea will havo to be excluded, by necessary implication, from offences under the 
Factories Act as the Act is intended to be enforced objectively in all cases of establishments coming 
within its purview. The implementation of the rules in the interest of health and safety of workers із. 
quite irrespective of the knowledge or ignorance, bona fides or otherwise of the owner of the factory. 

Nathulal-v. Stats of M.P., ALR. 1966 S.C. 48, explained. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of Session of Капуа. 
Kumari Division at Nagercoil dated 20th November, 1964 and passed in С.А. 
No. 93 of 1964 (С.С. No. 639 of 1964 on the file of the Court of the Additional First 
Class Magistrate, Kuzhithurai). 





(1959) 2 M.L.J. 417 : (1960) M.W.N. (Cr.) 206. 
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* QrL R.C. No. 464 of 1965. 25th February, 1966. 
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К. А. Panchapakesan and R. Vedantam, for Petitioner. ә 27 
The Public Prosecutor (V. P. Raman) on behalf of the State. 

. The Court made the following 

~ OnzDpEz:—In this revision proceeding, the petitioner (Seshadrinatha Sarma) 
has been convicted, upon two counts, under rule 3 and rule 4 (1) of the Madras 
Factories Rules with section 92 of the Factories Act, and sentenced. 
to a fine of Rs. 200 on each count, Three grounds of considerable interest have 
been urged before me by learned Counsel for the revision petitioner, with regard to- 
the propriety of the conviction. The first ground is that the prosecution is barred. 
by virtue of section 106 of the Factories Act, 1948. The second ground is that, 
on the facts, this is not a ‘factory’ at all, because, though ten or more workers- 
were admittedly working in the establishment during the relevant period, no ‘ manu- 
facturing process’ was being carried on within premises. It is strenuously- 
contended that that has been the case of the revision petitioner throughout, that he. 
even attempted to file an appeal from the decision of the Inspector or relevant exe-- 
cutive authority to the effect that the premises constituted, a ‘ factory , and that. 
the Government merely replied to the revision petitioner that he aight seek legal 
advise if he so desired, The third ground ите реш cence te ae BOO 
which have been urged upon the second ground. It is that, in any event, there is 
no element of mens res made out by the prosecution, and that proof of this element. 
also is essential, on the authority of Nathulal v. State of M.P.?. 

I shall first dispose of the ground relating to limitation, and, admittedly, this 
is dealt with in paragraph 12 of the judgment of the learned Sessions Judge. On. 
this aspect, all that can be said is that the facts upon which the ground was sought 
to be ssed were not made out, and that the evidence relating to those facts is. 
not before the Court. It is impossible to hold, on the record as it stands, that the 
offence came to the knowledge of the Inspector in 1960, and that no action was then. 
taken thereon, thereby attracting the terms of section 106 that the complaint must 
be made within three months of the date on which the alleged commission of the 
offence came to the knowledge of the Inspector. In the present case, there was. 
a visit on 14th February, 1964, and the prosecution claimed that the offence came ta 
the knowledge of the Inspector only on that date ; the prosecution is admitt 
in time, if this is the relevant date. A document on which learned Counsel for 
the revision petitioner sought to rely, was not marked at the trial, and was not. 
admitted as additional evidence. Under those circumstances, I must certainly 
hold that no facts were established which would show that the prosecution was. 
time-barred, applying the principlé of section 106 of the Act. 


The second point is of greater interest. The definition of ‘ manufacturing 
process’ to be found in section 2, sub-clause (k) of the Act, came up for some dis- 
cussion by Ramaswami, J., in In re, Chinniah, Manager, Sengu Soap Works I must. 
initially point out that the definition, as it stands, is very wide in its terms. Section 
2 (А) sub-clause (i) would include 


“ making altering, repairing, ornamenting, finishing, packing, oiling, washing, cleaning, breaking- 
up, demolishing, or otherwise treating or adapting any article or substance with a view to its usc, sale. 
etc. 


The learned Judge (Ramaswami, J.) was aware of the implication of such a wide 
definition, and the learned Judge thought that, in order to constitute a manufacture 
there should be essentially, some kind of a transformation of the substance. 

“ Mere labour bestowed on an article even if the labour is applied through machinery, will not: 
make it a manufacture, unless it has progressed so far that transformation ensues, and the article be— 
comes commercially known as another and different article from that as which it begins its exustence.’”’ 
I am not quite free from doubt whether, with great respect to the learned Judge,. 
the concluding part of this observation could be sustained, on the basis of the wide- 
phraseology of section 2 (k) (i). But, this apart, the actual facts of the present matter 
Ele dt clear Beyond doubt ta ‘manufacturing process’ with the use of power- 
ee t. 


1. AIR. 1966 S.C. 43. A 2. (1957) 1 M.LJ. 155. 
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‘was involved in this саве. Admittedly, what is happening here is that the liquid 
‘known as latexis converted into sheet-rubber, by a mechanical process: which 
deprives this liquid of the water-content and transforms it into sheet rubber ; not 
merely this, but-machinery and power are both employed to achieve this. There 
"has been some discussion upon the definition of the word тие ешп ше 
Rubber Act XXIV of 1947. But I do not think that the law requires that this 
-matter of terminology should be gone into by Court. So long as there has been 
‘an indisputable transformation of substance by the use of machinery, and the 
‘transformed substance is commercially marketable, we have a process of ' manu- 
facture’ as defined. This ground has necessarily to fail on the facts of the 
present сазе, ‚ 


The third ground is also of considerable interest, because of the dicta of the 


Su Court in Natkulal v. State of Madhya Pradesh. - In the present case it has 
to be conceded, on the facts, that the revision petitioner tried to take the stand that 
the premises did not constitute a ‘ factory ’ within the ing of the Act.. That was 


‘his contention, and he even sought to question the decision of the Inspector by filing 
an appeal. If mens rea is an essential ingredient of the present offence for which he 
has been convicted, there is much to be said for the argument that the evidence on 
record does not prove that this ingredient was present. In the Supreme Court 
judgment, after a reference to section 40 of the Penal Code, their Lordships have 
enunciated the true principle in the following words :— 

“ Doubtless а statute may exclude the element of mexs rea but it is & sound rule of construction 
adopted in d and also accepted in India to construc 2 statutory provision creating an offence in 
: ormity w the common law rather than against it unless the statute expressly ог by necessary 
implication excluded meas rea. Tho mere fact that the object of the statute is to promote welfare acti- 
vities or to eradicate а grave social evil is by itself not decisive of the question whether the element of 
quw mind is excluded from the ingredients of an offence. Meas rea by necessary implication may 

excluded from a statute only where it is absolutely clear that the implementation of the object of the 
statute would otherwise be defeated.” 


In the Supreme Court case, the offence concerned was under section 7 of the 
Essential Commodities Act (X of 1955), and their Lordships examined the provi- 
sions of the Act, in order to form an inference about the legislative intendment behind 
it. They point out the heavy pena ty such as imprisonment for a period upto 
three years, which could be imposed for the offence, and stress it could not have 
"been the intention to punish an innocent person who n have carried on his 
"business without the know that he was contravening the law. Upon the pro- 
visions of that statute, the inference was drawn that an intentional contravention 
-was alone rendered punishable. - - 


But, with regard to the Factories Act, 1948, it seems to be very clear that the 
clement of mens rea will have to be excluded, by necessary implication. The object 
of the legislation is certainly social welfare ; but that, as pointed out by the Supreme 
"Court, is not at all conclusive. But the further point is that the object is not merely 
to deal with persons who contravene certain offences, as defined in the Act. The 
object is to bring under the purview of the legislation, certain kinds of establishments 
.employing labour, beyond a certain limit, and concerned in production ; that is 
for the of the welfare of labour, and so that various restrictions and conditions 
might be imposed on the proprictors of that establishment, in the interests of the 
public, and the health and welfare of the labourers employed. In other words,. 
unless this piece of legislation could be implemented by taking into account every. 
such establishment which objectively fulfils the definition of a ‘ factory ’, quite irres- 
pective of the knowledge or ignorance, bona fides, or otherwise, of the proprietor 
or proprietors concerned, the very purpose of the statute would be defeated. No 
doubt, the infringements have been brought within the scope of criminal jurisdiction; 
but that is clearly for the purpose of effective and speedy relief, and the main inten- 
tion is to impose conditions on establishments of this kind, on broad grounds of 
social welfare, and not at all merely to deal with ns in charge of such establish- 
ments because their activities might be anti-social. It appears to me to be incon- 
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trovertible that, if proof of the element of mens rea із to be added to the other fac- 
tors that the prosecuting agency would have to prove, for offences under the Act, 
the Act may be virtually unenforceable over a wide area. On this ground, I must 
hold that the element of mens rea is excluded by necessary implication, from the offen- 
ces in the Factories Act, at any rate, from the offences we are now concerned with, 
viz., under rule 3 and rule 4 (1) of the Rules read with section 92 of the Act. 


It follows that the revision proceeding will have to be dismissed, on the merits. 
But, I am satisfied that this was a case in which the proprietor was really struggling 
to obtain acceptance of his contention that he did not come within the purview of 
the Act at all. Moreover, the reply ultimately made by Government might well 
have encouraged him in the belief that the matter was not free beyond doubt. Under 
those circumstances, I think that a nominal fine will more than meet the ends of 
justice. Hence I reduce the fine, upon each count to one of Rs. 50 or, in default, 
to simple imprisonment for two weeks. The balance of fine, if paid, will be 
refunded. 


RM. CDM Revision dismissed 
| but fine reduced. 


IN THE ШОН COURT OF JUDICATURE AT MADRAS. 
PnuasENT :—Mn. M. ANANTANARAYANAN, Officiating Chief Justice. 

S. V. Sanjeevi Devar .. Pelitioner* 
U 


8. V. Manicka Devar .. Respondent, 

Civil Procedure Cede (V of 1908), Order 6, rele 17— Ameondmant of coritien statemexi—bPycper te erder— 
Несе exercised. 

It is now well settled that a Court should adopt a liberal attitude in allowing amendment of plead- 
ings unless the nature of the amendment is such as to alter the basis of the suit or introduce a new 
ground. More so in cases where the pleadings are drafted in an alien language with the accurate use 
of which the parties are not familiar. 


Where in substance the defendant denied the execution of a promimory note but stated in the writ- 
ten statement that he did not consciously execute the same, an amendment of the statement to delete 
the word ‘consciously’ ought to be allowed as it only makes clear the execution of the note is denied. 

Petition under section 115 of Act V of e praying the High Court to revise 
the Order of the Sixth Assistant Ju ; City Civil urt, Madras, dated 6 February, 
1965 and made in Т.А. No. 6728 of 1964 in O.S. No. 842 of 1963, 


P. V. Subramanyam, for Petitioner. 
^ E. В. Krishnan, for Respondent. 
The Court made the following 


Orper :—I have no doubt whatever that the amendment of the written state- 
ment, on the facts of this particular case, ought to have been allowed, and that the 
learned Judge was in error in declining to permit the verbal amendment. Actually, 
there are authorities of the Supreme Court, which I need not set forth here, for the 
view that, in such matters, Courts should adopt a fairly liberal attitude, unless 
the nature of the amendment is such as to alter basis of the suit altogether, or to 
introduce some new ground of fact which was not earlier in the pleading. Itappears 
to me that, in these days when the knowledge of a language like English and the 
accurate use of it are both showing signs of diminution rather than increase, it is 
all the more essential that a Court should be liberal, before inhibiting a party from 
making a verbal amendment to his pleadings. 


Very briefly the facts here are that, in respect of a document in writing relied on 
by the plaintiff as constituting a negotiable instrument upon which he could enforce 
his claim, on the principle of section 25, sub-clause (3) of the Contract Act the 
defendant originally. stated in his written statement that he did not “consciously 
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NOTES OF RECENT CASES 


Venkataraman, 7. ; Umar Lebbai v, Ambasamudram Taluq 

L1th August, 1965. . ' Inam Pottalpudur Mohideen Andavar. 

i Pallivasal Managing Committee. 

S.A. No. 1245 of 1961. 

Wakf—Pallivasal—Lebbais—Right to perform duties and get the emoluments therefor — 

Succession on death—Succession to the income and the religious office —Son of deceased Labbai 
and sons of the predeceased sons of deceased Lebbas entitled to share per stirpes. 


On the death of a Mohammedan entitled to perform the duties of a Lebbai in’ 
a Pallivasal once in two and to get the emoluments therefor his son claimed 
to have succeeded to the rights of Lebbaiship to the exclusion of sons of the pre- 
deceased sons of the deceased Lebbai. | ЖАК 


Held, under the law governing the case of inheritance to the income of the wakf, 
the sons of the predeceased sons of the deceased Lebbai would be entitled to share 
the income with the son of the deceased Lebbai per stirpes. Since the religious 
services are done in a wakf and the emoluments also are derived from the income of 
the wakf, there is no reason why the law of inheritance in respect of the income of 
the wakf should not be applied to succession to the religious office. 


N. Sipamani, for Appellant. | us 
Т. R. Mani, for Respondent. - | 
V.S. | | Appeal dismissed ; 
——— Leave granted. 
Sadasivam, 7. ' ` Mohamed Thaha р. 
19th Auguri, 1965. The First Income-tax Officer, 


01. M. P. Nos. 465, 466 & 771 of 1965. 
Incometax Act (XLII of 1961), section 226 (4) —Tax recovery —Seitwre by Police 
ef large sum of money found in possession of a person—Money sent to Sub-Magistrate’s 
— Subsequent E by ет d Plea, that amount 
belonged to his employer—tIncome-tax йу o —Application by Department 
Jor payment to it for the dues of бириби ды ий GeO ГМ allowed, 

A sum of about one and half lakhs found by the Police in the possession of 
the petitioner who could not satisfactorily account for the same, was sent to the Court 
of Sub-Magistrate, but no subsequent proceedings were taken against the petitioner. 
The petitioner applied to the Court for refund of the amount on the basis that the 
same belo to his employer. The Income-tax Officer applied to the Court seeking ` 
directions that the amount may be paid to the Department towards the. income-tax 
assessment on the employer for the year 1964-65. The employer also filed a memo. 


2 


agreeing to the withdrawal of the amount by the Department without prejudice to 
the rights of the partners of his firm. On the directions of the Sessions Judge in a 


er application filed the petitioner, the Sub-Magistrate erred the 
amount to the Income-tax ent. The petitioner applied for refund, in the 
High Court 


Held, the application filed by the Department under section 226 (4) has to be 
allowed, even without the consent of the assessee, employer of the petitioner. 


C. A. Mohammed Ibrahim, for Petitioner. 
K. A. Panchapatesan for Public Prosecutor, for State. . 
V. Balasubrahmaniam, Standing Counsel for Income-tax, for 1st Respondent. 


V.S. ———— Petition dismissed. 
í Kailasam, F. Rathinam Pillai v. Gnanaparanam Pillai. 
-: 25th August, 1965. А.А.А.О. No. 185 of rg62. 


Civil Procedure Code (V of 1908), section 47, Order 21, rule go, rule 72—Scope— 
Application for setting aside sale falling within Order 21, rule go——Fraud in publisking 
and conducting sale—Auction sale for inadequats price—Application for seiting aside mot 
maintainable, on judgment-debtor failing to furnish security—Application will not fall under 
section 47—506 cannot be et aside—Order of Court permitting decree-holder to bid and 

Absence of specific order dispensing with the deposit of twenty-five per ceni. 
of purchase price by decree-holder —Not to vitiata the sals. 

Though section 47 of the Code is very wide in its terms, yet the section should 
mot be interpreted as to render it redundant to the other provisions of the Code 
and therefore only such applications between the ju t-debtor and the decree- 
holder for setting aside an auction purthase, which do not fall within the purview 
of Order 21, rule go alone will fall within the scope of section 47. An application 
for setting aside a sale on the ground ofillegality and nullity for want of notice under 
Order 21, rule 27 or under Order 21, rule 66 can be made under section 47. So also 
an application a ing the very orders of sale on the ground that it was procured 
by misrepresentation of the facts to the Court will fall under section 47. 


Though the finding is that the sale was for an inadequate price due to the fraud 
of the decree-holder as it was in publishing and conducting the sale, the judgment- 
debtor would be without remedy as the application will not fall under section 47 and 
as the application under Order 21, rule go was not maintainable on his failure to 
furnish the security. 

The absence of a specific order by the Court dispensing with the requirement 
of Order 21, rule 84 (deposit of 25 per cent aera price) will not vitiate the 
sale in favour of the decree-holder when the Court had given permission to the 
decree-holder to bid and purchase. 


A. V. Narayanaswamy Ayyar, for Appellant. 
A. Sundaram Аууаг and N. Sinamani, for Respondent. 


r 


V.S. === Appeal by decree-holder 
allowed ; Leave granted. 

Veerastwami, 7. Mohamed Hussain Rowther v. 
26ih August, 1965. P T. M. Tirupathi Chettiar. 


| S.A. No. 1491 of 1959. 

Madras City Tenants Protection Act (ШІ of 1921), section 11—Sutt in ejectmsnt— 
Prescribed notice to tenant requiring possession and offering compensation—Notice 

—Non-compliancs entails rejection of plaint— Waiver of notice—Specific plea to be mads by 

the landlord. 

Section 11 of Madras City Tenants Protection Act lays down a mandatory 

provision requiring the plaintiff to send the requisite notice to the tenant to 

er possession and also offering compensation, Non-compliance with this 
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mandatory provision would entail rejection of the plaint. Any waiver of the 
notice must be specifically pleaded by the plaintiff. It is not for the defendant 
to take the plea, for obviously notice is conceived to his benefit and hardly could 
he expected to plead that he had waived the notice and therefore the plaintiff need 
not have complied with section 11. 


P. S. Madhusudanan, for Appellant. 
M. R. Narayanaswami, for Respondent. 


V.S. ———— Ordered. accordingly. 
Natesan, J. Mohammed Sahul Hamid Lebbai v. 
Zainaba Beevi. 

27th August, 1965. S.A. No. 270 of 1961. 


Execution sale—Death of Mohammedan, subsequent to decree against him—Execution 
proceedings against son and wife of the deceased excluding daughtsrs—Execution sale—Rights 
AME daughter— Validity of execution Sale шнш of procedural law and not personal 


On the death of a Mohammedan after a decree was obtained against him, 
leaving behind sons, daughters and wife, in execution proceedings where the sons 
and the wife were alone impleaded, the properties were brought to sale and purchased 
by the decree-holder. On the question of the rights of the excluded daughter in 
the properties, 

Най, on the findings that the sons and wife were in actual control and manage- 
ment of the properties, that the daughter was a minor at the commencement of 
the execution petition, but later on becoming a major she had acquiesced in the 


execution p , that there was no mala fides on the part of the decree-holders 
in p in execution against sons and wife only, that there was no evidence 
of any i arity or illegality in the execution proceedings and that as there was 


no prejudice caused in the execution sale, the validity of the execution sale cannot 
be impugned. The question becomes related to a procedural law and not to the 
personal law of the parties. _ 

T. V. Balakrishnan, for Appellant. 


М. A. Srinivasan, for Respondent. 


V.S. ——— Appeal allowed; leave refused. 
Natesan, F. Natesa Mudaliar v. Sri Bavanaraya- 
27th Аиа 1965. naswamy Koil РШаіуаг Koil Bhajana 
: Matam. 

C.R.P. Nos. 1851 of 1962 & 

10156 of 1965. 


Madras City Tenants’ Protection Act (Ш of 1922 as amended by Act (XIII of 1960), 
section 9—Lsase of site belonging to temple by irusiee of Devasthanam— Tenant, Euros dd 
Act limiting 


the extent of land to be conveyed and the manner of valuation—Applicable to 
applications also—Right of tenant, not a шры an orion or PITE, Оен Act, 

protection of tenant from eviction—No valuable rights taken away by Amending Act 
9-4—АП orders sei out appealable, excepting orders of processual nature. 


The Managing Trustee of the Devasthanam had leased the site to the, tenant 
E Lee Hus up a superstructure and live thereon, under a registered 
2nd August, 1950, for a term of 5 years. On the expiry of the term, the 

suit was instituted for ejectment, when the Madras City Tenants Protection Act 
was extended to that locality. The tenant applied under section 9 of the 
Act for directing the landlord to sell the land. The Trial Court on 
an erroneous view of section 12 of the Act dismissed the application. The 
Appellate Court hearing the appeal remanded the matter back for dis- 
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in accordance with section 9 of the Act. Pending remand, the Act was amend- 
€d by Act XIII of 1960 prescribing the conveyance of a minimum extent of land and 
a change in the manner of valuation of the land. The Trial Court allowed the appli- 

. cation of the tenant filed under section 9, fixed the minimum extent of land and the 
price therefor and set a date for deposit by the tenant, On further appeal both by 
the tenant and the landlord, the Appellate Court held that section 9 was not appli- 
cable to the case and. allowed the appeal, while confirming the fixing the muni-, 
mum extent of land and the price under the Amended Act. The tenant went in 
Revision, 


Held, the right of the tenant under section 9 has to be upheld oe under the 
Amended Act the minimum extent of land for the prescribed price only have 


to be conveyed. 


A plain reading of the Explanation to. section 9 defining ‘ land’ , shows that the 
latter portion of the clause is only descriptive of the character of the land, that is, it is 
land which could be sold for necessity or benefit. It merely excludes inalienable 
property like the site of the temple property, property which a trustee could in no 
circumstances run of. To such property section 9 would not apply. But in the 
case of property which can be disposed o by a trustee of a Hindu temple, as опе made 
in the ordinary course of management or with the sanction of Court or for the 
benefit or necessity of the institution, and if the lease was validly made within the 
powers, the tenant would be entitled to the benefits conferred by the Act. 


- All orders set out under section 9-A excepting orders of processual nature, are 
appeallable under the section. Orders under section 9 (1) (6) are in effect prelimi- 
nary orders determining the rights and liabilities of the parties and the orders under 
sub-sections (2) and (3) arc in effect orders finally giving effect to and working out the 
rights and liabilities declared under sub-section (1). Thus orders under ша 
tion (1) are appealable at the instance of landlord and the tenant. 


The provisions of the Act as amended by Act XIII of 1960 limiting the extent 
Of land to be conveyed for a price fixed by it, are applicable to pending actions 
instituted previous to the amendment. 


It cannot be said that the tenant has acquired any vested right in the matter. 
Under the common law and the Transfer of Property Act the right of a tenant 
who had put up a superstructure із only-to remove the structure on the expiry of the 
lease. The right to exercise an option of purchase of the land is given to the tenant 
only under the Act. Itisa itu conferred on him by the Act. 


The object of the Act was to aff rotection to the tenant from BE and 
the right of purchase that was coner u pon him was only to tbat limited extent. 
uable right of the tenant can be ж. to be taken away when the Amended 

Act imis the енеш of the Tand that has o be conveyed to him and for a prevailing 
price, 4 © 

‘The order of remand made by the Appellate Court directed further enquiry 
under section 9 of the Act and there was no 'judicial adjudication or determina- 
tion of the rights of the tenant. It cannot be said that the order of remand limited 
the scope re enquiry and the full extent of the land must be directed to be con- 
veyed to the tenant, ` | 


D. Ramaswami Ayyangar апа R. Krishnamachari, for Petitioner, 


R. Gopalaswami Ayyangar, T. M. Chinniah Pillai and T. S. Palanisivagurunathan, 
бог Respondents. 


V.S. . | Petition allowed. 


М. С. R. Lakshminarasimhan v. 


Venkatadri, 7. | Venkatamuniappa Chettiar. 
27th August, ides, | S.A. No. 839 of 1963. 
Transfer торпу Act (IV of 1882), sections 59-A, 91, 92— Purchaser of equity 

of redemption —If entitled to get the benefits of subrogation— Priority. 


The purchaser of the equity of redemption under section 91 of the Transfer of 
Property Áct is entitled to redeem a mortgage. ually, under section 92, he is 
entitled to claim rights of subrogation. On principle, the purchaser of equity of 
redemption of a prior mortgage on his own account ought to be allowed rights of 
subrogation, and unlike a mortgagor he is under no covenant or personal liability 
to the mo whose mortgage he discharges. As a purchaser of equity of 
redemption who is entitled to work his subrogation rights, the Court is bound to 
consider the question of his priority. 


V. V. Raghavan, for Appellant. 
P. S. Srisailam, for Respondent. 


V.S. ———— Appeal allowed; Leave granted. 
Natesan, ӯ. Perumayammal (died) v. 


C.R.P. No. 317 of 1961. 


Promissory Note—Note executed by wife (not as agent of husband), in renewal of barred 
mole executed by husband—Swit on the note against wife—Not enforceable—No consideration — 
Contract Act (LX of 1872), section 25 (3). 


A suit on a promissory note executed by the wife not as the agent of her hus- 
band, in renewal of a barred promissory note executed by the husband in favour of 
the creditor, the wife not being otherwise liable for the amount due under the prier 
promissory note, has to fail on the ground of lack of consideration. 

T. K. Subramania Pillai, for Petitioner. 

S. Sethuraman and 5. Mahadsvan, for Respondent. 


V.S. ———— Petition dismissed. 
Anantanar 0.C.J. Appellate Collector of Customs, 
and ‘Natasan, 7. Madras v. M. Ravathmal. 
13th September, 1965. W.A. No. 161 of 1963. 


Constitution of India (1950), Article 226—Order of confiscation quashed by ths issue oh 
4 writ of certiorari—Failure to make a proper investigation—Not a ground j^ review 0 
order directing certiorari —Effect of issus of а writ—Inferior tribunal—Furiher enquiry on 

fresh. evidence. 

, . Where a writ of certiorari issues, the order impugned is set aside either because 
of error oflaw ap t on the face of the record, or because of absence of material 
on which such order could be conceivably based or for similar allied causes. The 
High Court does not function as a Court oL. Appeal. On the very same material and 
given the same legal co uences, an inferior tribunal could not retry the cause and 
arrive at the very conclusion which has been removed by the writ. But there is 
nothing in the issue of the writ to prevent the authorities from obtaining fresh 
evidence, or seeking to do so and if the authorities have succeeded in obtaining such 
evidence of a conclusive character from acting on such further evidence by the issue 
of a notice to show cause to the concerned party. 


Where the order of confiscation was quashed by the issue ofa writ of certiorari, 
the failure to make a proper investigation was not a ground for review of the order 
directing the issue of the writ. : 


С. Ramaanjam for the Additional Government Pleader, for Appellan 
В. R. Dolia, for Respondent. ' . 
V.S.  ———— Appeal dismissed. 


[FuLL BEeNag.] | 


Ananianarayanan, O.C. T., P. David Swamidoss v. 
Srinivasan and Natesan, 77. Christie David. 
15th September, 1965. | М.С. No. 8 of 1964. 


. Divorce Act (IV of 1869), section 19 (l)— Declaration of nullity on the ground 
tency—Impotency at the time of marriage and at the time of the institution of the swit— 
essential —. al to consummate and impotency as the ground for nullity—Distinction— 
Impotency, a ari fa al to be medically examined —Inference— 
Passing of a decree for séparation on facts proved. 
A declaration of nullity of a marriage under the Act on the ground of impo- 
tency cannot be made under section 19 unless the respondent was impotent at the 
time of the marriage and at the time of the institution of the suit. 


There is a vital difference between a refusal by cither spouse to consummate 
the marriage, which may be due to a variety of causes including such a factor as 
the marriage itself not having been to the of the concerned spouse and 
impotency as the ground for nullity. 

There is no provision in the Indian Divorce Act analogous to the one contained 
in the English law which renders the voidable on the ground that it has not 
been consummated owing to the vial теб ME respondent to consummate 
the iiec 

may be either physical or chari: The only evidence of the 

кая ife was that she dia not have “ the woman's organ” and no attempt, 

to have the wife medically examined was made. If there was a refusal to such 

medical examination an inference may be possible. On facts on the proof of a 

Сее сена а decree for judicial separation may be passed under section 
ofthe Act. 


P. Raghaviah (amicus curiae), for Petitioner. | 
M. A. Srinivasan (amicus curiae), for Respondent І 
V.S. — | Decree for judicial . 


separation granted. 
Ramakrishnan, F. State of Madras v. 
17th September, 1965. SP. RM. RM. Ramaswami Chettiar. 


W.P. No. 174 of 1963. 


. Madras Estates (Abolition and Conversion ifto Ryotwari) Act (XXVI of 1948), 
section 3—T aking over estate —Aihupadugai lands—If vests in the State as river poramboke— 
Proof —Writ. 

Words and Phrases —''Athupadugai "—** Padugai ”. 

It has been laid down that * pad land' means land on tbe lower level 
bx == еза ли te eles Or бое ш bed and the high 
xe d еле It is known as ugai poramboke, padugai waste, padugai 
puni en or merely eal while tetas Ded i howe 

ы cid thatthe iniu of tie uver bed porazabokevars te limits of ihe 
sandy neerodi or river bed and the padugai raising up from the river pedum 
to the flood bank is not part of the river bed. 


Where the Government claims that the Mie aiden ik vests under section 3. 
of the Act as river poramboke, it must clearly adduce ence to show the basis on 
which the claim is made. 

The onus is on the Government to show where the limits of the river proper 
end and where begin the limits of the padugai land or land submersible at the time, 
of the floods and which can be the subject-matter of a title ону: by adjacent 
riparian owners by reason of its formation through а process of uvion of thetiver. 

Submersion only at the time of the floods, the description of Athupádugai 
retained for a long number of years, the well-settled appearance of the soil; dealing 
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with the lands by way of alienations and other transactions for many years from 1917 

onwards, taken along with the interpretation of the word ‘ padugai? were the data 
` relied on by the Tribunal for the view that the Government,was not able to sub- 

stantiate their claim. Мо interference with the order of the Tribunal is called for. 


K. Venkataswami for the Additional Government Pleader, for State. 
A. Sundaram Iyer, for 1st Respondent. 
V.S. Petition dismissed. 


Ramakrishnan, J. Krishnamurthi Naicker v. 
2024 September, 1965. Padmanabhan. 
W.P .No. 184 of 1963. 
Constitution of India (1950), Article 226 and Hindu Religious and Charitable Endow- 
ments Act (X XII of 1959)— Petition to quash the appointment of trustees to the temple by the 
area commiliee—Peiifioners claiming to the hereditary trustes—Claim disputed by the 
respondents—No adjudication of the status of petitioner by the appropriate authorities vested with 
лсо WAL betition not maintainable. А 
The claim to hereditary trusteeship will involve an investigation into several 
facts and the Hindu Religious and Charitable Endowments Act of 1959 specifi- 
cally gives authority to the uty Commissioner under the Act to investigate 
and decide upon the claim. In the absence of such a finding the writ petition is 
not maintainable. 
A, Srirangachariar, for Petitioner. 


K. E. Rajagopalachari, for Respondents 1 to 3. 
K. Venkataswami, for the Government Pleader. 


V.S. Petition dismissed. 


Vesraswoann, 7. M. S. Venkatraman v. Palghat Chit 
28th September, 1965. Funds (P.), Ltd., Madras. 
C.R.P. No. 2035 of 1964. 

Limitation Act (IX of 1908), Article 166—Application to set aside execution sals Бу 
Judgmeni-debtor —Last dats falling on a day declared to bea holiday by the Government 

h not declared to be a holiday under the Negotiable. Instruments Act—Application 

on the next working day— Within tims. 

An application bythe judgment-debtor to set aside a sale held in execution, 
filed on the working day next to the last date that was declared a holiday by the 
Government (though not declared to be a holiday under the Negotiable Instru- 
ments Act) will be within time, 

P. R. Vasudeva Iyer, for Petitioner. 

K. Radhakrishnan, for Respondent, 


V.S. Petition allowed. 
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Veeraswami, 7. M/s. T. N. К. Govindaraju Chetty by Partner v. 
28th September, 1965. P. Vrajlal. - 
C.R.P. No. 2145 of 1964. 

Madras Buildings (Lease and Rent Control) Act (XVIL of 1960), section 10 (3) (a) (i) 
—Purchase of a building Lu of partners—Bona fide requirement of one of the partners 
—ÁApplication for sviction by firm represented by partner —Sustainabls. 

Where the building is owned by the partners constituting a firm and one of 
them requires the building for his own occupation, it will squarcly fall within the 
ambit of section 10 (3) (a) (i) of the Madras Buildings (Lease and Rent Control) 
Act. When a firm lets out a residential building belonging to it, in effect, its 
partners become the landlords. The words “ if the -landlord requires it for his 
own occupation " in section 10 (3) (a) (i) will cover the case of a joint landlord. 


R. Vaidyanathan, forPetitioner. 
Kesawlal Tarwardy, for Respondent. 


V.S. — as 5 Petition allowed. 
: Chinnammal v. 

Veeraswar, d E : ` Kumidhini, 
14th October, 1965. C.R.P. No.:418 of 1964. 


Aci, 1964—. Disclosure of information —Promissory note execuled of defendant—Siat 
on note—Statemsnts made to ths Incoms-tax Officer by father o dsfendant and mother of 
plaintiff—Statements suggesting absence of any dealing betwesn parties—Application by 
defendant to call for such statements from ths Officer —Prohibition against disclosure by Court 
or Officer, absolute, notwithstanding liberty to maker of statement for disclosure—Application 
disallowed on the law then in force before section 137 was deleted by Finance Act 1964— 
High Court in revision —Disposal ‘only in accordance with law in force before deletion: 

In a suit on a promissory note executed by the father of the defendant in-favour 
of the plaintiff, the defendant filed an application for sending for statements made 
to the Taconite ae Officer by the mother of the plaintiff and the father of the defen- 
dant, to the effect that there were no dealings between the parties. The trial 
Court dismissed the application in view of the provisions contained in section 137 (1) 
of the Income-tax Act prohibiting disclosuré of information. The defendant preferred 
a Revision Petition to the High Court, 

Held, section 137 (1) of the Act prohibits the disclosure of such information by 
the Income-tax Officer. . i i 

Section 137 (1) is not made subject to the sub-section (5) and the prohibition 
against the Court or the public servant is 'absolute and is not qualified. Sub- 
section (5) merely enacts that there is no prohibition against a person disclosi 
the particulars ofany statement which he himself had made in assessment seed. 
ings. That does not justify the construction that if the person who made the state- 
ment is willing to disclose it, that will enable the Court or public servant to summon 
for or disclose the statement. Liberty given'by sub-section (5) to the maker is not 
liberty extended to the Court or the public servant. 

The provisions of section 137 (3) (xxi) are not applicable -to the statement in 
question. | | 

When the application out of which the! present revision petition is preferred, 
was disposed of, section 137 was in force and the High Court is merely concerned 
with the order made on tbat application, though section 137 has been wholly 
dropped from the Act by the Finance Act of| 1964. 


Р. S. Ramachandran, for Petitioner. | 


R. Desikan, for Respondent, 
VS. ——— * Petition dismissed. 


Income-tax Act (XLIII of 1961), sections 137 (1), (3) =) and (5) and Finance 
80 a Tu 





[Supreme Counr] | 7и 
А. K. Sarkar, T. R. Mudholkar Gopal Krishnan р, 


апа R. S. Bachawat, 7. The State of Jammu and Kashmir. 
2nd November, 1965. _ Qr.A. No. 73 of 1963, 


Criminal Procedure Code (V of 1898), section 423—Appeal against acquittal 
—Intsrference. : 

The а Eg Court should not lightly interfere with the verdict of acquittal 
by the tial. udge, who has seen and heard the witnesses. The appellate Court has 
no right to reverse the order of acquittal on a misreading of the evidence. Unfortu- 
nately, we find that in this case the High Court has misread the evidence on vital 
points, and has set aside the order of acquittal on conjectures and surmises. We 
think that the High Court has given no cogent reasons for reversing the order of 
acquittal, On the whole, we think that the appellant is entitled to the benefit of 
doubt. Our conclusion is based upon the materials on the record of this case. 


In the result, the appeal is allowed, the order of the High Court is set aside 
and that of the trial Court is restored. The appellant is acquitted of the offence 
under section 304-A of the Ranbir Penal Code. Fine, if paid, will be refunded, and 
his bail bond, if any, is cancelled. ` 

U. M. Trivedi and M. M. Tewari, Senior Advocates (Ram Nath Balgotra, S. S. 
Khanduja and Ganpat Rat, Advocates, with him), for Appellant. 

B. К. Khanna апа К. №. Sachthey, Advocates, for Respondents. i 


G.R. Appeal allowed. 


Srinivasan, F. B. Gnanaraj v. A. M. Vedanayagam. 
21st September, 1965. W.P. No. 2349 of 1965. 
Madras Panchayats Act (XX XV of 1958) — Chairman of Panchayat Union Council— 
Conduct of mesting—Power of adjournmsnt—No power to adjourn without the concurrence 
of ths majority of members present—Continuance of meeting after an invalid adjournment. ` 
In the absence of a power under any rule or regulation, the Chairman of the 
Panchayat Union Council, will have no power to adjourn a meeting without 
the concurrence of the majority of the members present. The Chairman has 
no power to stop or adjourn a meeting at his own will and when he purports to 
do во, it is open for the meeting to resolve to go on with the business for which it 
has been convened and to appoint another chairman for that object. 


T. R. Mani, for Petitioner. . 
K. V. Sankaran, for Respondent. 


V.S. Petition allowed. 
Ramakrishnan Ф Srinivasa Iyer v. 
and Sadasioam, j^ Revenue Divissional Officer, b reris 
1л October, 1965, · W.P. No. 2035 of 1964, 


Madras Revenus Maloersation Regulation (LX of 1822), sections 5 (2), 13 (2)— 
Detention of Катат tll payment of money imposed for the act of embezzlement of 
public monies— Provisions of Regulation void—Ultra vires Article 14 of Constitution — 

ings under the Regulation—Ciou proceedings—No implied repeal by the enactment 
of Penal Code (XLV of 1860) or Prevention of Corruption Act (II of 1947)—Writ of 
habeas corpus. 

Section 5, clause (2) and section 13, clause (2) of the Madras Revenue Mal- 
versation Regulation are void and inoperative, being ultra vires the Article 14 of 
the Constitution. 


The area of public revenue and the classes of officers entrusted with the duty 
of its collection, have increased so enormously at the present moment, the selection 


M—N RQ 
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which the Regulation has made of a particular class of Government servants for the 
purpose of being dealt with for malversation of the revenue in the several ways men- 
tioned in the Regulation, ignoring other classes of Public -servants entrusted with 
similar duties, must be consid to be discriminatory involving a classification 
which, at the present moment, has no reasonable nexus to the objects of the Regula- 
tion. 


Since Regulation ІХ of 1822 does not provide for the Collector dealing with the 
contravention of its provisions, as a criminal Court dealing with a criminal offence 
but only as а Civil о Пти designed for the speedy recovery of the 
amount due to the Government y highly penal provisions, there is no question 
of an implied repeal of the aforesaid provisions, by tbe later enactment of the Indian 
Penal Code or the Prevention of Corruption Act. 


The petitioner is directed to be set at liberty. 
К. Narayanaswami Mudaliar,'for Petitioner. 


The Advocate-General (№. Krishaaswamy Reddiar) for the Additional Govern- , 
ment Pleader, for Respondents. 


V.S. Petition allowed. 


Srinivasan, J. Tuticorin Trading and Credit Cor- 
14th October, 1965. | poration, Ltd. v. State of Madras. 
W.P. Nos. 1265 to 1268 of1964. 

Madras Chit Funds Act (XXIV of 1961)—Constitutonality—Law made anterior 
to the proclamation of '* Emergency" under Article 358 of ths Constitution—Right to impugn 
as violating Articls 19 of Constitution, tion 52 of the Act of 1961— Provision enabling 
a stranger to inspect documents and obtain copies thereof kept ths Registrar—Bad and 
struck down. 

Statute—Date of the enactment of a law—Passing by the Legislature and when President's 
assent accorded—Not by bringing into force the Act by ths relevant notification, nor by making 
of the rules nor by the extension of the Act. 

Section 52 of Madras Act XXIV of 1961 enabling any person not a subscriber 
to inspect the documents kept by the Registrar or to obtain a copy of such documents 
has to be struck down. ‘This provision may result in operating as an unreasonable 
restraint upon the carrying on of the business. The othef provisions of the Act are 
valid and constitutional. : 

Act XXIV of 1961 was passed by the Legislature and accorded assent by the 
President on a date anterior to the tion of Emergency under Article 358 
of the Constitution and hence the right to impugn the Act on the ground of violation 
of Article 19 of the Constitution is open to an aggrieved person, : 

The making of the Jaw by tho Legislature is under the authority of Article 245 
of the Constitution and the law was passed when the Legislature passed it and 
when the President accorded his assent. The making of the law.is not dependent 
upon the framing of the rules or bringing the law into force in any specified area on 
any specified date, which is done only under the authority of the law as made by 
the Legislature. 

K. Raja Iyer, R. Rangachari and R. Raghunathan, for Petitioners. 


The Advocate-Genera] (№. Krishnaswamy Reddiar) and Additional Government 
Pleader, for Respondents, Р 


V.S. | Petition allowed. 
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‚ Srinivasan, J. o, $us Padmanabha Chetty. v. 
19th October, 1965. ` Assistant Collector, Central Excise, Salem.. 
| ` W.P. No. 1825 of 1964. 

Defence of India Act (LI of 1962), sections 3 (1), 3 (2) and Rule 126 (d) (2) —Dealer 

‚їп gold and licensed pawn-broker —Prohibition -by rule from carrying on business as pawn- 
broker in the same premises in which business of gold is carried on—Validity of rule—Scope 
of rule-making power. 

The underlying object of the sub-rules (1) and (2) of Rule 126-D of the 
Defence of India Rules is to make a distinction between gold ornaments and gold 
in any other form. A pawn-broker is not prohibited from advancing moneys on 
the ledge of gold ornaments. He is also not prohibited from кеш н! money 

the pledge of gold in any other form so long as that gold has been included by 
the owner іп а’ declaration made under Rule 126-1. What are sought to be 
prevented are transactions in undeclared gold. If the control of gold other than 
ornaments is necessary, then, the reason underlying the prohibition against the 
carrying on money-lending itself in the same premises as a dealer in gold is easy 
to appreciate. en a dealer із а person who makes, manufactures or converts 
gold into ornaments, any undeclared gold that might come into his hand might 
easily assume the shape of ornaments and defeat the very purpose of the control. 
That is the reason why such a person is prevented from ing on money- 
lending business in the same premises, for the identity of the gold would be 
obliterated almost immediately and the control over gold other than ornaments 
cannot be effectuated. The purpose of prohibition is not a remote one but a real 

imminent possibility. The rules are valid. ` 


TU. M. Lenin, for Petitioner. 
"Additional Government Pleader, for Respondents. 


V.S. Petition dismissed. 
Veeraswami, 7. i A. S. M. Pushparaj v. R. Saraswathi Ammal. 
29th October, 1965. C.R.P. Nos. 1920 to 1922 of 1964. 


| Civil Procedure Code (V of 1908), section 20—Execution of promissory nots by first 
defendant within the territorial jurisdiction of Court—Debt guarantesd by secondd efendant outside 
the territorial jurisdiction —Swit for recovery against ths dsfendants in the place of execution of 
n0le— Within jurisdiction. 

The guarantee given by the second defendant has no existence apart from the 
debt based on the promissory note that was executed within the territorial jurisdic- 
Поп. А suit against the second defendant will be within the jurisdiction of the 
Court, 

P. S. Srisailam, for Petitioner. 


4. К, Sriraman, for Respondent, 





VS, Petitions dismissed, 
Veeraswami, 7. Unnamalai Ammal v. E. 
12th November, 1965, C.R.P. No. 2620 of 1964. 


Civil Procedure Code (V of 1908), Order 33 and Madras Court-fees and Suits 
Valuation Act (XIV of 1955), section 57—Apphcation by executor for probate—Filing of a 
caveat—Application by executor, before petition was registered as а suit, for being recognised as 
a pauper with reference to probate duty bayabla—Court has power to grant leave. 

The Court has under Order 83 to declare ad peepee каре of 
payment of probate duty under section 57 of the Court-fees Act of 1955. The 
proviso to section 57 making an exception in the case of Administrator-General 


12 
«end enabling him to pay the probate duty at a time subsequent to that stage fixed 
by the ‘Court, makes no difference to the above principle. 
(1937) 2 M.L.J. 899 and A.I.R. 1938 Mad. 486, followed. 
D. Ramaswami Iyengar, for Petitioner. 
R. Gopalaswami Iyengar, for Respondent. 


V.S. Petition dismissed. 
Veeraswami, J. Kothanda Pillai v. 
19th November, 1965. Devaraja Reddy (deceased) by L.R. 


' С.К.Р. No. 1457 of 1964. 

Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 4-А (5)—Resump- 
tion of land by landlord for personal culttvation—Ownership of land їп excess of the prescribed 
limit on the date of coming into force of Act—Subsequent change in the holding — Ineffeciive to 
disturb ths protection afforded to the tenant—Vendor of petitioner under disqualification —No 
right in the petitioner also for resumption. 

The sub-section fixes not merely a ceiling in respect of the extent with reference 
to which right to resume for personal cultivation is given but also draws a line on 
time so that any change subsequent thereto in the circumstances of the landlord is 
made ineffective to disturb the protection afforded to the cultivating tenant. 


If the vendor from whom the petitioner purchased the lands in 1963, owned 
land exceeding 18 1/3 acres or was paying tax of the type specified by sub-section 
(4) of section 4-A and had, therefore, no right to resume, the petitioner by reason 
of his subsequent purchase would be in no better position. Like his vendor; the 
petitioner too would have no right to resume the land. 

Without finding the necessary facts, the Revenue Divisional Officer should not 
uphold the preliminary objection raised by the tenant. 


К. Р. Venkatrama Sarma, for Petitioner. 
V. S. Rangaswami Iyengar, for Respondent. 


V.S. Petition allowed and remanded for 
І Sresh disposal. 
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ME : Manickam Chettiar, In re (1st accused). 

Ramamurthi, 7. Crl. К. C. No. :385 of 1964, 

29th September, 1965. Crl. R. P. No. 376 of 1964. 

Prevention of Food Adulteration Act (XXXVII of 1954), sections 2 (1) (a) (i), 

7 (i), 10 and 16 (1) (a) (ii) amd Rule 44 (2)—Sale of coconut ой to Food Inspector for 

analysis ——Analysis \disclosing sample containing 40 per cent of groundnut oil—Defance oil 

not meant for human consumption but for use of soap manufacture in owners! factory near by— 

Offence under the section requires. too conditions—Storing for sale and sale for human con- 

sumption—Salse—Definition clause. — 

It is no longer open for argument: that a sale for analysis is not a sale within 

the meaning of КООП T of the Prevention of Food Adulteration Act. The accused 
has no option but is bound to sell for analysis or permit taking the sample. | 


The two conditions, storing for sale and sale for human consumption must be 
concurrently satisfied before а person can be punished for a contravention of section 
7 of ‘the Act. The language of section 10 of the Act has a significant bearing on 
the interpretation of section 7 as to whether or not storing also must be for sale. 


The intention of the Legislature is that, if both the above conditions are satisfied , 
the fact that the sale was effected from or by such a person, even if it be for analysis 
under the’ powers conferred by section 10, would not make it any the less a sale for 
the purposes of the Act. “4 
- The words ‘for human consumption ot usè’ in the definition clause of ‘sale’, . 
are full of meaning and have been deliberately used with a specific purpose. i 

The аео prohibition in rule 44-A is completely different from the 
ишш of prohibition employed in rule 44 (e). The difference in апе 
shows that the case of oil to come under the mischief of rule 44 (в) it must be sold 
as an edible oil, i.e., for human consumption. 

On the facts held that the accused should be given the benefit of doubt and 

C. K. Venkatanarasimhan, for Petitioner. ; 

S. R. Srinivasan, for Public Prosecutor. 


V.S. Petition allowed ; accused acquitted. 
Verasoami, f. — | E Vadivelu Samban р, 
5th November, 1965. Annadana Chatram by its sole trustee. 


C.R.P. No. 1250 of 1965. 


ı Madras Public Trusts (Regulation of Administration of Agricultural Lands) Act (LVII 
of 1961), sections 29 (2), 32 and 58—Application for fixation of fair rent made by tenants— 
Absence of evidence adduced by applicants—No duty cast under tha Act on the Rent Court to 
proceed to fix fair rent—Onus of proof on the applicants—District Court—Powers of revision— 
Wids—Ordsr of the District Court made in revtsion—Revision under section 115 of ths Civil 
Procedure Code, not maintainable. 

Madras Public Trusts (Regulation of Administration of Agricultural Lands) 
Act, 1961, does not cast a duty on the Rent Court, that notwithstanding the 
parties not placing before it material to enable it to fix fair rent, it should 
suo motu and irrespective of fai ure of parties, make all possible efforts to collect 
further materials and fix fair rent. It is entirely within the discretion of the Rent 
Court, whether in particular circumstances it may dispose of the a plication for 
fixtation of fair rent on the material available before it or it will t further 
investigation to be made either by inspection or report ая provided by the rules or 
by other means through the parties. 

There is no presumption that a contract rate is not fair rent. The ordinary 
rule of evidence is that the party who asserts a fact should establish it to the satisfac- 
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tion of the Court. If the tenants are the applicants., it was primarily for them to 
show what the fair rent was and it was lesser than the contract rate. . 


The revisional powers of the District Court under section 32 is wider in scope. 
A Cóurt of competent or with jurisdiction, while acting within its competence .or 
jurisdiction, may come to a conclusion which may be right or wrong, but on that 
account it cannot be said that ipso juri there was an error of jurisdiction. or material 
irregularity. The error in relation to the merits falling within the jurisdiction can 
hardly be described as an error of jurisdiction. 27 

A revision petition under section 115 of the Code against the order of the Dis- 
trict Court е in revision under section 32 of the Act is not maintainabe in view 
of section 29 (2) read with section 58 of the Act, i 


Mohan Kumaramangalam, for Petitioner, 
А. Alagiriswami for Respondent. ` 


УЗ. 2E Revision Petition allowed. 
Ramakrishnan and | ‚7 Mrs. Nesamoney Daniel v. 
‘Sadasivam, JJ- be qi «i Government of Madras 
12ih November, 1965. W.A. Nos. 388 and 389 of 1963. 


«© Майғаз:Мейсаї Registration Act (IV of`1914), section, 13, 16, 18, 24 and rule 4 
(1) (a)—Complaint against the medical practitioners—Council deciding to drop proceedings 
after ihe explanation—Ruls empowering such procedure, intra vires the Act—No 
appeal to С against such order lies. 
А On ап allegation of infamous conduct іп a professional respect, the Medical 
Council has the following courses open to it. At све ораев 
the explanation of the medical practitioner it can decide and order that all proceed- 
RED dropped under rule 4 (1) (a) of the Rules. On the other оа finds at 
e preliminary stage that there are prima facie grounds against the medical practi- 
tioner, the Council can order a formal d be conducted cither by itself 
or by a committee. | 


The discretion to subject to the complaint to prelimina ry verification апа scru- 
tiny in the light of the exclusion of the mediei officer, ore resort to formal 
enquiry, will be to further the objects of the Act, and will fall within the rule making 
power under section 24 of the Act. 

. The Medical Council will have certainly a discretion to eschew frivolous 
‘complaints and proceed only with complaints where a prima facis case is made out 
This is a КОСА principle which is implicit in every law providing for the discipli- 
nary control and punishment and rule 4 (1) (a) only carries it out. But the lack of 
explicit reference to this general principle in the Act will not lead to the inference that 
a provision for that purpose introduced in the Rules is ultra vires. ‘The general power 
to frame Rules to carry out the provisions of the Act, will include the power to 
frame rule 4 (1) (a). 


It is clear from section 18 of the Act that an appeal lies to the Government, 
when there is a decision of the Council under section 13 or section 16. When the 
proceedings are dropped under rule 4 (1) (а) no appeal lies to the Government. 


С. Vasantha Pat, for Appellant. ' 

K. Venkatasami, for Additional Government Pleader. 

Dolia of M/s. I»r and Dolia for 3rd Respondent. ' 

УЗ. | Appeals dismissed. 
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Venkatadri, 3. Madras State Electricity Board v. 
C170 November, 1965. Ambazhathingal Ithachutty Umma. 
. А.А.О. No. 17 of 1965. 


Workmen's Compensation Act (ҮШ of 1923), section 3—Death by accident arising out 
of and in the course of employment —Workman with heart disease and complaining of chest 
фат on previous occasions —Complaining of chest pain while loading and unloading tn the dam 
construction work of employer— Admission into hospital and dying—Compensation. 

It is desirable and in accordance with the eral rule that the Workmen’s 
Compensation Act should be broadly and liberally construed, in order to effectuate 
their evident intent and purpose in the application of the provisions which govern 
the nature and determination of the injuries for which compensation may: be had. 
Courts should favour adoption of liberal construction of the words ‘by accident 
arising out of and in the course of his employment °.. 


The principle in heart cases seems to be that, if death or disability is due to 
heart attack which resulted from the exertion of the employee in the performance 
of the duties of his employment, compensation should be awarded. 


If death of an employee is brought about by an injury due to some mishap, or 
accident, happening during the course of his employment, the fact that the deceased 
had a chronic ailment which rendered him more susceptible to such injury than 
an ordinary person would be will not defeat the right to compensation. 

_ The fact that the injury and the pre-existing disease combined to produce the 
disability does not prevent the injury being compensable in nature and it is not 
necessary to prove that the injury accelerated or aggravated the disease or that the 
accident complained of was a contributory cause to the injury. If the accidental 
injury suffered in the Course of his employment is the proximate cause of death, the 
previous physical condition is unimportant. $ 

The dependants of the person was held entitled to the compensation. 

G. Ramanujam, for Appellant. ` 


B. Lakshminarayana Reddy, for Respondent. 


V.S. ——— Appeal dismissed. 
Venkatadri, ў. Minor Ayesha Begum by next friend о. 
23rd November, 1965. Madras Motor and General Insurance Co., Ltd. 


A.A.O. Nos. 28 and 117 of 1963. 


‚ Motor Vehicles Act (IV of 1999), section 110-A—Girl of five years hit by а motor- 
vekicle—Dislocation of the pelvic bone—Permanent injury affecting future happiness as a 
married woman—Compensation—Enhancement of compensation awarded by the Claims ' Tri- 


The medical evidence established that as a result of the accident the child (a girl 
of five years) had sustained a permanent injury which would greatly affect fer 
future happiness as a married woman. The condition of her limb had prevented 
free movement of her legs for all time to come. The disfigurment caused to the child, 

„Ње iyehologicat reactions to the same, uncertain marriage prospects, difficulty of 
chil = › all these factors would have to be considered in awarding compen- 
sation. A sum of Rs. 15,000 was awarded as compensation in the view that the 
sum of Rs. 5,000 awarded by the Tribunal was too low. 


The Insurance Company cannot question the quantum of compensation. 


Р, in, М. R. Krishnan and S. М. Amjad Nainor, for Appellant іп А.А.О. 
No. 28 of 1963 and Respondent in A.A.O. No. 117 of 1963. 


K. S. Champakesa A and X. C. Srinivasan, for Appellant in A.A.O. 
No. 117 of 1963 and for Respondent in A.A.O. No. 28 of 1963. 


V. 5. ——— Ordered accordingly, 
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200 Venkatadri, 7 Md. Abdul Razack 2. 
845 December, 1965. Syed Meera Ummal. 
А.А.О. No. 384 of 1964. 
Registration Act (XVI of 1908) — Release deed — Registration at a wrong place by mistake 
——Мо evidence of collusion between the parties —Deed not void. 
Practice—Desd—Invalidity on the ground of fraud on registration—Not pleadsd—Not 
Ыал Vo be таны to tho QUIA Count 


In the absence of any evidence as to collusion between the parties to a deed, 
whereby mistake the registration was effected in a wrong place, the deed would 
not be rendered invalid. i ` 


Where the question of fraud on registration was not pleaded by"the plaintiff 
the appellate Court ought not to allow the new plea to be taken in appeal’? > 


P. Sharfuddin and А. S. Hussain, for Appellant. 
Ananthakrishnan Nair and P. Mammen Philips, for Respondent. | 
i Natesan,. ӯ. a Gopalsami ‘Naidu р; 
10th December, 1965. І ; idu. 
; , C.R.P. No. 258 of 1964. 
Stamp Act (II of 1899), Schedule I, Article 5, Exemption (a)— Counter-part of an dgres- 
meni— Purchase of mango trees as felled timber —Agresing to pay ths balance due within the 
ont time—Stipulation that purchase shall-cut and remove tress and take back the recsipt— 
Jf an agreement relating to sale of goods sxclusively—Exemption. $ gt 
On the construction of the document, what is purchased is only the 
timbers and the agreement only refers to the purchase of timbers. The asc 
has no right to keep the tree on the land or allow them to draw sustenance from the 
ground. No doubt, the trees will have to be cut and carried away by the purchaser. 
It cannot be said that there is any sale of immovable property. The sale is of 
goods and falls under the exemption. The document relates only to the sale of 
timber and the cutting is only ancillary to the agreement of sale. e pleading in 
' the case will have no bearing when considering the question whether stamp duty 
is chargeable on the instrument. 
R. Sitaraman for R. Raman, for Petitioner. 


T. №. C. Rangarajan, for Government Pleader. 


V.S. ——— Petition. allowed. 
Anantanarayanan, F. A. R. Sheriff, In re. 
21s December, 1965. Crl.R.C. No. 324 of 1965. 


CrLR.P. No. 314 of 1965. 

Madras City Police Act (ПЕ of 1888), section 75—Person standing in the 
ret ad be queus disobeying directions of Police Officer and making rude remarks about 
the poli ot “ violent, disorderly or indecent behaviour." 

Disobedience to the direction of a police officer to stay in a queue, is not an 
offence punishable under section 75 of the Madras City Police Act, and the mere fact 
that a person comes out of a queue, in spite of a direction not to do so by the police 
officer, or makes a rude remark about the police, will not make him guilty of 
“violent, disorderly or indecent behaviour ”. 

P. Sherfuddin, for Petitioner. 

Public Prosecutor (V. P. Raman) on behalf of State. Soak 

V.S, Petition allowed, 
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Srinivasan, J. M. S. Shaik Mohamed Shah v. 
29th edd 1965. State of Madras. 
W.P. No. 1265 of 1965. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 3 (9) 19 (ii) 
—Premises under Government requisition—Allotment by Government to an officer—Allottee, 
а licensee —Power of Government to take possession after terminating licence. * 

On the third respondent, the original allottee of the premises intimating the 
Government that the accommodation was in excess of his requirements, the Govern- 
ment took back a portion of the premises and allotted the same to the petitioner. 
Subsequently the Government put an end to the allotment made to the petitioner 
and required him to vacate and deliver possession to the Accommodation Controller. 
The petitioner applied under Article 226 of the Constitution to quash the order. 


Held, the writ cannot issue. 


A Government servant, who has been allotted remises of which the Government 
is the statu tenant and which the Government have taken possession of under the 
provisions of the Rent Control Act, is nothing more than a licensee. It would there- 
fore follow that the Government would be within their rights in cancelling the 
licence and seeking to recover possession of the premises. ыыт 8 (9) (a) (ii) 
of the Rent Control Act is specifically intended to confer upon the Government thís 
remedy of taking possession and the existence of this provision itself makes it quite 
clear that a Government servant who has been allotted premises is only a licensee. 


S. Padmanabhan for V. Narayanaswamy and К. R. Ramabadran, for Petitioner. 

К. S. Bakthavatsalam for Additional Government Pleader, for Respondents 
ара 2. 

Asif Ali, for Third Respondent. А 

У.8. Petition dismissed. 


Sadasivam, 1 P. S. Sadago i о. State. 

6th December, 1965. Gr.R.C. No. 1375 of 1965 

(Cr.R.P. No. 1851 of 1965). 

Criminal Law Amendment Act (XLVI of 1962), section В (1)—Complaint by Collector 

of Customs in respect of offences under Penal Code read with offences under Prevention of Corrup- 

tion Act and Sea Customs Act—Special Fudge—May take cognizance on the private complaint. 

The Collector of Customs preferred a complaint against the petitioners and 

others under section 120-B read with sections 161, 165, 165-A of the Penal Code, 

section 5 (2) read with section 5 (1) (d) of the Prevention of Corruption Act (II of 

1952), section 5 (2) of Act II of 1952 read with section 109, Penal Code and section 

167, clauses 75, 76 and 81 of the Sea Customs Act read with sections 19 and 5 of 

the Imports and Exports (Control) Act, apart from other specific offences against 
the individual accused. 


Under section 8 (1) of the Criminal Law Amendment Act, the Special Judge can 
take cognizance of the offences even on a complaint by the Collector of Customs. 


It is doubtful if the Special Judge would have the power to order an enquiry 
under section 202 of the Criminal Procedure Code. 


С. Gopalaswami, for Petitioners. 
Public Prosecutor, (V. P. Raman) on behalf of State. 


V.S. E Petition dismissed, 
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Veeraswami, 1 ChinnatHambi Moopan v. 
10th December, 1965. Mamundi Mooppan. 
i C.R.P. No. 625 of 1963. 

Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 
63 (¢)—Disputes within the powers of Deputy Commissioner —Honour, emolumani or per- 
quisite in any'religious institution—Rival claims, whether office of Mooppanar vested in a parti- 
cular community or another person—No plea, usage or custom of tha Devasthanam governs vesting 
of ths right to фе either in the community or the other person—Dispute is within the 
jurisdiction of the Civil. Court. 

The plaintiffs suing for themselves and for certain villagers, claimed that the 
right of doing Moopu service (cleaning the streets, guiding the temple car and 
doing other miscellaneous work) vested in them. The defendant claimed that this 
right vested in bim. On the question whether the dispute fell within the powers of 
Deputy Commissioner for decision, 

Held, the dispute fell within the jurisdiction of the Civil Court. | 

Where there is no controversy about the office or the emoluments attached 
the office, in relation to the services rendered in exercise of the right under the office, 
but was confined to:the question whether the office is vested in the community of 
Pallars or whether it vested in another person, the dispute does not fall within the 
scope of section 63 (е) of the Madras Hindu Religious Endowments Act. There 
was also no plea that the usage or custom of the Devasthanam governs the vesting of 
the right to the office either in the community or.in the other person. 

R. Rangachari, for Petitioner. 

M. V. Krishnan, for lst Respondent. 

T. M. Chinnayya Pillai, for 2nd Respondent. 


V.S. Petition allowed. 
Natesan, ў. T. К. Chennakesavalu о. Mansukhlal. 
15th December, 1965. C. R.P. No. 574 of 1965. 


: Madras Buildings (Lease and Rent Control) Act (XVIII of 1960y and rule 26: of the 
Rules and Civil Procedure Code (V of 1908), Order 26, rules 1 and 2— District Fudge 
sitting in revision dealing with a petition for eviction on the ground of sub-letting — : 
of a Commissioner to gather evidence on sub-letting and persons in occupation—Order wholly 

jurisdiction—Powers of inspection. ` i 

The order of the District Judge sitting in revision in a matter of eviction on the 
ground of sub-letting, appointing a Commissioner with a direction to gather evidence 
on the question whether there has been sub-letting and who are the persons that 
were in occupation of the premises, would be wholly beyond his. jurisdiction. 

Even the Rent Controller or the Appellate Authority cannot'have such powers 
as was directed to be done by the District Judge in revision. 


The Code is not applicable as such to the Rent Controller and the only power 
with reference to inspection of buildings is to be found in rule 26 ofthe Rules framed 
under the Act. Rule 26 enables the inspection of buildings by the Controller and 
the Appellate Authority and empowers an inspection note to be made. Such note 
shall brm part of the case record. ; 


P. S. Srisailam, for Petitioner. 
Т. Satyadso, for Respondents. 
V.S. Petition allowed. 
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[Supreme Court.] 


FC . M. Sikri, - : B. К. Sankaranarayana о. 
V. Ramaswami and State of Mysore. 
Р. Satyanarayana Raju, 77. C.As. Nos. 174, 177, 181, 188, 186, 
21st January, 1966. 190, 191 and 194 of 1965. 


Colourable Legislation —M ysore Village Offices Abolition Act, 1961 (XIV of 
1961)—Madras Village Offices Act, 1895. 
. Relying upon its earlier decision in K. C. Gajapati Nar Deo v. The 
State of Orissa, (1953) S.O.J. 592: (1954) SCR. 1, die Court held: 
“The whole doctrine of  colourable legislation resolves itself into the 
question of competency of a particular Legislature to enact a particular 
law. If the Legislature is competent to pass the particular law, the motive 
which impels it to pass the law are really irrelevant. It is open to the Court to 
scrutinise the law to ascertain whether the eee by device, purports to make 
‘a law, which, though in form appears to be within its sphere, in effect and substance, 
reaches beyond it.” 


Relying upon Musti Venkata Jagannadha v. Musti Veerabhadrayya, 41 M... 1, 
the Counsel for the appellant in C.A. No. 190 of 1965 submitted that the karnam 
under the Madras Karnams Regulation is a nal appointee and that there is 
no absolute right of hereditary succession to feat оше and that the, principle of 
heredity does not apply to that office. i 


The Supreme Court held: “It is no doubt true that the Madras Village 
Offices Act, 1895 does not apply to South Kanara District, but the hereditary 
principle has been applied to village offices in the South Kanara District in 
ассо се with the instructions contained in the Madras Revenue Board's Standing 
Orders and the impugned Act has abolished the principle of heredity in making 
appointments to the village offices." - 


The correct position with regard to karnams ra in South Kanara 
District, will be evident from the proceedings of the Board o Revenue, Madras, 
dated 21st November, 1858. 


It is not therefore correct to say that the principle of heredity does not apply 
to the appointments of shanbhogs in the District of South Kanara, The fact hat 
the "в Standing Orders have not been repealed in their application to the 
District of South Kanara, which is now part of the State of Mysore, will not make 
any difference since the Board's Standing Orders recognise the principle of heredity 
underlying the Madras Hereditary Village Offices Act. The edulé to the 
impugned Act specifically repealed the Madras Hereditary Village Offices Act 
and the Madras Karnams Regulation. | 


M. Rama Jois, Ganpat Rai and S. S. Khamduja of M/s. Ganpat Rai & Co. 
Advocates, for Appellants (In C. As. Nos. 174, 177, 181, 183, 186, 191 and 194 of 
1965). 


R. B. Datar, Advocate, for Appellants (In С.А. No. 190 of 1965). 


С. К. Daphtary, Attorney-General of India (В. А. L. Iyengar and B. R, G. K. 
Achar, Advocates, with him), for Respondents (In all the Appeals). 


G.R. . Appeals dismissed. 
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Anantanar 0.C. F. К. M. Viswanatha Pillai v. 
and Natesan, 7. К. M. Shanm Pillai, 
14th September, 1965. S.A. Nos. 1394 & 1532 e 1963, etc. 


Motor Vehicles Act (IV of 1939)—Benamidar of motor vehicles—Obtaining permits 
in his name falsely representi to be real owner—Allowing trus owner with no permit to run 
business on permits tained by benamidar—Contravention of express statutory provisions— 
Fraud — Withdrawal of the consent by benamidar lo the proposed transfer of permits—No manda- 
tory injunction to be issued for compelling to join in the application for transfer. 

The plaintiff and the defendant practised a fraud upon the authorities conjointly, 
in contravention of the express provisions of the Motor Vehicles Act. The benami- 
dar of the motor vehicles pica himself to be the owner, falsely obtained the 
permits in his name, and allowed the true owner, who had no permit, to conduct 
the actual business. Ultimately one of the parties withdrew the consent to the 
proposed transfer of the permits and the authorities under the Act declined the 
transfer. After these events, there can be no mandatory injunction compelli 
the defendant to co-operate in any further application for transfer, since this woul е 
in effect, give recognition to the fraudulent contrivance and effectuate rights on 
the very is of that contrivance. 


^^ Caselaw discussed. 

T. R. Ramachandran and V. Srinivasan, for Appellant in S.A. No. 1394 of 1963, 
C.R.P. No. 184 of 1964 and C.M.P. No. 10738 of 1965 and for Respondent in S.A. 
No. 1532 of 4963. 

К. Е. Venugopal and 5. Ramalingam, for Respondent in S.A. No. 1394 of 1963, 


С.К.Р. No. 184 of 1964 and C.M.P. No. 10738 of 1965 and for Appellant in S.A. 
No. 1582 of 1963. , 


V.S. m Ordered accordingly. 
Kailasam, J. Mangalathachi v. 
2nd November, 1965. . K. R. Kalyanasundara Mudaliar. 


ч S.A. No. 755 of 1962. 

Madras Cultivating Tenants’ Protection Act (XXV of 1955)— Tenant put into posses 
sion by ths mortgagee— Discharge of the mortgage—Such tenant, if entitled to 
claim the of Act. 

"A lessee under the usufructuary mortgagee is not entitled to claim the rights of 
a cultivating tenant as against the mortgagor subsequent to the redemption of the 
mortgage. ` ' 

The tenancy agreement under the Act must be with the landlord in order to 
constitute a person with the status of a cultivating tenant under the Act. А person 
would not normally be entitled to transfer any right to which he is not entitled. An 
usufructuary mortgagee can only be in possession till the redemption of the mort- 

. He cannot confer the right on a tenant to be in possession for a longer period. 

o hold that the mo can confer on his tenant the right of a cultivating 
tenant would mean that he can transfer higher rights than he has and deprive the 
mor r of his right to possession. Unless the words in the statute are clear and 
specific, this construction will not be justified. 

' Case-law discussed. | 

N. Venkatarama Ayyar, for Appellant. 

С. Ramaswamy and S. M. Subramanian, for Respondent, 


V.S. Appeal allowed. 


Alagarswami Chettiar v 
' А. Lakshmi Ammal’ 
3 А.А.А.О. No. 183 of 1969 
Hindu Marriage Act XXV of 1955), sections 13 (2) (i), 29 (1) ыш solem- 
tized before the Act—Husband having more iham oné wifes alivs—Pstition for divorces by 
‘wife—Unnscessary or improper delay in instituting `proceedings—Factors. 
Under section 28 (d) of the Hindu Marriage Act in any proceeding under 
the Act, the Court should be satisfied whether there i is any unnecessary or improper 
delay in instituting the proceeding. ` 
Е The date of the actual or constructive Towie by a wis titioner of her 
right to claim maintenance under section 13 (2) (i), the extent of delay in instituting 
the proceedings after such knowledge, existence or otherwise of any sufficient or 
. reasonable explanation for delay in such institution of proceedings, birth of children 
after the Act and awareness of a right to claim divorce, the interest of such 
‘children,’ conduct of the wife, consideration of the interest of the parties and other 
persons concerned, reasonable possibility of a reconciliation, past married life, 


circumstances responsible for the breakdown, dre some of the' factors, illustrative 
&nd not exhaustive, which the Court should consider. 


К. Parasaran and К. Alagumalai, for Appellant. 
В. Rajagopala Iyer, for lst cd 
V.S. А Appeal remanded, 


. Venkatadri, J. 
26th November, 1965. 


Sadasivam, F. . Komaraswami v. State. 
10А December, 1965. Cr.R.C. No. 164 of 1965. 
Cr.R.P. No. 158 of 1965. 


Criminal Procedure Code (V of 1898), section 237 and Penal Cods (XLV of Кө, 
sactions 285, 485—Accused charged with ons offence, conviction of another—Charged with 
offence of mischief by ема ci аа ac IS ta ai cai 
duct with respect to зра иши. 

From a com n of the ingredients of the offences under sections 435 and 285 
of the Penal с, it is clear that the actus reas for the offence under section 285 
would be established in every case where the actus reas for the offence under section 
435 is made out, But the mens rea for the two offences are different. There could 
be a conviction under section 285 of the таш Code though the accused were charged 
only under section 435 of the Penal Code, regard to the provisions contained 
in section 237 of Criminal Procedure Code. Bah cube abe edi ma rus 
such a conviction, there should be a retrial. 


The first petitioner, the father of the second petitioner, was merely present like 
the other two accused who were acquitted by the trial Court and who were 
for mischief by invoking section 84 of the Penal Code. Even section 34 of the Penal 
Code cannot be invoked in a case falling under section 285 of Penal Code, as there 
can be no question of common intention in such a case. 


К. Ramaswami, for Petitioners. 
К. A. Panchapakesan, for Public Prosecutor. 
VS. Ordered accordingly. 
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Venkatadri, 7. General Assurance Society, Ltd., Madras v, 
164А December, 1965. : №. А. Mohammed Hussain, 
A.A.O. No. 175 of 1964, 

Motor Vehicles Act (IV of 1939), section 110-A—Claims Tribunal —Application for 

ation —Claimant travelling in mr үө, insured —Sustaining injury in an accident 
lability of the insurance company— fife pet to insurance company—Award of com- 
гарот No right to question. 

If the employee is injured in an accident arising out of his employment under 
the employer, the Insurance Company is liable to pay compensation not only to the 
owner of зераш еи tion to the injured . 
party who will be entitled to get compensation under the Motor Vehicles Act. 


Section 95 of the Act specifically lays down that in р to mm ly with the 


асаа of chapter relating to insurance of motor vehicles parties, 
licy of insurance must be a policy which should comply wit the uirements 
ОША Therefore no useful purpose is served by i in the policy 


а опо: that they are not liable to pay to persons employed who would be enti- 
tled to get compensation under the War kmen’s Compensation Act. 


The Insurance Company cannot raise any defences other than those laid 
down in section 96 (2) of the Act and beyond that they cannot question the award of 
compensation. 

N. C. Raghavachari and V. C. Rangadorai, for Appellant. 

A. Doratraj for K. Subramaniam and N. Sankaran, for Respondent. 


V. S. Ў Appeal dismissed. 


^ 
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; `: Mis. Mahendra Kumar Ishwarlal & Co. v. 
Srinivasan, J. State of Madras, 


18th October, 1965. W.P. No. 1226 of 1963 etc. 
Madras Agri Proce Маи Аа (ЖЕШ of 1959), зк 8, 4—Notifi- 
сада одоли тю e T оо аеш To be preceded by а 
valid notification of tntention—, olification of intention issued under repealed Act—No savi 
alge in savings clause of Act —Notificati and to-be nashida icul- 
ме RE Ere ithin—Aci, if violates Article 304 of j- 


maximum fes for each produce and leaving it to be fixed by the Market 


oa 
Gur Control Order—No conflict. 

The impugned notification ander section 4 of Madras Act XXIII of 1959 is 
invalid. 

Section 4 of the Act requires that before the Government by notification declares 
a notified area in respect of any agricultural produce, it should’ be preceded by what 
is called a notification of intention of exercising control over the purchase and sale 
of agricultural uce in the specified area under section 8 of the Act. The final 
notification under section 4 follows after considering such objections and i 
as may be received in respect of the intention- notification. ‘The шше] попа 
cation issued under the repealed Act did not survive the repeal and that чош 
mean that the notification under section 4 of ће Act of 1959 was not preceded by 
valid notification under section 8 of the Act. In the absence of any ке оп 
saving the notification under the savings clause under section 38, the = rin 
Act would not operate to sustain the notification. 

The second part of the definition of agricultural produce includes any other 
produce, whether processed or unprocessed, declared by notification to be an 
agricultural produce for шерын of the Act. This may take in any processed 

roduce which has been d no doubt from agricultural produce and which 
itself is defined as agricultural produce for the p of regulating the market. 
It ma jaggery із produced bya process of man ime 18 not correct to say 
muc. expression ‘ processing ' must be regarded as falling short of manufacture. 

The Act is not in any way hit by Article 304 of Constitution. The State has 
fixed the maximum fec and has left it to the Market Committee to fix such fec as 
may be necessary, but not so as to exceed the maximum. The rule is not wliva vires 
the Act. i 
It may be true that dealing in j is also controlled by с ее Order 
and the Madras Act. Unless it is impossible to comply with th ns of 
either Act, when each Act legislates for some aspect which lies within с legislative 
competence of that legislative authority, шее cannot be said to be any inconsistency. 
between the two. Р 

V. Vedantachari, T. S. Viswanatha Rao, M. К. Nambiyar, for Petitioners. | 

Advocate-General and Additional Government Pleader, for the State. 

R. D. Indrasena, for Respondent 2. 


VS. ce ШЕ "Petitions allocod. 
Кайт, F | yed Anwar Batcha р, 
6th 71965. | | 
н S.A. Nos. Jorn Маў of 1962. 


Grant—Inam—Grant in favour of mosque or personal grant burdened with service — 
Inam Title Deed —No pb entry—Cumulative effect оў entries— Words ' Dharma- 
be confirmed 


ee —‘ Permanent '—‘ To be confirmed........ зо long as the Kazi service is rendered'— 
azi—Naturs of office and function. SI 


Wakf Act (ХХІХ of 1954)—Grant by Maharaja of Mysore—If a wakf. 
Words and Phrases —Mashrut-ul-Khidmat, re ! 
: The question of the nature of the grant will haye to be decided on. the cumula- 
tive effect of all the entries in the Inam Title Deed. : 
Though the word ‘Dharmadayam’ by itself would not conclude the “question in 
favour of a personal grant, it would'have been more probable the word ‘Devadayam’ 
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would have been used, if the grant had been in favour of the mosque, which again 
is not conclusive as held judicial decisions. 

The entry ‘ Kazi Inam ice * by itself is more consistent with the grant being 
in favour of the service rather than to the mosque. The use of the word *рег- 
manent has been held as not conclusive of the question that the grant is in favour of 
the institution. 

The words * to be confirmed to the party so long as he continues to perform the 
service" cannot also conclude that the t is in favour of the institution. From 
the remarks, “ this will be confirmed as inam attached to the mosque ” it cannot be 
inferred that the grant was made to the ue. 

The grant was held to be a personal grant burdened with Kazi service. 

The definition of * wakf’ as amended would include all dedications whether 
made by a person professing Islam or not. The grant to а Kazi would also fall 
within the meaning of ‘ Mashrut-ul-Khidmat’. Whether the grant was in favour 
of the mosque or personal in nature, it cannot be said that it not a wakf. 

T. R. Mani, for Appellants. 

P. Sharfuddin and S. M. Amyad Naidu and М. R. Krishnan and T. Srinivasan, 


for Respondents. 
vs —— Orders accordingly. 
Veeraswami and Commissioner of Agricultural Income-tax v. 
Kailasam, 77. M. R. Harihara Iyer. 
18th November, 1965. 1, Т. C. No. 73 of 1965. 


R C. No. 20 of 1968. 

Travancore-Cochin Agricultural Income-tax Act (XXII of 1950), sections 24, 34— 
Commissioners —Powers of suo motu reviston—Amount of rent due to deceased, actual receipt 
by legal representative—Assessability—Amounts of rent due for the period prior to ths passing 
of the Act—Not taxable. MT 

. Practice— Decisions of High Court—Binding on all tribunals exercising judicial 

The assessee is the husband whose wife died in 1949 possessed of certain pro- 
perties, leavi her husband as the on de up ше Two sums of arrears of 
rent due for the years 1945-49 were i by the assessee during the assess- 
ment years 1957-58 and 1958-59. ‘The officer assessed the two sums as exigible 
to tax. On appeal the Assistant Commissioner directed the officer to follow 
sections 24 (2) and 24 (3) of the Act before passing orders of assessment. The 
Commissioner, in a swo motu revision under section 34, held, after notice to assessec 
that the two sums are assessable in his hands. On a reference, 

Held : There is no restriction whatsoever for the Commissioner exercising his 

of suo motu revision under section 34 of the Act, when no wopeal Һай bere 
preferred to the Appellate Tribunal under section 32. i 

The Revenue cannot invoke the aid of section 24 for taxing the assessce, for 
the amounts did not accrue to the assessee during the assessment years for which 
tax is sought to be levied. The income received by the legal representative after 
the death of an assessce uent to the year of assessment cannot be deemed by 
fiction to have been received by the dead person and the amount cannot be taxed 
as income of the legal representative, as the legal representative cannot be deemed 
to be the assessee for the purpose of assessment in regard to those years. 

The rent for which tax is sought to be realized, relates to the period before the 
Act came into force. The income is not taxable under the Act. 

The decisions of the High Court are binding on all the Tribunals exercising 
judicial functions. The officers are certainly not at liberty to take different views 
from those laid down by the High Court, for the purpose of forcing the assessee 
to take the matter upto the higher Tribunals. | 

ІК. iae 1 Ker. 66, differed. 
` 48 L T.R. 59 (S.C.), referred. 

Government Pleader, for Applicant. 
^ 1 D, Mesnakshisundaram, for Respondent. 

V.S. І Беса Answered accordingly. 
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[Supreme Court.] : PLE. 
Р.В. Gajendragadkar, C.F. ' Yenmula Malludora о. 
К.М. W › M. Hidayatullah, Peruri Sectharatnam 


V. Ramaswami, J}. С.А. No. 474 of 1964. 
14th October, 1965. 

Provincial Insolvency Act (V of 1920), sections 6, 7 and 25—Dsbior’s property sold in 
execution of money decree—Sale set aside under Order 21, — Rule 89, Civil Procedure Code— 
Act of insolvency if wiped owt—If sufficient cause for refusal to adjudicate under section 25. 

The jurisdiction of the Court commences when an act of insolvency takes place 
and that act gives a creditor of his the right to apply to the Court for his adjudication . 
under section 7 within 3 months of that act of insolvency. Sale of a person's pro- 
perty in execution of a decree for payment of money is an act of insolvency under 
section 6. Once such an act is committed it cannot be explained or purged by 
subsequent events, 


Section 25 expressly mentions three circumstances in which the creditors? 
petition may be dismissed ; in addition the Court has been given a discretion to 
dismiss the petition if it is satisfied that there is other sufficient cause for not making 
the order against the debtor. This last clause of the section need not necessarily 
be read ejusdem generis with the previous ones, but even so there can be no sufficient 
cause if, after an act of insolvency is established the debtor is unable to pay his debts. 
The discretion to dismiss the petition can only be exercised under very different cir- 
cumstances than that alleged (setting aside the sale which was the act of insolvency). 


There is no proof of malicious or inequitable dealing on the part of the peti- 
tioning creditors (respondents herein). They have proved the necessary facts— 
both the act of insolvency and the inability of the a pellant to pay his debts. In 
fact the appellant has admitted his inability to pay debts. i 


M. C. Setalvad, Senior Advocate, (T. V. R. Tatachari, Advocate, with him), 
for Appelleant. 

Kirpa Narain, Senior Advocate, (T. Satyanarayana, Advocate, with hin), for 
Respondents 1 and 9. 


K.G.S. Appeal dismissed. 
[Supreme Coumr.] , 
Р.В. Gajendragadkear C.F. The Salem-Erode Electricity 
KN. Wanchoo, M. Hidayatullah Distribution Company (P.), Ltd. v. 
and V. Ramaswami, FF. Their гарра Union. 
8rd November, 1965. С.А. No. 305 of 1964, 


Industrial Employment (Standing Ordsrs) Act (XX of 1946), as amended by Act XXXVI 
of 1956—Object of —More than ons set of Standing: Ordsrs—If can be certified under (though 
Jair and reasonsable). 

On the question, whether under the scheme of the Industrial Employment 
(Standing Orders) Act, it is permissible to the employer to require the appropriate 
authorities under the Act to ify two sets of Standing Orders in to any of 
the matters covered by the Schedule (leave and holidays in the instant case). 


Held, though the new Standing Orders proposed in respect of new entrants may 
be reasonable, two sets of Standing Orders cannot be made under the Act to govern 
‘the employees in the same industrial establishment, vs А 

The object of the Act is to pni apis Orders in respect of the matters 
covered by the schedule thereto and having regard to these matters Standing Orders 
so certified would be uniform and would apply to all workmen alike, who аге 
employed in an industrial establishment so as to avoid any industrial unrest and 
dabas oy because of: discrimination. 
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Quaere :——Whetber any dispute in regard to matters covered by certified Stand- 
ing Orders can be referred to the Industrial Tribunal for adjudication notwithstand - 
ing the self-contained provisions of Act XX of 1946? 

M. C. Setaload, Senior Advocate (.Naunit Lal, Advocate, with him) for Appellant. 

M. К. Ramamurihi (R. К. Garg, D. P. Singh and S. C. Agarawala, for M/s. M. K. 
Рататкпы & Co.), for Appellant. 


K.G.S. Appeal dissmissed. 
[Supreme Covrt.] 
Р.В. Саў adkar, C.F.» M/s. British Paints (India), Ltd. v. 
K.N. Wanchoo, V. Ramaswami and Its Workmen. 
Р, Satyanarayana Raju, JJ. . C.A.Nos. 246 and 287 of 1965. 


4th November, 1965. 

Industrial Dispute—Age of retirement Distinction between clerical and subordinate 
ан workmen in factory—Cratwity schema (Provident Fund Schema already existing )— 

imimum period of service — Qyantum—Basis of—Basic wage or wage and dearness allowances 
together. 

Considering the improvement in the standard of health and increase in the 
longevity in this country during the last fifty years, the age of retirement should be 
fixed at a higher level ; fixing the age of retirement generally at 60 years would 
be fair and proper unless there are special circumstances justifying fixation of a 
lower age. - 

Generally speaking, there is no reason for making a difference in that behalf 
between the clerical staff and subordinate staff on the one hand and the factory work- 
men on the other, unless justified on valid grounds, s.g., work in the factory being 
much more arduous as compared with the clerical staff as in a heavy engineering 
concern. In this paint manufacturing concern the work in the factory cannot be 
considered parsodiarly arduous to fix a lower age. 


The age of retirement of both the categories has to be fixed at 60 years. The 
power of the employer to terminate the services of a workman, if he becomes physi- 
cally or mentally incapable of working, being there, there is no reason that such fixing 
at 60 years would impair the efficiency of work ; on the other hand there will be 
the added advantage of having the more experienced workman and thereby greater 
efficiency. 

A longer minimum period of service in the case of voluntary retirement or resig- 
nation is necessary ; for, it makes it more probable that the workmen would stick 
to the company where they are working. Hence the minimum period of qualifying 
service in such cases would be ten years and not five (as per the award). 

The employees in the instant case would be getting double retiring benefit 
(ie), provident fund and M In such a case the Tribunal should not have 
defined basic wages as including dearness allowance. "There is also no case for 
increasing the 21 days’ wages per year of service to 30 days’ wages as claimed by 
workman. 

М.С. Seaload, Senior Advocate Nee N. Mukherjee, Advocate with him), for 
Appellant in C.A.No. 246 of 1965 and for Respondent іп C.A.No. 287 of 1965. 


A.S.R. Chari, Senior Advocate (B. P. Maheswart, Advocate with him), for 
Respondent in С.А. No. 246 of 1965 and for Appellant in С.А. No. 287 of 1965. 


К.С.5. f Appeals partly allowed. 
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S. Pichaimuthuraja v. 
Srinivasan, F. Kaliaperumal. 
6th October, 1965. W.P. No. 2339 of 1965. 


Madras Panchayats Act (XXXV of 1958), sections 15 (4), 30 and 31 and Rules 17— 
Election of а President—Co-option of awoman member—Co-option, not by members of the 
Се сы Oy rale аса роси he Ма compulsion under the Act to co-opt 
woman member before the election of the Presidsnt—Election of President by lots in case of 
tis—Not opposed to provisions of Act. 

Under the Panchayats Act it is not the members of the Panchayat who 
co-opt a woman member but the Panchayat acting as a corporate body. i 
that the power to co-opt a woman mem under section 15 (4) of the Act is 
coupled with a duty, that does not mean that the Panchayat is called upon to 
make the co-option at any particular point of time. There is nothing in the 

rovisions of the Act which compels the Panchayat to co-opt a woman member 
Before it proceeds with the election of the President. 

In the matter of co-opting a woman member, no process of election is contem- 
plated under the Act. It may по doubt be that the manner by which co-option 
could be effected by the Panchayat is that some member of the Panchayat pro 
the name and the proposal is put to vote, but that is not an election as contemplated 
by the Act. 

Rule 17 is ectly clear that if there is any equality of votes between any two 
or more candidates in the election of the President, the President of the meeting 
shall decide the matter by drawing lots. Section 30 provides for the election of a 
President ih the manner prescribed by the Rules. tion 3] only states that if 
at an election held under section 30 no President or Vice-President is elected, a 
fresh election shall be held. “Section 31 does not deal with a case where an election 
is held but which results in a tie between the competing candidates. The rule is 
not opposed to the provisions of the Act. 

V. Vedantachari, for Petitioner. 

A. V. Narayanaswami Iyer, for Respondent. 

K. S. Bakthavathsalu for Additional Government Pleader. 

V.S. ——— Petition dismissed. 

Sankaranarayana Mooppanar о. 

Kailasam, ў. Tirunelveli Municipality. 
Ist November, 1965. S.A. No. 768 of 1962. 

Madras District Municipalities Act (V of 1920), section 391 (1) (b) and (2)— 
Enhancement of tax—Service of special notice on one of ths joint owners—Servica on the 
adult daughter of ons of trusteas— No evidence such trustee could not lbe found—No affective 


Service. 


\ 


Service on one of the joint owners under section 331 (2) of District 
Municipalities can be effected, by tendering to some adult member of the family 
of the joint owner, if the person, on whom notice is sought to be served, is not to 
be found. Such service will be an effective notice against all the joint owners or 
occupiers. But in the absence of evidence that such joint owner was not to 
Es [йн service on the adult member of family of that joint owner would not 

egal. 


V. Ramaswamy and X. оаа for Appellant. 
er 


А. Alagiriswamy Government РІ and К. Gopalaswamy, for Respondent. 
V.S. ——— Appeal allowed. 
Kailasam, 7. 'hirumal Reddiar v. 
2nd December, 1965. Koppiah Reddiar. 
S.A. No. 300 of 1963, 


Hindu Law—Adoption—Onus on party asserting adoption—Proof of admissions of 
adoption by opposite parly—Shifting of onus. 

The plaintiff’s suit for ee of the red roperties, was reaisted by the defen- 
dant who set up a case t the plaintiff been adopted. The adoption was 


28 


made several years back, and the same was admitted by the plaintiff himself in 
fhree documents. | 

Held, from the admissions made by, the plaintiff in the documents, the burden 
which lay originally on the defendant to prove adoption shifted to the plaintiff 
who admitted the factuni of adoption in the documents and thereafter it was the 
duty of the plaintiff to explain the recitals in the documents and prove that there 
was in fact no adoption in spite of the recitals. 

Case-law discussed. 

R. Ramamurthi Aiyer, for Appellant. 

C. S. Rajappa, for Respondent. 


V.S. ———— Appeal allowed. 
Veeraswami, 7. ; Florence Chelliah о. 
9th December, 1965. Soundararaj Peter. 


C.R.P.No. 2299 of 1964. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), Article 11 (k), Proviso 
and Succession Act (XXXIX of 1925), section 295—Application for probate—Objection by 
D ME Ce NAR QUIS RES Court-fee on the 

of estats to be paid—Absence of a caveat or a caveat tmproperly stampsd—Requirement 
as to payment of half the Court-fes on value of estate, not affected —Cavcat-- Meaning. 

The substance of section 295 of the Succession Act is that when ‘there is an 
opposition to an application for probate, it becomes contentious and it is therefore 
to be tried as а suit. But merely because a caveat is not entered or that it does not 
bear a stamp, it does not mean that the application for probate when registered аз а 
guit need not'bear one half of the scale of court-fee prescribed under the Court-fees 
Act as laid down in Article 11 (k) of the Court-fees Act. 

Caveat in probate proceedings is nothing more than а i that the appli- 
cation in likely to become contentious and will have to be tried as a suit. 

P. S. Ramachandran, for Petitioner. 

K. Ramaswami, for Respondents. 

V.S. ———— Petition dismissed. 

Venkatadri, 7. Unique Motor and Insurance. 

4th January, 1966. Co., Madras v. Gnanambigai. 
A.A.O. No. 352 of 1963. 

Motor Vehicles Act (IV of 1939), sections 110-A, 96 (2) (с) —Моѓот insurance— Liability 
оро стое аидан the tnsurance—Ques- 
tion . insured or his driver had ever been convicted in regard to the use of the vehicle— 
Suppression of the fact by the insured—Avoidancs of contract by the insurer—Non-disclosure 
or concealment of a material facto—onus of proof on insurance company. 

The suppression by the insured of a material fact of his driver having been 
convicted for rash and negligent driving in a previous year and which had been 
endorsed on the licence would absolve the liability of the insurer under the contract 
of insurance. The onus of proving non-disclosure or concealment is on the 
Insurance Company. 


© M. В. Krishna Iyer, for Appellant. 
C. S. Prakasa Rao, for Respondent. 
V.S. Matter remitted. 
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Palani Goundan v. 
Venkatadri, 7. Ramaswami Goundan, 
30th November, 1965. A.A.A.O. No. 136 of 1969. 


Limitation Act (IX of 1908), Article 182 (1)—Conditional decree for possession on 
deposit of money by decree-holder—No time fixed for deposit of money—Lumilation for 
executing decree for possession— Three years from date of decree. : 

Where no time is fixed for payment of money in a conditional decree for - 

_sion on deposit of a sum of money by the decree-holder, the period of limitation for 
executing the decree for possession would begin to run from the date of the decree 
and not from the date of the deposit of the money by the decree-holder; 


Rungiah Goundar v. Nanjappa Rao, L.L.R. 26 Mad. 780: 13 MLL.J. 412, 
followed. , 


V. S. Subramanian, for Appellant. 
R. Sitaraman (amicus curiae), for Respondent. 


V.S. Appeal allowed. 
^ Venkatadri, f. | P. Arumuken v. Rethnammal. 
5th January, 1966. | - А.А.О. Мо. 172 оЁ 1964. 


Motor Vehicles Act (IV of 1939), section 110— Claims Tribunal—Driver of motor car 
overtaking a lorry after taking the signal—Dashing against a tin tm the act of overtaking 
and ihe tin dashing against the deceased causing death—Compensation—Act of the driver, if 

i a rash and negligent act —Principles. ' 
| The driver of the motor car owned by the first respondent, had to overtake a 
and after taking the signal of the pu driver, in the act of overtaking dashed 
against a P.W.D. tin which in turn, dashed against a girl sitting on a parapet wall 
nearby causing injuries to the girl who succumbed to' the injuries later. The driver 
was acquitted in the criminal Court. On a claim for compensation made by the 
father of the deceased before the Claims Tribunal, ў 

r Held, the accident was an inevitable accident for which the respondents could not 

be held liable. There was no rashness and negligence on the part of the driver. 

It is true that there is a duty on the part of the driver of a motor car to observe 
the ordinary care or skill towards persons using the highway, whom he could reason- 
ably foresee as likely to be affected. The negligence must be so t that the offender 
hale wicked mind in the sense of being reckless or careless whether death occurred 

or not. But negligence does not mean, even for criminal negligence, absolute 
carelessness or i erence but want of such a degree of care as is required in parti- 
V. V. Raghavan and T. S. Subramanian, for Appellant. 
К. Yamunan for К. Tirumalai, for 1st Respondent. 


Sundararajan and Sivaswami, for 2nd Respondent. ' 





V.S. | | | mas Appeal dismissed. 
Veeraswami, f. C. D. Sekkizhar о. 

^ 6th January, 1966. `. MUT Secretary, Bar Council. 
IS . W.P. No. 4313 of 1965. 


Advocates Act (XXV of 1961), section 7 (2) and Explanation—Legal profession — 
Elections to Bar Council — Announcement от canvassing in person, by post or otherwise— Electoral 
misconduct—Rule prescribing prohibition, reasonable and valid. 

Havi ea to the high ideals and place of the legal profession, section 7 (2) 
read with the xplanation, prohibiting the announcement or canvassing in person, 
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СЯ АИ айу advocate of his candidature to the Bar onde is reason- 


`$. а: for! Petitioner. 
‚ А. Balasubramanian, for Ist Respondent. | 7 
С. Е. Damodara Rao, for 2nd Respondent. è 
| V.S. x4 , ——— І Petition dismissed. 
MERE ES 12 7 Nathella Sampathu Chetty v. 


. © Natesan; J. Sha Vajingjie Babu Lal, a firm. 
7th January, 1966. , ) C.R.P. No. 225 of 1964. 

` Madras Buildings (Léase'and Rent me Act диши; section 10 (8) 
(a) (iii) — Petitioner, tenant of a limited company— Limited company consisting of members 


of petitioner’s family—Constitution of the company, not attacked as a camouflage—Purchase 
by petitioner. of another building— Application for. tenant of such or his 
ША Application for evicting tenant ор such property f 
The petitioner was a tenant of a limited company which consisted 
of the members of his family. The petitioner himself purchased the property in 
question and wanted it for his own purposes. The formation of the limited company 
was not attacked As A camouflage and a sham to get found the’ provisions of the 
Act. The limited company would be a distinct juristic entity and the’ petitioner 
cannot be held’ to be in occupation of a ee of his own: ' The application by 
the petitioner for evicting the tenant of thé property that was purchased by him 
long time after the formation of the limited company, for the purpose of carrying 
on his own business would lie under section 10 (3) (a) (iii) of the Rent Control Act. 


|: S. K. L Ratan of K. C. Jacob and К.Т: Ratan, dor Petitioner. : 
б V. Venkataseshayya, for Respondent. ; S ot S m 
| ata E. © Г. Goz fid. v. Slate of Bihar, АЛ. 1365 S.C. 40, referred, 


V.S." : : | m ` Petition allowed and remanded, 
. Venkatadri, J. О N. V. Radhia & Bros. v. . 
13th Januaty, 1390. m . Employees State Insurance Co tion. 


А.А.О. Nos. 100 and 101 of 1964. 


Employees! Stats hop As QA ул re ыры 2 (12)—Firm carrying оп 
manufacture of iron safes—Manufacture of iion $ lacé and the painting for the iron 
safes done at a different place—Application of tha Factory араны ox place. oF 
painting, tf to be taken into account actount— Distasce, Ruf o leas on, est of fe anle 
fure or incidental operations dona at another place — Would lea factory within the scope of Act. 

The appellant firm on business in the manufacture of iron safes, manu- 
factured the iron safes in one place, while the painting for the finished safes was 
done at another place бан the place of manufacture. On the contention that 
the workmen employed in th ting work done in a different place should not be 
taken into account in considering whether the firm was a factory or not within 
the scope ofthe operation of the Act, 


Held, the firm would be а factory within the scope of the Act and the workmen 
emplo in the painting work would have to be considered also in the applica- 
tion. of the Act. ; 


ting work is part of the manufacture or incidental 08; Unless ` 
M qe tured iron safes are painted, they would not become finished products. 
'The distance between the uis page would not be. à relevant criterion in the cir- 
cumstances. р 7 ES 
C. Vasudevan, for Араа, Do 
The Government pom for быш 


V.S. i озы x Appeal ‘dismissed. 
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Srintoasan, J. . E Oriental Mereantile Čo., Ltd. г. 
18th January, 1966. . Commissioner, Corporation of Madras. 
W.P. No. 299 of 1963. 

Madras City Municipal ation Act (IV of 1919), section 129-A—Tax on advertise- 
menis—Neon-sign displayed in the building of railway station—Matin bullding located at a 
considerabla distance from the compound fronting the road—Large vacant space between 
the compound wall and station building—Advertisement visible to general public—T axability. 


* — Notaron the advertisement can be levied, asit is exhibited within the railway 
station. 


A station, premises cannot be regarded as the mere building but must take in 
the open Des round about it and used for purposes co with the railway 
' station, ere is no doubt that in the instant case the advertisement is affixed 
to the wall of the building which is entirely within-the railway station," ‘The exemp- 
tion under first part of clause (е) of section 129-A would apply. 


. . (Obiter) The word ‘ fronting ' is certainly different from merely facing. ‘ Front- 
ing ’ is used in the sense of abutting and cannót apply to a wall which is a considerable 
distance away from the street. 7 

S. К. L. Ratan, for Petitioner. —  - 

T. Chengaloaroyan, for Respondent. : 

V.S. ———— Petition allowed. . 


Sadasivam, 7. В. Sivanesam р. К. Subbiah. 
1st February, 1966. CrLR.C. No. 1608 of 1965 
(Crl.R.P. No. 1582 of 1965). 


| Criminal Procedure Code (V of 1898), sections 202, 203—Complaint to Magistrate— 
Dismissal on the evidence of lainant and his witnesses—Scops of assessment of evidence 
—Sufficient grounds—Existsnce of. : 

The Magistrate should assess the evidence at every stage when he has to pass 
an order, though the nature of the assessment should necessarily vary on account of 
the presence or absence of the accused and other circumstances, One should take 
note of the averments made in the complaint and the evidence adduced by the com- 
plainant and his witnesses in the enquiry under section 201 of the Code. The evi- 
dence of the complainant and his witnesses are not tested by cross-examination at that 
stage. But the cvidence can be certainly assessed in the sense whether there are 
material contradictions or improbabilities in order to find out whether the case is a 
true one or not. It is the duty of the Magistrate to discuss and assess the evidence of 
the witnesses examined by him under section 202 of the Code and he will be failing 
to exercise jurisdiction it he passes an order without such assessment of evidence. 


'The order of the Magistrate dismissing the complaint on the basis of material 
discrepancies between the evidence of the complainant and his witnesses and non- 
corroboration of the averments in the complaint was held to be correct. 


M. K. Anandar, for Petitioner. 

Fyzee Mohamood, for Respondent. 

K. A. Panchapagesan for Public Prosecutor, for State. 

V. 8. Petition dismissed. 
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Kailasam, 7. А Meclec Nutriments & Pharmaceuti- - 
7th February, 1966. cals, Ltd. v. State of Madras. 
W.P. No. 1846 of 1965, 


Land Acquisition Act (I of 1894), sections 9, 17— Notice to interested persons whom the 
Collector subsequently comes to know—Desirability—Absence of notice, proceedings not 
vitiaied—Urgency and public purpose—Subyective satisfaction of Government—(Quyestion 
cannot be gone into in writ procesdtngs—Land regi. as punja—No evidence that land 
become unfit for cultivation at the time of acquisition—Land acquired forming part of land 
acquired for а factory—If arable land. 

Though it is desirable to give notice under section 9 to the other interested per- 
sons whom the Collector subsequently comes to know, it cannot be said that absence 
of any such notice could invalidate the proceedings. 


The question of urgency and the requirement for a public purpose are matters 
of subjective satisfaction of the Government and it cannot be gone into in writ pro- 
c А 


Section 17 is applicable only to waste and arablelands. "Where the land in ques- 
tion is registered as punja lands and where there is nothing to indicate that the 
land become unfit for tillage at the time of acquisition, the mere fact that the land in 
question formed part of an extent of jand which was acquired for a factory would 
not have the effect of altering the nature of land. 


V. Vedaniachari, for Petitioner. 


K. S. Bakthavatsalam, for Additional Government Pleader. D 

V.S. ———— Petition dismissed, 

Kailasam, 7. T. Krishnan Chettiar v. 
8th March, 1966. ‚+ Cantonment Board, Wellington. 


W.P. No. 259 of 1964. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960) and Constitution, 
1950, Article 372 and Last І, Schedule VI[—Cantonment area—Provisions of Rent Control 
Act—Not applicable. 

As the subject of legislation to cantonment and regulation of rent and leases 
in the cantonment is in the Union List and as the saving clause in Article 372 of the 
Constitution cannot be availed of in this case as the Rent Control Act of 1949 
has been repealed, the petitioner cannot claim the benefit of the Rent Control Act 
of 1960. 


N. R. Chandran for V. P. Raman, for Petitioner. 


V. Vedantachari, for Respondent. 
V.S. Petition dismissed. 


